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CLOSE  OF  VOLUME  XXXVIII. 

Thk  Notes  given  in  our  Postscript,  to  save 
tptee,  are  not  repeated  in  the  body  of  the  work 
when  such  notes  are  of  a  temporair  nature ; 
but  when  desirable  to  be  preserved  thev  are 
included  from  time  to  time  in  the  work,  or 
added,  as  now,  at  th^  end  of  the  volume. 


TRAM8MI8BI0N  OF  LRTTJSBB  ON  SUNDAYS. 

A  memorial  to  the  Lords  of  the  Treasury  has 
been  signed  by  maby  eminent  solicitors  af^nst 
the  proposed  alteration  at  the  Post-office  for 
transmitting  letters  on  Sundays.  The  memo- 
rial contains  the  following  statements : — 

"  That  while  your  memorialists  hail  with  sa- 
tisfactiom  the  desire  expressed  by  the  Postmaster- 
General  in  his  recent  circular  to  afford  post- 
masters and  their  assistants  proper  rest  on  the 
Sunday,  they  cannot  but  kment  that  it  is  con- 
nected with  a  scheme  which  will  render  it  ne- 
cessary to  open  tbe  General  Postoffice  in  Lon- 
don, on  the  Lord's  day,  for  the  purpose  of  re- 
cemng,  sorting,  and  transmitting  foreign  and 
provincial  letters. 

"That  in  January,  1839f  when  a  measure  of 
a  similar  nature  was  in  contemplation,  a  memo* 
rial,  signed  by  upwards  of  one  thousand  six 
hundred  firms  of  solicitors  and  individual  legal 
practitioners,  was  presented  to  your  Lordships, 
deprecating  the  then  proposed  alteration  on 
the  ground  that  it  would  mtimately  lead  to  the 
opening  of  the  Post-Office  on  that  day  for  all 
purposes,  and  that  any  such  innovation,  by 
throwing  a  professional  responsibility  on  your 
memorialists  on  that  day,  would  be  the  means 
of  rendering  the  due  observance  of  it  by  them, 
thdr  clerks  and  dependants,  most  difficult,  and 
of  depriving  them  of  the  rest  to  which  they 
were  entitled  on  that  day. 

"That  her  Majesty's  Government  having 
on  the  occasion  rslieiTed  to,  in  deference  to 
the  public  o|Hnion  then  expressed,  abandoned 
the  then  proponed  measure,  and  your  me- 
morialists having  experienced  the  benefit  of 
that  decision,  humbly  and  eamestljr  pray  your 
Lordships  that  the  cessation  of  business  which 
has  hitherto  existed  in  the  London  Post-Office 
on  the  Sabbath  may  continue  to  be  observed." 

We  have  seen  the  signatures  to  this  me- 
morial, and  find  they  include  almost  all  the 
well-known  firms  and  individuals  of  the  largest 
practice.  The  menunrial  will,  no  doubt,  re- 
ceive the  careful  attention  of  the  Government, 
for  the  profusion  ie  peeidiarly  competent  to 
judge  of  the  probable  effisct  of  the  contem- 
plated measure  on  the  most  important  branches 
of  pubfic  business. 

JbXAMIMATiON   OF   ABTICLBD  CLE11K8. 

A  candidate  asks  '^  wbelher  the  Qusstimu  in 
Btmkntpieif  fM  be  Cdofined  to  the  law  as  laid 
down  by  the  '  Bankruptcy  Consolidation  Act, 
1849,'  or  will  enSbrace  the  former  statutes,  for 
asihetimes  of  pn^edune,  &c.,  are  materially 
altered,  should  th6  IktCer  'plan  be  adopted  it 
wSi  adid  con^aerably.tp  tha  difficulty  19.  pre- 
panng%faaminat»n*^  L.L  V 


We  think  the  Questions  will  be  founded  on 
tlie  Law  as  altered  by  the  New  Act,  but  our 
Correspondent  is  aware  that  the  larger  part  of 
the  laiw  remains  unaltered,  as  will  be  seen  by 
our  Analysis  and  Notes  on  the  Act,  at  pp.  297* 
318.  Whether  questions  will  be  put  on  ihe 
new  clauses,  we  of  course  cannot  predict;  but 
we  recommend  the  candidates  to  peruse  the 
alterations,  as  well  as  that  part  of  the  Statute 
which  merely  consolidates  and  re-enacts  the 
former  law. 

I#SCTUBB8  AT  THE    INCOBPOBATBD   LAW 
BOGIBTY. 

Mr.  Jebb  has  been  appointed  to  deliver  an- 
other Course  of  Lectures  on  Equity  and  Bank- 
ruptcy,  and  Mr.  Maynard  on  Common  Law 
and  Criminal  Law. 

Mr.  Fielding  Nalder  having  concluded  his 
Course  of  Lectures  on  Conveyancing,  Mr. 
B.  K.  Karslake  has  been  appointed  to  that 
office. 

The  invitation  to  Lecture  at  the  Society  has 
usually  extended  from  year  to  year  for  three 
years }  but  we  imderstond  that  in  future  it  will 
not  be  expected  that  each  Lecturer  should  con- 
tinue beyond  two  years. 

THB  LAW  BOCIBTY   LIBBABY. 

"An  Attorney's  Clerk"  is  informed  that  the 
Coundl  of  the  Incorporated  Law  Society  have 
no  power  "  to  allow  clerks  in  attorneys'  offices 
in  London,  on  giving  satisfactory  references, 
paying  an  introductory  fee  and  an  annual  sub- 
scription, and  signing  rules,  to  read,  but  not 
take  away,  the  books  of  the  Kbrary  in  the  Law 
Institution."  Such  admissions  are  confined 
by  the  charter  to  the  articled  clerks  of  mem- 
bers and  why  should  they  not?  The  land, 
the  buildings,  the  library  itself,  have  been 
purchased  by  the  members :  what  claim  can 
strangers  have  to  the  use  of  them  ?  If  eveij 
attorney  and  solicitor  belonged  to  the  Insti- 
tution, a  small  annual  subscription  would  be 
sufficient,  and  additional  rooms  might  be  ap- 
propriated for  the  use  of  clerks.  About 
seventy  thousand  pounds  have  been  laid  out 
by  comparatively  a  small  part  of  the  profes- 
sion. The  former  admission  fee  of  25/.  has 
been  reduced  to  15/.  for  town  members  and 
10/.  for  country,  and  the  annual  subscription 
is  now  only  2i  for  the  former,  1/.  the  latter. 
This,  shows  a  sufficiendy  liberal  spirit  which 
ought  to  be  met  by  the  profession  in  generaL 

STATUS  OF  ATTOBNBT8. 

We  recollect  that  ten  or  fifteen  years  ago^ 
ssvefal  of  the  public  journals,  ^vere  accustomed 
to  consider  that  individual  delinquenis  weni 
but  sampleaof  the  whole  body.  Such  is  not 
now  the  opidion;  the  press  in  f^eneral  tresft 
the  profession  with  due  respect,  and  justdy 
denounce  instahces  of  malpraMcti. 

BIOHT  OF   WAY. 

In  Miswer  to  the  question  of  *'  Civis,"  p.  3U» 
aa#flt^r&  ateles,  tliat  ftom  ^e  following  pair 


^ 
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tage  in  the  2nd  toL  of  Selwyn's  TjJm  Priiur.p. 
1345^  note  (»),  11th  edition,  it  would  appear 
that  B.  cannot,  of  right,  inisist  on  having  an 
entrance  into  the  road  formed  by  A.,  upon  his 
own  land,  and  use  it  as  a  highway.  **  Where 
fhe  plaintiff  made  a  street  leading  out  of  a 
highway,  across  his  own  close,  and  terminating 
at  the  edge  of  the  defendant's  adjoining  close, 
which  was  separated  from  the  end  of  the  street 
for  21  years,  (during  10  of  whidi  the  houses 
were  completed,  and  the  street  publicly  watched, 
cleansed,  and  lighted,  and  both  footways,  and 
half  the  horseway  thereof,  paved  at  the  expense 
of  the  inhabitants,)  by  the  defendant's  fence  -, 
it  was  holden,  that  this  street  was  not  so  de- 
dicated to  the  public,  that  the  defendant  pulling 
down  his  fence  might  enter  it  at  the  end  ad- 
joining to  his  land,  and  use  It  as  a  highway." 
VFoodyer  v.  Hodden^  5  Taunt,  126.  (See  R.  v. 
Barr,  4  Campb.  16.  See  also  Woody,  Veal, 
5  B.  &  A.  464,  and  Jarvh  v.  Dean,  3  Bing. 
447.  The  inquiry  made  by  "  Civis"  is,  whe- 
tlier  "an  entrance"  can  be  made  into  the  road 
in  question,  which  entrance  might  be  merely 
for  a  foot-way;  but  the  principle  seems  the 
same,  and  would  extend  even  to  the  right  of 
having  a  foot-way. 


DUBLIN  LAW  CLERKS*  BENEFIT  SOCIETY. 

We  are  glad  to  learn  from  our  abk  Contem- 
poiary  in  &eknd,  "  The  Press,"  that  the  Law 
Clerics  of  DubUn  are  founding  a  Society  like 
"  The  United  Law  Clerks'  Society"  of  London, 
which  has  been  so  successfiil  and  so  eminently 
mseful.  The  following  is  extracted  from  "  The 
Press  "  of  the  19th  October  :— 

"  The  want  of  snch  an  institution  in  Ireland, 
more  particularly  in  these  days  of  sickness,  po- 
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verty,ttid  dentil,  ImsWbd  term^kit  \j  ihi 
Dublin  hiw  clerks.  A  few  solicitors  have  for 
some  time  been  endiwtniiMg  to  stinwilate  the 
formatm  of  a  friendlf  aodeCy  of  law  cleiki» 
similar  to  those  of  Londoa  and  Masieheater, 
for  the  purpose  of  providing  for  cases  of  sick- 
ness, dmth,  and  other  casiahies^  and  frammg 
a  plan  for  nratnal  asaiatance,  social  and  mental 
advancement. 

''With  this  object  in  view,  a  meeting  took 
place  at  Radley'a  Hotel,  Stmmsl  Gerrard, 
Esq^  diairman;  7%eodore  Cnmkelm^  Eaq^ 
honorary  aeeretary.  There  was  a  large  and 
respectable  attendance  of  law  clerks.  Daniel 
MoUoy,  £sq«,  aiibmitfeed  for  examination  tlie 
draft  of  a  set  of  mka  similar  todioae  in  use  in 
London  and  Mandieater,  the  leading  principles 
of  which  wen  afpseed  to.  A  committee  of  law 
derlu  waa  appointed  to  repcvt  upon  the  rules 
preparatory  to  a  general  meeting.  Apologies 
for  non-attendance  were  reesived  from  MessiB. 
Richard  Meade  and  WeDeaky  Pole  Fletcher. 
A  most  enconra^g  letter  waa  read  f n»n  the 
secretary  of  the  London  society.  A  vote  of 
thanks  was  unanimously  passed  to  Messn. 
Gerrard,  Molloy,  Cronfaelm,  md  those  other 
gentkoaen  of  the  legal  profession  who  had  ma* 
nifested  so  strong  an  mteiest  in  behalf  of  the 
Dnblin  fauw  derka  and  their  families. 

"  It  is  to  be  hoped  the  advantages  sought  to 
be  obtakied  by  the  estahhsfament  of  this  soci- 
ety win  be  folly  realised;  but  much  depends 
on  the  law  clerks  themselves.'* 

We  heartily  wirii  success  to  the  Institution. 
Our  readers  are  aware  that  aU  these  associa- 
tions have  always  received  our  best  support,  and 
the  columns  of  "The  Press"  will  no  doobt  re- 
cord the  progress  of  this  new  society,  and  giwe 
it  the  encouragement  it  deserves. 
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SATURDAY  MAY  5,  1849. 


PROGRESS  OF  LAW  REFORM. 

On  opening  a  New  Volume,  which  will 
extend  beyond  the  present  Session,  it  will 
not  be  inappropriate  to  notice  the  several 
projects  for  the  alteration  of  the  Law  which 
are  already  before  the  Legislature,  or  which 
it  is  expected  will  soon  be  introduced  ;  and 
it  will  be  convenient  to  arrange  them  under 
the  several  departments  of  the  Law  to 
which  they  belong. 

1st.    We  shall  first  select  those  which 
relate  to  the  Law  of  Property  and  Convey- 
ancing.    Here  we  find  Lord  Brougham's 
Bill  to  extend  the  Act  for  ^'  facilitatmg  the 
Transfer  of  Real  Property,"  by  compelUng 
the  Taxing  Officers   to  exclude  the  con- 
sideration of  the  length  of  Deeds  from  their 
utimate  of  the  remuneration  of  Solicitors 
for  conveyancing  transactions,  and  confin- 
ing the  fees  to  be  allowed  to  the  amount  of 
skill  displayed  in  the  instrument,  and  the 
quantum  of  responsibility  incurred  : — to  be 
OEdculated,  we  presume,  with  reference  to 
the  complexity  and  difficulty  of  the  case 
and  the  magnitude  of  the  property.     Next 
comes  Mr.  Drummond's  extraordinary  plan 
for    an    optional    Registration    of    Title 
.  Deeds,  —  rendering    titles    absolute    after 
thirty  years,  upon  notice  in  the  Gazette, — 
and  conveying  estates  by  a  few  words  en- 
tered on  the  Registry  "  without  more  ado." 
This  is  followed  by   Mr.  Headlam's  Bill 
with  regard  to  trust  property,  for  enabling 
the  transfer  thereof  by  an  order  of  Court,  in 
Keu  of  a  deed,  and  to  perform  other  brief 
and  summary  exploits  with  railway  speed. 
The  Amendment  of  the  Law  of  Copyholds 
is  undertaken  by  Mr.  Aglionbv,  to  autho- 
rize compulsory  commutation  if  not  enfran- 
chuementf  and'  to  this  we  wrah  good  speed. 
The  improvement  of  the  law  relating  to 
Landlords  and  Tenants  is  proposed  by  Mr. 
Pusey ;  followed  by  Sir  R.  Inglis,  on  Paro- 
VoL.  XXXVIII. 'No.  1,104. 


chial  Assessments,  and  by  Mr.  Hume  on 
County  Rates.  These,  we  suppose,  are  de- 
signed to  "  relieve  the  burdens  upon  land." 

Other  propositions  are  introduced  with 
respect  to  different  kinds  of  property, 
namely,  the  Assignment  of  Life  Policies, 
by  Mr.  Fagan ;  the  Transfer  of  Shares  in 
Joint  Stock  Companies,  and  the  Regulation 
of  Joint  Stock  Banks  of  Limited  LiabiUty,  by 
Mr.  Headlam  ;  and  the  Partition  and  Sale 
of  Jomt  Chattels,  by  Mr.Roundell  Palmeri — 
to  which  measures,  after  due  oonsideration, 
there  may  probably  be  no  objection. 

We  may  advert  separately  to  the  bills  of 
the  SoHcitor-Greneral,  relating  to  Charitable 
Trusts  in  England,  and  to  Encumbered  Es- 
states  in  Ireland,  for  they  bear  as  well  upon 
the  Law  of  Property,  as  upon  the  Administra- 
tion of  Justice  and  the  Practice  of  the  Courts. 
They  are  both  designed,  we  understand, 
(for  we  have  not  yet  seen  the  bilb,)  to  sub- 
stitute Commissioners,  (barristers,  as  usual, 
of  seven  years'  standing,)  in  the  place  of 
the  Court  of  Chancery. 

2nd.  The  bills  affecting  the  Administra' 
tion  of  Justice  may  next  be  enumerated. 
In  this  department  stands  prominently 
Lord  Brougham's  bills  for  Consolidating  and 
Amending  the  Bankrupt  Law  and  the  Law 
of  Evidence.  On  the  former  we  have  often 
addressed  our  readers,  and  the  substance  of 
the  latter  me  asure  will  be  found  at  p.  5, 
post.  The  Improvement  of  the  Remedies  of 
Sequestrators  is  proposed  by  Mr.  MuUings : 
— the  Further  Substitution  of  Affirma- 
tions in  Lieu  of  Oaths,  by  Mr.  Wood, — 
the  Law  of  Attorneys  in  Ireland,  by  Mr. 
Hamilton,  and  provisions  relating  to  In- 
quests in  Cases  of  Fire,  by  Mr.  Wyld.  In 
Criminal  Law,  the  Attorney  and  Solicitor 
General  propose  certain  amendments  in  the 
Administration  of  Justice  in  the  Metropoli- 
tan District,  and  particularly  in  dispensing 
to  a  considerable  extent  with  Grand  Juries ; 
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Mr.  Ewart  has  again  proposed  the  Abolition 
of  the  Punishment  of  Death,  and  Lord 
Brougham  ^taking  a  wide  field)  suggests 
the  consoliaation  and  amendment  of  the 
whole  code  of  eiiwank  l<ra;.  Sk^Oflkms 
of  the  Clergy  are  to  be  corrected'  nndwr  a 
bill  introduced  by  the  Bishop  of  London. 

Under  this  head  we  would  also  class  the 
mtended  bill  fox  the  Septal  efi  the  Certifi- 
cate  Duty  on  Attorneys  amt  Solicitors,  as 
one  of  the  taxes  on  the  Administration  of 
Justice,  bearing  most  unjustly  and  }ia^ 
equally  on  the  larger  branch  of  the  profes- 
sion. 

3rd.  Whilst  our  legislators  are  thus  busy 
with  the  Reform  of  the  Laws  of  Property, 
and  its  Transfer,  and  with  the  Administra- 
tion of  Justice,  civil  and  criminal,  many  of 
iktit  body  are  also  engaged  in  the  task  of 
amending  the  Law  of  Parliament  itself, 
azid  securing  the  independence  of  the  mem- 
bers and  the  purity  of  their  election  !  Thus 
the  Loid  Chancellor  has  a  bill  for  Preyent- 
ia^  Corrupt  Practices  at  Elections,  but  at 
present  indefinitely  postponed;  and  the 
same  subject  has  been  taken  up  in  the 
House  of  Commons  by  Sir  J.  Pftkington. 
Lord  Brougham  in  the  Upper,  and  Mr. 
Moiflbt  in  the  Lower  House,  aim  at  the  ex- 
pulsion of  Insolvent  Members.  Lord  John 
Russell  wishes  to  modify  the  parliamentary 
oadi  in  order  to  admit  the  Jews ;  Sir  De 
Lacy  Eyans  proposes  further  to  modify  the 
qualification  of  electors,  and  Mr.  H.  Berke- 
ley to  estabhsh  Vote  by  Ballot. 

4th.  Then  there  are  various  bills  not 
coming  under  any  of  the  above  classes,  of 
a  general  or  mieceUaneaue  kind.  The  Law 
of  Marriage,  with  regard  to  the  prohibited 
degrees  of  affinity,  w^l  be  considered  under 
Mr.  J.  Stuart  Wortiey*^8  Bill.  Sir  H. 
Inglis  also  proposes  an  alteration  in  the 
Law  of  Marriages  Abroad,  and  Mr.  Ewart, 
we  understand,  has  also  an  amendment  to 


BANKRUPT  LAW  CONSOLIDATION 
BILL. 


The  measure  for  altering  our  ancient 
Navigation  Laws  is  under  the  official  charge 
of  Mr.  Labouchere,  but  the  Premier  and 
the  whole  government  are  pledged  to  sup- 
port it.  The  further  Regulation  of  Vessels 
conveying  Passengers  by  Sea  is  also  before 
the  House,  and  the  subject  of  Friendly 
Societies  is  under  the  consideration  of  a 
Select  Committee. 

The  Law  of  Scotland  in  regard  to  Mar- 
riages and  the  Registration  of  Births  is 
proposed  to  be  amended  by  Lord  Campbell. 


We  understand  that  the  Lord  Chancellor 
hts  ^igmsmi  a  very  unqvalified  disap- 
proval a^  this  measure,  as  amended  by  the 
Select  Committee,  and  that  his  lordship's 
hostility — which  may  be  considered  that  of 
the  fgoverament — ^wiD  jrobably  operate  to 
prevent  the  bill  from  passing  through  either 
House  of  Parhament  during  the  present 
Session.  This  announcement  has  created 
some  dissatisfaction  amongst  the  gentle- 
men m  ^e  City,  who  have  formed  them- 
selves into  a  society  for  the  purpose  of 
effecting  an  amendment  of  this  branch  of 
the  law,  and  we  learn  that  they  have  ap- 
pointed a  deputation,  who  propose  to  wait 
on  Lord  Cottenham,  and  endeavour  to  per- 
suade him  to  mitigate  or  withdraw  his 
opposition  to  the  bill. 

We  do  not  differ  from  the  Metropolitan 
Society  of  Merchants  and  Traders,  in  think- 
ing, that  the  bill  as  it  stands,  though  very 
different  from  what  it  ought  to  be,  is  an 
improvement  on  the  existing  law;  but  in 
matters  of  such  undefinable  importance 
as  those  involved  in  an  extensive  change  in 
the  Law  of  Debtor  and  Creditor,  the  nature 
and  sufticiency  of  the  change  is  vastly  more 
material  than  the  period  at  which  it  is 
effected.  No  doubt  the  subject  has  under- 
gone much  discussion,  and  some  advances 
have  been  made  towards  framings  a  measure 
likely  to  afford  satisfaction,  but  the  number 
and  character  of  the  alterations  made  in  the 
bill  after  it  was  submitted  to  a  Select  Com- 
mittee in  the  present  Session  of  Parliament, 
have  rendered  it  manifest  that  great  dif- 
ferences of  opinion  exist  amongst  practical 
men,  which  differences  are  not  altogether 
confined  to  matters  of  detail.  Under  such 
circumstances,  we  cannot  concur  with  those 
who  think  the  delay  of  a  Session  is  ground 
for  complaint  against  the  Lord  Chancellor, 
whose  position  affords  him  an  opportunity 
of  taking  a  more  comprehensive,  and  not 
less  accurate,  view  of  the  question,  than 
some,  who  with  more  leisure  have  not  the 
same  materials  for  forming  a  correct  judg- 
ment. 

If  the  Bill  now  before  parliament  can  be 
so  altered  and  amended  during  the  present 
Session  as  to  afford  any  reasonable  hope 
that  it  will  justify  the  expectations  of  the 
trading  and  commercial  community,  we 
shall  regret  to  find  any  impediment  thrown 
in  the  way  of  its  becoming  law ;  but  if,  as 
we  incline  to  thmk,  a  more  perfect  and 
satisfactory  measure  [may  be  framed,  after 
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mature  deliberation  and  further  inquuy,  we 
are  satisfied  the  public  will  not  have  way 
good  reason  to  complain  if  the  matter 
should  be  postooned  nir  another  year. 

Those  who  We  midertaken  Ihe  conduct 
of  bflls  in  parliament  relating  to  the  Law 
of  Bankruptcy  and  Insolvency  for  some 
years  past,  seem  to  haye  concluded  that 
because  much  was  required  and  expected 
something  must  be  done.  Constant  changes 
were,  therefore,  introduced  in  the  law,  with 
no  better  residt  than  to  render  its  admini- 
stration so  intolerable  and  unpopular,  that 
every  conceivable  device  is  resorted  to,  by 
creditors  as  well  as  debtors,  in  order  to 
avoid  the  Court  of  Bankruptcy.  Whether 
it  comes  a  Session  sooner  or  later  is  not  so 
important  as  that  the  next  change  should  be 
effectual,  and  redeem  the  law  fiom  the  dis- 
credit which  injudicious  and  inconsiderate 
alterationB  have  sensibly  aggravated,  if  not 
produced. 


DEFECTS  IN  THE  SYSTEM  OF  LIFE 
INSUBANCE. 

Our  attention  has  been  recently  called  to 
the  principles  on  which  Life  Policies  of  In- 
snrance  are  effected,  and  to  the  defects 
which  prevail  in  many  of  the  plans  on 
which  Insurance  Companies  are  founded. 
It  is  to  the  honour  of  the  Directors  of  these 
sodeties  in  general,  that  they  rarely  avail 
themselves  of  the  grounds  of  resistance 
which  so  abundantly  exist  in  a  large  pro- 
portion of  the  claims  made  upon  them.  If 
they  chose  to  act  rigidly  on  the  objection- 
able terms  contained  in  almost  all  contracts 
of  insurance,  a  large  proportion  of  them 
could  not  be  enforced. 

In  a  pamphlet  on  the  "  Defects  in  the 
Practice  of  Life  Assurance,  and  Su^es- 
tions  for  their  Bemedy,  with  Observations 
on  the  Uses  and  Advantages  of  Life  Assu- 
rance, and  the  Constitution  of  Offices," 
Snblished  by  W.  S.  Orr  and  Co.,  the  fol- 
>wing  just  description  is  given  of  the  gene- 
ral practice  adopted  on  entering  into  these 
important  contracts : 

"  Suppose  the  common  ease  of  a  person,  in 
die  enjojrment  of  good  health,  desirous  of  pro- 
curing a  poticy  of  assurance  upon  his  liie,  for 
die  benefit  of  his  representatives  at  his  death, 
or  which  he  may  employ  durinff  his  life,  as  a 
docament  of  security.  He  applies  at  the  office, 
and  fills  up  and  signs  the  usual  form  of  pro- 
posal for  an  assurance,  containing  generally  a 
doxen  or  more  questions,  all  of  which  he  an- 
swers conscientiously,  and  as  correctly  as  he 
can.    He  refers  the  company,  for  further  in- 


formation, or  rather  it  may  be  saidy  for 
firmation  of  his  own.  statements,  to  his  doctor, 
and  to  a  friend.  To  the  doctor,  and  the  fiiaad, 
the  company  dispatch  other  sets  of  questions, 
in  different  forms,  generally  more  precise  and 
searching  than  those  submitted  to  the  applicant 
himself.  On  these  being  received  by  the  com- 
pany,  they  are  placed  with  ^e  other  paptn 
connected  with  the  case,  but  are  not  shown  to 
the  applicant ;  who  is  then  examined  by  the 
medical  adviser,  and  called  upon  to  answer  a 
different  series  of  questions,  relating  chiefly  to 
past  events,  and  involving  an  opinion  as  to  the 
state  of  his  health  at  all  periods  since  infieuacy, 
and  his  recollections  and  notions  as  to  the 
nature  of  the  different  ailments,  which  be 
or  any  of  his  family,  or  relatives,  may  have 
had. 

"These  several  documents,  viz., — the  pro- 
posal, the  reports  of  the  private  medical  adviser, 
and  friend,  the  statement  made  to  the  com- 
pany's medical  adviser,  and  his  report,  gene- 
rally contain  upwards  of  two  hundred  intaE- 
rogatories  and  answers :  many  of  them  being 
repetitions  of  the  same  question ;  some  of  them 
relating  to  matters  of  fact  of  which  the  parties 
are  cognizant ;  most  of  them  to  circumstances  of 
which  the  persons  applied  to  can  have  obtmned 
a  knowledge  only  by  hear-say  or  collateral 
evidence ;  and  many  of  them  are  mere  matters 
of  opinion,  as  to  which  different  persons  may 
have  different  notions;  and  to  the  questions 
relating  to  such  matters,  it  may  be  expected 
that  the  answers  from  the  severai  persons,  the 
proposer,  the  friend,  the  medical  attendant, 
and  the  company's  medical  examiner,  will  not 
all  be  in  unison.  These  papers  being  com- 
pleted, and  the  premium  paid,  the  policy  is 
granted,  and  the  assurance  is  supposed  to  be 
complete." 

But  the  policy  contains  a  proviso  that 
<'  every  statement,  declaration  and  all  testi* 
monials  and  documents  addressed  to,  or  de- 
posited with  the  company  in  relation  to  the 
assurance  shall  be  in  all  respects  true,**-^ 
and  that  these  statements  shall  be  held  as 
warranted.  The  effect  of  these  clauses 
has  been  determined  by  various  decisions  of 
the  Courts,  and  we  believe  the  following 
correctly  sets  forth  the  present  state  of  the 
law : 

"  That  if  in  the  statements  referred  to,  and 
which  are  declared  to  be  the  basis  of  the  con- 
tract, and  to  form  matters  of  warranty,  any 
fact,  whether  material  or  immaterial,  has  been 
erroneously  stated,  whether  intentionally  or  not 
— or  if  any  information  considered  important, 
have  been  omitted  to  be  communicated,  al- 
though the  party  applied  to  for  information, 
did  not  consider  the  omitted  fact  to  be  of  the 
slightest  importance,  the  policy  is  void;  and 
all  premiums  paid,  become  forfeited  to  the  com^ 
pany.  We  shall  find  that  it  is  not  enough, 
that  the  written  proposal  and  declaration,  made 
by  the  assured,    are    unobjectionable.     The 
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friend's  report  and  that  of  the  medical  referee, 
and  all  statements  made  by  the  person  whose 
life  is  the  subject  of  assurance,  are  regarded  in 
the  eye  of  law,  as  statements  of  the  assured 
party;  although  he  neither  wrote  them,  nor 
nad  an  opportunity  of  seeing  them.  The  policy 
is  so  prepared,  that  the  assured  enters  into  a 
positive  engagement,  that  all  these  Matements 
are  in  point  of  fact  strictly  and  literally  true : 
whether  he  was  aware  of  them  or  not.  Such 
an  engagement,  being  in  legal  language  a 
warranty  ;  and  the  effect  of  a  warranty  being 
to  render  the  facts  dleged  in  it  a  condition 
precedent  of  the  assurer's  responsibility,  it 
follows. that  the  obligation  undertaken  by  the 
office,  is  only  effectud,  "if,"  and  '*  in  the  event 
that,"  each  of  the  many  statements,  whether 
material  or  of  no  importance,  is  literally  as  it 
has  been  represented." 

This  doubtful  condition  of  things, — the 
risks  thus  run, — could  not  fail  to  alarm  a 
large  number,  at  least,  of  the  assured,  and 
those  whose  interests  are  intended  to  be 
protected  by  policies  of  insurance ;  but, 
happily,  not  only  the  known  integritv  of 
the  directors,  but  the  true  interests  of  the 
associations  over  which  they  preside,  ensure 
a  fair,  just,  and  even  liberal  interpretation 
of  the  contract.  Still  we  feel  boimd  to  give 
publicity  to  the  following  remarks  on  the 
possible,  if  not  probable,  evil  of  the  present 
system,  and  the  remedy  suggested  : 

"  Granting  that  policies  may  sometimes  be 
fraudulently  obtained,  whether  is  it  better — 
more  fitted  to  give  full  scope  and  developement 
to  the  manifold  advantages  of  life  assurance, 
that  assurance  companies  should  be  tied  down 
to  a  reliance  upon  their  own  care  and  vigilance 
in  granting  assurance, — ^that,  instead  of  having 
permission  to  ask  a  jury  to  say,  after  a  man  is 
dead,  whether  his  representations  have  been 
correct,  they  should  be  required  to  take  suffi- 
cient pains  to  ascertain  that  fact  for  themselves 
while  he  is  alive,  and  that  thus  a  policy  of  as- 
surance should  have  an  indefeasible  stamp  of 
value  so  affixed  to  it,  that  it  can  be  freely  and 
safely  used  for  all  the  purposes  for  which  such 
a  security  can  be  made  j^vailable ; — or  that,  in 
order  to  relieve  coropanres  from  the  necessity 
of  exercising  vigilance  and  caution  in  the  tak- 
ing of  risks,  or  at  least  to  protect  them  from 
the  remote  danger  of  such  frauds  as  no  vigi- 
lance will  guard  a^rainst,  the  value  of  every 
policy  should  be  liable  to  depend  upon  the 
issue  of  an  inquiry,  to  be  conducted  by  the 
holder  single-handed  (in  many  cases  a  widow  or 
infant  family,)  against  a  powerful  and  wealthy 
association,  possessing  all  the  advantages 
which  wealth  gives  over  poverty  in  such  a 
struggle. 

"llie  question  does  not  appear  a  difficult 
one  to  answer.  Indeed  the  answer  has  almost 
been  given  already.  A  imlicy  of  assurance, 
which  does  not  muce  the  holder  sure  of  receiv- 
ing the  amount  stipulated  in  it,  is  a  contradic- 


tion in  terms.  The  very  object  of  the  assur- 
ance is,  that  there  may  be  no  doubt  as  to  the 
result.  If  there  is  to  m  risk  after  all,  it  would 
be  better  that  each  man  should  take  the  risk  of 
his  own  life,  and  sim^y  accumulate  his  savings. 
In  all  the  uses  whioi  may  be  made  of  a  poiin[ 
of  assurance^uses  which  are  mnltiplyiag  ana 
extending  every  day — ^its  value  is  mjurioosly 
fiffected  by  every  doubt  which  can  attach  to  its 
ultimate  validity.  This  is  in  fact  a  fraud  upon 
the  assured.  They  pay  for  assurance,  and  mey 
do  not  get  it. 

''  The  only  objection  to  this  is,  that  it  would 
be  unsafe  tor  assurance  companies  to  make 

eolicies  absolutely  indisputable,  that  they  woold 
e  subject  to  frauds  which  might  seriously  af- 
fect their  stebility.  This  olyiection  would  be 
fatal  if  well-founded ;  for  no  system  of  assur- 
ance can  be  ultimatelv  beneficiri  to  the  assured, 
which  is  not  safe  to  the  assurers.  But  we  are 
satisfied  that  the  objection  greatly  overrates  the 
danger.  A  company  which  knows  that  it  is 
estopped  from  disputing  a  policy  once  granted, 
will,  of  course,  take  sufficient  care  to  ascertun 
the  real  state  of  the  risk  before  granting  the 
policy.  This,  as  experience  proves,  is  not  a 
matter  of  difficulty.  All  the  facts  regarding  a 
man's  present  state  of  health  and  habits,  which 
it  maybe  possible  to  prove  before  a  jury  ten  or 
a  dozen  years  hence,  may,  in  the  general  case, 
be  discovered  on  proper  inquiry  now;  and  a 
company  which,  knowing  tnat  a  policy  once 
granted  can  never  afterwards  be  disputed,  wH 
use  every  possible  precaution  to  secure  that 
none  shall  be  granted  which  they  would  have 
an  interest  to  dispute.  There  is  not  the  slight- 
est reason  to  believe  that  the  foundations  of 
such  a  company  are  not  at  least  as  secure  as 
those  of  any  other  company  whatever. 

**  The  remedy  for  the  uncertainty  with  which 
life  assurance  is  now  beset,  and  litigation  such 
as  we  have  described,  and  which  unless  a 
remedy  be  provided  is  likely  to  increase,  is 
alike  simple  and  efficacious.  Let  life  companies 
to  be  formed,  insert  in  their  deeds  of  settlement, 
a  clause  prohibiting  them  from  disputing  any 
policy  they  have  granted, — a  clause  to  that 
effect  has  already  been  approved  by  the  regis- 
trar of  Joint-Stock  CJompanies, — and  let  the 
existing  companies  make  sufficent  inquiry  be- 
fore granting  an  assurance,  abolish  the  war- 
ranty clause,  and  grant  unrestricted  policies. 
The  principle  of  the  indisputability  of  polides 
is  indeed  the  only  one  deserving  the  name  of 
assurance.  Wherever  there  must  be  a  reliance 
upon  the  honour,  or  generosity,  or  sense  of  in- 
terest of  others — there  is  uncertainty  and  risk. 
No  one  can  tell  what  other  feelings  may  come 
into  play  to  prevent  these  from  operating.  A 
claim  which  cannot  be  set  aside  or  even  dis- 
puted, is  the  onlv  result  to  which  a  wise  man 
can  look  forwara  with  any  satisfaction,  as  the 
end  of  the  transaction  on  which  he  enter*  when 
he  assures  his  life." 
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LAW  OP 


EVIDENCE 
BILL, 


AMENDMENT 


Lord  Brouqbaic  has  just  introduced 
B  new  bill»  the  substance  of  which  is  as 
fcDows : — 

To  render  the  husband  and  wife  good 
eridence;  but  a  party  charged  with  an 
offence  is  not  to  be  compellable  to  give 
endence ;  and  the  act  is  not  to  extend  to 
pnMseedings  in  consequence  of  adultery; 
nor  to  repeal  the  provisions  of  7  W.  4,  &  1 
'^ct.  c.  26j  as  to  wills. 

Entries  in  books  of  account  by  mer- 
diantSy  &c.,  admissible  in  evidence;  and 
the  uncorroborated  testimony  of  a  single 
witness  sufficient  to  support  a  judgment  in 
all  Courts  and  in  all  cases. 

It  is  also  to  be  provided  that  the  Com- 
mon Law  Courts  may  compel  an  inspection 
of  doenments  whenever  equity  would  grant 
a  discovery. 

The  seal  or  signature  or  judicial  character 
of  a  person  signing  certified  copies  of  foreign 
and  colonial  acts  of  state,  judgments,  &c., 
are  to  be  deemed  sufficient  proof;  so 
apothecaries'  certificates  to  be  admissible 
witiboat  proof  of  seal ;  and  documents  ad- 
missible without  proof  of  seal,  &c.  in  Eng- 
land or  Wales  equally  admissible  in  Ireland, 
and  vice  versd ;  and  documents  admissible 
without  proof  of  seal,  &c.  in  England, 
Wales,  or  Ireland,  equally  admissible  in 
the  colonies. 

Registers  of  British  vessels  and  certifi- 
cates of  registry  are  also  to  be  admissible 
as  primd  facie  evidence  of  their  contents, 
without  proof  of  signature,  &c. 

The  forging  ^al,  stamp,  or  signature  of 
documents,  or  wilfully  uttering  the  same, 
dedared  to  be  felony. 

The  act  is  not  to  extend  to  Scotland,  nor 
to  apply  to  proceedings  already  commenced. 


of  Land  xr-on  the  Bankrupt  Law  Consolidation 
Bills ;— and  on  the  Land  measures  for  Ire- 
land,  with  Sir  Robert  PeeFs  plan. 

The  other  articles  comprise  the  Law  of  Real 
Property  in  Scotland ; — the  Doctrine  of  Nudum 
Pactum  in  the  English  Law; — ^the  Reports  and 
Proceedings  of  the  Law  Amendment  Society ; — 
Notices  of  New  Books,  and  a  memoir  of  the 
late  Mr.  Starkie. 


STATE  OF  THE  PROFESSION  AND 
LAW  REFORM. 

SxTKRAL  very  important  as  well  as  useful 
articies  appear  in  the  new  number  of  the  Law 
Beview.  Those  which  immediately  and  per- 
sonally concern  our  readers  are — ^Thc  State  of 
the  Profession ; — ^The  Reform  of  the  Inns  of 
Comt; — and  The  Law  of  £nf(land  considered 
as  a  Sdence.  We  shall  have  from  time  to  time 
to  bring  several  of  the  topics  contained  in  these 
papers  under  discussion. 

On  the  prominent  measures  of  Lsw  Reform, 
then  are  articles  on  the  Registry  and  transfer 


QUESTIONS  AT  THE  EXAMINATION. 

Easter  Term,  1849. 

The  usual  preliminary  questions  were  put 
and  then  followed — 

II.  Common  AND  Statute  Law,  AND  Prac- 
TiCK  of  thk  Courts. 

5.  What  is  the  period  limited  for  enforcing  a 
simple  Contract  Debt  ?  and  what  steps  are  re- 
quisite to  prevent  the  operation  of  the  Statute 
of  Limitations  ? 

6.  If  a  writ  of  summons  cannot  be  served 
on  a  defendant,  what  steps  should  be  taken  to 
compel  his  appearance  ? 

7.  What  facts  must  be  stated  in  the  affidavit 
on  which  an  application  for  a  writ  of  capias  to 
hold  to  bail  is  grounded  i 

8.  What  is  the  meaning  of  a  judgment  non 
obstante  veredicto  ?  and  what  effect  has  it  on 
the  action,  and  especially  the  costs  } 

9.  When  a  party  gives  a  warrant  of  attorney, 
by  whom  must  it  be  attested,  and  what  must 
the  attestation  state  ? 

10.  What  are  the  consecjuences  of  joining 
too  many  plaintiffs  in  an  action  of  contract  ? 

11.  When  an  action  of  contract  is  brought 
against  one  only  of  several  partners,  what  step 
ought  the  defendant  to  take  ? 

12.  When  a  judgment  has  been  recovered 
against  the  registered  officer  of  a  joint-stock 
company,  can  it  be  enforced  against  the  in- 
diviauals  forming  that  Company,  and  by  what 
means  ? 

13.  When  a  landlord  distrains  for  rent, 
within  what  time  must  he  proceed  to  sell  the 
goods  distrained  ? 

14.  What  is  the  first  proceeding  in  an  action 
of  ejectment  ?  Upon  wnom  must  it  be  served, 
and  where  ? 

15.  Can  a  landlord  distrain  the  goods  of 
lodgers  for  rent  due  from  his  own  tenant  ? 

16.  When  th^  attesting  witness  to  a  deed  is 
dead,  what  is  the  proper  mode  of  proving  the 
execution  of  it  ? 

17.  After  what  period  of  time  is  the  ne- 
cessity of  proving  tne  execution  of  a  deed  dis- 
pensed with  ? 

18.  If  a  plaintiff  brings  back  the  venue, 
when  changed  by  the  defendant,  upon  the 
usual  undertaking  to  give  material  evidence 
within  the  county,  and  fails  to  do  so,  what  will 
be  the  consequence  at  the  trial  ? 

19-   Are  there   any   drcnmstancee   under 
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which  a  feme  covert  caa  Boe  alone*  and  what 
are  they  ? 

III.    COKVSYANCINQ. 

iSO.  What  16  the  largest  estate,  or  iatereat  in 
landj  that  can  be  conveyed  by  one  person  to 
another  ? 

21.  What^are  the  present  modes  of  convey- 
ance for  passing  away  freehold  land  ? 

22.  How  is  copyhold  land  nsually  conveyed, 
f .  e,,  by  what  mode  of  assurance  ? 

23.  if  land  be  conveyed  to  the  use  of  A, 
and  the  heirs  male  of  his  body,  what  estate 
does  he  take  ? 

24.  By  what  means  can  a  tenant  in  tail 
convert  his  estate  tail  into  an  estate  in  fee  ? 

25.  If  land  should  be  conveyed  to  the  use  of 
A,  and  B.  and  their  heirs,  what  would  be  the 
nature  of  the  estate  which  they  would  take  ? 

26.  If  it  be  required  to  pass  land  by  deed  to 
A,,  £.,  and  C,  as  tenants  in  common  in  fee, 
what  words  should  be  used  in  the  operative 
part  of  the  deed  to  vest  such  an  interest  in 
them  j 

27.  State  shortly  such  covenants  on  the 
part  of  a  vendor  of  land  as  in  his  conve3rance 
to  a  purchaser  he  is  usually  required  to  enter 
into. 

28.  In  what  manner  should  a  testator  exe- 
cute his  will  to  make  it  valid  ? 

29.  If  a  person  die  intestate,  without  leaving 
father,  wife,  or  child,  but  leaving  a  mother,  a 
brother,  and  two  children  of  a  deceased  brother, 
how  would  the  surplus  of  the  intestate's  estate 
be  distributable  ? 

30.  If  an  intestate  die,  leaving  a  deceased 
brother's  daughter,  and  two  grandchildren  of 
a  deceased  sister,  how  would  the  surplus  be 
distributable  ? 

31.  If  a  person  is  desirous  of  selhng  a  lease- 
hold estate,  and  is  unable  to  produce  the 
oiiginal  lessor's  title;  what  course  should  he 
pursue  to  obviate,  as  far  as  possible,  any  ob- 
jection to  be  taken  by  a  purchaser  on  that 
account? 

32.  In  case  a  lease  of  lands  in  Middlesex  be 
not  registered,  will  the  registering  an  assign- 
ment of  it  cure  that  omission  ? 

33.  Is  a  purchaser  of  an  estate  sold,  subject 
to  a  trust  for  pajrment  of  debts  generalUf^  bound 
to  see  to  the  application  of  the  purchase 
.money  ? 

34.  Would  a  contract  for  the  purchase  of 
land  be  impeachable  or  not  by  a  vendor,  on 
the  ground  of  considerable  inadequacy  of  con- 
sideration, but  not  of  fraud? 

IV.  Equity  and  Practice  of  the 
Courts. 

36.  What  k  the  difference,  in  eiFect,  be- 
tween taking  a  bill  pro  oatfesso  and  £Ung  a  tra- 
versing note  ?  and  to  what  proceedings  at  law 
any  they  be  oomporad  respeetively  ? 

36.  An  anesrer  aerves  two  distinct  purposes ; 

37^  S]qihmtheoarpoi«.and<eiiectdf 
down  a  cause  on  viU  and  jnMier ;  jmd 

I  jit  law  does  it  aomapoad  ? 


38.  When  is  aecuri^ior^osts  reqiuredlvom 
a  plaintiff? 

39.  State  the  conseouence  of  omitting  the 
prayer  for  general  relief. 

40.  Mention  the  principal  cases  in  which  a 
bill  must  be  accompanied  by  an  affidavit,  and 
how  is  the  omission  of  such  an  affidavit  taken 
advantage  of  ? 

41.  State  the  different  ways  in  which  a  plain- 
tiff tacitly  waives  his  right  to  except  to  an  an- 
swer for  insufficiency. 

42.  What  is  the  difference  between  an  evasive 
and  an  insufficient  answer,  and  how  are  they 
respectively  treated  ? 

43.  State  shortly  the  several  steps  for  oh- 
taining  a  full  answer. 

44.  What  matters  interrogated  to  in  the  biU 
is  a  defendant  protected  from  answering  ? 

45.  What  is  the  rule  in  equity  as  to  time, 
barring  or  not  barring  relief  against  a  fraud  ? 

46.  What  papers  and  documents  is  a  defend- 
ant compellable  to  produce  on  motion  for  the 
plaintiff's  inspection? 

47.  If  a  plaintiff  changes  his  residence  after 
ffiing  the  bill,  and  then  amends,  what  is  his 
duty  with  respect  to  such  change,  and  what 
is  tne  consequence  of  neglecting  it  ? 

48.  What  periods  after  ty;)pearance  are  al- 
lowed to  a  defendant  for  putting  in  his  defence? 
In  what  cases  is  further  time  allowed,  and  how 
is  it  obtained  ? 

49.  When  must  a  plea  be  accompanied  by 
an  answer  ? 

V.  Bankruptcy  and  Practice   of  th« 
Courts. 

50.  What  are  the  three  conditions  requiscd 
to  constitute  a  bankrupt  ? 

61.  Give  shortly  the  general  description  of  » 
trader  within  the  meaning  of  the  Bankrupt 
Laws,  and  state  the  principle  which  determines 
whether  a  person  is  such  a  trader,  in  respect  of 
the  extent  of  his  trading. 

52.  What  must  be  the  nature  of  the  petition- 
ing creditor's  debt  ? 

63.  State  shortly  the  several  steps  whidi 
must  be  taken  for  putting  a  trader  in  the  Court 
of  Bankruptcy. 

54.  Before  whom  should  the  oetitioning  cre- 
ditor's affidavit  be  sworn?  ana  may  the  bo- 
licitor  for  the  fiat  administer  the  oath  ?  and 
must  the  petitioning  creditor  attend  personally 
on  opening  the  fiat  ? 

56.  What  means  has  a  person  of  annullmfif 
a  fiat  against  whom  it  has  been  improperly 
issued  ?  and  within  what  time  can  he  do  so  ? 

56.  Specify  generally  tiie  kind  of  deotB 
which  may  be  proved  under  a  fiat. 

57.  What  is  the  rule  with  respect  to  contin- 
gent debts  ? 

5&  What  is  the  rale  with  respect  to  debte 
for  which  the  creditors  hold  securities  ? 

59.  When  must  the  banknint  surrender  r 
What  is  imphed  in  such  surrenaer  ?  and  what 
are  the  consequences  of  neglecting  to  surren- 
der in  due  time  ?  ^ 

60.  £xplam  Uie  purport,  object,  and  tSackoi 
an  "adjournment  sine  die"  of  the  bankrupt ^ 
cxainniaoon. 


Examinatum  Q«artioiw.--€efli^te  A^y.-^vAfc*  ikdeyfOomHtj^Moot  Points. 


6X,  What  ifi  the  effiact  of  ^e  Certificated 
and  what  share  haw  the  Court  of  Bankruptcy^ 
the  CommiBsioner,  and  the  creditors,  respec^ 
tively,  in  grMitkig»  «uipendiiig,or  withholdinpr 

^^ 

€2.  To  what  extent,  and  under  what  ci  ream- 
stances  may  a  trader  assign  his  effects  as  a  se^ 
curity  for  or  in  payment  of  an  antecedent  debt, 
without  committing  an  act  of  hankruptcy  ? 

63.  What  acts  m  a  joint  stock  company  will 
he  deemed  acts  of  hankruptcy  ? 

64.  State  the  rights  of  the  assignees  as  to 
property  in  the  bankrupt's  possession  at  the 
time  of  the  fiat,  but  belonging  to  other  per- 
sona. 


Tl.    Criiiinal   Law  and   Proceedings 
BEFORE  'Magistrates. 
6&.  What  are  the  two  principal  divisions  of 
crimes  and  ofienoes  ? 

66.  What  is  the  «flfect  of  a  conviction  for  an 
oSence  in  either  of  the  divisions  or  classes  on 
4he  seal  and  personal  pieperty  of  the  party  con- 
victed ? 

67.  What  is  homicide,  and  how  many  and 
what  kinds  of  it  are  there  ?  and  give  instances 
in  each. 

68.  If  a  party  is  convicted  of  an  offence 
which  occasions  a  forfeiture  of  his  property, 
and  undergoes  the  punishment  of  transporta- 
tien  or  imprisonment  for  the  offence,  is  he 
enabled  to  have  and  retain  property  acquired 
sabsequently  to  the  expiration  of  the  term  of 
his  punishmeat,  notwithstanding  the  previous 
forfeiture  ? 

69.  What  is  now  the  Law  with  respect  to 
Amendments,  where  there  is  a  variance  be- 
tween written  or  printed  evidence  and  the  resi- 
tal  of  it  in  the  indictment  or  information  ? 

70.  How  can  questions  of  law  in  criminal 
cases  he  sabmitted  to  the  consideration  of  the 
judges  ?  and  has  there  been  any,  and  what,  re- 
peat alteration  in  the  law  on  tms  subject  ? 

71-  What  is  an  information  «j:  officio,  and 
hy  whom  and  where  filed  ?  and  must  it  be  sub- 
mitted to  a  grand  jury  before  it  is  filed  ? 

72.  What  is  a  criminal  information,  and 
how  obtained,  and  where  filed  ? 

73.  If  a  man  be  convicted  of  perjury,  what 
effisct  has  it  upon  him  as  a  joryman  or  wit- 
ness f 

74.  Where  several  persons  have  been  in- 
dicted, and»  at  the  dose  of  the  prosecutor's 
case,  it  appears  that  there  is  no  evidence  against 
one  of  them*  how  can  such  person  be  called  as 
a  witness  for  the  others  ? 

75.  Is  the  oounsel  for  a  prosecution  bound 
to  can  every  witness  named  on  the  indictment  ? 
or  how  can  they  be  called  to  enable  the  pci- 
loner  lo  oross^examine  them  ? 

76.  Is  the  oath  of  the  mother  of  an  ilk^iti- 
nurtednld  alone  sufficient  to  charge  a  person 
as  the  pflAotive  father  thereof?  or  does  it  re- 
quires to  be  supported  by  any,  and  what,  kind 
of  confirmatory  evidence } 

77.  IF  a  person  admit  himself  to  be  the 
fiftger  of  an  illegitimate  child,  can  the  over- 
seers of  the  poor  c^  the  parish  in  which  it  is 
bom  take  a  pADmiseory  note  tor  payment  of  a' 


sum  of  money  for  its  maintenance,  and  main* 
tain  an  action  against  him  upon  it  in  default  of 
payment  thereof} 

78.  Has  the  Court  any,  and  what,  power 
with  regard  to  the  allowance  of  the  costs  of  a 
prosecution  ? 

79.  On  an  information  for  a  misdemeanour, 
where  the  prosecutor  dees  not  poceed  to  trial 
according  to  his  notice,  is  he  liaole  to  any,  and 
what,  costs  of  the  party  accused  ? 

ATTORNEYS'  CERTIFICATE  DUTY- 

Pbtittons  for  the  reneal  of  the  tsk  hare 
been  presented  during  the  last  week  from 
Barnstaple,  Great  Torrington,  and  Bideford, 
by  Mr.  Bremridge;  from  Folkstone  by  Mr. 
Brockman;  from  East  Retford  by  Viscount 
Gal  way ;  from  Crickhowell  by  Mr.  J.  Bailey, 
and  from  Shaftesbury  by  Mr.  Sheridan. 

It  is  fully  expectea  that  Lord  Robert  Gros- 
venor  will  be  in  London  in  a  few  days,  and  ar- 
rangements will  then  be  made  for  bringing  on 
the  motion  for  the  introduction  of  the  bill. 


NEW  RULE  OF  COURT. 

JUDGMENT  AS  IN  CASE  OF  NONSUIT. 

Easter  term,  12  Vict,,  1849- 
It  is  ordered,  that  where  a  rule  for  judg- 
ment, as  in  case  of  a  nonsuit,  shall  have  been 
discharged  on  a  perem|*ory  undertaking  to  try 
at  the  next,  or  any  future  assises  or  sittings,  if 
the  plaintiff  shall  make  default  in  proceeding 
to  trial  pursuant  to  his  undertaking,  the  de- 
fendant shall  be  at  liberty,  if  the  plaintiff  has 
not  drawn  up  the  rule,  to  draw  it  up  at  any 
time  before  moving  for  judgment,  and  there- 
upon to  move  for  judgment  without  serving  a 
copy  of  the  rule  on  the  plaintiff. 

Read  in  Court,  24th  April,  1849. 


MOOT  POINTS. 

STAMPS   ON   DEEDS   OP   PARTITIOK. 

A,  B.  and  C.  are  tenants  in  common  un- 
der a  devise.  The  property  is  freehold,  and 
is  valued  altogether  at  3,0007.  The  three  te- 
nants in  common  wish  to  effect  a  partition. 
For  this  purpose  three  deeds  are  employed,  as 
unequal  portions  are  allotted  to  the  several 
devisees.  A,  takes  a  portion  worth  1,500^, 
B.  a  portion  worth  1,0002.  and  C.  a  portion 
worth  500/.  In  the  conveyance  by  B.  and  C 
to  A,  500?.  will  have  to  be  given  for  equaRtyof 
partition.  Will  the  ad  valorem  duty  have  to 
be  paid  on  500i.  on  the  conveyance  to  A,  and 
a  35s,  stamp  on  that  to  B.  and  C,  or  in  what 
manner  and  to  what  extent  should  the  stan^ 
duty  be  paid  ?  Perhaps  one  of  your  intelli- 
geut  correspondents  will  give  me  some  light  on 
the  subject.  Bythewooa,  as  edited  by  Parker 
and  Stewart,  (ed.  1829,)  p.  53,  says  the  ^  ecm- 
vevance  of  the  smtiller  Bhare"  should  pay  the 
aa  valorem  iaty, 

ScioLtTS. 


Notes  qfthe  Week.^Superiar  Courts :  Lord  CkaiuMor. 


NOTES  OF  THE  WEEK. 


ILLNE88     OP     LORD  DBNMAK  AND  JUBTtCB 
WIQHTMAN. 

The  profession  will  hear  with  satisfaction' 
that  Mr.  Justice  Wightman,  although  still 
hanng  the  appearance  of  delicate  health,  has 
been  able  to  resume  his  judicial  duties.  It  is 
now  understood,  that  Lord  Denman's  illness 
was  of  such  a  nature,  that  a  further  respite 
from  business  was  required,  and  that  his  Lord- 
ship will  not  appear  in  Court  before  the  first 
day  of  Trinity  Term,  but  we  are  glad  to  say, 
on  the  best  authority,  that  his  Lordship^s 
health  is  expected  to  be  fully  re*e8tabli8hed  oy 
that  time. 

WRITS    OF  ERROR. — HOUSB   OF   LORDS. 

The  Judges  are  summoned  to  attend  the 
House  of  Lords  on  Thursday  next,  the  10th 
inst.,  to  hear  the  arguments  in  the  case  of  "the 
Queen  v.  William  Smith  CyBrien,"  brought  by 
writ  of  error  from  the  Court  of  Queen's  Bench 


in  Ireland.    The  case  is  azpected  to  oecupy 
their  Lordships  for  some  days. 

RBSULT   OF  THB   BXAMINATION. 

The  Candidates  entitled  to  attend  the  Exami- 
nation on  the  1st  instant  were  98  in  number, 
four  of  whom  did  not  make  their  appearance. 
Of  the  remaining  94,  nine  were  unsuccessful, 
and  85  passed.  The  Examiners  were  Sir 
Archer  Denman  Croft,  Mr.  Clarke,  (the  Vice- 
President,)  Mr.  Holme,  Mr.  Shadwell,  and 
Mr.  Bayley. 

INCOBPORATBD  LAW  80C1KTY. 

In  consequence  of  the  death  of  Mr.  White 
of  Essex  Street,  the  Senior  Member  of  the 
Council,  and  the  resignation  of  Mr.  R.  W. 
Lumley,  there  will  be  two  vacancies  to  be  sup- 
plied at  the  next  Annual  General  Meeting. 

After  the  Annual  Meeting,  the  Council  will 
have  to  elect  a  new  Lecturer  in  the  department 
of  Conveyancing,— Mr.  Fielding  Nalder  having 
completed  his  able  course  of  Lectures. 


RECENT   DECISIONS   IN   THE  SUPERIOR   COURTS 
AND    SHORT    NOTES    OF    CASES. 


Eorlr  Ctstufllar. 

Stewart  v.  Forbes.      March  16,  17,  21,  23,  28, 

29,  30 ;  April  19,  1849. 

APPEAL. — ISSUE   AT   LAW. —  PARTNERSHIP. 
— ACCOUNTS. 

Held,  that  an  appeal  will  lie .  where  the  opi- 
nion  of  the  Court  is  taken  by  consent  with- 
out directing  an  issue  in  a  Court  of  law,  if 
a  decree  can  be  pronounced  without  a  trial 
at  law. 
Held,  also,  that  entries  in  the  books  of  ac- 
count of  a  partnership  showing  tJie  propor- 
tion the  plaintiff  took  were  conclusive,  in  the 
absence  of  any  other  deed  or  proof,  ofpro~ 
portion  of  shares. 
This  bill  was  filed  by  Mr.  Stewart,  for  some 
years  partner  in  the  East  India  House  of  Sir 
Charles  Forbes  and  Co.,  and  sought  a  decla- 
ration that,  during  such  partnership,  he  was 
entitled  to    share  equally  with    Sir  Charles 
Forbes  in  the  profits  of  the  business,  includ 
inga  fund  called  the  "Suspension  Shares,' 
which  was  set  apart  out  of  the  business  assets 
to  meet  an  anticipated  loss  upon  the  Java  pro* 
perty ;  but  the  loss  not  occurring.  Sir  Charles 
Forbes  claimed  the  fund.    For  the  plaintiflf  it 
was  contended  that,  as  there  were  no  articles  of 
partnership,  he  must  be  considered  as  a  half 
partner.    This  claim  was  denied  on  the  part  of 
the  defendant,  and  it  was  alleged  that  Sir  C. 
Forbes  had  dwavs  managed  the  entire  busi- 
ness, and  found  tne  money  for  carrying  it  on, 
and  had  power  to  take  in  partners  at  his  will. 
It  was  also  alleged,  that  during  the  years  Mr. 
Stewart  received  a  moietv  of  the  profits,  he  did 
so,not  through  any  right,  but  merely  through  the 
bounty  of  Sir  C.  Forbes.   The  Vico-Chancellor 


of  England  had  dismissed  the  plaintiflF's  bill  with 
costs,  whereupon  the  appeal  was  presented. 

./.  Parker,  Rolt,  and  A.  Smith,  for  the  ap-' 
pellant ;  Bethell,  Lewis,  and  Schomberg  for  the 
respondents. 

The  Lord  Chancellor  said^  that  an  objection 
had  been  taken  to  the  hearing  of  the  appeal  on 
the  ground  that  the  decision  of  the  Court  be- 
low was  taken  by  consent,  instead  of  going 
again  before  a  jury  to  ascertain  the  proportion 
in  the  partnership  to  which  the  plaintiff  was 
entitled,  and  that,  therefore,  it  was  final ;  but 
tlie  point  decided  was  an  equity,  from  which 
an  appeal  would  lie,  unleqs  it  could  not  be  de- 
cided without  an  issue  at  law,  and  in  that  case 
the  parties  were  concluded  by  their  consent.  A 
similar  objection  had  been  raised  in  Morris  v. 
Davies,  5  C.  &  F.  163,  to  the  hearing  of  an  ap- 
peal in  the  House  of  Lords  from  the  decision 
of  Lord  Lyndhurst,  but  the  appeal  was  heard. 
I'he  plaintiff  had,  however,  entirely  failed  to 
make  out  his  claim  to  an  eoual  partnership. 
An  equal  partnership  would  oe  presumed  in 
the  absence  of  any  stipulation  as  to  the  pro- 
portions. Peacock  V.  Peacock,  16  Ves.  49,  but  it 
must  be  not  only  a  supposed  but  a  de  facto  equal 
participation  in  the  profits.  The  entries,  how- 
ever, in  the  books  of  accounts,  showed  that  the 
plaintiff  took  only  in  four-sixteenths,  and  these 
must,  in  the  absence  of  any  other  deed  or  proof 
of  the  shares,  be  held  to  be  conclusive.  The 
decree  of  the  Vice-Chancellor  would,  therefore, 
be  affirmed,  and  the  appeal  dismissed. 

April  27. — In  re  the  London  and  Manchester 
Direct  Independent  Railway  Company, — ^Appli- 
cation refused  to  sta^  proceedings  under  an 
order  of  this  Court  for  winding'>up  company. 


at^erhr  OmrU:  Lord  CkameeOor.'^BoUi  Court. 


until  the  appeal  to  the  House  of  Lorda  was 
disposed  of. 

—  27.— /»  re  Fisher,  JExpOrte  Nesbitt—Fe- 
tition  for  connniasion  in  lunacy  to  stand  over. 

27.— In  re  Net^t^— Petition  to  pay  lonadc's 
money  into  Court  refused  with  costs,  on  the 
ground  that  it  was  premature. 

—  27,  28. — In  re  Brown — Cur.  ad.  mlL 
May  2.  — Alvanle^  v*  Kinnaird —  Cur.  ad. 

9ult. 


SBtnltt  tf0urt. 

Aitorney-Oenerai  v.  Corporation  of  London  and 
29,  Feb.  17,  21,  22,  24,  26, 


others.     Jan. 
April  4, 1849. 

CORPORATION.— OWKBRSHIP   IN  BED,  SOIL, 
AND   SHORES   OF  RIVER. 

Held,  that  the  corporation  were  not  protected 
from  discovering  their  title  to  the  bed,  soil, 
Sfc.y  of  a  river,  where  it  appeared  that  they 
were  conservators  of  the  river,  and  as  such 
therrfore  in  a  fiduciary  character. 
This  suit  was  instituted  by  the  Crown, 
claiming  to  be  entitled  to  the  bed  and  soil  and 
shores  of  the  river  Thames  between  high  and 
bw  water  mark,  as  a^inst  the  defendants, 
who  claimed  to  be  the  owners  of  the  bed  and 
soil  and  shores  thereof,  and  praying  that  the 
respective  rights  of  the  crown  and  the  corpo- 
ration might  be  ascertained  and  declared,  and, 
if  necessary,  that  issues  at  law  might  be  di- 
rected. It  also  prayed  that  until  the  determi- 
nation of  such  rights,  the  construction  of  the 
embankments  licensed  by  the  corporation 
might  be  restrained,  and  that  if  the  result  of 
the  suit  were  against  the  corporation,  the 
licenses  might  be  declared  voia  and  conse- 
quential relief  granted.  The  corporation  de- 
murred, but  the  demurrer  was  overruled  by 
the  Master  of  the  Rolls,  and,  on  appeal,  by  the 
House  of  Lords.  They  then  answered,  and 
asserted  a  prescriptive  right  to  the  ownership 
of  the  bed  and  soil  and  shores  of  the  river, 
denying  the  title  of  the  Crown,  and  alleged 
that  their  title  was  recognised,  saved,  and  re- 
served by  various  charters  and  acts  of  parlia- 
ment, and  had  been  acquiesced  in  by  the 
Crown  from  time  immemorial.  They,  however, 
declined  to  set  out  the  charters  on  which  they 
relied,  alleging  that  they  were  the  evidences  of 
their  title.  They  also  refused  to  set  out  a  list 
thereof,  on  the  ground  that  it  might  lead  to  a 
discovery  of  the  evidence  on  which  their  title 
rested,  contending  that  they  were  not  bound 
to  disclose  their  title  to  the  Crown,  as  an  ad- 
verse litigant. 

Exceptions  had  been  taken  to  the  answer  of 
the  corporation  on  the  ground  of  insufficiency, 
and  the  Master,  upon  reference  to  him,  had 
allowed  the  exceptions  and  reported  that  the 
answer  was  insumcient.  The  cause  now  came 
on  upon  exceptions  to  the  Master's  report,  and 
the  question  was,  whether  the  defendants  were 
bound  to  make  Uie  discovery  required  by  the 
information  as  to  their  titie. 
The  SoHeitor^Oeneral,  Turner,  and  Maule, 


for  the  Grown ;  Bethell  and  Randall  for  tiie 
Corporation. 

The  Master,  qf  the  Rolls  ssdd,  that  the  de- 
fendants had  answered  to  some  extent,  and  in- 
sisted that  they  had  stated  a  sufficient  titie 
in  opposition  to  the  Crown,  and  were  not 
bound  to  set  forth  further  particulars  of  their 
titie.  The  defendants  alleged  that  they  had 
from  time  immemorisd  been  in  the  actual  pos- 
session of  tiie  bed  and  shores  of  the  river  be- 
tween hi|j[h  and  low  water  mark,  and  had  exer- 
cised vanous  acts  of  ownership  over  the  same. 
This  claim  was  obscurely  expressed,  but  was 
explained  to  be  a  claim  to  be  entitled  by  pre- 
scription to  the  bed  and  shores  of  the  river, 
between  high  and  low  water-mark.  The  cor- 
poration further  stated  that  they  held  the  office 
of  bailiffs  or  conservators  of  the  river,  and 
that  the  office  had  been  exercised  by  the  Lord 
Mayor  for  the  time  being ;  and  tiiat  they  re- 
ceived tolls,  &c.  But  the  Crown  was  by  the 
common  law  entitied  to  the  bed  and  shores  be- 
tween high  and  low  water-mark  of  all  the  na- 
vigable rivers  in  the  kingdom,  and  that  right, 
therefore,  extended  to  this  river,  unless  ex- 
duded  by  some  special  circumstances.  The 
office  of  conservator  implied  a  delegated  autho- 
rity, and  was  inconsistent  with  the  claim  of 
ownership  on  the  part  of  the  corporation.  The 
office  must,  therefore,  be  considered  as  derived 
from  the  Crown,  either  by  grant  or  by  act  of 
parliament,  made  with  the  consent  of  the 
Crown.  The  office  being  thus  derived,  it  must 
be  held  to  be  of  a  fiduciary  nature,  and  the 
corporation  were  bound  to  exercise  their  office 
of  conservators,  so  as  not  to  encroach  on  the 
right  of  the  Crown,  and  acts  by  them,  which 
had  the  appearance  of  acts  of  ownership, 
had  less  force  than  they  would  have  had  under 
other  circumstances.  Having  regard,  there- 
fore, to  the  circumstances  of  the  case,  the  na- 
ture of  the  claim,  and  the  relation  existing  be- 
tween these  parties,  his  Lordship  declared  the 
corporation  not  entitled  to  be  protected  from  the 
discovery,  and  that  the  exceptions  to  the  Mas- 
ter's report  must  be  overruled. 


Lewis  y.  Elliot  and  others. 


April  17, 1849. 
— proceeding 


J  URISDICTION. — ATTORNEY 
FOR  COSTS. 

Injunction    dissolved   restraining    attorneys 
from  proceeding  for  costs,  but  execution 
not  to  issue  on  the  judgment  obtained,  but 
to  apply  for  leave  to   bring  money  into 
Court. 
The  plaintiff  and  George  Pringle,  Since  de- 
ceased, published,  in   1835,  a  Topographical 
Dictionarjr  of  Ireland,  and  employea  defendant, 
James  lUliot,  a  solicitor,  to  collect  subscrip- 
tions.   The  defendant,  accordingly,  received 
the  names  of  about  7,000  subscribers,  but  Uie 
subscription-money  not  being  paid,   Messrs. 
Dunne  and  Marshall,  solidtors  of  Dubhn,  were 
employed  to  get  payment   thereof.    Where- 
upon they,  without  the  pluntiff's  authority, 
commenced  3,000  actions  to  recover  the  sub- 
scriptions.   One  of  these  actions  was  tried  in 


te 


"SvperiorVomn :  HdBf.— T^  C.  i^Bngkmd. 


February,  184^,  anfl  a  verdict  obtained,  and 
many  of  the  other  subscribers  then  paid.  'Hie 
soHcitpr  afterwards  brought  l,'30O  other  ac- 
tions against  such  subscribers  as  had  not  paid, 
but  entered  into  an  agreement  with  the  plain- 
tiff only  to  charge  the  costs  out  of  pocket,  and 
to  receive  the  costs  from  those  persons  against 
whom  they  recovered  the  subscriptions.  Eliot 
subsequently  became  the  solicitor,  and  he 
made  a  claim  of  the  plaintiff  of  about  2,000^, 
lor  costs,  &c.,  and  upon  the  claim  being  resist- 
ed, brought  an  action  to  recover  the  amount. 
This  bill  was  therefore  filed  for  an  account  of 
the  subscriptions  and  rece^ts,  and  an  in- 
junction was  obtained  to  restrain  the  defen- 
dants, James  Elliot,  William  Dunne,  and 
James  Jackson  Marshall,  from  proceeding  with 
£he  action  at  law. 

Roupell  and  Terrell  now  moved  for  the  dis- 
solution of  the  iiya&ction ;  7\imer  and  Hardy 
contrit. 

^  The  Master  qf  the  Rolls  dissolved  the  injunc- 
tion so  far  as  it  restrained  the  proceeding  with 
the  action.  Execution  was,  however,  not  to  be 
issued  upon  the  judgment  that  might  be  ob- 
tained, but  defendants  were  to  be  at  liberty  to 
«pply  for  leave  to  bring  the  money  into  Court. 

Emsr.MatBwelL    Aprilld,  lS4d. 

THEUaJSSON  ACT. — ^WILL.— CONSTRUCTION. 

Up9n  oonstruoHon  of  a  wiU,  Held,  that  the 
parties  were  eittitled  to  the  income  ariein(f 
from  the  property  fit  being  personalty  and 
having  aeoumulaiedfor21  years,  the  period 
Mndted  by  the  UteUnsson  Act. 

The  testator,  William  Maxwell,  by  his  will 
dated  25th  March,  1816,  gave  to  his  wife  an 
annuity  of  1,000/.  for  life,  and  to  his  son  John 
a  like  annuity,  to  be  increased  under  certain 
circnmstances  as  in  the  ^11  mentioned.  The 
testator  then  directed  the  residue  of  the  rents, 
&c.  to  be  invested  and  accumulated,  and  form 
part  of  the  personalty,  and  the  trustees  were  to 
stand  seisea  thereof,  subject  to  the  charges 
created  thereon,  to  the  use  of  the  first  son  of 
his  son  John,  in  tail  male,  remainder  to  the 
other  sons  succesively  in  tail  male,  with  re- 
mainder to  the  use  of  the  first  son  of  his 
daughter  Anne  Lyte  in  tail  male,  with  remain- 
der to  the  use  of  the  other  sons  successively  in 
tail  male,  with  remainders  to  the  daughters  of 
his  son  John  and  dai^hter  Anne  Lyte,  as  te- 
nants in  common  in  tail  male,  Anne  Lyte  had 
no  child  bom  at  the  testator's  death  in  Septem- 
ber, 1«16,  but  had  «nce  isfwr  choldren,  one  of 
whom  was  21  on  ^  29th  Sep^mber  1839. 
The  iMwue  was  heard  inl841,iRhen  his  lord-. 
ship  was  of  opnion  that  the  direction  for  nx> 
einniiklion  was  void -after  J^  «ocpir«tion  4if  21 
f^ura,  and  it  nmr  oanM  on  ier  further  dire&* 
tknia. 

3penoe^  Tkirmer,  Boj^kaw,  snd  WtUeook,  i&r 
iSbit  Tespective  portiea. 

nm  Master  of  tie  Balls  «nd,  the  .oiiestion 
mm,  whether  the  inoome  4>f  die  faiia  wfaidi 
enM  aat  ha  tether  accamabled  wm  avw 


payable  to  those  persons  who  had  a  vested  «>- 
terest  therein.  The  fund  was  directed  to  be 
invested,  and  not  distributed  until  a  future 
time,  and  money  was  to  be  applied  for  main- 
tenance and  education.  The  property  vested 
on  the  children  attaining  21,  but  it  was  not 
transmissible  until  the  death  of  the  two  an- 
nuitants under  the  will.  The  question  was, 
whether  the  testator  meant  the  children  to 
enjoy  the  fruits  on  their  attaining  21  ?  As  they 
had  all  attained  2l«  the  property  vested  in 
them,  and  they  were  entitled  to  have  the  in- 
come of  the  property  padd  to  them,  excepting 
those  particular  things  which  the  testator  had 
excluded.  With  respect  to  the  real  estate,  the 
testator,  considering  it  not  subject  to  the  pro- 
vision of  the  Thellusson  Act,  had  expressly 
directed  that  the  rents  were  to  be  treated  as 
personal  estate,  and  were  to  be  disposed  of  as 
directed  by  the  will,  ».  c,  accumulated.  The 
property  to  which  this  direction  applied  was 
therefore  to  be  considered  as  portion  of  the 
personal  estate  received  from  year  to  year,  and 
could  not  therefore  accumulate  beyond  the  21 
years  under  the  statute. 

April  26. — Kennaway  v.  Tripp  —  Order  to 
give  security  for  costs. 

—  26. — fVUUawis  V.  Bryant  —  Motion  to 
pay  poFchafle-money  into  Court  refused,  as  the 
notice  was  irregular — Leave  to  amend. 

—  27. — Mope  V.  Hope^StSind  over  to  the 
first  day  of  causes  in  TVinity  Term. 

30. — Attomey^Generdl  v.  Rees  and  others — 
Exceptions  to  Master's  report  allowed — Six 
weeks'  time  to  put  in  further  answer. 

April  27,  28,  30,  May  1,  2.<— /ti  re  Burch^ 
and  others — Part  heard. 

May  1. — Grand  Junction  Canal  Company  v. 
Dimes  and  others — Cur.  ad.  fnUt. 

—  2.— CAt/d  V.  C/foe— Plea  overruled. 

—  2. — Morgan  v.  Morgan — Stand  over. 


Vicf^'baMtcllox  of  4^nglattll. 

Attorney-General  v.  WiUhere,  Wilsherev.  Har- 
wood.    April  24,  1849. 

CLAIM     OF     THE     CROWN.  —  TESTATOR.  — 
NEXT   or   KIK. 

Testator  gave  certain  sums  of  money  to  his 
daughter  for  life,  with  remainder  to  her 
children  on  attaining  21  or  marriage  :  the 
children  attained  21,  but  died  before  the 
daughter ;  Held«  that  they  took  vested  in- 
terests. 

And  held,  therefore,  that  the  Crown  was  en- 
titled  to  their  shares,  as  their  father  l^t  no 
next  qf  hin. 

Thi«  was  an  inibraiation  against  the  repne- 
seatattiws  of  a  testator  named  Horry  Harweod, 
bjr  the  CeowA,  claiaaing  to  be  entitled  to  oer* 
tain  property  Uit  by  him  to  the  cfaikiren  of 
BiehqD  LnsGDOabe,  who  died  withevt  leaving 
any  next  «f  inn.  The  testator  by  his  witt, 
dated  in  1793,  gave  tiee  mns  of  1,900^  to  hie 
daagfater^  trho  was  wife-el  ^  inehc^,  for  life. 


Supertar  Camrh :  Vic9JCkmmIl&r  oflEngUmdL'^.  €.  Km§kt  Bruce. 
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with  a  geaenl  jpover  of  appomtmenty  and  in 
default  of  anch  appomtmcBt,  to  Imt  children  at 
21  or  marriage,  as  tenants  in  oonunon.  If  no 
child  or  childaen  «f  the  marriage  attained  a 
vested  interest^  to  his  son  Haixy  Harwood  for 
Ii£B,  wkh  pover  of  appaontment  and  divers  re- 
mainders over.  The  testator  afterwards  hj  a 
memonndnm  ejqireased  his  intention  to  give 
5,000/.  3  per  cent,  consols  also  to  his  daughter 
for  life,  with  remainder  to  his  said  son  and  his 
lawful  issue.  His  son  was  likewise  therehy 
appointed  ha»  aole  executor  and  xesiduary  lega- 
tee. A  declaration  of  trust  to  carry  out 
the  will  was  executed  in  November,  1810,  but 
the  memonodiun,  aldiongh  placed  with  the  will, 
was  not  proved.  It  appeaiea  that  Bishop  Lus- 
combe  had  three  children,  all  of  whom  attained 
21,  but  died  in  the  mother's  lifetime.  Bishop 
Luscombe  was  now  dead,  and  no  next  of  kin 
could  be  found ;  the  Crown  claimed,  therefore, 
the  children's  shares. 

Cooper  and  Lewis  for  the  representatives  of 
the  ion  Harry  fiarwood ;  the  SeiUcUof^Oeneral, 
/.  FtHter,  Hormee  Twin,  Wray,  Borrett,  and 
Sarle,  (or  the  respective  other  parties. 

He  Fiee-ClaaeeUbr  held,  that  the  children 
flf  Bishop  Loecombe  took  vested  interests  in  the 
pnpcftf ,  and  that,  therefore,  the  Crown  was 
entitled  to  their  shares. 

Aprfl  26.— Xofidbn  and  Korih-Westem  Batl- 
way  Company  r,  SmiM— Injunction  to  restrain 
the  defendant  from  proceeding  to  compel  the 
plaiutifis  to  issue  theu:  warrant  to  the  sheriff 
to  empanel  a  jury  to  award  compensation  for 
injury  done  to  premises  by  railway,  refused 
with  coats* 

—  27. — Wriyht  v.  fTcrren— Judgment  on 
construction  of  will — Reference  as  to  whether 
the  testator  was  an  original  shareholder  in 
certain  companies. 

—  27.— 1»  re  CricleU's  Tnw*  — Costs  of 
trustees  taking  the  opinion  of  counsel  refused 
— ^the  other  costs  to  be  paid. 

—  27. — In  re  Lancashire  and  Carlisle  Rail' 
way  Acts — ^Money  invested  by  the  railway 
company  ordered  to  be  paid  out  to  the  pe- 
titioners— The  costs  of  diis  application,  &c.,  to 
be  borne  by  the  company. 

—  26. — Sismey  v.  Ely — ^Demurrer  to  a  bill 
uinuity  deed  overruled. 


to  set  aside  uinuity 

May  2. — Watts  v.  Symes  - 
construction  of  mortgage  deed 


-Judgment  on 


Ejtparte  Femnok,  In  re  the  North  of  England 
Joint'Stoch  Banking  Co.    Feb.  2S,  1849. 

JOIMT-BTOCK    WINDINO-DP    ACT.— CONTRI- 

BirroKT. 

A.  B.  purchased  certain  shares  in  a  banking 

cosipsay  and  trauff erred  them  to  C  B.,  in 

'  trust  for  A.  B.'s  two  sons,  at  the  same  time 

indcmnifymg  C.  B.  4Ufainst  aU  odils,  4-c. 

C.  B.'s  name  was  alone  registered, 

ife  Msmtss^  dsoimrn,  that 


C  B^  jand  not  A.  B.,  was  a  oontribuiory 
in  retpaet  qf  suck  skarm^ 

Richard  Fbkwick,  in  1843,  transferred 
195  shares  in  the  above-mentioned  cuuipauy 
to  his  brother  John  Fenwick,  of  Nordi  Shields, 
in  trust  for  himself  for  life,  with  leraainder  ts 
his  two  SOBS,  and  in  the  declaratinn  of  trust 
which  John  Fenwick  executed  in  fenrour  of  the 
sons,  covenanted  to  indemnify  him  against  all 
losses  and  expenses  arising  from  the  trust. 
Upon  a  reference  to  the  Master  to  wind-up  the 
affairs  of  the  company,  under  the  11  &  12  Vict, 
c.  45,  he  had  returned  the  brother's  name, 
which  was  alone  registered,  as  "contributory** 
in  respect  of  these  shires. 

An  application  was  thereupon  made  to  reverse 
this  decision,  qn  the  ground  that  the  evidence 
showed  tint  the  fether  was  the  proprietor  of  the 
shares,  and  that  therefore  his  name  •ought  to 
have  been  inserted  in  the  list  as  a  *'  contribu- 
tory." 

Bacon,  Lloyd,  and  Headlam,  in  support  of 
the  application  ;  Lee  and  F.  S,  Williams,  con- 
trSL. 

The  Vice-Chancellor  said,  the  Court  had  at 
present  nothing  to  do  with  the  father's  liability 
to  indemnify  the  uncle  in  respect  of  the  shares, 
or  with  bis  liability  to  the  creditors  of  the 
company.  The  only  question  was,  whether 
the  uncle's  name  was  properly  inserted  in  the 
list  as  a  "  contributory,"  under  the  11  &  12 
Vict.  c.  45,  s.  3.  The  Master's  decision  must 
be  affirmed,  and  the  motion  refused,  with 
costs. 

Cocker  V.  Shropshire  Union  Railway  and  Carnd 

Company.    Jan.  22, 1849. 

A  caned  and  «  railway  company  were  both 

dissoimed  and  a  united  conmany  formed,  and 

the  debts  cfbo^  cf  the  old  eompanifs  were 

charged  on  the  new  united  eompimy :  HM, 

that  a  miit  will  not  lie  to  rasirain  the  pay^ 

ment  of  a  mortgage  debt  of  one  of  Ae 

former  companies. 

This  suit  was  instituted  by  shareholdere, 

who  questioned  the  power  of  the  directors  to 

make  a  call  for  the  purpose,  amongst  other 

things,  of  paying  an  instdment  on  a  mortgage 

debt  of  900,000/.,  due  to  the  Royal  Exchange 

Assurance  Company.    The  railway  was  formed 

in  1846,  by  an  act  passed  in  August,  which 

XButed  the  £Desmere  and  Chester  Canal  Com- 

ly,  (then  abeady  united  with  the  Birming- 

and  Liverpool  Cainal  Companv,)  with  the 

Montgemery  and    Shrewsbury  Canal    Conn 

psDv,  and  the  act  audiorized  the  conversion 

of  ttie  canals  into  railways,  and  the  forma^n 

of  such  new  railiway  as  might  be  required. 

Prior  to  this  act,  an  act  haid  been  obtained 

authorising  liie  directors  of  the  EUesmere  and 

Chester  Canal  Company  to  raise  monev  4o  psfr 

off  the  mortgage  debt.    The  whole  of  the  debts 

asid  lUafaiiides,  including  this  debt,  had  bsen 

charged  upon  the  united  comMSjr.    An  xor 

stahaent  hamg  become  dae»  ne  directors  of 

tfaeUaaoaitaikraf  nsade  a  osU,SMlthe|ins«t 

bill  was  therefore  filed. 
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Superior  Courts :  V.  C.  Kmigkt  Bruee.-^V.  C.  Wigram. 


Baeon  and  Speed  appeared  in  support  of  a 
denfiirrer  to  the  bill  br  the  company  for  want 
of  equity;  RmseeU,  MaHns,  and  fvestoby,  in 
rapport  of  the  bill. 

llie  Viee'CkanceUor  said,  that  in  conformity 
with  the  cases  of  Fbss  v.  Harbottle,  2  Hare, 
461 ;  Mozley  ▼.  Alston,  1  Phill.  790;  the  de- 
murrer must  be  allowed  with  costs. 

DaoaU  v.  New  Biver  Company.    April  19* 
1849. 

BIVER   COMPANY  8HARBS. — TRU8TBB. — 
HEIR. 


May  l.—JKpsr  y,  Soyer — Decree  for  disso« 
lution  of  partnership  br  consent — Reference  as 
to  sum  to  be  paid  by  aefendants. 

—  1. — D(unm  T.  London  and  North-western 
Aoi/tDoy  Companf^ — Stand  over. 

—  *i. — Ewparte  Cmdinffton/lnre  Soutkall — 
Stand  over. 

—  2. — Ewparte  Stewart,  In  re  Stewart,  Sto- 
per,  respondent--Cur,  ad,  vult.  ; 


Oia'C^mcdlor  QCSffirxm. 
FusstU  V.  Elwin.    April  20, 21,  1849. 


Testator  devised  certain  shares  ifn  a 
company  to  a  trustee  uoon  sueht  msts  as  he 
might  create  by  a  codicil  /fut  the  codicil 
was  not  duly  atttsted.  The  testator  having 
no  heir  at  law,  a  reference  was  made  to  tn« 
quire  who  was  the  trustee's  heir. 

Semble,  such  shares  are  to  be  deemed  as  real 
estate. 

Richard  Harris,  by  his  will  bearing  date 
1822,  gave  all  his  property  (including  a  por- 
tion of  a  share  of  tne  adventurers'  moiety  in 
the  New  River  Company,)  to  John  Hester,  in 
trust  for  such  purposes  or  legacies*  as  he  might 
create  by  anj  codicil.  The  testator,  in  1823, 
made  a  codicil,  but  it  was  not  duly  attested, 
John  Hester  died  in  1839,  without  having  esta* 
blished  his  claim  to  the  share  devised  to  him, 
and  left  Mary  Davall  his  heiress  at  law,  who 
conveyed  the  same  and  the  dividends  thereon 
to  the  plaintiff.  Whereupon  this  suit  was  in- 
stituted, and  a  reference  had  been  made  to  the 
Master,  who  reported  that  the  testator,  Richard 
Harris,  had  left  no  heir. 

Swanston  and  Faber,  for  the  plaintiff,  cited 
Burgess  v.  fVheate,  1  Eden,  1 77 >  and  Taylor 
V.  Hay  garth,  1 4  Sim.  8.  Wray  (for  the  Attor- 
ney-General,) on  the  part  of  the  Crown ;  Wi- 
gram and  Allnutt  for  the  New  River  Com- 
pany. 

The  Vice-Chancellor  said,  that  the  case  of 
Burgess\»  Wheate,  cited  at  bar,  was  not  sub- 
stantially distinguishable  from  the  present. 
The  share  was  for  all  purposes  to  be  considered 
as  real  property.  A  reference  would,  there- 
fore, be  made  to  inquire  who  was  John  Hes- 
ter's heir  at  law. 

April  27. — In  re  Emberton  Friendly  Society 
— Order  for  transfer  of  funds  to  four  new  trus- 
tees— One  set  of  costs  only  to  be  paid  to  the 
trustee  who  had  not  opposed  the  transfer. 

—  27.— 1»  re  Sheffield  and  Retford  Banking 
Company — Order  made  with  consent  of  aU 

parties  to  wind  up  the  company  under  the  11 
&  12  Vict.  c.  46. 

—  28. — Constable  v.  BuU — Judgment  ^n 
construction  of  will. 

—  30. — Harmer  v.  Goodiing — Demurrer  for 
want  of  parties  allowed — Leave  to  amend,  and 
costs  reserved. 

^  30.— fiufdv/pA  V.  Shrewsbury  and  Chester 
Railway  Company — Referr^  by  consent  to  ar- 
bitration. 


PRACTICB.  • 


-A8SIGKBB8   OF  BANKRUPT. 
PARTIES. 


Held,  that  where  a  party  to  a  suit  becomes 
bankrt^t  during  its  progress,  a  decree  will 
not  be  granted  against  the  rest,  under  the 
32ficf  Order  of  1841,;6«^  the  assignees  must 
be  made  parties  by  supplemental  bill. 

The  executors  of  a  testator  had  committed 
a  breach  of  trust,  by  allowing  one  of  their 
number  to  have  control  over  a  part  of  the 
estate,  and  in  consequence,  upon  the  death  of 
such  executor  insolvent,  the  trust  fund  was 
lost.  A  bill  was  therefore  filed  against  the 
surviving  executors,  and  the  administrator  of 
the  deceased  insolvent  executor,  and  it  was 
prayed  that  the  defendants,  or  such  of  them 
as  the  Court  should  decree,  might  replace  the 
fund. 

It  appeared  that  one  of  the  surviving  execu- 
tors had  recently  become  bankrupt,  and  the 
SoUcitor-General  and  Batten,  for  the  plaintiffs, 
contended,  that  they  were  entitled  to  a  decree 
against  the  other  defendants  under  the  32nd 
Order  of  August,  1841,  which  orders,  "that 
in  all  cases  in  which  the  plaintiff  has  a  joint  or 
several  demand  against  several  persons,  either 
as  principals  or  sureties,  it  shall  not  be  neces- 
sary to  bring  before  the  Court,  as  parties  to  a 
suit  concerning  such  demand,  all  the  persons 
liable  thereto ;  but  the  plaintiff  may  proceed 
against  one  or  more  of  the  persons  severally 
liable ;"  and  citing  Perry  v.  Knott,  5  Beav. 
293. 

Wood  and  Gordon  for  the  defendants. 

The  Vtce-ChaneeUor  said,  that  the  plaintiffs 
were  bound  to  continue  the  suit  in  the  form 
which  they  had  originally  elected  to  take,  and 
they  coula  not,  therefore,  dismiss  the  bill 
against  a  party  who  had  in  the  progress  of  the 
suit  become  bankrupt,  and  take  a  decree  against 
the  others.  The  cause  must  stand  over  in 
order  that  the  assignees  of  the  bankrupt  may 
be  made  parties  by  supplemental  bill. 


April  26,  27. — Hepfworth  v.  Heslop — Motion 
by  executor,  the  plaintiff  in  an  issue  to  try  the 
consideration  of  a  bond  in  which  he  was 
obligee,  to  be  examined  in  support  of  the  bond, 
refused  with  costs. 

—  27. — Lewis  V.  Biimte— Judgment  on  con- 
struction of  wOl. 

—  2Q,^-'HultUmy,  London  wsd  South-western 


Swperwr  ComtU  :  V.  C.  Wlffrmn,r^QKem*i  Bettek, 


BaUway  Coiiip«iy— Company  held  entitled  to 
costs  of  suit. 

—  26, 27,  28,  30,  May  l.-^Ut^ntU  ▼.  Spryt, 
Sprye  V,  R«fiMii— Part  neard. 

—  30,  May  2.  —  Adam$  v.  London   and 
BlaekwaU  Railway  Companf—Cttr,  ad.  vuU, 
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able,  but  it  was  for  the  plaintiff  to  have  shown 
that  by  evidence. 

Role  absolute  to  enter  the  verdict  for  de- 
fondant* 


Qteett'f  IBetict- 

(Before  the  Four  Judges.) 

Brown  v.  Andrew.    Jan.  26, 1849. 

LIABILITY  OF  PROVISIONAL  DIRSCTOB. — 
CONTRACT  BY  PART  OF  MANAGING  COM- 
JilTTRR. 

Where  aprovieional  committee^mau  autkorieed 
eight  persons  to  act  on  his  behaff  as  a 
managing  committee,  Held,  that  he  was  not 
bonnd  by  a  contract  entered  into  by  a 
smaller  number. 

In  an  action  by  a  traffic-taker  ai^ainst  a  mein« 
ber  of  the  provisional  committee  of  a  projected 
railway  company,  it  appeared  that  the  defend- 
ant attended  a  meeting,  at  which  a  managing 
committee,  consisting  of  eight  persons,  were 
appointed,  with  directions  to  take  the  most 
energetic  measures  for  carrying  out  the  project. 
On  Uie  day  following  this  meeting,  six  of  the 
eight  persons  so  n<Mninated  as  a  managing 
committee,  engaged  with  the  plaintiff  to  take 
the  traffic.  In  answer  to  the  action  it  was  con- 
tended, that  the  authority  ^ven  by  the  defend- 
ant was  not  pursued.  The  defendant  had 
authorised  a  committee  consisting  of  eight 
persons  to  contract  for  him,  whilst  the  con- 
tract made  with  the  plaintiff  was  entered  into 
by  six  persons  only.  On  the  other  hand,  it 
was  insisted,  that  a  reasonable  construction 
should  be  put  upon  the  resolution  to  which  the 
defendant  was  a  party,  and  that  it  never  could 
have  been  contemplated  that  all  the  members 
of  the  managing  committee  should  be  present 
whenever  any  contract  was  entered  into.  The 
plaintiff  had  a  verdict,  with  leave  to  substitute 
a  verdict  for  the  defendant,  if  the  Court  should 
be  of  opinion  that  the  concurrence  of  all  the 
members  of  the  managing  committee  was  ne- 
cessary to  entitle  the  pkdntiff  to  recover  as 
against  the  defendant. 

A  rule  was  accordingly  granted,  which  was 
argued  by  M.  Chambers  and  Bramwell  for  the 
plaintiff;  and  Shee,  Serjeant,  for  the  defendant. 

Per  Curiam.  The  rule  to  enter  the  verdict 
for  the  defendant  must  be  made  absolute.  The 
defendant  has  given  a  special  authority  to 
eight  persons  to  act  for  him,  and  though  it  is 
probable  that  he  understood  a  smaller  number 
than  eight  would  act  in  the  matter,  the  Court 
cannot,  in  the  absence  of  all  evidence  upon 
that  point,  say  that  he  has  given  them  such 
auUiority.  .  It  has  been  said  that  it  must  be 
understood  the  defendant  had  authorized  a 
reasonable  number  of  the  committee  to  act  for 
him ;  the  Court,  however,  cannot  fix  upon  the 
number  which  ought  to  be  considered  reason- 


Reg*  V.  The  Great  Western  Railway  Compmiy, 
Feb.  24, 1849. 

AUDITOR. — PARTNER  OF  PARISH  SOLICITOR. 
— COSTS   OF   IMPROPER  LITIGATION. 

The  circumstance  that  a  district  auditor  is 
the  partner  of  the  solicitor  of  a  parish 
situate  within  the  district  does  not  render 
the  audit  ipso  facto  void,  although  such  an 
cgppointment  is  objectionable. 

Where  charges  are  incurred  in  respect  of 
legal  proceedings  improperly  instituted, 
such  charges  should  not  be  allowed,  because 
the  proceedings  have  been  taken  with  the 
sanction  and  under  the  authority  of  the 
vestry;  nor,  on  the  other  hand,  should 
they  be  disallowed  merely  because  the  result 
of  the  litigation  has  been  unsuccessful 

Acting  on  the  advice  of  a  barrister,  although 
it  may  prove  bona  fides,  does  not  afford 
any  just^cation  to  parties  who  engage  in 
improper  UtigatUm, 

A  WRIT  of  certiorari  was  sued  out  at 
the  instance  of  the  Great  Western  Railway 
Company,  under  the  7  &  8  Vict.  c.  101,  s.  35, 
for  the  i)urpo8e  of  brining  the  audits  of  two 
rates,  ralsea  by  the  parish  of  Bumham,  Bucks, 
and  allowed  bv  Mr.  Charsley,  the  district 
auditor,  under  tne  consideration  of  this  Court. 
The  complaint  wa^,  that  Mr.  Charsley  was  the 
partner  of  Mr.  Parton,  and  that  Charsley  and 
Parton  were  the  parish  solicitors  for  the  parish 
of  Bumhi^m,  and  that  the  former,  in  his 
capacity  of  auditor,  had  allowed  certain  char|^es 
for  certain  legal  nroceedings  which  were  un- 
properly  instituteo,  and  which,  for  that  reason, 
without  reference  to  the  amount  of  the  charges, 
ought  to  have  been  disallowed  by  the  auditor. 
It  appeared  that  two  rates,  defective  for  want 
of  the  declaration  required  by  the  act  6  &  7  W. 
4,  c.  96,  were  made  for  the  parish  of  Burnham, 
and  partially  collected,  alter  which  friendly 
appeals  were  entered  against  them,  under  the 
advice  of  counsel,  and  they  were  quashed  by 
the  Court  of  Quarter  Sessions,  who  ordered 
two  new  rates  to  be  substituted,  which  new 
rates  were  appealed  against  by  the  Great 
Western  Railway  Company,  and  confirmed  on 
appeal.  The  orders  of  Sessions,  with  respect 
to  the  four  rates,  were  removed  into  this  Court 
by  certiorari,  but  a  rule  nisi  was  afterwards 
obtained  to  discharge  so  much  of  the  writ  as 
related  to  the  orders  made  in  regard  to  the 
rates  which  had  been  quashed,  on  the  ground 
that  the  Great  Western  Rulway  Company  was 
not  a  party  to  the  appeal  against  those  rates, 
and  this  rule  was  finally  discharffed  with  costs. 
Mr.  Charsley,  as  auditor,  had  allowed  the 
charges  consequent  upon  these  several  pro- 
ceedings. 

Very  voluminous    affidavits   were  filed  in 
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m&ppattdtiSm  nda  m  wilt-  m  m  •jipoatiaii  to 
it,  upon  which  the  arguments  of  ooonae^Biainlf 


M^  Chambers,  with  Winser,  Bhowad* 
against  the  rule;  and  M.  Hill  and  Pashley 
appeared  for  the  company  prosecuting  the 
writ. 

The  Court,  without  expreedng  any  approval 
of  the  anpointment  of  Mr.  Charsley  as  auditor, 
declined  to  adopt  the  principle  contended  for 
by  the  learned  counsel  for  the  prosecutor,  that 
the  appointment  of  an  auditor  to  settle  his  own 
account  was  %pM  facto  void.  A  parish  solicitor 
would  do  well  to  decline  accepting  such  an 
office,  but  lus  appointment  with  a  knowledge 
of  his  interest  showed  a  rehance  in  his  in- 
tegrity, and  having  accepted  the  office  he  could 
not  F^^jse  to  discharge  any  of  the  duties.  It 
was  also  due  to  Mr.  Charsley. to  state,  that  he 
appeared  anxious  to  obtain  such  assistance  as 
would  enable  him  to  come  to  a  right  decision 
when  discharging  his  duty  as  auditor.  As  to 
tba  charges  whicn  it  was  contended  were  im- 
properly allowed,  whilst  the  Court,  on  the  one 
hand,  could  not  assent  to  the  proposition  that 
the  fact  of  legal  proceedings  turning  out  un- 
aticcessful  was  a  sufficient  reason  for  an 
auditor  refusing  to  allow  them  to  be  paid  out 
of  the  rates ;  so,  on  the  othor  hand,  the  Court 
discountenanced  the  doctrine  contended  for, 
that  the  chai^ea  were  properly  allowed,  inaa- 
much  as  the  parish  vestry  had  directed  the 
aeveral  pioceedings  which  occasioned  those 
axpenses.  If  this  doctrine  prevailed,  the  result 
would  be  that  the  majority  attending  a  parish 
vestry  might  sanctioa  any  amount  of  improper 
litigation,  and  biuthen  absent  or  dissenting 
late-payera  with  the  expense.  The  rates  could 
not  be  legally  diverted  in  this  way  from  their 
original  purpose.  It  was  also  contended,  that 
the  charges  were  properly  allowed  because  the 
proceedings  were  taken  under  the  advice  of 
counsel.  But  taking  the  opinion  of  counsel, 
at  the  utmost,  only  proved  that  the  partv  acting 
on  it  proceeded  bond  fide,  and  the  advice  of 
counsel  could  not  justify  what  was  unwar- 
ranted by  law  and  what  the  Court  condemned. 
On  the  whole,  the  Court  was  of  opinion,  that 
Uie  items  allowed  ought  not  to  have  been 
allowed,  because  they  were  incurred  in  respect 
of  a  course  of  litigation  which,  under  the  cir- 
cumstances, must  be  pronounced  improper. 
As  the  conduct  of  the  parochial  authorities 
appeared  to  be  free  from  all  evil  intention,  the 
Court  did  not  feel  itself  called  upon  to  order 
the  costs  of  the  prosecution  to  be  paid  out  of 
the  parish  funds ;  but  the  auditor  must  bear 
his  own  costs  in  this  case,  and  should  not  be 
reimbursed  out  of  the  parish  rates.  Upon 
these  terms  the  rule  was  made  absolute. 


Doc  d,  Sax^er  and  others  v.  Hattou.    April  19, 
1849. 

LORD    DBNVAR'b    ACT.  —  COMPBTBNCY    OF 
WITNBBeBS»— OVBRaSBRS  OP  TOWNBHIF. 

Held,  thatthe^^^  Vict. e.  26,  which  reti- 


And  awHpetcHi:  ac-vhtiS9a§S9-lcuof9  sy  m^ 
plaintiff  in  ejectment  •/ parish  qficcrs^was 
not  repeeded  by  ths6  ^7  VicL  c  85. 

QusBi^  whether  the  59  6.  3,  o.  12,  s.  17,  by 
which  all  lands,  dfc,  are  vested  in  the 
churchwardens  and  overseers  of  a  parish, 
extends  to  officers  i^f  townships. 

An  action  was  broui^t  by  the  church- 
wardens and  overseers  of  the  township  of 
Great  Woriey,    in    Staffiirdshire,   to  recover 

S^ssession  of  some  property  situated  at  Chislin 
aigh  undor  stat.  59  6.  3,  c.  12,  s.  17>  which 
enacts  that,  "  in  all  actions,  suits,  indictments, 
and  other  proceedings,  for  or  in  relation  to  any 
such  buildings,  land,  or  hereditaments,  or  the 
rent  thereof,  or  for  or  in  relation  to  any  other 
buildings^  lands,  or  hereditaments,  belonging 
to  such  parish,  or  the  rent  thereof,  and  in  all 
actions  and  proceedings  upon  or  in  relation  to 
any  bond,"  &c.,  "it  shall  be  sufficient  to  name 
the  churchwardens  and  overseers  of  the  poor 
for  the  time  being,  describing  them  as  the 
churchwardens  and  overseers  of  the  poor  of 
the  parish  for  which  they  shall  act,  and  naming 
such  parish" 

On  the  trial  before  Coltman,  J.,  at  the  Staf- 
fordshire Assizes,  the  jury  gave  a  verdict  for 
I  the  lessors  of  the  plaintiff! 

Godson,  Q.  C,  now  moved  for  a  new  trial 
on  the  ground  that  the  59  G.  3,  c.  12,  s.  17, 
mentioned  parishes  only,  and  not  townships, 
and  that  the  lessors  of  the  plaintiff  had  been 
improperly  admitted  as  witnesses. 

The  Court,  however,  held,  that  the  lessors 
were  competent  witnesses  under  the  stat.  3  &  4 
Vict.  c.  26,  which  enacted  that  lessors  of  tlie 
plaintiff  in  ejectment,  if  parish  officers,  were 
rendered  competent,  and  tliat  the  6  Sc7  Vict, 
c.  85,  (Lord  Denman's  Act,)  did  not  render 
incompetent  persons  who  were  previously 
competent.  The  rule  would,  therefore,  be  re- 
fused upon  that  ground,  but  a  rule  nisi  mast 
be  granted  on  the  other  ground. 


April  26. — In  re  SutcUffe  and  Hall,  Justices 
of  Bath — Rule  nisi  on  justices  to  proceed  to 
hear  a  complaint  exhibited  for  non-payment 
of  a  rate  made  by  the  lighting,  &c.  commis- 
sioners. 

—  26. — Regina  v.  Justices  of  Glamorgan-' 
shire — Cur,  ad,  vuU. 

—  27. — Ayrton  and  another  v.  Abbott  and 
another—Cur.  ad,  vult. 

—  2S.—Begina  v.  Inhabitants  of  St,  Leo^ 
nard's,  Shoreditch — Cur.  ad,  vult, 

—  28. — Doe  dem.  Stevens  v.  Stevens — Rule 
nisi  for  new  trial,  on  the  ground  of  misdirection 
and  improper  admission  of  evidence. 

—  30.—Bullen  v.  Patrick—  Rule  nisi  for 
nonsuit  refused. 

—  30. — Regina  v.  Keeper  of  Castle  Ruskiu 
Gaoly  Isle  of  Man,  In  re  Crawford — ^Rule  abaOi> 
late  to  quash  writ  of  habeas  corpus. 

—  30. — Regina  v.  Kendall — Stand  over. 

—  30. — R^na  V.  Charretie-Siuad  over. 


Sfiperiar  Covrti .-  Q.  B^Practu^  Court. — Common  Pleas. 
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May  1. — Sheriock  and  others  y,  Sg^iers—Cur^ 
ad.  nult.. 


B^ffina  V.  FeathersUmehaugh.    April  18.  1849* 

CKRTIORARI. — INDICTMBNT    FOR  PSII/ITBT. 

Certiorari  granted  upon  wrifying  vuRetment 
to  remove  indictment  into  this  Court,  witere 
the  proceedings  were  of  such  a  nature  as  to 
require  a  special  jury,  and  it  was  alleged 
theg  were  instituted  out  of  revenge. 

The  defenohmty  who  was  a  gendemaB  of  pro- 
perty reBiding  in  Worcestershire,  was  charged 
with    having    committed    perjury    in    some 
matters  arising  out  of  proceedings  in  Chan- 
cery, and  an  indictment  was  preferred  against 
him  at  the  prosecution  of  a  person    named 
Winhall.    It  was  alleged  hy  affidavits  that  the 
proceedings  were  instituted  out   of  revenge, 
and  this  application  was,  therefore,  made  for  a 
eertwrari  to  remove  the  indictment  into  this 
Couit.    It  was  also  alleged  that  the  case  re- 
quired to  be  tried  by  a  special  jury,  as  it  was 
veiy  complicated. 

Whateley  in  support  of  the  motion. 
Coleridge,    J.,    said,    that    the    application 
would  be  gianted  upon  the  verification  of  the 
indictment  being  produced. 

Begina  v.  Field.    April  18, 1849. 

CERTIORARI.— INDICTMENT  FOB  PERJURY. 

This  was  also  an  application  for  a  certiorari 
to  remove  an  indictment  of  a  similar  nature 
into  this  Court  It  appeared  that  the  matter 
arose  oat  of  the  same  proceedings. 

Whateley  in  support  of  the  application. 

Coleridge,  J.,  said,  that  the  writ  would  issue 
on  the  indictment  being  verified  as  in  the  pre 
ceding  case. 

April  26. — Yates  v.  Palmer — Cur.  ad,  vult, 

—  27.— Regina  v.  Featherstone —Rule  abso- 
lute to  admit  prisoner  committed  for  horse- 
stealing to  bail. 

—  28. — Regina  v.  Corporation  of  Dover — 
Mandamus  to  corporation  to  make  order  on  the 
borough  treasurer  to  pay  certain,  sums  due 
from  the  corporation. 

—  28,  30. — Exparie  the  Sea  Fire  and  Life 
Insurance  Company — Mandamus  to  the  Regis- 
trar of  Joint  Stock  Companies  to  receive  and 
register  a  declaration  changing  the  name  of  the 
company  from  a  company  to  a  corporation. 

May  1. — Baron  de  Bode  v.  jR^nom— Rule 
nisi  on  the  Clerk  of  the  Errors,  to  allow  a  writ 
of  error. 

—  2. — Begina  v.  Newton — Cur,  ad.  vult. 

—  2. — ^ilfion— Rule  nisi  on  attorney  to  an- 
swer matters  in  aflidavit. 

—  2. — ^li*  re  HonMd|$re— Rule  nm  discharged 
with  costs,  calling  on  attomey  to  answec  matters 
inaffidayift. 


Cottrt  at  Camnurn  ftltni. 
Sainter  ¥.  Fergusom.    Aftil  18,  1840*. 

SURSBON. — ^RESTRAINT   OP  PRACTICE.. 

A  covenant  not  to  practise  as  surgeon  and 
apothecary  within  seven  miles  tnU  be  m- 
forced,  although  the  employment  of  the  de- 
fendant  as  an  assistant  had  ceased;  and 
the  penalty  must  be  paid  as  liquidated 
damages. 

The  plaintiff,  a  surgeon  at  Macclesfield,  had 
entered  into  an  agreement  with  the  defendant, 
whereby  it  was  agreed,  that  in  consideration  of 
the  plaintiflF  engaging  the  defendant  a»  an  as- 
sistant to  him  as  a  surgeon  and  apothecary,  ikio 
defendant  would  not  at  any  time  practise  in  his 
own  name,  or  in  the  names  of  any  other  ]per- 
sons  in  Macclesfield,  or  within  seven  nules 
thereof,  under  a  oenalty  of  500/. ;  and  tfas 
plaintiff  also  agreea  to  engage  the  defendant  as 
assistant  to  him  as  a  surgeon  and  apothecary  on 
the  aforesaid  terms.  An  action  was  brought 
for  a  breach  of  this  agreement,  and  on  the 
trial  at  the  Chester  aswses,  before  Mr.  Justice 
Cresswell,  a  verdict  was  found  for  Uie  pkdntifl^ 
damages  500/. 

An  application*  was  now  made  for  a  rule  nut 
to  set  aside  the  verdict  and  enter  a  nonsuit,  or 
for  a  new  trial,  or  that  judgmrait  should  bear* 
rested. 

Channell,  S.  L.,  in  support  of  the  application, 
contended,  that  the  contract  onljr  restrained 
the  defendant  from  practising  durmg  the  tioM 
the  plaintiff  actually  emploved  htm,  and  ^at  it 
was  void  as  in  restraint  of  trade  and  for  want 
of  mutuatity :  Mitchel  v.  Reynolds, ;  1  Smith's 
Leading  Cases,  182,  ti. ;  and  for  want  of  con^ 
sideration.  Young  v.  Timmins,  I  Cromp.  &  Jer« 
331 ;  1  Tyrwh.  226,  and  Pilkington  v.  Scott, 
15  M.  &  W.  657. 

The  Court  said,  that  ^e  agreement  was  only 
to  take  effect  upon  the  engagement  beii^ 
entered  into,  and  the  plaintiff  thereby  authenti- 
cated the  competency  of  the  defendant  as  a 
surgeon  and  apothecary,  which  would  be  an 
advantage  to  tne  defendant,  and  the  Const 
would  not  enter  into  the  adequacy  of  the  con- 
sideration to  the  plaintiff  that  the  defendant 
would  not  practise  within  seven  miles  of  Mac- 
clesfield. That  agreement  extended  to  any 
future  time  when  the  defendant  might  not  ble 
the  plaintiff's  assistant.  If  the  defendant  were 
not  engaged  by  the  plaintiff  alter  this  agree- 
ment, he  was  clearly  not  bound  by  it.  But 
the  declaration  averred  that  he  was  engaged, 
and  it  must  be  assumed  the  terms  were  satis- 
factory to  both  parties.  It  was  reasonable  that 
the  plaintiff  should  seek  to  protect  himself 
from  competition,  and  hence  the  agreement  not 
to  practise.  The  damages  were  not  a  penalty, 
but  liquidated  damages  agreed  upon,  as  an 
adequate  secuuty  to  protect  the  plaintiff  from 
a  breach  of  the  contract,  llie  rule  would, 
therefore,  be  refused. 
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April  26,  27,  2S.—Duke  qf  Bnauwiek  v. 
SJoman  and  othere^Cur.  ad,  tmlt. 

May  1. — Woodkam  v.  Newmam — Role  niri  to 
enter  a  suffgestion  to  deprive  a  plaintiff  of  his 
costs  under  the  9  &  10  Vict  c.  95,  dis- 
charged. 


Court  0C  er^eqtutr. 
Taeker  (clerk)  v.  Bulman.    Jan.  22,  1849. 

LIABILITY   OF    LR88EB    OF    TITHES    AFTER 
COMMUTATION. 

In  an  action  of  covenant  by  the  plaintiff, 
vicar  of  Soham,  Cambridgeshire,  the  declara- 
tion stated  that  the  plaintiff  demised  to  the  de- 
fendant and  others,  occupiers  of  land  in  the 
said  parish,  all  the  tithes  payable  to  him  for 
one  year,  at  a  certain  rent,  payable  by  instal- 
ments, which  the  defendant  and  others  cove- 
nanted to  pay  at  the  stipulated  periods,  and  the 
declaration  averred,  by  way  of  oreach,  that  one 
of  the  instalments  remained  unpaid.  The  de- 
fendant pleaded  in  effect,  that  after  the  lease 
was  executed  the  tithes  of  the  parish  of  Soham 
were  commuted  under  the  act  6  &  7  W.  4,  c. 
71,  by  reason  whereof  the  lands  in  the  parish 
were  discharged,  and  he  was  deprived  of  all 
right  to  the  tithes  and  all  means  of  recovering 
the  same. 

To  this  plea  there  was  a  demurrer,  which 
was  argued  by.  Cowling  in  support  of  the  de- 
murrer, and  by  Coach  in  support  of  the  plea. 

Fer  Curiam:  The  contention  of  the  aefend- 
ants  is,  that  the  effect  of  the  commutation  was 
to  annihilate  the  tithes,  and  so  to  evict  them 
from  the  demised  property,  in  which  event  the 
instalment  sued  for  by  the  lessor  might  be 
legally  withheld.  Time  was  takeo  to  consider 
this  point,  and  the  Court  is  now  of  opinion 
that  it  is  not  maintainable.  Though  the  tithes 
nufht  have  been,  and  no  doubt  were,  extin- 
guished by  the  Tithe  Commutation  Act,  it  is 
clear  that  something  else  was  substituted  for 
them  in  the  rent-charge.  The  lease  between 
these  parties  would  not,  therefore,  be  put  an 
end  to  by  the  operation  of  the  act ;  and,  as 
such  was  not  the  case,  there  was  no  eviction, 
and  the  covenants  of  the  lease  remaining  in 
full  force,  the  defendants  are  bound  to  make 
good  all  the  rent  reserved.  There  must,  there- 
tore,  be  judgment  for  the  plaintiff. 


Haldane  v.  Beaaclerk.    April  17,  1849- 

TRIAL   BY   COMMON   JURY   AFTER  STRIKING 
SPECIAL  JURY. — IRREGULARITY. 

Where  a  special  jury  wps  struck,  but  not 
summoned,  and  the  cause  was  tried  by  a 
common  jury,  the  Court  set  aside  the 
verdict  as  irregular. 

A  RULE  was  obblined  by  the  defendant  for 
a  special  jury,  and  the  jury  was  struck,  bat 
not  summoned,  and  in  the  absence  of  special 


jurors  the  cause  was  tried  by  a  common  jury 


and  a  verdict  taken  for  the  plaintiff.  A  rule 
was  afterwards  obtained,  on  the  part  of  the 
defendant,  to  set  aside  the  verdict  on  the 
ground  of  irregularity. 

Mr.  T.  Jones  was  heard  in  support  of  the 
rule,  and  Mr.  Martin  (with  whom  was  Mr. 
Edwin  James)  against  it. 

The  Lord  Chief  Baron  said,  the  Court,  after 
consideration,  had  come  to  the  conclusion 
that  the  rule  must  be  made  absolute.  Before 
coming  to  this  conclusion  they  had  consulted 
the  judges  of  the  other  Courts,  and  especially 
the  Chief  Justice  of  the  Common  Pleas,  who 
had  great  experience  in  jury  causes,  and  whose 
opinion  on  such  subjects  was  weU  entiUed  to 
the  highest  consideration.  •.  The  result  of  this 
conversation  was,  that  the  Court  had  come  to 
the  conclusion,  that  where  a  special  jury  was 
struck  the  cause  ought  not  to  be  tried  by  a 
common  jury,  unless  by  consent.  These  was 
a  case  reported  in  Ryan  and  Moody,  p.  429, 
which  was  strongly  pressed  upon  the  Court, 
but  the  authority  of  that  case  was  not  sufficient 
to  induce  the  Court  to  disregard  the  express 
language  of  the  statute,  6  Geo.  4,  c.  50,  which 
empowered  tiie  Court  to  order  special  juries  to 
be  struck,  and  directed  ''that  the  jury  so 
struck  shall  be  the  jury  returned  for  the  trial 
of  such  issue."  Here  the  jury  was  so  struck 
and  was  not  returned  for  the  trial  of  the  issue. 
The  trial  was  tiierefore  irregular,  and  the 
verdict  must  be  set  aside,  and  as  the  rule  was 
moved  for  irregularity,  it  must  be  made  abso- 
lute with  costs. 

Rule  absolute  with  costs. 


April  26. — Boosey  v.  Purday — Cw;  ad. 
vult. 

—  26. — Harrington  v.  Hodge — Rule  nisi  to 
change  venue  from  Devonshire  to  London,  in 
order  to  get  a  speedv  trial. 

—  27. — Townsena,  executor,  v.  Deacon — 
Judgment  for  the  plaintiff  on  demurrer. 

—  30. — Simons  and  vjp,  v.  Dunkeley — Cur. 
ad.  tmlt. 

—  30. — Doe  d.  Earl  of  Yarborough  v.  New- 
march  and  others — Judgment  for  lessor  of  the 
plaintiff. 

—  30. — Rigby  and  another  v.  Great  iVesiem 
Railway  Company — Cur»  ad»  vult. 

May  1 . — Gomme  v.  Braithwaite — ^Part  heard. 

—  2.— ATorri*  v.  Teed — Judgment  for  de- 
fendant on  demurrer  to  plea. 

—  2.— Doc  rfem.  Clift  v.  Birkhead—Cur, 
ad,  vult. 


April  30. — Retina  v.  Afa/^Aew^— Application 
dismissed. 

—  30,— Reginav.  Afor^w.— Conviction  held 
bad. 

—  30,— Regina  v.  Harris.-^  Cur.  ad,  vult. 

—  30.— JR^iia  V.  Illidge^Cur,  ad,  vult, 
30,-^R^na  V.  H^oocT— Conviction  held 
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DIGEST,    AND    JOURNAL    OF  JURISPRUDENCE. 


SATURDAY,  MAY  12,  1849. 


PROPOSED  EXTENSION 

or  THE 

COUNTY  COURTS  JURISDICTION. 

ITS    PROBABLB     BFFECT8    ON    THE     PRO- 
FESSION. 

There  has  beeu  no  public  intimation 
from  any  person  in  authority  to  justify  the 
annoancement  contamed  in  the  daily  news- 
papers, that  it  is  proposed  to  extend  the 
jurisdiction  of  the  County  Courts  to  50/., 
and  to  endow  them  with  an  equitable  juris- 
diction. If  a  change  of  such  importance 
were  contemplated,  it  might  reasonably  be 
expected  that  a  bill  for  the  purpose  would 
have  been  before  now  introduced  into  par- 
liament. 

It  must  be  admitted,  however,  that  the 
non-production  of  the  bill  at  an  advanced 
period  of  the  Session,  affords  no  adequate 
security  that  such  a  measure  will  not  be 
brought  forward  and  precipitately  pressed 
through  all  its  stages  at  the  eleventh  hour. 
The  Statute  Book,  unfortunately,  furnishes 
numerous  instances  of  equally  extensive  al- 
terations in  the  laws  affecting  the  admi- 
nistration of  justice,  which  were  effected  by 
bills  launched  in  one  or  other  of  the  legis- 
lative chambers  at  so  late  a  period  as  the 
month  of  July.  It  is  to  be  hoped,  never- 
theless, that  those  entrusted  on  behalf  of 
the  government  with  the  conduct  of  bills  re- 
lating to  the  amendment  of  the  law,  will  in 
this  instance  evince  a  sufficient  deference  for 
the  opinion  of  the  profession,  and  a  sufficient 
regard  for  the  interests  of  the  community, 
not  to  force  through  parliament  a  measure 
involving  changes  of  such  magnitude,  with- 
out giving  amfde  time  for  the  consideration 
of  its  provisioiiak  and  fully  informing  them- 
sehes  of  the  views  of  those  best  qualified  to 
judge  of  its  praeticid  operation. 

It-would  be  idle  as  well  as  pmnatnre  to 
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discuss  the  details  of  a  measure  which  we 
have  reason  to  suppose  has  not  yet  been 
determined  upon,  out  we  only  express  the 
sentiment  of  every  person  with  whom  we 
have  had  an  opportunity  of  communicating, 
and  who  has  devoted  attention  to  the  sub- 
ject, when  we  state  that  the  extension  of 
the  jurisdiction  of  the  County  Courts  to 
50/. — ^without  more — without  any  alteration 
in  the  principles  or  practice  under  which 
justice  is  now  administered  in  those  Courts 
— ^would  be  an  unmitigated  public  eviU 

If,  indeed,  the  increase  of  jurisdiction 
were  accompanied  by  other  alterations  in 
the  constitution  and  system  of  procedure 
of  the  County  Courts,  and  above  all  by  a 
right  of  appeal  in  every  case,  under  proper 
restrictions,  to  one  of  the  Superior  Courts 
at  Westminster,  the  matter  would  assume  a 
very  much  less  exceptionable  character. 
Even  in  that  event,  however,  the  change 
would  be  productive  of  consequences  of 
greater  moment  and  more  extensive  in* 
fluence  than  may  be  conceived  upon  a 
cursory  consideration  of  the  question.  The 
civil  business  at  many  of  the  assize  towns 
has  scarcely  been  sufficient  to  justify  the 
expense  and  inconvenience  of  holding  two 
Circuits  a  year  for  each  county.  Radiioe 
the  Cause  Lists  on  Circuit,  by  striking  out 
every  action  in  which  the  debt  or  damages 
sought  to  be  recovered  does  not  exceed  50/., 
and  the  number  remaining  for  trial  will  not 
afford  any  adequate  inducement  for  the 
attendance  of  an  efficient  Bar,  and  the  ap- 
pearance of  judges  and  jurors  in  an  assise 
town  twice  a  year  will  soon  be  found  un- 
necessary, and  as  such  dispensed  with. 

No  doubt,  in  the  course  of  a  few  years^ 
an  independent  Bsr  would  be  established  in 
all  busy  localities  in  which  advoca^  is  ve* 
qnired,  the  menbers  of  which  would  confine 
their  practice  to  oertaki  provincial  limits, 
leaving  the  business  of  the  Courts  of  Law 
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at  Westminster  to  be  transacted  by  a  dis- 
tinct Bar.  The  eflFect  of  such  an  arrange- 
ment upon  the  character  of  the  profession, 
and  the  administration  of  the  law,  must  in 
a  great  degree  be  matter  for  conjecture, 
but  there  are  few  persons,  we  beUeve,  so 
sanguine  as  to  suppose  it  would  elevate  the 
one  or  improve  the  other.  This,  amongst 
many  other  obvious  conseauences,  will  re- 
quire to  be  considered  wnenever  an  ex- 
tension of  the  County  Court  jurisdiction  is 
seriously  proposed.  The  Attorney-General 
has  distinctly  stated  that  his  intention 
during  the  present  Session  is  only  to  intro- 
duce a  short  explanatory  act,  for  the 
purpose  of  removing  doubts  which  have 
arisen  as  to  the  effect  of  summonses  and 
orders  issued  by  the  judge  of  one  district 
and  executed  in  another.  We  shall  take 
the  earliest  opportunity  of  laying  the  pro- 
posed bill  before  our  readers. 


A  short  but  able  pamphlet  on  this  sub- 
ject,* has  just  been  published  by  a  solicitor 
at  Leeds,  in  which  it  is  observed  that — 

"  ^?  *^^ubt,  the  expenses  of  trying  an  issue 
at  Nisi  Prius  (which  are  often  enormous,  espc- 
dally  when  the  parties  and  witnesses  reside  at  a 
distance  from  the  Assize  Town,)  and  the  length 
of  time  which  elapses  between  the  assizes, 
during  which  interval  the  parties  cannot  bring 
the  cause  to  trial,  are  great  evils,  which  are  in 
a  considerable  degree  remedied  by  the  County 
Courts,  as  to  causes  of  action  coming  within 
their  jurisdiction.  There  may  be  a  doubt, 
whether  appointing  several  new  judges  of  the 
Superior  Courts,  and  holding  the  assizes  more 
frequently,  and  at  all  the  principal  towns  in 
the  kingdom,  would  not  have  been  a  more 
satisfactory  remedy  for  these  evils,  as  to  all 
causes  of  action  above  5/.,  than  the  establish- 
ment of  the  New  County  Courts ;  but  as  these 
Courts  are  now  established,  and  as  it  appears 
to  be  the  intention  of  the  legislature  to  uphold 
them,  the  best  course  seems  to  be,  to  point  out 
their  defects,  with  a  view  to  having  them 
ranedied.'' 

And  the  writer,  amongst  other  "hints 
for  improvement,"  thus  remarks  on  the 
disallowance  of  the  costs  of  attorneys,  and 
the  needless  expense  of  witnesses  in  unde- 
fended cases : — 

"It  is  a  rule  with  some  of  the  judges,  that  if 
the  defendant  on  being  summoned  admits  the 
demand,  no  fee  is  to  be  allowed  to  the  plain- 
tiff's solicitor  for  his  attendance,  as  against  the 

'  The  Defects  of  the  New  County  Courts, 
with  Hints  for  their  Improvement.  By  a 
Country  Attorney,  a  member  of  the  Metropo- 
litan and  Provincial  Lav  Association.  London : 
Simpkin  &  Co.    Leeds:  J.  Y.  Knight. 


defendant.  With  all  deference  to  the  judg- 
ment of  those  learned  gentlemen  who  adopt 
this  rule,  it  is  submitted  that  it  requires  recon- 
sideration, because  the  plaintiff  has  no  means 
of  knowing  before  he  comes  into  Court 
whether  the  defendant  will  admit  or  deny  the 
debt,  and  therefore  he  must  come  with  evi- 
dence to  support  his  claim,  for  the  proper 
getting  up  and  arranging  of  which  it  would 
seem  that  he  has  a  perfect  right  to  the  services 
of  his  sohcitor.  Nor  can  he  tell  that  the  defend- 
ant does  not  intend  to  rely  upon  some  matter 
of  law  which  he  himself  may  not  be  competent 
to  meet  without  professional  aid. 

"  As  there  is  no  judgment  by  default  in  the 
County  Courts,  the  plaintiff  is  obliged  (unless 
the  defendant  will  fpve  a  consent  to  judgment) 
to  go  down  to  Court  on  the  day  of  trial  with 
his  witnesses,— must  attend  there  the  f(reater 
part  of  the  day,  unless  he  has  the  good  fortmne 
to  be  near  the  head  of  the  list,— and  may  find 
after  all  that  the  defendant  admits  the  demand, 
so  that  all  his  own  time  and  the  time  of  'his 
witnesses  has  been  wasted.  If  a  judgment  by 
default  were  allowed,  many  causes  would  be 
settled  long  before  the  day  of  bearing,  and  the 
useless  trouble  and  eniense  of  taking  witnesses 
where  the  defendant  does  not  intend  to  deny 
the  claim  would  generally  be  avoided.  It  is 
suggested,  that  on  the  summons  to  the  defend- 
ant should  be  indorsed  a  notice,  that  if  he 
intends  to  defend  the  action,  he  must  give 
notice  at  the  office  of  the  Court  of  his  intention 
so  to  do,  eight  days  before  the  day  of  hearing, 
and  in  default  of  his  giving  such  notice,  that 
the  plaintiff  will  be  entitled  to  judgment  by 
default  against  him,  and  to  issue  execution; 
and  let  a  notice  be  indorsed  on  the  note  given 
to  the  plaintiff  at  the  time  of  his  entering  the 
plaint,  that  he  is  to  apply  at  the  office  eight 
days  before  the  day  of  hearing,  to  ascertain 
whether  notice  of  defence  has  been  given,  and 
informing  him,  that  if  he  finds  it  has  not  been 
entered,  he  will  be  entitled  to  judgment  by 
default,  and  to  execution." 

The  author  also  animadverts  on  the 
general  practice  of  allowing  small  debts  to 
be  paid  by  numerous  instalments,  and  on 
the  want  of  an  appeal,  to  which  we  have 
above  referred. 

When  it  is  considered  that  many  of  the 
jud^s  of  these  Courts  never  before  held  a 
similar  office, — that  out  of  the  whole  number, 
it  may  well  be  supposed  that  there  are  some 
incompetent  men,— and  that  many  of  the 
judges  hear  as  many  as  one  hundred  cases  in 
a  single  day,  it  is  surely  no  presumption  to 
suppose  that  many  of  their  decisions  require 
review.  What  was  one  of  the.  ffreatest  griev- 
ances in  France  before  the  revolution  ?  That 
there  were  many  independent  Courts,  each  of 
which  differed  from  the  other,  there  being  no 
uniform  administration  of  law.  The  evil  le* 
suiting  from  having  so  many  independent 
judicatures  might  be  done  away  with,  by  eate* 
blishing  a  Court  of  Api^eal  which  would  keep 
the   Inferior   Courts   in   order,   and    would 
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Dt  aoy^  aerious  infringements  of  ri^ht, 
tee,  a  judge  knowing  ibat  his  decisions 
an  liable  to  be  reviewed  is  far  more  likely  to 
ooBfiider  bis  judgments  well,  tban  one  who 
knows,  tbat  bowerer  monstrous  bis  jud^ents 
may  be,  tbey  wil|  go  no  fnrtber  than  bis  own 
Court,  perhaps  be  railed  at  by  the  disappointed 
snitor,  and  furnish  matter  of  conversation 
among  the  attorneys.  And  it  must  be  borne 
in  mind,  that  the  County  Court  judge  is  an 
absolute  monarch,— the  decision  on  points 
both  of  law  and  fact,  in  most  cases,  rests  en- 
tiiely  with  him, — ^he  has  no  powerful  Bar  prac- 
tising before  him, — if  an  attorney  shoula  say 
anything  which  is  not  agreeable  to  bis  ears  he 
may  refuse  to  hear  him  again  (s.  91,)  and  the 
prsfls  rarely  records  his  decisions,  so  that,  if 
there  is  no  appeal  from  his  judgments,  there  is 
no  check  whatever  upon  him.  There  need  be 
newmachinery  for  appeals,  let  them  be  made 
to  anv  of  the  Superior  Courts.  It  may  be  ob- 
jected, that  this  will  add  greatly  to  the  labours 
of  the  judges  of  the  Courts  at  Westminster. 
Hie  writer  does  not  think  that  this  result 
would  follow,  he  believes  that  the  number  of 
iqypeals  would  be  exceedingly  small.  The 
great  value  of  the  Court  of  Appeal  would  be 
in  the  influence  it  would  exercise  over  the 
minds  of  the  County  Court  judges  in  prevent- 
ing gromtda  for  appeal  rather  than  in  hearing 

In  these  and  other  suggestions,  for  which 
we  refer  to  the  pamphlet,  we  entirely 
concur.  Some  of  them  might  be  adopted 
b^  the  Attomey*General  in  his  intended 
mil,  and  the  right  of  advocacy  should  be 

g'ven  to  duly  qualified  practitioners,  and  a 
itter  scale  of  costs  allowed. 


REFORMS   IN  THE  COURT  OP 
CHANCERY. 

The  improvements  which  are  contem- 
plated in  the  Court  of  Chancery,  and  to 
which  we  have  from  time  to  time  adverted, 
are  not  yet  introduced  into  parliament ;  but 
we  believe  that  no  unavoidable  delay  will 
take  place.  There  are  many  details  to  be 
ecmaidered  before  any  important  change 
can  be  matured.  Meanwhile  we  may  notice 
soch  Bu^estions  as  we  receive,  and  have 
now  to  notice  the  Second  Edition  of  a 
Pamphlet  by  Mr.  W.  Chaliinor,  a  solicit 
tor  of  Leek.*  In  the  present  edition 
numerous  well-chosen  extracts  are  given 
from  the  eridence  before  the  Select  Com- 
mittee of  the  House  of  Commons  on  Fees, 
and  the  author  has  applied  his  observations 
particolarly  to  the  defects  of  the  Procedure 
m  the  Masters'  Offices  and  the  Fee  System. 

*  Published  by  Stevens  and  Norton. 


On  the  first,  the  remedies  which  he  suggests 
are  as  follow : — 

''  1st— As  to  References  to  the  Masters ;  let 
these  be  dispensed  with  as  much  as  possible, 
and  the  details  of  each  case,  wherever  it  is 

yracticable,  be  decided  by  one  and  the  same 
udge.  Let  the  referring  Judge,  who  is 
already  acquainted  with  the  facts  of  the  case, 
sit  at  Chambers,  and  dispose  of  all  possible 
questions,  so  that  only  those  matters  of  account 
or  title,  &c.,  which  really  require,  or  are  con- 
venient for  the  intervention  of  the  Master,  may 
be  referred  to  him. 

''2nd.— When  a  reference  is  made  to  the 
Master,  let  the  parties  proceed  orally  before 
him,  if  he  deems  it  expedient,  or  at  any  rate  by 
affidavit  alone,  without  the  prolix  antecedent 
of  statement  and  counter-statement — and  let 
all  unnecessary  travelling  through  the  Court 
of  Chancery,  by  means  of  Bills,  Answers,  De- 
crees and  Orders,  before  the  cause  is  submitted 
to  the  Master,  be  got  rid  of-* especially  in 
matters  which  are  referred  as  of  course,  and 
where  it  is  known  at  the  outset,  that  the  busi" 
ness  really  begins  in  the  Master's  Ofice. 

"  3rd. — Let  the  proceedings  before  the  Mas- 
ter be  continuous,  so  that  as  far  as  possible, 
one  inquiry  may  be  disposed  of,  before  going 
on  to  another,  and  so  that  the  present  piece- 
meal system,  by  which  months  are  spent  in 
passing  an  account  which  might  be  disoosed 
of  in  a  day  or  two,  may  be  done  away  with. 

"To  effect  this,  let  the  Master  have  a  list 
of  causes  Uke  any  other  Judge— and  particu- 
larly in  all  matters  before  him  of  a  judicial 
nature,  let  his  proceedings  be  public,  as  in  the 
Bankruptcy  Courts,  so  that  the  light  of  public 
opinion  may  operate  as  well  in  bis  Court  as 
in  any  other,  to  produce  dispatch  and  equity, 
and  to  clear  away  some  of  tnose  obstructions 
that  invariably  hang  about  the  purlieus  of  secret 
inquiry. 

"  4th.— Let  the  Master  be  bound  to  give  in 
his  Report  in  the  most  concise  manner,  and 
within  a  fixed  period— the  Court  above  having 
the  power  to  extend  this  period,  under  special 
and  necessary  circumstances. 

"  The  above  regulations  alone,  would  pro- 
bably render  half  the  number  of  Masters  and 
Masters'  Clerks  adequate  for  the  purpose,  and 
would  at  one  stroke,  immensely  facilitate  the 
business  of  the  Court,  and  also  greatly  reduce 
its  general  expenditure.'' 

As  to  the  system  of  Fees.  Mr.  ChaUinor 
advocates  the  following  alterations : — 

<' 1st.— The  Salaries  of  the  Judges  aUd  su- 
perior Officers,  should,  perhaps,  in  conformity 
with  Lord  Langdale's  opinion,  be  paid  out  of 
the  Consolidated  Fund,  as  in  the  case  of  every 
other  Court  of  Justice— and  the  supervision 
of  Government  more  efficiently  secured,  as 
a  guarantee  against  extravagance  and  over 
payment. 

"All  the  various  Officers  of  the  Court 
should  be  paid  by  Salary  and  not  by  Fees— 
the  principle  of  vested  interest  and  compensa^ 
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tSon  be  discotmtenanced  as  far  as  poanble, 
lenderinfir  continuance  in  office  mors  depenileot 
on  good  bdiaviour — and  the  general  under- 
standing on  fresh  appointments  should  he,  that 
those  newly  appointed  should  be  allowed  to 
zise  by  good  conduct  in  theyarlous  depart- 
ments, from  the  inferior  grades  to  those  of 
better  emolument. 

"  Experience  lias,  I  think,  fully  proved,  that 
where  there  is  not  the  element  of  competition, 
the  system  of  payment  by  Fees  fails  to  secure 
the  only  advantage  supposed  to  appertain  to  it, 
viz.:  increased  punctuality  and  exertion — 
while  on  the  other  hand  it  has  been  found  to 
lead  in  many  instances  to  extortion  and  abuse. 
*'  2nd, — The  present  system  of  payment  by 
Copy  Money  should  be  discontinued,  and 
evciy  means  adopted  to  prevent  prolixity  of 
pleaaing  and  multiplication  of  copies,  which  of 
late  years  more  particularly,  has  become  so  in- 
tolerable a  burden. 

"3«i.--Tho8e  Offices  also,  such  as  the  Re- 
port Office,  Subpoena  Office,  Affidavit  Office, 
and  that  of  Clerk  of  Accounts,  which  are 
now  become  useless,  or  nearly  so,  should  be 
abolished,    at    least    as    separate    establish- 


With 


many    of   these   sug^tion»  we 


heartily  agree,  and  wc  have  already  made      '"^^QficeofOfieial  Assignee,  m  which  the 
onr  readers  acmminted  with  the  mtention  P*^»«*  ^^  ?«*^«  na  change,  appears  to  ua. 


onr  readers  acquainted  with  the  mtention 
of  the  authorities  to  abolish  comp«feoiy 
Qopies  of  papers  in  the  Masters'  Offices,  and 
enable  the  Solicitors  to  supply  each  other 
with  such  as  may  be  requisite.  A  miilti- 
tiide  of  small  fees  are  to  be  abolished  ;  but 
we  fear  we  must  still  wait  some  time  before 
ftdl  jtistiee  will  be  obtained  by  throwing  the 
Salaries  of  the  Judges  and  officers  on  &e 
Consolidated  Fund. 


for  a  large  proportion  of  the  cases  that  nqmn. 
its  aid,  there  is  no  Court  available,  and  its  pro* 
ceedings  affe  so  ruinonsly  expensive  that  its. 
help,  ^en  obtained,  is  often  fotal  to  the  objeet 
it  was  meant  to  serve.    For  this  the  bill  pro* 
vides  no  remedy,  nor  is  there  any,  except  by 
a  change  so  sweeping  as  to  amount  to  an 
abofition  of  the    whole   system.     There   ia^ 
however,  a  means  of  lessening  these  evilato 
a  certain  extent,  and  to  that  means  we  beg  to 
call  your  attention.    There  are  seven  CcmrtB 
in  the  kingdom  (besides  those  in  London,) 
and  each  of  these  Courts,  except  two,  has  two 
Commissioners  and  a  double  set  of  officen* 
We  are  of  opinion  that  one  Commissioner  and 
one  set  of  officers  is  quite  enoogh  for  thfl 
business  of  one  Court,  and  consequently  one- 
half,   or  nearly  so,  of  the  expense   of  ihit 
Courts  might  be  saved  by  reducing  the  nmn* 
her  of   Commissioners  and    officers,      if   it 
should  be  supposed,  however,  that  there  ia 
too  much  business  to  allow  of  this  reductm, 
at  all  events  much  inconvenience  and  expenaa 
to  the  public  might  be  saved  by  iocreasii^  the 
number  of  Courts  from  seven  to  twelve^  amd 
so  lessening  the  extent  of  the  districts,  one 
Commissioner  and  one  set  of  officers  bemg 
appointed  to  each  Court 
"  The  Ofice  of  C^fieial  Assignee,  in  which  die 


THE  BANKRUPT  LAW  CONSOLmA- 
TION  BILL. 

AHKNDBTENTS   PROPOSED  BT  PROVINClAIi 
LAW   SOCIETIES. 

Thb  discussion  of  this  hill,  as  amended 
in  ^e  Sdect  Committee,  has  been  appoint- 
ed hr  M(md&Y  n^^>  the  14th  instant,  in  a 
Committee  of  the   ^ole    House.      We, 
therefore,  proceed  to  lay  before  our  readers 
the  principal  suggestions  which  have  been 
made    by    sevenl   provincial  Law  Socie- 
ties, and  we  tlmik  their  views  oogbt  to  re- 
ceiye  particular  attention.    The  Societies  to 
iriiiah  we  refer  are  the  Manchester,  New- 
^iaatie^iipoo-TyiM,  and  Woiverfaampton,  and 
the  practttioiicn  in  thoae  krge  and  impov- 
tant  pknes  are  evidently  weU  fitted  to  judge 
of  the  proposed  alterations  in  the  Law,  and 
to  make  useful  suggestions. 

The  following  are  firom  the  Manchester 
Lav  Association : 

c  f^  ^  ^^CornH  andHmOffkarm. 
''Tns  Court  is  usually  so  far  distant,  that 


m  its  present  form,  to  be  most  objectioaafaleu- 
The  actual  business  performed  by  the  Official 
Assignee  is  the  having  custody  of  the  funds  of 
the  estate,  receiving  money,  making  payments, 
and  keeping  the  accounts.  There  is  no  ques- 
tion ^at  an  officer  to  perform  these  duties  is  a 
great  convenience,  but  the  question  is,  whether 
this  officer  ought  to  be  an  osssgfiMe  of  tba 
bankrupt's  estate. 

"The  assignees  are  persons  in  whom  the 
whole  property  of  the  bankrupt  is  vested, 
upon  trust,  to  wind  up  the  estate  and  ulti- 
raately  divide  the  whole  amongst  the  creditors. 
For  this  purpose,  one  or  more  persons   are 
chosen,  who,  from  their  knowledge  of   the 
bankrupt,   his  business,  his  connexions,  his 
mode  of  trading,  and  so  on,  wiU  be  most  likx^v 
to  perceive  the  truth  or  detect  the  falsehood  of 
the  bankrupt's  statements  and  accounts,  and 
will  be  able  to  judge  and  determine  correctly 
on  all  the  numberless  points  of  dispute  that 
arise,  with  all  sorts  of  persons,  in  winding  ap 
a  bankrupt's  estate.    For  all  such  purposes  aa 
Official  Assignee   has    so    qualification;    ha 
knows  nothing  of  the  bankrupt,  hi»  businesi^ 
or  his  connexion ;  as  the  assignee  of  number- 
less estates,  he  cannot  be  the  accountant   Xb- 
investigate  the  bankrupt's  accounts  in  each 
particular  estate,  nor  can  he  watch  and  direct 
the  proceedings  in  detail.    All  that  the  Official 
Assignee  can  properly  do— all,  in  fac^  d»i 
he  usnaUy  does^  is  to  act  as  treasurer  to  the 
estate,  and,  fn- the ns^  to  peimit  hia  nameiah 
be  oaed  as  assignes  when,  the  odier  iswignnaa 
think  pniner  so  fia  use  it, 

"We  have  sought  to  establish  that,  as  a 
treasurer  to  the  estate,  the  Official  Assignee  is 
a  useful  officer;  that  as  an  assignee  he  is  use- 
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k«8.  Upon  this  our  suggestion  follows  that 
the  office  should  be  changed  to  that  of 
l^retumrer  to  the  Estate,  and  that  he  should 
cease  to  be  an  assignee,  or  in  any  way  a  party 
in  the  case  or  proceeding  before  the  Court. 

*  The  Messenger^s  office  is  ont  universally 
objected  to.  His  duties  are  merely  those  of  a 
huliff;  the  chief  and  indispensiole  require. 
mepte  of  the  office  are  the  greatest  energy, 
activity,  and  trustworthiness;  the  latter  may 
be  found,  but  the  two  former  never  can,  in  a 
man  who  has  an  absolute  monopoly  of  the 
business  he  is  employed  in.  In  practice  it 
often  bapoens  that  promptitude,  energy,  even 
daring- and  personal  courage,  are  vitSly  im- 
portant to  the  interests  of  the  creditors.  This 
you  may  obtain  if  permitted  to  select  a  man 
who  knows  that  future  employment  depends 
upon  present  conduct ;  but  if  you  are  obliged 
to  choose  a  man  who  is  the  messenger  in  all 
bankruptcies,  and  has  to  divide  his  attention 
between  them;  who  has  his  own  peculiar 
times,  habits^  and  manner  of  transacting  the 
business  of  his  office,  which  he  need  not 
disturb  merely  to  gratify  your  wishes ;  if  you 
are  compelled  thus  to  confide  your  business  to 
a  man  who  is  necessarily  indifferent  to  it, 
Acre  is  but  a  slight  chance  indeed  of  your 
obtaining  that  extraordinary  assistance  to 
render  which  is  the  chief  use  of  a  messenger. 

•*  In  every  bankruptcy  there  is  a  messenger's 
bill  to  pay,  even  though  the  whole  estate  may 
hare  been  realised  before  the  bankruptcy,  and 
the  proceeds  paid  to  the  Official  Assignee 
upon  opening  the  proceedings,  or  though  there 
be  HO  estate  at  aU,  and,  in  the.  latter  case,  the 
messenger  demands  5L  in  advance,  in  order 
that  he  may  be  sure  to  be  paid  in  the  event  of 
there  being  nothing  for  him  to  do  f  The  Com- 
nyMee  aoggest  that  this  office  should  be  abo- 
lkdisd»  and  that  the  appointment  o£  meaaenger 
ahonld  be  reatoted  to  what  it  was  before  the 
paanng  of  the  5  &  6  Vict.  c.  122,  that  is  to 
say,  that  the  parties  interested  in  the  estate 
should  name  the  messenger,  subject  to  the 
approbation  of  the  Commissioner." 

The  Committee  next  recommend,  that  all 
persons,  whether  traders  or  not,  should  be 
made  liable  to  the  Bankrupt  Laws.  We  do 
nol  enter  into  the  discoaaion  of  this  propo>- 
aal,  beeauae  it  is  clear  the  Leg;iahitare  will 
Bot  adopt  it. 

The  Expense  of  the  Fiat. 

We  entirely  coneiir  with  the  Committee, 
ID  their  recommendation  of  the  expense  of 
the  fiat  and  the  pvoceediogs  beii^  defrayed 
by  a  per  eentage  on  the  dividends. 
Certificate  and  Offences, 

We  hove  in  former  avtieles  animadvertied 
OB  tlie  huqge  and  objeetioaahle  powen  pro- 
posed to  be  gmn  to  the  Commissioners  in 
ward  to  the  punishment  of  bankrupts  for 
o&nces  against  the  Bankrupt  Laws.  We 
eoncnr  in.  the  fc]lo«in§  snggeation^.  except 
that  we  do  not  see  why  it  ^uld  be  limited 


to  misconduct  *'  after  the  date  of  the  hank* 
ruptcy/' 

"  1st — ^That  a  certificate  of  conformity  shoold 
be  granted  to  every  bankrupt  who  shall*  actu- 
ally conform  to  the  Bankrupt  Laws ;  subject  to 
a  power  in  the  Commissioner  to  suspend  the 
certificate,  upon  the  ground  of  miscondnet  eftm 
the  date  of  the  bankmptey,  Such  certificate  to 
be  a  complete  discharge  to  the  Bankropt  in 
all  cases. 

"2nd— That  the  Commissioner  shall  haw 
power  to  hold  to  bail,  or  commit  for  trial,  any 
bankrupt  who  shall  appear  to  him  to  have 
committed  an  offence  punishable  by  the 
Statute.  The  committal  to  be  to  the  Assizes 
or  to  the  Sessions,  aecoiding  as  the  Commia-' 
sioner  may  think  best  in  each  case.  That  on 
the  trial  of  such  cases  the  productk>n  of  the 
proceedings  shall  be  sufficient  evidence  of  i^ 
bankruptcy,  and  all  matters  purporting  to 
appear  upon  such  proceedings." 

The  Bankrupts  Aeeounts. 
Objections  have  before  been  made  to  the 
proposition  of  an  accountant  being  ap- 
pointed by  the  Court,  to  assist  in  making 
out  the  bankrupt's  accounts.  The  Com- 
mittee justly  observe,  that — 

"  It  happens  in  at  least  nme  cases  out  of  tsn 
the  Bankrupt  is  obliged  to  employ  an  ac^- 
countant  to  make  oat  his  accounts  and  balance 
sheet,  and  it  is  a  matter  perfectly  well  under- 
stood, that  in  a  great  proportion  of  cases  the 
bankrupt  retains  enough  of  his  estate  to  pay 
this  expense. 

**  Now  we  are  of  ophnon  that  it  would  bo 
nraoh  better  thai  sadi  expease  shoidd  alwaya 
be  paid  out  of  the  estate,  die  amount  to  be  aa» 
cei'tttned  by  the  taxing  officer,  subject  to  9 
power  in  the  Ccvrt  to  refuse  the  payment  if 
the  petaoa  should  appear  not  to  have  done  his 
work  with  proper  care  and  ability. 

^  To  make  the  attowance  ottly  on  the  appUn 
cation  of  the  assigncea  is  elearly  wrong,  as 
such  assistaiiee  is  most  wanted  m  those  cases 
where  the  aengnees  are  not  opposed  to  th» 
bankrupt,^  and  therefore  w^era  they  are  meet 
likely  not  to  make  the  application.  It  is  ah» 
cleariy  wrong  not  to  leave  the  bankrupt  to  ap** 
point  his  own  aecountaat,  he  alone  is  reapoa- 
sible  for  the  acconnla,  and  be  is  liable  to  be 
pmiihed  if  they  are  not  true.  How  could  any 
Conrt  punish  a  man  fev  false  accounts,  wtai 
these  accounts  were  prepared  by  a  pereott  ap» 
pointed  by  others,  and  agamst'  his  will  ?  B^ 
sides,  we  object  to  all  powers  of  appototmenl^ 
or  olherwiae,  in  the  Clovit^  which  extend  ili 
memis  ef  patronage  over  persons  in  any  way 
praedainep  Defeie  in** 

FroMdiUsnl  Fre/ermces, 

Next  we  come  to  the  Report  of  tKe 
WolverHamjpton  Law  Society,  fVom  whidh 
we  shall  select  several  important  remarim 
on  the  dansea  whick  are  designed  to  peek 
vent  fraudulent  preferences,  but  which  in 
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the  opinion  of  the  Committee  prooeed  much 
too  far.  They  state  the  pnrport  of  the 
Clauses  or  "Articles"  108,109,115,184, 
185,  and  ohserye  that — 

"  The  ohject  of  these  clauses  is,  ostensibly, 
to  prerent  any  simple  creditor,  or  several 
creditors  only,  of  a  trader,  being  placed  in  a 
situation  to  acquire  payment  in  full,  or  in  a 
great  part,  of  his  or  their  debts,  leaving  to  the 
ffeneral  body  of  creditors  little  or  no  property 
for  division  amongst  them. 

"It  may  in  the  first  place  be  a  question 
whether  it  is  desirable  or  just,  thus  in  effect 
to  abolish,  in  one  of  the  most  important 
branches  of  affairs,  a  doctrine  which  has  always 
been  favourably  reccMpized  by  Courts  of  Law 
and  Equity — ^tiMt  of  tngikmce, — and  to  place 
the  active  and  the  supine  creditor  on  the  same 
looting. 

"  And  secondly,  the  more  material  question 
occurs,  whether  the  evils  which  the  specified 
articles  seek  to  remedv,  may  not,  by  the  opera- 
tion of  such  articles,  be  rephiced  by  evils  of  a 
S eater  magnitude.  It  mignt  possibly  be  found 
at  these  articles  would  not  merely  incite 
caution  and  restrain  undue  credit,  but  that 
they  might  tend  to  destroy  credit,  and  thus 
fetter  commercial  enterprise.  And  this  point 
acquires  greater  significance  at  the  present 
moment,  by  reason  of  the  expectation  enter- 
tained by  many,  that  in  consequence  of  the 
repeal  of  the  Com  Laws  the  reliance  of  this 
country  for  a  continuance  of  its  greatness  must 
be  more  and  more  on  its  commercial  recources. 
It  may  not  unreasonably  be  presumed  that 
'  Articles  108  and  109  would  in  a  measure  pre- 
Tent  the  raising  of  money  on  personal  property 
to  be  left  in  the  debtor's  possession,  and  that 
Articles  115,  164  and  185,  would  have  the 
effect  of  materially  curtailing  credit,  and  of 
preventing  the  timely  aid  to  traders  which 
might  enable  them  to  retrieve  slight  or  even 
serious  diflSculties.  The  direct  operation  of 
these  articles  might  not  improbably  be  to  con- 
sign many  present  traders  to  the  uaaette,  and 
thus  injure  even  general  bodies  of  creditors  in 
an  attempt  to  serve  them.  It  can  scarcely  be 
supposed  that  a  party  would  lend  money  or 
give  credit  to  a  trader  on  conveyance  or 
equitable  mortgage  to  be  given  for  securing 
an  antecedent  debt  and  the  required  advance, 
without  very  strict  inquiries,  whether  the 
trader  were  able  to  meet  his  engagements. 
Meantime,  the  withholding  of  the  loan  or  credit 
might  be  fatal,  as  the  exigencies  of  trade  fre- 
quentiy  require  instant*  promptitude.  It  is 
useless  to  insist,  that  on  the  first  loan  a  se- 
curity or  an  agreement  for  it  should  be  taken. 
Even  if  security  were  available,  yet  in  prac- 
tical and  busy  mercantile  life,  a  lender  or  cre- 
ditor cannot  always  have  his  legal  adviser  at 
his  elbow,  or  interpose  excessive  caution  and 
consequent  delay  in  his  dealings.  Another 
direct  operation  of  these  Articles  would  pro- 
bably be  to  create  the  accumulation  of  capital 
in  few  hands,  and  thus  favour  monopoly ;  for 
however  industrious  and  capable  a  man  of 


small  pecuniary  means  might  be,  he  would 
probably  find  it  difficult,  if  not  impossible,  to 
Dorrow  capital  or  obtain  credit,  and  conse- 
quently he  would  be  excluded  from  commercial 
undertakiuffs  and  enterprise. 

"That  frauds  and  unfair  preferences  are 
now  committed,  cannot  be  denied ;  but  it  might 
be  contended  that,  however  numerous,  they 
form  the  exceptions  and  not  the  rule,  and  that 
they  might  be  left  for  their  cure,  to  public 
opinion  and  to  the  present  remedies,  amongst 
which  tnay  be  named  the  powers  of  the  Com- 
missioners to  withhold,  or  to  annex  conditions 
on  the  granting  of  certificates  of  conformity. 
Cases  of  fraud  and  unfair  preferences  may  have 
come  within  the  experience  of  almost  every 
attorney,  but  they  bear  no  proportion  in  num- 
ber to  the  instances  within  his  knowledge  of 
the  beneficial  results  to  traders  of  those  pecu- 
niary helps  which  the  enactments  of  the  Articles 
in  question  would  probably  tend  to  withhold. 
The  fact  is,  that  here,  as  in  regard  to  any  other 
branch  of  human  affairs,  any  bad  effects  of  the 
system  are  invested  with  prominence,  and 
deemed  objects  for  constant  legislation,  whilst 
the  beneficial  effecU  either  pass  unrecognised, 
or  are  not  received  as  counterbalancing  ad- 
vantages. The  reflections  rarely  arise  that 
every  system  must  necessarily  have  imperfec- 
tions, and  that  in  an  attempt  to  remedy  a  pre- 
judicial incident  of  any  given  system,  the 
whole  structure  may  be  jeopardised. 

We  proceed  now  to  the  sug^stions  of 
the  Newcastle-upon-Tyne  Law  Society. 
Many  valuable  hints  have  been  given  by  the 
Committee  for  the  amendment  of  numerous 
clauses  in  the  bill,  and  which  will,  no  doubt, 
be  duly  considered,  and  for  the  most  part 
proposed  by  the  member  to  whom  the  sug- 
gestions are  entrusted;  but  our  present 
object,  and  the  limits  to  which  we  are  con- 
fined, enable  us  only  to  advert  to  the  fol- 
lowing 2 — 

"  Article  109. — ^This  clause,  if  allowed  to 
stand  as  it  is,  will  operate  most  injuriously. 
The  case  may  be  put  of  a  father  wishing  to 
make  a  settiement  of  furniture  on  the  mar- 
riage of  his  daup^hter,  or  of  a  trader  retiring 
from  business  disposing  of  his  stock  to  a  ju- 
nior partner  or  foreman,  who  cannot  immedi- 
ately pay,  and  desirous  of  retaining  a  lien  on 
the  property.  Such  transactions  would  be 
precluded  by  the  operation  of  this  clause. 
Would  not  every  useful  purpose  be  answered 
by  a  local  registry  ?  Transfers  of  shipping  are 
protected  in  this  way,  and  there  can  be  no  rea- 
son why  the  principle  should  not  be  be  extend- 
ed to  all  otner  descriptions  of  personal  pro- 
perty. 

"Article  115. — The  seisure  under  an  execu- 
tion ought  not  of  itself  to  be  an  act  of  bank- 
ruptcy ;  cases  may  easily  be  supposed  in  which 
such  a  law  would  operate  with  the  greatest  and 
most  unreasonable  severity.  It  would  surely 
suffice  if  the  proceeds  of  the  execution  were 
made  recoverable  as  provided  by  this  clause,  in 
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the  cfvent  of  adjudication  on  an  independent 
act  of  bankruptcy  on  a  petition  issued  within  a 
month  from  tte  levy. 

"Article  126. — K  person  summoned  ought  to 
be  allowed  to  depose  to  a  good  defence  by  affi- 
davit, instead  of  his  personal  appearance  being 
required.  An  admission  of  debt  may  be  made 
cmt  of  Court,  why  not  a  denial  ?  Is  it  not 
absurd  that  if  any  person  chooses  to  make  an 
affidavit  against  all  the  members  of  a  banking 
firm  at  Southampton,  for  some  imaginary 
daim,  they  must  all  attend  in  London  to  make 
a  deposition  or  be  deemed  to  have  committed 
an  act  of  bankruptcy. 

"The  provision  enabling  the  Court  to  require 
the  grounds  of  defence  to  be  stated,  is  highly 
objectionable,  but  it  is  undoubtedly  desirable 
that  there  should  be  an  affidavit  that  there  is  a 
good  defence  upon  the  merits.  Quere,  if  the 
solicitor  should  not  make  or  Join  in  the  affidavit 

"Article  169.— Greater  facilities  should  be 
afforded  in  obtaining  summonses  for  witnesses. 
Why  should  they  not  issue  a  blank,  authenti- 
cated by  the  signature  of  the  Commissioner, 
and  the  Seal  of  the  Court,  like  subpmnas,  to 
be  filled  up  with  the  name  of  the  parties  sum- 
moned at  the  discretion  and  peril  of  the  soli- 
ctor ?" 


DECISIONS  ON  THE   JOINT- STOCK 
COMPANIES'  WINDING-UP  ACT. 

The  observations  su^ested  in  this  pub- 
lication shortly  after  the  act  11  &  12  Vict. 
c.  45,  obtained  the  Royal  Assent,  as  to  the 
extent  of  its  operation,  the  importance  of 
its  enactments,  and  the  number  and  novelty 
of  the  questions  necessarily  arising  under  it, 
have  been  more  than  justified  by  what  has 
already  taken  place."  The  measure  has 
effected  a  greater  change  in  the  administra- 
tion of  justice  than  any  act  of  the  present 
parliament,  and  promises  to  open  a  field  of 
litigation,  the  boundaries  of  which  remain 
to  be  ascertained.  As  may  be  supposed,  the 
consideration  its  provisions  have  hitherto 
received  in  the  Courts  has  been  hasty  and 
partial.  The  points  discussed  have  been 
suggested  by  difficulties  presenting  them- 
selves, as  it  were,  at  the  threshold,  and 
afford  a  very  inadequate  notion  of  the  com- 
plexity and  importance  of  the  questions 
which  nmy  arise  when  the  machinery 
created  by  the  act  is  brought  into  full 
operation.  The  experiment  has  yet  been 
tried  on  a  comparatively  small  scale,  and 
the  experience  the  pro/ession  have  had  of 
its  working,  in  the  cases  where  it  has  been 
tried,  is  not  sufficient  to  enable  any  one 
to  predicate  confidently,  whether  it  will  or 
irill  not  realise  the  expectations  of  those  by 
whom  it  was  framed. 

•  Vide  Ltg.  Obs.,  v.  36,  p.  337. 


The  decisions  which  have  already  taken 
place  upon  the  provisions  of  the  act,  how- 
ever, have  been,  in  more  than  one  sense, 
important.  They  indicate  the  nature  and 
character  of  the  Questions  which  may  here- 
after arise  upon  tne  construction  of  the  act, 
and  afford  the  only  safe  guide  to  prac- 
titioners who  either  voluntarily  or  compul- 
sorily  proceed  under  its  provisions.  We 
make  no  apology,  therefore,  for  recalling 
the  attention  of  our  readers  to  the  cases 
which  have  recently  come  under  the  con- 
sideration of  the  Courts. 

The  case,  perhaps,  of  most  importance, 
as  yet  decided  under  the  act,  is  the  reversal 
of  the  decision  of  Vice-Chancellor  Knight 
Bruce  by  the  Lord  Chancellor,  in  the 
matter  of  The  London  and  Manchester 
Direct  Independent  Railway  Company^ 
exparte  Barbery  In  that  case  Mr. 
Barber,  a  large  shareholder,  presented  a 
petition  for  the  dissolution  and  winding-up 
of  the  company,  under  the  II  &  1 2  Vict.  e. 
45,  and  Vice-Uhancellor  Knight  Bruce  dis- 
missed the  petition  with  costs,  upon  the 
ground,  that  abortive  railway  projects, 
though  provisionally  registered  under  the 
7  &  8  Vict,  c,  1 10,  were  not  within  the 
terms  of  the  Winding-up  Act.  There  had 
previously  been  several  orders  made  by 
consent  to  wind-up  railway  projects,  but 
this  was  the  first  contested  case.  On  the 
part  of  the  petitioners,  it  was  contended 
that  the  company  was  a  commercial  and 
trading  company,  and  therefore  fell  within 
the  scope  of  the  provisions  of  the  "Winding- 
up  Act.  On  the  other  hand,  it  was  sub- 
mitted, that  the  company  was  not  neces- 
sarily a  trading  company,  and  that  to 
render  the  members  liable  under  the 
Winding-up  Act,  they  must  have  asso- 
ciated for  a  purpose  which  would  render 
them  traders  within  the  meaning  of  the 
Bankrupt  Laws.  Lord  Cottenham,  upon 
appeal,  came  to  the  conclusion/  that  the 
company  in  question  was  a  company  asso- 
ciated lot  commercial  and  trading  purposes 
and  for  purposes  of  profit,  within  the  Joint- 
Stock  Companies'  Beeistration  Act,  (7  &  8 
Vict.  c.  110,)  withm  the  first  Act  for 
Winding-up  the  Affairs  of  Joint-Stock 
Companies  unable  to  meet  their  Pecuniary 
Engagements,  (7  &  8  Vict.  c.  Ill,)  and 
also  within  the  operation  of  the  Winding- 
up  Act  of  last  Session.  He  therefore  di- 
rected the  order  of  the  Vice-Chancellor, 
dismissing  the  petition,  to  be  discharged. 
This  decision,  it  appears,  has  been  ap- 
pealed ftom  to  the  House  of  Lords,  and 

^  Reported  37  Leg.  Obs.  p.  493. 
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tbe  Lord  Chaooellor  was  asked  to  stay 
the  operation  of  his  order  until  the  de- 
cision of  the  Court  of  final  appeal  could 
be  obtained,  which  he  peremptorily  re- 
fused, obserring  that  he  might  as  weU  be 
asked  to  repeal  the  act  of  parliament.  As 
the  matter  now  stands,  therefore,  and  unless 
the  House  of  Lords  should  put  a  different 
construction  upon  the  act  from  the  Lord 
Chancellor,  it  must  be  assumed  that  abortive 
railway'  companies  are  within  the  provisions 
of  the  Winding-up  AcL 

The  case  upon  the  constructions  of  the 
Winding-up  Act  next  in  importance  to  that 
of  the  Manchester  Independent  Direct  Rail- 
way Company,  appears  to  us  to  be  that  of 
Exparte  Wyld,  in  re  the  Wheal  Lovell 
Mining  Comptmy.^  In  that  case  3^Ir.  Wyld, 
an  individual  shareholder  in  the  company, 
was  called  upon  by  the  suit  of  a  hostile  cre- 
ditor, to  pay  more  than  his  proportion  of 
the  liabilities  of  the  company,  and  presented 
a  petition  for  a  reference  to  the  Master  to 
take  the  accounts  with  a  view  to  a  dissolu- 
tion of  the  company.  yice-Chancellor 
Knight  Bruce  in  the  first  instance  made  the 
order ;  but  the  Lord  Chancellor,  upon  ap- 
peal, intimated  his  opinion,  that  the  act 
1 1  &  12  Vict,  was  not  inteaded  to  compre- 
hend minii^  companies  formed  on  iht 
"  cost  book  "  principle,  or  indeed  any  min- 
ing companies  which  were  in  existence  be- 
fore the  passing  of  the  act.  Supposing, 
however,  that  the  company  was  within  the 
meaning  of  the  act,  his  liordship  thought, 
there  was  an  unlimited  discretion  given  to  the 
Court,  in  applying  its  provisions,  and  in  the 
exercise  of  this  discretion  he  did  not  think 
a  case  had  been  made  out  for  relief.  The 
jpurpose  of  the  act  was  to  deal  not  with  sol- 
vent but  with  insolvent  companies.  Here 
it  appeared  there  was  a  quarrel  between  one 
individual  shareholder  and  the  company, 
but  there  was  nothing  coniained  in  the  pe- 
tition to  show  that  the  members  of  the 
company  were  insolvent  or  incapable  of 
working  the  mine  in  the  same  manner  they 
had  done  before  the  difference  with  the  pe- 
titioner  arose.  Upon  these  pounds,  there- 
fore, his  Lordship  was  of  opinion,  that  the 
petitioner  had  no  eatable  claim  to  the  in- 
terference nf  the  Court,  and  the  petition 
was  therefore  dismissed.  The  case  of£r- 
parte  Spaekman,  In  re  the  Agricultural 
Insurance  Company  (reported,  pp.  255  and 
5.1  i,  vol.  37 f)  appears  to  have  been  decided 
on  the  same  pnnciple  as  Exparte  Wyld. , 
Since  this  judgment  was  pronounced,  it  has 

*  See  Recent  Dedsiona,  37  Log,  Obs.  pp. 
213,  292. 


been  doubted,  whether  the  Lord  Chancellor 
meant  to  decide  that  a  mining  oompanj^ 
clearly  insolvent  and  established  before  the 
passing  of  the  act,  whether  conducted  on 
the  "cost  book*'  principle  or  otherwise, 
was  not  within  the  operation  of  the  act,  and 
we  have  reason  to  think  there  are  some 
cases,  now  depending  before  his  Lordship,  in 
which  this  question  is  raised. 

The  decision  ranking  next  to  the  judg- 
ment of  the  Chancellor  in  the  cases  already 
adverted  to,  is  the  rule  laid  down  by  the 
Court  of  Exchequer  in  the  case  of  Thomp- 
son V.  The  Universal  Salvage  ComjyanyA 
Here  it  appeared,  that  an  official  manager 
had  been  appointed  under  the  11  &  12 
Vict.  c.  45,  and  the  Court  refused  to  issue 
a  scire  facias  against  a  member  of  the  com- 
pany at  the  instance  of  a  judgment  creditor, 
inasmuch  as  it  did  not  appear  that  the  ap- 
plicant had  proved  his  debt  before  the 
Master  under  the  73rd  section,  and  had 
endeavoured  to  obtain  judgment  by  the 
means  there  pointed  out  The  Court  would 
not  presume  that  due  diligence  had  been 
used  until  the  means  pointed  out  by  the 
Winding-i^  Act  were  put  in  force  and 
proved  unavailing.  The  effect  of  this  de- 
cision seems  to  be,  that  a  creditor  of  a  com- 
pany, placed  under  the  provisions  of  the 
Winding-up  Act,  is  restricted  to  the  re- 
medies given  by  that  act,  and  his  remedy 
at  law  suspended  until  he  can  show  that 
those  remedies  are  exhausted. 

The  other  cases  decided  upon  the  act  are 
of  less  importance.  In  a  case  of  Exparte 
Giaholme,  in  re  the  North  of  England 
Banking  Company*^  when  it  appeared  that 
Thomas  Glaholme  was  placed  in  the  list  of 
shareholders  as  a  contributory  to  the  com- 
pany in  the  character  of  a  representative  of 
a  deceased  brother,  and  he  proved  before 
the  Master  that  he  was  not  the  representa- 
tive of  his  brother,  but  admitted  that  he 
received  the  dividends  that  accrued  since 
his  brother's  death,  on  shares  held  bv  his 
brother  in  the  bank,  and  the  Master  there- 
upon placed  Thomas  Glaholme  upon  the 
list  of  persons  primarily  liable ;  the  Lord 
Chancellor,  concurring  with  Vice-Chancdlor 
Kn^ht  Bruce,  sent  the  matter  back  to  the 
Master  to  be  reviewed,  observing  that  it 
was  contrary  to  the  eimress  provisions  of 
the  act,  when  Thomas  uhiholme  was  sum- 
moned to  appear*  ^nd  did  appear  in  one 


^  87  Leg.  Obs.  p.  360. 

•  Reported  37  i^eg.  Obs.  p.  293.  See  also 
Exparte  Armstroi^,  In  re  the  Iforth  of  Snghmd 
Banking  Compan^  37  Leg.  Obs.  p.  377»and 
Exparte  Ar^fus^  Xlih>  O.  p.  319. 
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character,  arbitnurily  to  dispense  with  a  new 
BOtioe,  and  charge  him  in  a  character  totally 
different  from  that  in  which  he  was  sum 
moned  to  appear.  The  decision  of  the 
Master  in  this  case  was  therefore  in  effect 
reversed. 

In  another  case  of  Exparte  Fenwick/  in 
the  matter  of  the  same  banking  company, 
it  appeared  that  Eichard  Fenwick  mi.de  a 
pnrchase  of  1 9<5  shares  of  the  company  as 
investments  for  his  children,  and  John 
Feawick  consented  to  act  as  trustee  lor  the 
children  during  their  minority,  being  in- 
demnified by  Richard  Fenwick  against  all 
calls,  &c.  JTohn  Fenwick's  name  was  alone 
registered  in  the  books  of  the  company  as  a 
shareholder,  and  under  these  circumstances 
Vice-Chancellor  Knight  Bruce  concurred 
with  the  Master,  that  the  name  of  Richard 
Fenwick  ought  not  to  be  inserted  in  the  list 
of  contributories  to  the  company.  On  the 
other  hand,  where  a  father  purchased 
shares  in  a  company  for  his  son«  misrepre- 
Bentiiig  Che  son  to  be  of  age,  and  after- 
wards executed  an  indemnity  deed  on  be- 
half of  his  son,  it  was  held  by  the  Lord 
Chancellor  that  the  father  was  liable  as  a 
contributory  .8 

Whatever  has  occurred  in  the  office  of  the 
Masters,  very  few  paints  of  practice  have 
yet  been  brought  under  the  notice  of  the 
Courts,  as  arising  upan  the  operation  of  the 
act ;  but  it  is  not  to  be  supposed  that  ques- 
tions of  so  much  novelty,  may  not  produce 
many  practical  difficulties  requiring  the  in- 
terference of  the  Courts. 


CHARITABLE  TRUSTS  BILL. 

The  Solicitor-General's  Bill  for  Facilitat- 
ing and  better  Securing  the  due  Adminis- 
tfation  of  Charitable  Triists,  has  just  been 

Erinted.  It  is  a  very  different  measure 
rom  former  ones,  which  sought  to  place 
the  eontiol  and  manaeemeiit  of  charities 
in  the  hands  of  a  Board  of  Commissioners 
with  their  assistants,  secretaries,  &c. 

Charities  above  20L,  and  not  exceeding 
100/.,  are  to  be  placed  in  a  summary  form 
under  the  jurisdiction  of  a  Master  in 
Chancery^  and  under  SOL  to  be  referred  to 
fbe  Judges  of  the  County  Courts.  We  can 
only  at  present  give  the  substance  of  the 
bill,  whidi  is  as  follows  : 

A  petttkm  may  be  japaonted  to  the  Lord 


^  -Reported  «.  Sll,  aafe.  vol.  37. 
9  JSipate  JSenefey,  Inrt  the  Nvrth  (^Baf- 
Ctmipmtg,  vttL  a7>  p.  963. 


Chancellor  or  Master  <^  the  RoUs,  where  the 
income  of  a  charity  exceeds  30/.  and  does  not 
exceed  100/. ;  and  the  Master  is  to  proceed  on 
petition ;  and  his  orders  to  be  vahd  without 
coniimiation,  and  to  be  enforced  like  orders  of 
Court. 

The  Master  may  make  special  reports  or  or- 
ders, subject  to  confirmation  ;  and  may  order 
advertisements,  &c. ;  states  of  facts  may  be  dis- 
pensed with,  and  the  Master  may  regulate  the 
proceedings  ;  and  he  is  to  have  usual  powers 
vested  in  him  according  to  the  practice  in 
other  cases. 

The  Judges  of  County  Courts  are  to  have 
jurisdiction  in  eases  of  charities,  the  incomes  of 
which  do  not  exceed  30/. ;  but  the  Judge  is  not 
to  settle  the  charity  scheme  without  previous 
notice  by  advertisement,  and  may  direct  no- 
tices in  other  cases. 

But  the  Judge  is  not  to  proceed  on  applica- 
tion after  notice  ^iven  in  certain  cases  to  have 
the  matter  determined  by  a  Master  in  Chancery, 
and  the  order  of  theJudffe  maybe  appealed  from 
on  notice  within  seven  days,  or  by  leave  within 
a  month,  and  the  petition  of  appeal  to  be  pre- 
sented in  three  months.  Power  to  the  Court 
of  Chancery  in  cases,  not  within  the  local 
jurisdiction  to  order  what  Judge  shall  have  ju- 
risdiction ;  and  in  cases  of  charities,  the  m- 
comes  of  which  do  not  exceed  30/.,  and  not 
subject  to  the  jurisdictbn  of  a  Judge  of  a 
County  Court,  a  petition  may  be  presented  to 
Lord  Chancellor,  &c. 

The  Court  of  Chancery  may  refer  to  a  Judge 
of  the  County  Court  any  matters  which  may  be 
referred  to  a  Master ;  but  the  Judge  is  not  to  try 
titles,  &c.,  but  may  direct  suits,  &c.,  for  that 
purpose.  In  cases  of  charities  for  religious 
purposes,  the  trustees  to  be  of  the  same  religion. 
Land  holden  upon  trust  for  a  charity  iuoject 
to  the  jurisdiction  of  the  Court  of  Chancery  and 
of  a  Judge  may  be  vested  in  the  treasurer  of 
the  CouDty  Court,  but  the  treasurer  to  be  a 
bare  trustee ;  and  a  memoranda  of  the  vesting 
order  may  be  endorsed  on  the  title-deeds  ;  and 
the  Judf(e  may  order  trustees,  &c.,  holding 
stock,  &c.,  belonging  to  a  charity  subject  to 
his  juriadiction  to  transfer  the  same  to  the  trea- 
surer. 

The  Jud^e  may  also  upon  application  of 
persons  holding  charity  monies,  order  the  pay- 
ment thereof  to  the  treasurer. 

The  Judge  may  direct  the  investment  of  cha- 
ritymonies. 

The  costs  of  proceedings  are  to  be  under  ihe 
discretion  of  the  Master  or  Judge. 

The  Lord  Chancellor  may  make  orders  for 
regulating  proeeedings  of  Courts  under  this 
act. 

But  the  act  is  not  to  extend  to  religious  or 
charitable  institutions  supported  by  voluntary 
contributions. 

The  legal  estate  of  hereditaments  now  vest- 
ed in  municipal  corporations  on  charitable 
trusts,  but  not  considered  to  be  vested  in  trus- 
tees, under  5  &  6  Wm.  4,  c.  76,  without  any 
coaveyaace. 
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DEFECTIVE  POWERS  OF  LEASING 
BILL. 


The  Solicitor-General,  on  the  2nd  instant, 
introduced  a  Bill  for  the  purpose  of  Granting 
Belief  against  Defects  in  Leases  made  under 
Powers  of  Leasing,  in  certain  Cases.  The 
statement  in  the  preamble  explains  the  object 
in  view : — 

Through  mistake  or  inadvertence  on  the 
part  of  persons  exercising  or  intending  to 
exercise  powers  of  leasing,  and  ignorance  on 
the  part  of  lessees  of  the  titles  of  persons  from 
whom  leases  under  such  powers  are  accepted, 
leases  granted  by  persons  having  valid  powers 
of  leasing  are  frequently  invalid  as  against  the 
successors  in  estate  of  such  persons  by  reason 
of  some  deviation  from  the  terms  of  such  powers, 
or  the  non-observance  or  omission  of  some  con- 
dition or  restriction  under  which  only  such 
powers  could  lawfiilly  be  exercised ;  and  leases 
granted  in  the  intended  exercise  of  such  powers 
are  sometime  invalid  as  against  the  successors 
in  estate  of  the  persons  granting  the  same  by 
reason  that  at  tne  time  of  granting  the  same 
the  person  granting  the  lease  could  not  law- 
fully exercise  such  {>ower,  although  at  a  subse- 
quent time,  and  during  the  continuance  of  his 
estate  in  the  lands,  tenements,  or  heredita- 
ments to  which  such  power  of  leasing  was  an- 
nexed or  incident,  he  might  have  granted  such 
lease  in  the  lawful  exercise  of  such  power. 

It  is  therefore  proposed  to  enact,  "That 
where  in  the  exercise  or  intended  exercise  of 
any  such  power  of  leasing,  whether  derived 
under  an  act  of  parliament  or  under  any  in- 
strument lawfully  creating  such  power,  a  lease 
has  been  or  shall  hereafter  be  granted,  which 
lease  is  invalid,  either  as  against  the  person 
granting  the  same,  or  as  against  the  person 
entitled  to  the  reversion  expectant  on  the  de- 
termination of  such  lease,  or  other  the  person 
who,  but  for  the  granting  thereof,  woula  have 
been  entitled  to  the  possession  of  the  lands, 
tenements,  or  hereditaments  comprised  in  such 
lease,  by  reason  of  some  deviation  from  the 
terms  ot  such  power  or  the  non-observance  or 
omission  of  some  condition  or  restriction  under 
which  only  such  power  could  lawfully  be  exer. 
cised  or  otherwise,  every  such  lease,  in  case  the 
same  shall  have  been  entered  into  bond  fide, 
and  signed  by  the  several  parties  thereto,  and 
in  case  the  lessee  named  therein,  his  executors, 
administrators,  or  assigns,  shall  have  entered 
thereunder,  and  paid  rent  in  respect  thereof, 
shall  be  considered  in  equity  as  a  contract  for 
such  a  lease  as  was  purported  and  intended  to 
be  granted  in  the  exercise  of  such  power,  so 
far  as  the  same  might  have  been  lawfully 
granted  under  such  power;  and  all  the  persons 
who  would  have  been  bound  by  such  lease  if 
lawfully  granted  shall  be  bound  by  such  con- 
tnct  in  the  same  manner  in  all  respects  as  if 
the  same  had  been  a  contract  duly  entered  into 
ror  f<ranting  the  lease  so  intended  to  be 
made,  and  the  act  of  parliament  or  instrument 
creating  such  power  had  authorised  the  making 
of  luch  contact:    Provided  that   no  lessee 


under  any  such  lease  as  aforesaid,  his  heirs, 
executors,  administrators,  or  assigns,  shall  be 
entitled  by  virtue  of  any  such  equitable  con- 
tract as  aforesaid  to  obtain  any  variation  of  his 
lease,  where  the  persons  who  would  have  been 
bound  by  such  contract  are  willing  to  confirm 
such  lease  without  variation. 

The  acceptance  of  rent  to  be  deemed  a 
confirmation ;  and  leases  invalid  at  the  grant- 
ing thereof  may  become  valid  if  the  grantor 
continue  in  the  ownership  until  the  time  when 
he  might  lawfully  grant  such  a  lease. 

But  saving  the  rights  of  the  lessees  under 
covenants  for  title  and  for  quiet  enjoyment, 
and  the  lessor's  right  of  re-entry  for  breach  of 
covenant,  &c.  And  suits  pending  not  to  be 
prejudiced. 


MR.  AGLIGNBY'S  COPYHOLD  BILL. 

To  the  Editor  of  the  Legal  Observer. 

Sir, — I  am  glad  that  R.  R.  approves  of  the 
Copyhold  Bill  now  before  Parliament.  The 
title  of  it  ought  certainly  to  be  altered,  for  it 
does  not  give  ^e  tenant  any  further  power  to 
compel  an  enfranchisement  than  he  has  now  : 
it  should  be  intituled  "  A  Bill  to  efifect  the 
Compulsory  Commutation  of  certain  Manorial 
Rights  in  Jjunds  of  Copyhold  and  Customary 
Tenure,  and  for  further  Facilitating  the  En- 
franchisement of  such  Lands."  All  copyhold 
lands,  the  manorial  rights  in  which  shall  be 
commuted  for  a  fixed  sum  by  virtue  of  this 
bill,  will,  I  think,  be  better  than  freehold,  inas- 
much as  the  title  to  them  will  be  more  simple 
and  safe,  and  the  expense  of  their  transfer,  in 
most  instances,  much  less ;  but  I  think  no 
document  relating  to  any  copyhold  land  should 
have  any  effect,  unless  entered  on  the  Rolls; 
and  I  do  not  see  why  the  lord,  as  well  as  the 
tenant,  should  not  have  the  power  to  compel  a 
commutation  under  the  bill  on  his  paying  the 
expenses  of  the  proceedings. 

A.  N. 


METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 


ANNUAL  REPORT  OF  THE    COMMITTEE  OF 
MANAGEMENT. 

The  Report  of  the  Committee  of  Ma- 
nagement made  to  the  General  Meeting  of 
the  Members  on  the  18th  April,  is  an  im- 
portant document  in  the  history  of  this 
Association.  It  details  the  various  steps 
taken  during  the  past  year  for  carrving  the 
objects  of  the  Association  into  effect.  It 
states  the  grounds  on  which  the  Association 
was  formed,  and  sets  forth  the  exertions 
which  have  been  made  in  various  parts  of 
the  country  for  extending  its  ntiuty.  It 
treats  very  fully  of  the  several  Bills  before 
Parliament  afiecting  the  Prufessioa  and  the 
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Adxninistratioii  of  Justice^  and  describes  the 
several  measures  which  the  Committee  have 
deemed  it  expedient  to  prepare  for  the 
Amendment  of  the  Law.  It  also  states  the 
future  plans  of  the  Committee  for  e£fectiDg 
the  purposes  of  the  Association,  increasing 
the  number  of  its  members,  and  promoting 
the  interests  of  their  branch  of  the  pro- 
fession. 

We  have  always  thoueht  that  the  Asso- 
ciation, if  it  realizes  the  objects  of  its 
founders,  is  calculated  to  render  great  ser- 
vice— 1st,  by  affording  the  means  of  uniting 
the  town  and  country  practitioners  at  a 
nioderate  expense  into  one  body;  and  2ndlv, 
by  combining  vari'ous  operations  both  in 
regard  to  the  Parliament  and  the  Press, 
in  a  more  unfettered  and  extensive  manner 
than  could  probably  be  exercised  by  any 
other  society.  The  union  of  the  great  body 
of  attom^s  and  solicitors  throughout  the 
kingdom  is  evidently  the  first  great  step  to 
be  attained.  If  the  majority  of  them  were 
enrolled  as  members  in  some  «f  the  vari- 
ous Law  Societies  in  town  and  country, 
there  is  scarcely  any  right  and  just  object 
which  might  not  be  speedily  effected.  By 
their  own  personal  influence,  aided  by  the 
press,  the  grievances  under  which  the  pro- 
fession labours,  would  soon  be  redressed. 

One  good  effect  of  great  importance,  has 
already  resulted  from  the  association  of  the 
town  and  country  solicitors.  It  has  convinced 
our  brethren  in  the  country  that  there  is 
no  exclusive  and  selfish  feeling  entertained 
by  the  London  solicitors,  but  that  thev  are 
vnfling  to  co-operate  for  the  general  ad- 
vantage of  the  whole  profession. 

We  are  able  only  in  the  present  number 
to  give  part  of  the  Report. 

Progress  of  the  Assoeiatum. 

At  the  date  of  the  preceding  Annual  Re- 
port,  although  the  Association  had  then  existed 
for  more  than  twelve  months,  it  was  still  in  an 
imperfect  state.  It  was  without  permanent 
offices,  and  entirely  dependent  on  the  volun- 
tary exertions  of  its  Members,  and  the  fi^tui* 
tons  services  of  its  honorary  secretary,  for  the 
transaction  of  even  its  ordinary  and  routine 
business.  During  the  year  that  has  since 
elapsed,  the  Association  has  been  completely 
organized,  and  it  is  now  in  active  and  re^lar 
operation ;  and  the  Committee  proceed  to  lay 
before  the  Members  a  sketch  of  their  proceed-* 
inga  since  the  last  Crenend  Meeting,  together 
with  their  views  of  the  present  position  and 
prospects  of  the  Association,  in  its  character  of 
a  public  organ  of  their  branch  of  the  Legal 
Profession. 

The  first  duty  of  the  Committee  was  to  carry 
out  the  instructions  contained  in  the  Resolu- 


tions of  the  General  Meeting,  for  the  appoint- 
ment of  a  permanent  secretary  to  the  Associa- 
tion :  and  they  accordingly  advertised  for  a 
secretary,  in  the  "  Times/'  "Legal  Observer;' 
"  Jurist;*  and  "  Law  Times;'  Fifty-four  gen- 
tlemen sent  in  testimonials,  and  applied  for  the 
appointment.  Of  these,  twenty-one  were  seen 
by  a  Sub-Committee,  who  selected  four,  and 
referred  them,  as  eUgible,  to  the  General  Com- 
mittee ;  by  whom,  on  the  19th  May,  Mr.  Wm. 
Shaen,  M.A.,  Fellow  of  University  College, 
London,  and  an  admitted  solicitor,  was  unam- 
monsly  appointed. 

The  Committee  then  engaged  offices,  at  «o. 
10,  Lincoln's  Inn  Fields,  where  the  busmess  of 
the  Association  has  been  since  carried  on. 

The  Committee,  in  accordance  also  with  the 
instructions  for  that  purpose  of  the  General 
Meeting,  resolved  to  present  to  Mr.  R.  Maug- 
ham,their  late  honorary  secretary, a  picceof  plate 
of  the  value  of  fifty  guineas,  and  one  hundred 
guineas  in  money;  and,  in  order  to  mark  still 
further  their  sense  of  the  obligation  which  the 
Association  is  under  to  that  gentleman,  both  for 
his  exertions  in  its  establishment,  and  for  the 
uniformly  obliging  manner  in  which  those  exer- 
tions were  bestowed,  the  Committee  resolved 
that  this  testimonial  should  be  presented  at  the 
present  General  Meeting  of  the  Association. 
Its  presentation,  accordingly,  will  form  a  por- 
tion  of  the  business  of  this  day. 

In  the  course  of  their  operations  dunng  the 
past  year,  the  Committee  have  felt  the  necessity 
of  being  provided  with  a  more  thoroughly, 
defined  statement  of  the  objects  of  the  Associa- 
tion (together  with  a  code  of  rules  for  carrying 
it  on),  than  is  indicated  in  the  resolutions  of 
the  former  General  Meetings.  Guided  by  the 
experience  they  have  now  had,  they  have  pre- 
pared a  set  of  rules,  which  they  have  endea- 
voured to  make  as  simple  and  comprehensive 
as  possible,  and  which  they  have  appended  to 
this  Report,  for  adoption  or  modification  by  the 
Members. 

With  the  view  of  extending?  a  knowledge  of 
the  Association,  and  awakening  an  increased 
interest  in  its  support,  the  Committee,  in  the 
course  of  last  summer,  issued  a  short  prospec- 
tus, or  sUtement  of  its  nature,  objects,  and 
mode  of  operation,  containing  an  appeal  to  at- 
torneys and  solicitors,  to  come  forward  and 
make  tiie  Association  a  real  index  of  their 
numbers  and  respectability.  This  prospectus 
has  been  extensively  circulated  both  in  town 
and  in  the  country ;  but  the  Committee  have 
seen  with  more  regret  than  surprise,  that  con- 
siderable hesitation  is  felt  by  many  of  their 
professional  brethren,  in  taking  advantage  of 
this  opportunity  of  uniting  together  for  the 
purpose  of  maintaining  that  high  standing  and 
powerful  influence,  to  which,  from  their  num- 
ber and  general  character,  as  well  as  from  the 
extensive,  important,  and  responsible  nature  of 
the  fanctions  discharged  by  them  in  the  com- 
munity, they  are  undoubtedly  entitled.  The  Com- 
mittee attribute  this  apathy,  principally,  to  two 
causes  -.—first,  the  isolated  position,  and  course 
of  business,  of  a  large  portion  of  the  prorinces. 
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together  with  the  fact  that  the  very  nature  of 
their  daily  avocations  necessarily  has  the  effect 
of  frequently  placing  every  member  of  the  pro- 
fession in  an  antagonistic  position  with  those  of 
his  fellow-members,  with  whom  he  is  brought 
into  contact ;  and,  secondly,  the  comparatively 
little  benefit  that  has  resulted  from  the  local 
and  partial  efforts  at  union  hitherto  attempted. 
If  there  could  be  any  danger  of  the  profession 
becoming  a  powerful  and  compact  caste,  over- 
ridinigr  and  oppressing  the  rest  of  the  commu- 
nity, the  first  peculiarity  in  the  nature  of  their 
business  might  be  regarded  as  a  benefit  to  so- 
ciety in  general,  and,  as  such,  quietly  acqui- 
esced in,  however  endent  might  be  its  unfa- 
vourahle  effect  upon  the  attorneys  and  solici- 
tors themselves ;  but  it  must  be  evident  to  all 
who  pay  attention  to  the  gradual  modifications 
which  are  ever  taking  place  in  our  social  sys- 
tem, that  such  a  contingency  is  absolutely  im- 
possible, and  that  every  great  public  power  will 
m  future  be  controlled  and  regulated,  for  the 
general  benefit,  by  an  ever-present  public 
opinion,  which  is  powerful  in  proportion  to  its 
enlightenment  and  justice,  and  which  may  be, 
at  any  time,  should  it  become  necessary,  en- 
forced by  the  authority  of  Parliament ;  an  au- 
thority which,  in  fact,  has  been,  and  still  conti- 
nues to  be,  exercised  in  the  regulation  of  the 
legal  profession,  to  a  degree  which  has  never 
taken  place  with  regard  to  any  other  lawful  and 
honourable  calling. 

Necessity  for  the  Association, 
The  more  frequently  men  are  brought  to  act 
together  and  in  the  view  of  the  public,  the 
higher  will  be  the  tone  and  standard  of  their 
daily  business-conduct ;  and  it  is  especially  true 
with  regard  to  the  legal  profession,  that  what- 
ever danger  may  exist  of  its  members  obtaining 
undue  power,  or  of  their  abusing  it  when  ob- 
tained, lies  in  the  tendency,  which  characterises 
their  business,  to  secret  and  isolated  action, 
irresponsible  to  the  general  high  professional 
feeling,  and  known  only  to  individual  clients, 
who  must  always  be  comparatively  incompe- 
tent supervisors,  because,  on  the  one  hand, 
they  are  not  in  the  profession,  and  on  the  other, 
they  are  interested  parties.  To  modify  this 
tendency,  so  far  as  it  can  be  usefully  modified, 
IB  one  great  object  of  this  Association.  So  far 
as  it  can  be  usefuUy  modified,  for,  of  course^  a 
large  proportion  ot  the  business  entrusted  to 
Attorneys  must  always  be  strictly  confidential ; 
and  wherever  confidence  is  reposed,  confidence 
maif  be  abused ;  a  consideration  which  further 
shows  the  deep  interest  which  the  public  should 
feel  in  everything  that  tends  to  raise  the  cha- 
racter and  standing  of  that  class  from  whom 
they  must  select,  in  numerous  cases  of  vital 
importance,  their  confidential  agents. 

Upon  every  ground,  therefore,  of  public  uti- 
lity, as  well  as  of  professional  advantage,  to 
enable  Attomeyeand  SoFicitors  to  vindicate  didr 
claims  to  a  high  and  honourable  standing  in 
tiie  community,  and  to  defend  themselves  from 
dangers,  both  from  within  and  without  their 
own  body,  the  Committee  deem  it  essen^l 


that  the  profession  should,  by  uniting,  obtun  a 
common  as  well  as  an  individual  opinion  and 
voice.  Ought  they  then  to  be  discouraged  at 
the  comparatively  little  success  which  has  at- 
tended previous  efforts?  The  Commitfcee 
think  not,  and  for  the  following  reasons : — ^No 
effort  has  been  previously  m^de  which  was 
really  calculated  to  meet  the  wants  of  the  pro- 
fession. The  various  Provincial  Societies  have 
effected,  and  are  effecting,  much  good;  but 
without  some  central  union  they  are  only  cal- 
culated to  produce  a  partial  effect.  United  in 
operation,  as  they  are  becoming  at  present, 
with  the  M^Btropolitan  Oflice,  they  gain  an  in- 
creased power  to  effect  their  local  objects,  wiule, 
at  the  same  time,  they  become  valuable  auxili- 
aries in  promoting  any  action  of  tlie  whole  pro- 
fession. With  a  view  to  the  interests  of  the 
profession  throughout  the  kingdom,  there  is 
the  same  reason  for  the  various  Provincial  So- 
cieties uniting  together,  in  order  to  possess  an 
organization  giving  tbem  the  means  of  a  united 
action,  as  thwe  is  for  the  individual  Solicitors 
of  any  locidity  doing  so  for  the  same  purpose. 
The  Incorporated  Society,  which,  uiUil  the  es- 
tablishment of  the  Metropolitan  and  Provin- 
cial Association,  was  the  only  body  drawing  its 
Members  from  the  whole  profession,  has  also 
effected  much  good,  and  forms  a  valuable 
means  of  preserving  and  enforcing  those  privi- 
leges winch  yet  remain  in  their  possession,  as 
well  as  of  exercising  a  wise  supervieion  over 
the  scattered  Meniiiers  of  the  profession,  and 
over  the  candtdatee  for  adnussion  into  its 
ranks ;  but  it  is  not  by  its^  and,  from  its 
constitution,  probably,  can  never  be,  suflfcient  to 
meet  the  wants  of  the  profession ;  and  some 
of  its  most  valuable  characteristics  are  pre- 
cisely those  which  prove  the  necessity  which 
exists  for  another  Association,  aealously  co- 
operating with  the  Incorporated  Society  whcre- 
ever  that  is  poesible ;  but,  at  the  same  time, 
more  unfettered  in  its  action,  and  more  capa- 
ble of  modification  to  meet  the  views  of  its 
Members.  A  chartered  and  privileged  body 
can  never  be  the  means  of  agitating  the  yarloue 
questions  which  it  is  important  for  Solicitors  to 
see  raised  at  the  present  time ;  besides  which, 
the  Incorporated  Society  must  always  be  too 
expensive  and  too  predominantly  metropolitan 
in  its  character  and  government  fairly  and 
satisfactorily  to  represent  a  body  so  scattered 
as  the  Attorneys  and  Solicitors  of  England  and 
Wales. 

Again,  at  no  fonner  period  has  the  necessity 
for  union  been  so  manifest.  The  whole  course 
of  recent  legislation — the  steps  which  hare 
been  succesuully  made  by  the  Bar  to  gain  an 
exclusive  monopoly  of  the  Inna  of  Court,  liv- 
ing them  a  power,  in  many  points,  uncontrolled 
even  by  the  Legislature  of  the  country  ~^e 
tone  and  mode  of  operation  of  the  whole  of 
society,  pointing  everywhere  to  the  ever-in- 
creasing action  of  companies  and  associations 
for  obtaining  any  ralnable  end — all  prockuxn 
that  henceforth  those  who  have  a  common 
interest  must  follow  the  example  thus  set,  and 
make  common  canae  with  each  othec,  or  m^wut 
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to  Bee  theiaaelTes  neglected  or  oppressed.  In 
the  case  of  Solidtors,  their  peculiar  functions 
necessarily  bring  them  into  rnimediate  contact 
with  the  most  active  powers  of  the  kingdom — 
&e  Legislatore  and  the  Bar.  It  is  not  neglect, 
vhich  might  be  comparatively  a  blessing,  it  is 
oppression  they  have  to  fear,  and  against  this 
it  is  incumbent  upon  them  to  unite  in  self- 
defence.  Heavily  taxed  beyond  the  other 
classes  of  their  fellow-subjects — ^prevented  by 
act  of  parliament  from  placing  their  own  esti- 
mate upon  their  time  and  labour — excluded 
continually  more  and  more  strictly  from  posts 
of  honourable  distinction  in  their  own  profes- 
sion — with  an  almost  impassable  barrier  be- 
tween themselves  and  the  higher  branch  of  the 
law^-always  peculiarly  liable  to  be  misjudged 
by  the  public,  who  are  unable  to  exercise  an 
enlightened  judgment  on  the  value  of  the  ad- 
vice and  aid  for  which  they  are  compelled  to 
pay,  or  how  far  its  price  depends  upon  the  will 
of  the  Solicitor,  and  how  far  upon  the  system, 
which  he  is  only  the  means  of  administering — 
Attorneys  and  Solicitors  will  never  occupy  that 
position,  or  enjoy  that  estimation,  to  which 
they  are  entitled,  until  they  cordially  unite  in 
onfer  to  vindicate  and  maintain  it. 

Proposed  Provincial  Operations, 

To  extend  these  views,  as  well  as  to  ascer- 
tain how  far  they  are  shared  by  the  members 
of  the  profession  in  those  parts  of  the  country 
from  which  the  Association  has,  up  to  the 
present  time,  derived  the  smallest  amount  of 
support,  the  Committee  instructed  their  Secfie- 
taiy  to  arrange  to  vis^t— ^^d,  if  possible,  in 
company  with  Mr.  J.  Sudlow,  of  Manchester, 
the  Honorary  Secretary  to  the  C<Hnmittee  for 
the  Northern  Circuit — several  of  the  princ^xd 
towns  in  the  southern  and  western  counties. 

Owing  to  various  circumstances,  the  neces- 
sary arrangements  were  not  completed  until 
the  beginning  of  the  present  year,  when,  how- 
ever, those  gentlemen  were  prepared  to  visit 
the  towns  of  Birmingham,  Worcester,  Chelten- 
ham, Gloucester^  Bristol,  Bath,  Taunton,  Exe- 
ter, Devonport,  Plymouth,  Salisbury,  and 
Southampton ;  and  letters  promising  co-opera- 
tion had  been  received  from  members  of  the  As- 
sociation residing  in  Worcester,  Cheltenham, 
Bristol,  Taunton,  Plymouth,  Salisbury,  and 
Southampton.  The  present  Session  of  Parlia- 
ment, however,  opened  so  actively  in  matters  of 
Law  Reform,  audit  was  also  necessarv  to  give  so 
much  attention  upon  the  spot  to  the  bills  which 
were  being  prepared  by  the  Association,  that 
it  was  then  found  impossible  for  the  secretary 
to  leave  town ;  but  it  is  still  the  wish  of  tihe 
Committee  that  the  proposed  tour  should  take 
place,  as  soon  as  the  state  of  business  may 
permit  it;  and  they  feel  justified,  from  the 
success  which  has  attended  a  similar  step  in  the 
North  of  England,  which  will  be  noticed  pre- 
sently, in  entertaining  a  confident  expectation, 
&at  it  will  be  the  means  of  greatly  increasing 
the  strength,  and  the  consequent  utility,  of  the 
Association. 

In  (he  Report  of  last  year^fhe  Committse 


meolioBed  that  those  of  their  number  nlko 
were  resident  in  the  counties  situate  in  the 
Northern  Circuit  had  been  formed  into  a  Com- 
mittee, for  ^e.  purpose  of  carrying  out  such  of 
the  objects  of  the  Association  as  could  be  ef- 
fected locally.  To  that  district  have  been  this 
year  added  the  counties  of  Chester  andDerbv; 
and  an  arrangement  has  been  entered  into  by 
which  one-fourth  of  the  annual  subscriptions 
derived  from  members  residing  within  the  dis- 
trict is  allowed  to  this  local  Committee  for  the 
purpose  of  defraying  their  expenses. 

In  exercise  of  the  power  given  to  them  for 
that  purpose,  the  Comooittee  for  the  Northern 
Circuit  have  this  year  added  to  their  number 
Mr.  Cobbett,  Mr.  Thoricy,  Mr.  Gibson,  and 
Mr.  F.  Robinson,  of  Manchester;  Mr.  Buhner, 
Mr.  Hamilton  Richardson,  and  Mr.  Sangster, 
of  Leeds ;  and  Mr.  Webster,  of  Sheffield. 

The  principal  object  of  the  Committee  dui^ 
ing  the  past  year  has  been  to  call  the  attention 
o[  their  professional  brethren  in  the  Circuit  to 
the  importance  of  the  Association. 

For  this  purpose,  after  sending  the  last 
Annual  Report  to  evesry  member  of  the  Asso- 
ciation within  their  district,  the  Honorary  Se- 
cretary entered  into  communication  with  many 
solicitors  in  different  towns  within  the  district, 
and  urged  mpon  them  the  expediency  of  calling 
meetings  of  the  profession  in  their  netghhov- 
hood,  in  order  that  the  objects  of  the  A«soeia- 
tion  might  be  fully  discussed,  and  its  impoit- 
anoe  more  generally  known.  He  also  forwarded 
copies  of  one  <rf  taae  addresses  issued  by  the 
Aesodntion  to  a  large  number  of  Sohdtors,  re- 
sident in  small  towns  widiin  the  dtitrict,  uik- 
ii^  them  to  become  members.  These  steps, 
however,  did  not  produce  such  an  aceeasion  of 
numbers  as  the  Committee  had  hoped  and  ex- 
pected would  have  resulted  from  them ;  and  it 
was  therefore  determined*  in  the  month  of  Oct. 
last,  that  the  Hcmorary  Seevetary  should,  by 
persona]  oommnnication,  make  ftrrangaments 
tor  meetings  in  the  piineipal  towns  in  the  dis- 
trict, with  the  excep^n  of  those  in  Yorkshire, 
of  which  the  members  of  the  Committee  re- 
sident in  Leeds  kindly  undertook  the  manage- 
ment. 

In  consequence  of  the  hesitation  which  was 
generally  evmced  by  the  members  in  taking  upon 
themselves  the  responsibility  of  ealling  their 
profcBsional  brethren  together,  the  Honorary 
Secretary  found  itneoeasary  to  visit  the  various 
towns  himself,  lor  the  purpose  of  making  even 
the  preliminary  arrangcnients.  He  accord- 
ingly visited  the  towns  of  Lancaster,  Carlisle, 
Newcastk.  Sunderland,  Stockton,  North 
Shields,  Durham,  and  Darlington,  and  meet- 
ings were  held  in  the  first  five  of  those  towns, 
at  which  he  was  supported  by  Mr.  Street,  of 
Manchester.  In  every  instance  they  were  met 
by  sonse  of  the  leading  local  Solicitors,  and  re- 
solutions were  passed,  approving  the  objects  of 
the  Associa^n^  and  appointing  Committees  to 
canvass  for  nemhera.  The  Committee  feel 
satisfied  that  cozudderable  good  has  already  re- 
sulted from  this  stq),  andthat  still  more  maj 
be  antinpntftd      The  Yorkshire  Members  of 
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the  Committee  have  commenced  a  similar 
coarse  of  proceedings,  which  also  appears  likelv 
to  be  attended  with  mnch  advantage.  A 
meeting  has  been  held  at  Wakefield,  at  which  a 
deoutation  from  Leeds  attended ;  and,  after  a 
fuU  discussion  of  the  nature  and  objects  of  the 
Association,  a  resolution  to  support  it  was 
passed  unanimously.  Meetings  tor  the  same 
puroose  will  shortly  be  held  at  Sheffield,  Brad- 
ford, Halifax,  Huddersfield,  and  other  towns  in 
the  West  Ridinff. 

Considering  the  proverbial  apathy  which  has 
for  years  existed  in  the  profession  on  matters 
affecting  them  as  a  body,  the  Committee  thinki 
that  the  result  of  these  proceedings  justifies  a 
confident  hope  for  the  extension  of  the  Asso- 
ciation when  the  profession  feel,  as  at  present 
it  appears  beginning  to  feel,  a  more  adequate 
sense  of  the  beneficial  result  which  must 
eventually  spring  from  a  system  of  combined 
operation. 

To  enable  their  provincial  members  to  take 
as  much  part  as  possible  in  the  regular  opera- 
tions of  the  Society,  the  Committee  have 
tamed  their  attention  to  the  subject  of  the  ex- 
penses incurred  by  gentlemen  who  come  to 
town  to  attend  their  meetings ;  and  after  giving 
the  subject  their  best  consideration,  thev  are  of 
opinion  that,  though,  on  the  one  hana,  were 
the  general  funds  to  bear  the  expenses  of  each 
provincial  Committee-man  in  travelling  to 
town  to  attend  their  meetings,  a  single  journey 
would,  in  many  cases,  more  than  exhaust  the 
whole  of  the  funds  derived  from  the  district  re- 
presented ;  yet  that,  on  the  other  hand,  it  is 
very  desirable  to  form  as  many  local  commit- 
tees as  possible  upon  the  same  arrangement  as 
that  which  they  have  made  with  the  Northern 
Circuit  Committee :  this  would  enable  each 
district  to  be  represented  at  the  meetings  of 
the  Central  Committee,  at  all  events  upon  oc- 
casions when  any  subjects  of  importance  were 
expected  to*  be  aiscussed;  and  they  accord- 
ingly recommend  this  subject  to  the  atten- 
tion of  their  provincial  members. 

LAW  REPORTING. 


with  the  Law  Amendment  Society.  The  re- 
forms advocated  by  that  body  are  usually  of 
too  theoretical  and  too  sweeping  a  charabcter  to 
obtain  the  concurrence  of  an  old  practitioner, 
but  I  was  not  prepared  to  find  the  motives  of  the 
society  assailed  in  such  unmeasured  language 
as  they  have  been  by  one  of  your  weekly  con- 
temporaries. The  *•  Law  Times  "  contains  the 
following  liberal  observations  in  reference  to 
the  intentions  of  those  by  whom  the  report  in 
question  wbs  promulgated. 

"  ITie  Law  Amendment  Society  is  professed 
to  be  established  for  certain  great  public  ob- 
jects, and  it  was  never  intended  by  those  who 
have  given  it  their  support,  that  it  should  be 
used  for  private  objects — ^lo  urge  war  against, 
and  utteriy  to  seek  to  destroy ,  a  particular  class 
of  private  persons,  whether /or  the  purpose  of 
gratifying  the  spleen  of  disappointed  authors, 
or  anp  other  motive  equally  discreditable." 

These  arc  hard  words,  at  which  I  have  no 
reason  to  feel  offended,  and  if  the  Law  Amend- 
ment Society  think  it  worth  while,  they  have 
the  means  and  the  ability  to  defend  themselves. 
I  cannot  forget,  however,  that  the  plea  now 
put  forward  by  that  society  was  advocated  and 
commended,  only  a  few  years  since,  in  another 
quarter ;  and  if  rumour  is  not  more  than  ordi- 
narily mendacious,  a  scheme  somewhat  analo- 
gous to  it  was  appropriated  by  one  who  did 
not  originate  it,  to  serve  a  private  purpose. 
The  result  was,  that  under  the  high-sounding 
name  of  a  society— which  really  means  an  in- 
dividual—  some  very  ephemeral  fabrications 
were  brought  into  existence,  attended,  I  rather 
guess,  with  as  little  profit  to  the  mercantile 
speculator  as  benefit  to  the  public 

Be  this  as  it  may,  I  am  bound  to  assume  that 
the  eloquent  bitterness  exhibited  by  your  con- 
temporary, in  regard  to  the  Law  Amendment 
Society,  is  the  outbreak  of  purely  professional 
feelings,  and  that  his  judgment  m  this  matter 
is  not  warped  or  influenced  in  the  slightest 
degree  by  the  circumstance  of  his  having 
recently  added  to  his  numerous  and  honourable 
avocations,  the  highly  respectable  business  of 
a  bookseller  and  publisher. 

Fair  Play. 


To  the  Editor  of  the  Legal  Observer. 

Str, — ^You  have  already  noticed  the  Report 
of  the  Committee  of  the  Law  Amendment  So- 
ciety on  the  present  system  of  Law  Reporting, 
which  suggests,  that  inasmuch  as  the  Reports 
constitute  the  Law  of  the  Land,  they  should,  like 
the  Statutes  of  the  realm,  be  officialjy  promul- 
gated, and  that  authenticated  Reports  should  be 
rendered  accessible  to  the  whole  profession,  by 
reducing  the  cost  to  about  one-tenth  of  the 
sum  now  charged.  Hardly  any  abuse  exists 
from  which  some  individaal  does  not  derive 
advantap^e,  and  I  am  not  surprised  to  find  the 
suggeetions  of  the  Law  Amendment  Society 
on  this  subject  have  excited  considerable  hos- 
tility from  those  who  conceive  their  interests 
compromised  by  the  proposed  alteration. 

It  is  not  my  good  fortune  generally  to  agree 


THE  LAW  INSTITUTION. 

7b  the  Editor  of  the  Legal  Observer, 
Reverting  to  the  Report  of  the  Council  to 
the  twenty-second  Annual  General  Meeting  of 
the  Society,  held  on  the  30th  May  last,  I  find 
that  as  a  preface  to  it  the  Council  wisely  advert 
to  the  origin  of  the  society,  and  state /or  the  in- 
formation of  the  profession  not  yet  enrolled  in 
the  Society,  some  of  the  objects  for  which  it  was 
founded.  From  this,  I  am  glad  to  perceive  that 
the  Council  are  alive  to  the  importance  of  induc- 
ing those  members  of  the  profession  who  have 
not  yet  become  members  of  the  Society,  to  join 
the  Society,  in  order  that  it  may  become  more 
essentially  useful  to  the  profession  at  large. 

Many  of  the  founders  of  the  Society  are 
already  gathered  to  their  fathers, — some  have 
been  called  to  the  magisterial  bench,  and  others 
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still  linger  in  the  piofeesion  in  anxious  hope  to 
see  their  objects,  as  founders,  fully  carried  out. 

To  the  libendity  of  those  thus  really  or  legally 
defunct  or  now  cogitating  retirement  from  the 
profession,  the  Society  is  mainly  indebted  for 
the  valuable  property  it  possesses  in  the  build- 
ings and  hbnury  of  the  Institution ;  and  it  re- 
mains to  the  members  to  carry  out  the  objects 
of  the  founders  by  dedicating  the  building  and 
library,  by  easy  terms  of  admission,  to  the  use  of 
the  profession.  Country  members  are  now  ad- 
mitted on  payment  of  iOL;  let  the  author  of  that 
bye-law  proceed,  and  admit  them  on  payment  of 
si^  and  let  London  members  be  admitted  on  pay- 
ment of  10/.  The  Society  is  a  gainer  by  every 
respectable  practitioner  who  may  be  induced  to 
join  it,  and  the  objects  of  the  founders  of  the 
Society  are  thereby  nearer  being  realised. 

Let  us  hope  that  the  present  Council  gene- 
rally will  adopt  these  views,  and  thus  carry 
out  the  real  objects  of  the  founders  of  the 
Sodety,  and  that  the  Society  in  future  will  take 
care  to  place  upon  the  Council  those  who  have 
these  oigects  at  heart,  as  they  continue  from 
time  to  time  to  lose  the  services  of  founders  and 
bene£sctors  to  the  Society. 

\  Socius. 

NOTES  OF  THE  WEEK. 


HOUKB  OP  ATTBNDANCB  AT  THB  MARSHALi's 
OFFICX— NISI  FRIU8. 

It  has  been  represented  through  the  medium 
of  the  Incorporated  Law  Society,  that  it  would 
be  convenient  to  the  practitioners,  instead  of 
the  offices  of  the  Marshal  of  the  Courts  of 
Nisi  Prius  in  London  and  Middlesex  being 
closed  from  2  to  6,  that  they  should  continue 
open  till  5,  by  which  hour  the  Lists  for  the 
following  day  could  be  made  out,  and  it  ap* 
pears  that  the  Marshal  of  the  Queen's  Bench 
has  acted  on  the  suggestion,  and  in  future, 
during  the  Term  and  Sittings,  his  office  will  be 
open  from  1 1  till  5,  and  not  in  the  evening. 
Thus  two  or  three  hours  earUer  information 


I  will  generally  be  obtained  of  the  arrangement^ 
I  for  the  following  day. 

We  trust  the  same  rule  will  be  made  in  the 
Common  Pleas  and  Exchequer ;  otherwise  the 
advantage  of  the  alteration  will  be  much  di- 
minished. 

VICB-CHANCBLLOR   OF  THB    DUCHY   OF 
LANCA8TBR. 

This  office,  which  had  become  vacant  by 
the  sudden  death  of  Mr.  Horace  Twiss,  has 
been  conferred  by  Lord  Campbell,  (to  whose 

tift,  as  Chancellor  of  the  Duchy,  it  fell,)  upon 
Ir.  W.  Page  Wood,  of  the  Eouity  Bar,  one  of 
her  Majesty's  Counsel,  Memoer  for  Oxford* 
and  son  of  Mr.  Alderman  Wood,  who  for  so 
many  years  represented  the  City  of  London* 

NBW  COUItTY   COURT  JUDOB. 

The  Lord  Chancellor  has  appointed  Seijeant 
Herbert  Jones,  to  succeed  the  late  lamented 
Mr.  Starkie,  as  Judge  of  the  County  Court  for 
the  Clerkenwell  District.  Mr.  Jones  was  called 
to  the  Bar  in  May,  1828,  and  took  the  coif  in 
1842;  he  is  a  member  of  the  South  Wales 
Circuit. 

CONCLUSiON  OF  BA8TBR  TBRM. 

The  lack  of  business  which  marked  the  com- 
mencement of  Easter  Term,  continued  to  distin- 
guish its  close.  The  absence  of  new  business 
was  a  source  of  very  general  observation 
amongst  the  practitioners  in  all  Uie  Courts* 
The  Equity  Courts  do  not  sit  again  until  the 
first  day  of  Trinity  Term,  but  the  Sittings  of 
the  Common  Law  Courts  continue  until  Mon* 
day  next,  inclusive.  t 

TRINITY  TBRM   BXAMINATION. 

The  next  ExaAiination  has  been  fixed  for 
Jkesday  the  6th  June,  The  number  of  Candi- 
dates will  be  considerably  less  than  a  hundred. 
The  testimonials  of  service  of  Articles  are  to  be 
left  at  the  Office  of  the  Incorporated  Law  So- 
ciety on  Tuesday,  the  29th  instant. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS 

AND    SHORT    NOTES    OF    CASES. 


]i{ottse  of  Eorl^f. 
Lhesey  t.  Lhesey,    April  23,  1849. 

WILL. — CONSTRUCTION. — ELDEST   BON. 

Held  {affirming  the  decision  of  the  Court  he- 
low^  that  where  the  testatrix  had  excluded 
from  the  bequest  her  daughter's  eldest  son, 
or  suck  of  her  sons  as  by  the  death  of  an 
elder  brother  might  become  the  eldest  son, 
the  death  of  the  eldest  son  after  the  testa^ 
trix  did  not  qfeet  the  bequest,  and  the  «e.  I 
coud  son  becoming  the  eldest  b^ore  the\ 
gomngeet  attained  21,  was  excluded,  I 


The  testatrix,  Jane  Worthington,  by  her 
will  dated  April,  1805,  devised  certain  freehold 
estates,  and  made  several  especial  bequests  and 
inter  alia  bequeathed  a  sum  of  ten  gniness  to 
the  eldest  son  of  her  daughter,  Elisa  Livesc^, 
leaving  him  no  larger  sum,  because  he  would 
have  a  handsome  provision  out  of  his  father's 
and  grandfather's  estates.  She  then  devissd 
all  the  rendue  of  her  estates  and  effects,  lesl  or 
persooal,  to  executors  on  trust  to  pay  ons 
moiety  to  the  children  of  her  daqghter  Jane^ 
to  be  equally  divided  amongst  theoK  when  the 
youngest  should  attain  21.    But  if  any  should 
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die  leaving  lawful  issue,  such  issue  should  take 
the  share  of  the  deceased  parent^  and  if  her 
daughter  Jaae  should  have  no  lawful  issue,  or 
such  children  die  under  21,  the  moiety  should 
go  to  the  children  of  her  daughter  Eliza. 
The  testatrix  then  directed  the  other  raoieCy  of 
her  estates  and  effects  to  he  paid  to  the  cdii]- 
dren  of  her  daughter  Ehsa,  their  heirs,  &c., 
whsD  the  youngest  should  attain  21,  except 
her  eldest  son,  or  suek  of  her  sons  as  might  oy 
the  death  of  an  elder  brother  become  the  eldest 
son.  The  testatrix  died  in  June,  18 1 5,  leaving 
her  two  dan^ters  surviviuff,  and  the  will  was 
proved  hy  her  daughter  Jane,  sole  surviving 
executrix.  Eliza  Livesey  had  five  children  ; 
the  ddeat  of  whom  was  a  son,  and  attained  21 
is  1817,  and  died  without  issue  in  1887,  where- 
upon the  second  son  James  Worthington 
Livesey,  the  present  appellant,  became  the  eld- 
est son.  The  third  chtid  died,  under  21,  and 
the  4th  and  5th  were  the  reapoadeats  Mary 
Carter  livesey,  a  lunatic,  and  Harding  Livesey, 
who  attained  21  in  1625  and  1830  respectively. 
The  testatrix's  other  daughter,  Jane,  had  two 
children.  In  Easter  Term,  1822,  a  bill  was 
filed  to  establish  the  will,  and  a  reference  was 
made  to  the  Master.  Several  bills  of  revivor 
and  supplement  were  made  necessary  in  con^ 
sequence  of  the  deaths  of  some  parties,  the 
marriages  of  others,  and  the  births  of  children. 
On  the  hesnog  before  the  Viee-CbuKellor  in 
1842,  hts  Honor  was  of  opinioo.  that  James 
WdrthingtonjLivesey  had  become  an  eldest  son» 
and  was  not  entitled  to  take  any  share  in  tka 
residuary  estate,  and  that  the  moiety  was 
Visible  between  Mary  Carter  livesey;  and 
Harding  Livesey^  as  tenants  in  common.,  ^n 
au>eal  from  tbat  decree  was  heard  by  Lord 
CaaaceUor  Lyndhutst,  in  1844,  who  in  July, 
1846,  dismissed  it  without  coets.  Whereupon 
this  appeal  was  presented  to  reverse  the  former 
decree. 

Eok  and  Speed  fbr  the  appellant,  contended 
that  the  eldest  son  waa  the  eldest  Moaattthe 
dsatk  cfthe  tsokUrix,  and  that  tbe  leason  kxt 
the  exclusion  of  the  eldeat  son  had  net  taken 
place,  as  the  eldest  son  Edmund  had  eoase  into 
moat  e£  the  property  soon  after  attainin|if  21,- 
and  had  given  it  by  witt  to  Mary  Carter  Live* 
sey,  who  ought  therefore  to  be  excluded  from 
fte  moiety  of  the  testatrix's  estate. 

BetheU  and  SHnion  for  the  respondents. 

The  Lord  Chancellor  said,  that  the  words  in 
the  will  were  perfectly  free  from  doubt,  and  no 
artificial  rules  of  construction  were  required. 
I6  was  dear  that  the  person,  who  was  or  sheold 
beeome  on  eldest  son,  was  excluded  from  tridng 
a^sfaareef  the  moiety  of  the  residue.  ThesFp* 
pellant  hod  beeeuM  an  ddeat  son  bf  the  death 
of  hie  eldev  brother,  hctee  the  yoiui|^e8t  child 


au  The  Ccnrt  would  not 
phaaee  te  make  a  will  perfeot  aA 
had  happened,  en  the  MaumplieD  tiiat  the 
teatatoz  woold  have  apelreD  dittRentW>  if  she 
hadfoBsaseathaeseimits.  The  wond  a  eC  Ibe 
^  sufficisntraMlthe  appeait 


anat 


mtch  V.  Rochfort.    April  19,  21, 184^. 

PAWNB&OKSU. — UaURT   LAWS. 

Held,  that  the  2  i^  3  Vict.  a.  37,'i»nat 
afeeted  by  the  36  6. 3,  e.  87,  oW  ^Ae  39  4r 
40  &»  3,  o.  99,  msto  the  4unov$U  qf  interest 
to  be  reeaoed  by  pawnbrokers  on  adioanass 
om  the  depetit  of  goods  abooe  10/. 
Thb  defendant,  a  married  woman  with  se« 
parate  estate  independent  of  her  husband, 
being  in  want  of  money  in  1 845-4,  applied  to 
the  defendant  a  pawnbroker,  in  Brewer-street, 
Gk^lden-square^  for  advances  on  deposits  of  hei 
jewds,  plate,  &c.  Several  same  were  advanced 
at  difi^rent  times,  amountiog  in  the  wbeAo  to 
1,385/.  and  the  goods  deposited  were  estimatsd 
at  3,000/.  The  property  was  divided  into  sue 
parcds,  for  the  purpose  of  redemption,  and 
upon  each  deposit  a  duplicate,  specifying  die 
articles  deposited  and  the  amount  advanced, 
whidi  was  signed  by  the  defendant,  and  a  an- 
morendnm  were  given.  The  memorandan 
was  to  the  effect,  that  interest  was  to  be  paid  at 
the  rate  of  3d,  per  pound  per  month,  and  that 
if  the  property  were  not  redeemed  or  the  ints* 
rest  paid  within  one  year,  it  would  be  sold,  and 
the  principal  and  interest  and  expenses  of  sale 
paid,  and  the  surplus,  if  any,  paid  to  the  plain- 
tiff, or  her  agent,  upon  demand,  llie  plaintiff 
had  paid  the  interest  due  on  the  property  up  to 
the  end  of  1846y  but  in  Nov.  1848,  the  period 
agreed  upon  having  expired,  the  defendant 
gave  repeated  notices,,  witnout  success,  that  un- 
less the  interest  due  were  paid  the  property 
would  be  sold  in  December,  1848.  The  de- 
fendant, having  received  no  answer,  accordingly, 
had  a  catalogue  printed^and  advertised  that 
thev  were  to  be  sold  without  reserve  by  Mr. 
Robins.  Upon  the  delivery  of  this  catalogue 
to  the  plaintiff,  she  applied  to  defendant  to  stop 
the  sale,  and  on  his  refusal  a  bill  was  filed  by 
the  next  friend  of  the  plaintiffl  The  Vice- 
Chancellor  of  England  had  issued  an  esspwrte 
injunction,  which  was  served  on  the  morning 
of  the  sale.  The  Lord  Chancellor  had  on  mo- 
tion discharged  that  order,  on  the  ground  of 
the  emission  of  material  facts  in  the  affidavit  in 
support  of  the  application.  The  bill  was  thea 
amended,  and  another  application  upon  a  new 
affidavit  was  made  to  the  Vice- Chancellor  to 
restore  the  injunction,  which  was  granted  on 
the  ground  that  the  transaction  was  of  a  pawn- 
brokering  nature,  and  illegal  under  the  39  & 
40  Geo.  3,  c.  99,  whereupon  the  appeal  was 
presented. 

Rolt  and  Wright^  for  the  appellant ;  ilfo- 
Uns  and  Swift  for  the  respondent,  cited  Cowie 
V.  Harris,  I  Mood.  &^Mal.  141 ;  Armstrong  v. 
Armstromg,  3  MjV  &  K.  45 ;  Ferffoson  v.  Nor- 
sMM,  5  Bing.  N.  S,  76  ;  6  Seetk,  794  ;  Trwgo- 
nins^  V.  Atiendorougby  7  Bing.  97  ;  TWrfeana  v. 
Mosedon,7M.  k  W.  504;  and  Pnuis// v.  J^ 
lenfaioay*,  4  CL  B.  868. 

"nie  Lord  CkanesUor  aaid,  theie  was  no 
denbt  on  the  consCrnction  of  the  36  €k  3,  e.  87> 
and  the  39  &  40  G.  3^  c.  99*  and  diat  aU  per- 
sons, whfl^Mv  pawBlMokeraernet^  wwe  cqn^y 


Camim!  Lmd  CA«M«ttor.— &av>*F«  C.  qfEngkmd. 


CBtided  to  tfae  benefit  of  tfai  a  &  3  ATicU  e.  37. 
▲  pawnbroker  «o»  not  excepted  fieom  the  be- 
nefits of  thie  act  when  the  tnneaction  wee 
ab«ve  10/.  Ferffu$om  v.  Normam  2.  FmmeU  y. 
AUmbororngk.  The  order  for  the  iiuaaotion 
wiBl  thereiore  be  diecbeigad  with  the  coete 
ineaned  b  j  the  defendant  in  the  court  below. 

May  4.~/ii  re  fVmtkkw-Wnt  of  ktibeas 
corpus  to  bring  up  the  body  of  lunatic  before 
theCoort. 

—  4. — In  re  Bro&m — Petition  dieBUseed  so 
£u*a8  it  chai|9ed  mieconducl  on  Lnnatic'e  Com- 
nittee,  and  xeference  to  the  Master  to  approve 
of  Bcheme  for  management  of  estate. 

*^  4. — Atiormty-Qemtrol  r.  Afonro — Review 
of  taxation  of  coete  ocdend,  as  only  two 
OQBBael  were  allowed  in  ordinary  caeea. 


VoIIf'  Coatt. 

Lord  St^ldy.  IVhaiU^  mi  tmtUker.    Apnl 
ia,19»1849^ 
Ja  e»  aditmjhr  m  prmmaofj  aeto  and  jgreea- 


was  set  aside  by  tke  Comt  of  Eadtegmtr, 
ms  inmaiid,  tmd  am  erder  woe  mmie  by  eoa- 
sem/or  a  smuii  nm  Ueld»  that  abiU  i9 
set  aside  tke  judgment  far  fraud  woe  no^ 
ble. 


This  bill  was  ffied  by  Lord  Snffield  against 
Gharles  James  Whalley  and  Charles  Lewis,  to 
have  a  cognovit  for  3,000/.  delivered  up  to  be 
cancelled,  on  the  ground  that  it  was  fraudu- 
lently obtained,  and  to  have  a  judgment  enter- 
ed upon  it  set  aside.  The  bill  also  prayed,  in 
the  alternative,  that  an  action  might  he  direct- 
ed  to  be  brought  by  Lewis  affain«t  the  plaintiff 
to  try  Lewis's  right  to  anv  and  what  procuration 
money  in  respect  of  a  loan  of  190,pOO/.,  and 
that  in  the  mean  time  the  defendants  might  be 
restrained  from  issuing  execution  or  taking 
proceetfings  under  the  jud^^ment,  and  from  as- 
siginng  or  making  over  the  same.  It  appeared 
wEt  Lewie  wa»  empkiyed  l^  the  t^intiiP  to 
ndae  the  sum  of  190,000/.,  for  which  he  was  to 
receive  4,000/.  procuratibn  money,  and  Lewis 
engaged  to  discount  the  plaintiff's  promissory 
note  for  1,000/.  at  three  months,  fbr  which  he 
was  to  have  150/.  (fisconnt.  Lewis  brought  an 
actioB  in  Aprfl,  1847,  to  recover  the  amount  of 
the  promissofy  note  and  procuration  money, 
and  a  cognovit  fbr  3,0001.  was  given  by  tiie 
pinntiff,  and  a  bill  of  exchange  for  l,oeef., 
whereupon  the  promissory  note  was  delivered 
up.  lodgment  was  afterwards  entered  upon 
the  cognovit,  and  the  |rfainttff,  in  1848,  applied 
to  tHe  Geurt  of  Exd^qfner  to  set  it  aside,  and 
that  Court  held  diat  the  cognovit  was  mvaHd, 
8Bw  made  an  order  by  consent  forthe  payment 
to  Lewia  of  780/.  in  four  monthv,  or  that  the 
judgment  should  stand.  It  was  alleged  liiat  a 
torferof  780/.  bad  been  mad^  butwas  refbsed. 

An*iier  and  MdUtit  appeared  in  sopport  of  a 
donnrrer  to  this  bill,  and  contended  that  as 
the  CSonrt  of  Breheraer  had  (fimaed  of  the 
cagnovw^  tile  pinnlnwav  estopped  fivm  disput- 
ing  Ifce  jndgmcm;  at  it  waeobtained by  consent 


Biovpdl  and  Bichuer,  contri^  urged  that  the 
plaintiff  was  now  in  a  position  to  dispute  th* 
validity  of  the  cognovit,  and  the  judgment 
thereon,  but  that^as  by  the  forms  of  nractioein 
the  Exchequer,  the  matter  cQula  not  be* 
brought  before  that  Court,  he  was  entitled  to 
relief  in  equity. 

The  Master  of  the  Rolls  held,  that  the  bill 
was  not  demurrable,  and  the  demurrer  would, 
therefore,  be  overruled. 

May  3, — fVUtiams  v.  Bryant — Stand  over. 

—  3. — Robinson  v.  Hadley — Appointment  of 
receiver,  refused. 

—  3. — In  re  Watkins — Habeas  corpus  to 
bring  up  lunatic,  refused. 

Wict'C^smtfUvc  of  tf^glsidf* 

Yates  V.  Maddan.    April  24, 1849. 

Wll«Ii*!—  CONeTRUCTlON. —  ANN  UlTY. —  CUE- 
RBNCY. 

Testator  gave  an  anmuity  of  100/.  and  other 
annmiiis^  of  100/.  aad  dO/.,  and  50/. ''  ster^ 
ling,"  held,  that  the  first  annuUy  was  100/. 
"  carreacy.** 
Held  also,  on  eanstrmetion  of  the  win,  that 
the  plaintiff  was  entitled  absolutely  to  such 
a  sum  as  wmUdprodmct  100/.  earreacy. 
Th8  testator,  the  Hon.  Thomas  L.  Yates,  of 
Jamaica,  by  his  will,  dated  July,  18312,  be- 
queathed, tfi/er  alia,  an  annuity  of  100/.  per 
amram,  to  his  son  Bdward  C.  Tates,  for 
his  lif^,  and  at  his  death  leaving  a  child,  the 
annuity  to  be  continued  for  such  child's  use 
and  benefit,  to  be  paid  to  his  or  her  mother. 
The  testator  also  gave  an  annuity  of  100/.  «/er- 
Ung  to  one  of  hu  sisters^  and  to  two  othere  a 
sun  of  50/.  steriing  eaeh  per  annnm,  dnrinff 
their  hves.  He  allerwafds,  in  January  and 
Mareh,  1835,  made  two  eodicils  in  Bng^and; 
whereby  be  revoked  OBrtasn  of  the  former  be- 
quests, and  died  in  Jnly,  1835.  The  testator'a 
son  died  in  Ang.  1840,  up  to  which  period  the 
ezecntorehad  paid  the  annnity  in  the  currency 
of  Janniea,  and  aftcrwarde  eontiafoed  to  pay 
the  same  in  the  same  currency  to  the  wicbw  on 
behalf  of  the  infhnt  phuMiff,  Eliiabeth  Yatea» 
who  was  the  only  child  surming.  Two  ques- 
tions were  raised  :  1st,  whether  the  annuity 
wne  %o  be  paid  in  sterling  money  of  this  coubk 
tiy  on  the  ground  that  tfis  will  was  republished' 
by  the  execution  of  the  two  codicils,  and  that^ 
thersfoi^  the  wffl  was  to  be  construed  accord^ 
ingly;  and  2adly,  whether  the  annuity  wan 
only  to  be  pud  doling  the  infknt*s  life,  or  to» 
have  so  much  money  paid  abeolutely  as  would 
piodttoe  the  annnd  sum  of  100/: 

RoU  and  B.  Smith,  for  the  plaontiff :  Stuttrt, 
BHkett,  Speed,  and  Hmrdy,  for  the  defendanla. 
TheFiee-CAaa0e//or  sttd,  the  tesUtor  had 
given  three  other  anmitkn  to  his  sistere,  and 
to  these  bequests  he  had  annexed  the  woid^ 
'*  sleiing,''  whereae  that  tO'Hie  pfadntiir  wa» 
given  wtlfiont  raeh  addWen*  The  testmloiv 
tfaenfiMn  «ut  have  intended  that  it  riioidd  b» 
a  difbrent  species  of  preperty,  and'to  give  m 
annuity  of  MM/.  cnrrenej>  Ae^to  the  seeona- 
point,  hk  nBnoar  Md;  thatr  the 
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entitlfld  abaolatei^  to  each  a  ram  as 
produce  the  annuitj  of  100/.  currency. 

'  May  4.— /ft  re  HamiUtm's  Seitlemmt-^OTdw 
for  payment  of  fund  out  of  Court  to  petitioners. 

—  4.— /ft  re  Ormslnrk  C*ar»/iei— Order  to 
build  Bchool-house  with  money  in  trustees' 
liands. 

—  5.Smith  r.  Ps»com6e— Agreement  for 
compromise  set  aside. 

—  6.— ITtncr  Edward^s  School  v.  Loudon 
and  North'fVestem  Railway  Company — ^In- 
junction to  restrain  proceeding  with  railway 
works  refused. 

—  5.— Blotre  V.  C«M&«rfioii— Order  as  to 
settlement  of  ward  in  Chancery  on  marriage. 

—  7- — In  re  Shrewsbury  Grammar  School^ 
Petition  dismissed  as  to  grammar  school — 
Costs  to  be  pud  out  of  the  funds. 

—  8. — Eiparte  ColbM— Order  for  invest- 
ment of  money. 

VictseJbaaittUot  itnirtt  Vrwc. 
Hook  V.  Sankey  and  another.    April  19,  1849. 

AGRBEMSNT.  —  SOLICITORS.  —  RAILWAY 
COSTS. 

On  the  amalgamation  of  two  railway  com-^ 
paniet,  the  local  solicitors  wrote  to  the 
Jjondon  solicitor    to  the  effect    that    he 
should  have  one-third  ^f  the  vrqfit  in  the 
business  of  the  amalgamated  companies. 
Previous  to  the  amalgamation  the  profits 
were  equally  shared :    Held,  that  this  con- 
cession formed  a  sufficient  consideration, 
and  the  letter  was  a  valid  contract. 
The  plaintiff,  a  London  solicitor,  instituted 
this  suit  against  Messrs.  Sahkey  and  Sladden, 
solicitors  at  Canterbury,  claiming  one-third  of 
the  clear  orofits  of  bills  of  costs  which  were 
paid  to  tne  defendants  for  business  done  as 
local  solicitors  of  the  Great  Kent  Atmospheric 
Railway  Company  and  the  Canterbury  and 
Dover  Railway   Company,  which  had  been 
amalgamated.     The  latter  railway  was  pro- 
jected in  July,  1846,  and  the  plaintiff  and  de- 
fendants were  by  agreement  jointly  employed, 
and  shared  the  profits  in  moieties.    Upon  the 
amalgamation  of  the  companies,  the  defendant 
Sladden,  in  the  name  of  the  firm,  wrote  the 
following  letter : — "  Great  Kent  Atmospheric 
Railway,  Canterbury,  Oct.  11,  1845.     Dear 
Hook,— We  think  it  fair  that  you  should  have 
one-third  of  our  clear  profits  as  local  soUcitors 
and  agents  since  the  amalgamation  of  the  Can- 
terbury and  Dover  Railway  with  the  above 
scheme,  and  we  shall  accordingly  take  the 
work  upon  that  understanding  witn  you,  and 
remain,"  &c.    The  .defendants  contended  that 
the  letter  did  not  amount  to  an  agreement,  it 
being  written  hastily  and  without  the  partner's 
concurrence ;  and  that  it  was  not  founded  on 
any  consideration ;   or  that,  at  all  events,  the 
defendant  Sankey  was  not  bound,  as  no  agree- 
ment was  enterea  into  by  him.  For  the  plaintiff, 
it  was  urged  that  he  had  conceded  his  share  of 
the  moiety  of  the  profits  in  the  original  company, 
which  constituted  a  sufiicient  oonsideratioif. 


Wigram  and  Madsesom  for  the  plaintiff;  Teed 
and  Daniel  for  the  defendant  Sladden;  SmansUm 
and  Goodeve  for  the  defendant  Sankey. 

The  Vice-Chancellor  said,  that  the  letUr 
having  been  accepted  by  the  plaintiff,  the  con* 
tract  founded  thereon  was  binding,  lliere 
must  be  an  inquiry  as  to  the  sums  received  by 
the  defendants  in  respect  of  any  bills  of  costs, 
and  what  part  had  been  profit. 

May  4. — In  re  Oxford  and  Worcester  Extent 
sion  Railway  Company — Order  to  wind  up 
company  under  11  &  12  Vict.  c.  45. 

—  4.— I«  re  Warwick  and  Worcester  Rail- 
way Compafty— ^tand  over  to  Trinity  Term. 

—  4. — In  re  Gloucester,  Aberystwith  and 
Central  Wales  Railway  Company — Stand  over. 

—  4.— /«  re  Hertford  and  Merthyr  Tydvil 
Railway  CompoMy— Order  for  winding  up  the 
company. 

—  4. — In  re  Direct  London  and  Manchester 
Railway  Company— ^tsmd  over. 

—  S.—Grindley  v.  HaUr-- 

— .  T^StmUeu  v.  jFTwmm— Writ  of  ne  exeat 
regno  discharged:— Motion  to  stand  over  to  se- 
cond day  in  Trinity  Tenn. 

—  7. — Kaiofcr  v.  Rey»«l— Order  for  trus- 
tees under  marriage  settlement,  to  pay  trust 
money  into  Court. 

—  3,  4,  ^.—Wood  V.  Nwrth  Staffordshire 
Railway  Comnany — Injunction  restraining  in- 
terference witn  road  and  bridge  contrary  to  the 
award. 


Vir^i^taitrtlUt  dUigram. 
Labouchere  v.  Clarkson.    April  4, 17, 20, 1849. 

SXKCUTON. — NSXT   OF   KIN. — COLLUSION. 

Where  certain  next  of  kin,  by  collusion  with 
the  executor,  had  each  obtained  a  certain 
sum  of  money.  Held,  that  each  was  only 
liable  for  the  amount  he  had  received. 

The  testatrix,  Elizabeth  Clarkson,  died  in 
1836,  and  by  her  will  bequeathed  her  residuary 
estate  to  be  divided  amongst  the  Trinitarian 
Bible  Society,  the  Church  Missionary  Society, 
the  Home  Mission,  the  Society  of  United 
Brethren  called  Moravians,  and  the  Society  for 
converting  the  Jews  to  Christianity.  This  suit 
was  thereupon  instituted  by  the  secretary  of  the 
Trinitarian  Bible  Society  to  carry  into  effect 
the  trusts  so  created.  The  bill  claimed  one- 
fifth  of  the  residue,  and  charged  that  the  exe- 
cutor and  two  of  the  next  of  kin  of  the  testatrix, 
by  collusion,  had  possessed  themselves  of  2001. 
a  piece  belonpring  to  the  estate  of  the  testatrix, 
and  appropriated  the  same  to  their  use.  It 
was  contended  that  the  next  of  kin  had  col- 
luded with  the  executor,  and  were,  together 
with  the  executor,  therefore,  each  liable  for  the 
whole  sum  of  600/.  which  had  been  mis- 
appropriated. 

The  Solicitor-General  and  J.  Smith  for  the 
plaintiff;  Roll,  Stinter,  Egan,  Walker  and 
JVillcock  for  the  defendants. 

The  Vice-chancellor  said,  that  the  next  of 
kin  were  individuallv  only  answerable  for  the 
sum  received  by  eacn,  with  interest.   The  coats 
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of  the  suit  emied  br  the  bmch  oC  tnitC  to  b« 
borne  by  the  defenoants,  and,  so  far  aa  they 
rriated  to  the  administnition  of  thei68tirte»  to  m 
paid  out  of  the  same. 

May  4.— A«yiieU  y.  Sprye,  Sprye  v.  ReyntU 
— Pfcrt  beard. 

—  5. —  Adams  v.  hondon    and   Blaehoall 
BaU.  Co.—Demurrer  overruled  with  costs. 

—  7. — 1»  re  Elborow's  Charity— Order  as 
to  coats. 

—  8. — Mower  r.  Orr — Judgment  on  con- 
etnictbn  of  wUL 


(Before  the  Four  Judges.) 

BarweR  and  othere  v.  Hundred  of  Winterstone, 
April  19>  1849. 

DAMAGE  TO    PROPERTY.  —  PBLONY. 

QuKre,  whether  an  action  will  lie  agamet 
parties  for  damages  to  property  which 
would  amount  to  felony  undo'  the  7  Sf  S 
G.  4,  c.  30. 

This  action  was  brought  by  the  plaintiffs  to 
xecofer  damages  for  the  destruction  of  certain 
property  used  m  the  plaintiffs'  mines,  and  was 
tried  at  the  last  Somersetshire  Assizes  before 
Mr.  Justice  Williams.  The  plaintiffs  had  re- 
cently, in  consequence  of  some  discoveries  iu 
chemistry,  washed  the  slag  and  ore  in  wooden 
troughs  constructed  for  that  purpose,  and  the 
water  of  the  river  had  thereby  been  impreg- 
nated with  white  lead  and  rendered  poisonous. 
Some  of  the  inhabitants  of  Winterstone  Hun- 
dred had  in  the  night  time  destroyed  the 
troughs  to  prevent  the  washioB  of  the  slag  and 
ore.  The  plaintiffs  obtained  a  verdict  with 
130^.  damages,  but  the  judge  reserved  leave  to 
the  defendamts  to  move  for  a  verdict  in  their 
iayonr. 

This  application  was  now  made  upon  the 
leave  so  reserved  to  enter  the  verdict  for  the 
defendants,  and  it  was  contended  that  the 
action  would  not  lie,  as  it  was  a  felony  under 
the  Malicious  Injuries  Act,  7  &  8  O.  4,  c.  30. 

Crowder,  Q.  C,  in  support  of  the  application' 

The  Court  granted  the  mle  iitfi. 

May  3. — Reyina  v.  CAarrefie^ Judgment  on 
defendant  convicted  of  sale  of  East  India  ca- 
detship. 

—  3. — Keymer  v.  Laurie  and  oMert— Rule 
for  new  trial  on  the  ground  of  misdirection, 
refneed. 

—  3.— Reyina  v.  AsthiU-^Jndgment  on  con- 
vietion  for  publinhing  a  libel. 

—  5. — Hegina  v.  Hti2/Dii— Judgment  for  the 
Crown  on  demurrer  to  plea  to  return  to  man- 
damns. 

—  S.^^Regina  v.  jReul-->Rule  for  allowance 
of  certain  law  expenses  and  disallowance  of 
others. 

—  6. — Regina  v.  OiDen--Rnle  absolute  for 
no  warranto  to  clerk  of  Merionethshire  County 

—  5,  7.— /it  re  the  Arhitratiau  ef  Great 


Northern  BaUway  Companiy  and  Ck 

Rule  to  set  aside  award,  discharged  with  costs* 

—  7. — Berofi  de  Bode  v.  Regmam — Rule  mm 
for  writ  of  error,  discharged. 

—  7. — Regina  v.  Whitmarsh — Rule  absolute 
on  Registrar  of  Joint-Stock  Companies  for 
mandamus  to  renew  certificate  of  provisional 
registralion. 

—  7. — CHare  v.  lieeoet— Rule  to  rescind 
order  for  satisfaction  to  be  entered  on  the  r^ 
cord,  refused. 

—  7,— Barker  y.  Lam&ert— Rule  on  at- 
torneys to  render  an  account  of  all  actions 
brouffht  in  plaintiff's  name,  and  all  momes  re- 
ceived, discharged  without  costs. 


^utttCi  Senc^  9vutiu  Court. 

Enparte  the  Sea  Ftre  and  Life  Assurance  Com- 
pany.   April  28,  30,  1849* 

MANDAMUS.— RKGI8TRAR   OP  JOIMT»8TOCK 
COMPANIS8. 

Mandamus  oranted  against  the  registrar  ef 
joint-stock  companies  to  receive  and  register 
a  return,  changing  the  name  of  a  company 
from  a  company  to  a  corporation. 

This  was  an  application  for  a  mandamns,  to 
issue  to  the  registrar  of  joint-stock  companies 
to  receive  and  registrar  a  return  by  which  the 
name  of  this  company  was  changed  from  a 
company  to  a  corporah'on.  The  promoters  had 
already  registered  the  company,  but  being  de- 
sirous to  alter  the  name,  sent  in  a  further  re- 
turn to  the  registrar  with  the  alteration  of 
name,  which  he  refused  to  re|;i8ter,  upon  the 
ground  that  the  company  bemg  joint^tock, 
was  not  entitled  to  be  called  a  corporation. 

Power,  in  support  of  the  application,  con- 
tended, that  the  registrar  had  no  right  or  autho- 
rity to  exercise  his  discretion  upon  the  matter. 

Coleridge,  J.,  held  that  the  mandamus  would 
issue  upon  the  authority  of  Exparte  the  Shef" 
field,  Rotherham,  and  Chesterfield  Fire  and  Life 
Assurance  Company,  16  Law  J.,  N.  S.  407*  to 
the  registrar  to  receive  and  register  the  return. 

May  3.— H^ytiMi  v.  Neic/oii— Rule  refused, 
with  leave  to  renew  application  on  fresh  affi- 
davits. * 

—  3.— ^apflrfc  Hounsfield,  cfcr*— Rule  nm 
for  criminal  information  against  publisher  of 
newspaper,  refused,  on  the  ground  that  no  in- 
jurious effect  was  caused. 

—  S.-'Exparte  the  Commissioners  in  Lunacy 
— Rule  for  habeas  corpus  to  bring  up  the  body 
of  a  young  lady,  refused,  on  the  ground  that 
the  Court  would  not  interfere  with  the  mother, 
as  no  charge  of  cruelty  or  other  circumstances 
were  proved. 

-^  4.-— Regina  v.  Judge  of  Cornwall  County 
Court,  Exparte  Newton  v.  Nancoiien — Rule  nisi 
for  prohibition  to  judge  from  proceeding  in  the 
cause. 

—  5.— Jure  Jajr— Rule  absolute  on  attorney 
to  pay  money  or  band  over  mortgage  deed  if 
the  money  had  been  invested. 

—  6. — Regina  v.  Ainof on  —  Role  nut  for 
habeas  corpus. 


tl6 
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Btde  msi  fmguo  warrmUo  to  High Beoliff  ef 
'Blacklrani  Owinty  Oonrt, 

Ctfimnan  ^ItM. 
Priteheit  r.  Smmi.    April  34,  1B49. 

broker's    book. — PRODUCTION. — 6TO0K 
JOBBING   ACT. 

An  application  for  the  production  to  the  de^ 
fendant  of   the  plaintiff's  broker's  book 
under  7   G.  2,  c,  S,  ss,  8,  9,  was  refused 
on  the  ground  that,  as  a  Court  of  Equity 
would  not  grant  a  bill  of  discovery  because 
it  would  subject  the  party  to  penalties,  a 
Court  of  Law  was  concluded  against  sum- 
marily interfering,  and  also  because  the 
defetidant  had  shown  no  equitable  interest 
in  the  contents  of  the  broker's  book. 
This  was  a  motion,  under  the  7  G.  2,  c.  8, 
8S.  8,  9,  for  a  rule  to  show  cause  why  the 
plaintiff  should  not  produce  to  defendant  his 
Droker's  book,  which  was  alleged  to  contain 
evidence  of  certain  transactions  relating  to  the 
cause  of  action.   The  action  was  brought  upon 
a  bill  of  exchange,  of  which  the  plaintiff,  who 
"was  a  sworn  broker  of  the  city  of  London,  was 
indorsee,  and  the  defendant  acceptor.     It  was 
alleged  that  the  bill  was  an  accommodation 
f)ill  between  the  drawer  and  acceptor,  and  in- 
dorsed to  the  plaintiff  by  the  drawer  on  ac- 
count of  some  differences  on  stock  jobbing 
transactions.     An  application  had  been  there- 
fore made  to  Mr.  Justice  Maule  at  chambers, 
but  was  refused  on  the  ground  that  a  Court  of 
Equity  would  grant  a  bill  of  discovery.     But 
it    subsequently    appeared    that    a  Ck>urt   of 
Eouity  would  not  interfere,  on  the  ground  that 
a  oiscovery  would  not  be  granted,  because  it 
would  subject  the  party  to  penalties.  ^  Wliere- 
upon  this  application  was  now  made. 

Byles,  S.  L.,  in  support  of  the  motion,  cited 
Bullock  V.  Richardson,  1 1  Ves.  373,  as  showing 
that  a  Court  of  Equity  would  not  interfere  in 
the  present  case,  and  contended  that,  as  the 
woras  of  the  statute  directing  the  production 
•of  the  book  were  quite  general,  the  present 
rule  ought  to  be  granted. 

The  Court,  however,  were  of  opinion  that 
the  rule  ought  to  be  refused,  on  the  ground 
that  the  defendant  had  not  shown  any  equitable 
interest  in  the  book,  and  that  the  relation  in 
which  he  stood  to  the  plaintiff  did  not  give  him 
any  equitable  interest  in  its  contents.  The 
application  was  also  refused,  on  the  ground 
tnat,  as  the  production  of  the  book  would  sub- 
ject the  party  to  penalties,  and  as  a  Court  of 
Equity  would,  under  such  circumstances,  refuse 
a  bill  of  discovery,  a  Court  of  Law  could  not 
summarily  interfere.  A  Court  of  Law  would 
only  grant  such  a  rule  to  save  a  party  going 
into  equity.  The  rale  must,  therefore,  be  re- 
fused. 

May  3. — Barnes  v.  Ward,-^Cur,  ad,  vmlt. 

—  4. — TTumpson  v.  Wesleyan  Newspaper 
Asso€iation — Cur,  ad.  mdt, 

—  5,  7.~AtcAard!ff  y.  London^  Brighttm,  tmd 


SoMthihiut  Ihtfawy  ■OMyaMy— »Binle  to  enter 
wtOFdiet  for  the  deCindaiit  upon  lesFe  Teaerved, 
ditcfaargad. 


Ewmrte  Vowkes,  U  re  Wilts,  Somerset,  and 
Weymouth  Railway  Company,  Jan.  19, 
Apnl  17,  1849. 

AWARD.— COMPENSATION. — RAILWAY. 


Held,  that  a  rehearing  under  a  reference  to 
ascertain  the  compensation  'under  a  railway 
act  would  not  be  granted,  but  leame  gwen 
to  bring  an  action  of  ejectment, 
A  RULE  nisi  had  been  obtained  on  January 
19.  to  set  aside  an  award  made  by  a  Mr. 
Powell  in  an  arbitration  between  Mr.  Fowkes, 
the  owner  of  property  near  Weymouth,  and 
the  Wilts,  Somersel;,  and  Weymouth  Railway 
Company.  It  was  contended,  in  support  of 
the  rule,  that  there  was  no  satisfactory  evidence 
of  his  appointment  as  umpire  either  by  the 
Railway  Commissioners  or  by  one  of  their  se- 
cretaries, under  the  Lands'  Clauses  Consoli- 
dation Act,  and  that  the  award  was  bad  be- 
cause it  did  not  award  the  amount  of  costs, 
and  that  the  railway  company  was  to  pay  the 
same,  and  also  because  it  had  only  awarded 
1,700/.  to  Mr.  Fowkes,  whereas  the  evidence  as 
to  the  value  of  the  land  showed  it  to  be  worth 
7,000/. 

8ir  F,  Kelly  and  Blade,  against  the  rule, 
urged  that  the  appointment  of  the  arbitrator 
was  properly  made,  or  at  all  events  that,  as 
that  circustance  had  not  been  distinctly  alleged 
in  the  affidavit,  Mr.  Fowkes  could  not  now 
avail  himself  thereof,  and  that,  as  the  8  Vict.  c. 
18,  s.  34,  showed  how  the  costs  of  the  arbitra- 
tion were  to  be  borne,  the  award  was  properly 
silent  on  that  subject. 
Martin  and  Hodges  in  support  of  the  rule. 
The  Court  held,  that  a  re-hearing  before 
another  arbitrator  could  not  be  granted.  Mr. 
Fowkes  might,  however,  bring  an  action  of 
ejectment,  by  which  means  the  points  raised 
might  be  more  fitly  discussed.  The  rule  must, 
therefore,  be  discharged  without  costs. 

May  3. — Attomey^Oeneral  v.  Marquis  of 
Her(/orc/— Judgment  for  the  Crown,  under  the 
8  &  9  Vict.  c.  76,  on  information  as  to  payment 
of  legacy  duties. 

—  3. — Attomey-Oeneral  v.  Brown — Judg- 
ment for  the  Crown  on  information  to  recover 
penalties. 

—  4.  —  Attomey-Oeneral  v.  Twyford  and 
others — Judgment  for  the  Crown  on  informa- 
tion for  payment  of  legacy  duties. 

—  4. — In  re  Satirist  Newspaper — Rule  nisi 
to  proceed  on  the  bond  under  statute  1  Wm. 
4,  c.  73,  discharged. 

—  5, — Regina  v.  Skillibear — Motion  for 
particulars  of  charges  and  penalties  sought  to 
oe  recovered  by  the  Crown,  refused. 

—  r—OnUiek  v.  Hfliifcy— Rule  to  enter 
verdict  for  one  shilling,  discharged. 

—  7. — Browny,  Yardley — Rule  absolute  for 
trial. 


sir  %tgM  ^l^m»)»Pttf 
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LAW  OF  EVIDENCE  AMENDMENT 
BILL. 

Tbjs  short  summary  famished  to  our 
readers  immediately  after  this  bill  was 
printed,  vfc  fear,  has  afforded  a  very  in- 
adequate— and  perhaps  not  a  very  accurate 
— notion  of  the  sweeping  changes  which 
such  a  measure  as  that  suggested  would 
introduce,  not  merely  in  what  is  called  the 
Law  of  Evidence,  but  in  the  established 
system  of  judicial  procedure. 

As  our  readers  are  aware,  the  County 
Courts  Act,  9  &  10  Vict.  c.  95,  s.  83,  in 
aay  proceeding  under  that  act>  allows  the 
pairties  and  their-  wives  to  be  examined, 
either  on  behalf  of  the  ]^aintifP  or  defend* 
ant,  and  according  to  the  preamble  of  Lord 
Broughaai's  Bill,  *'  this  enactment  has  been 
productiTe  of  much  good,  and  it  is  expedient 
to  extend  its  provisions  to  other  cases."  It 
wiQ  also  be  remembered  that,  by  Lord 
Denman's  Act,  (6  &  7  \V.  4,  c.  85,)  by 
which  persons  previously  excluded  by 
reason  of  incapacity  arising  from  crime  or 
interest,  are  rendered  competent  as  wit- 
nesses, it  is  expressly  provided,  that  this 
act  "  shall  not  render  competent  any  party 
to  any  suit,  action,  or  proceeding,  individu- 
ally named  in  the  record,  or  any  person  in 
whose  immediate  and  individual  behalf  any 
action  may  be  brought  or  defended,  either 
wholly  or  in  part,  or  the  husband  or  wife 
of  such  persons  respectively."  As  this 
proviso  stands  in  the  way  of  the  contem- 
plated revolution,  it  is  at  once  repealed, 
and  it  is  expressly  enacted  that  the  parties 
in  all  proceedings,  and  their  wivea^  shall  be 
admissible.  The  following  are  the  terms 
br  which  this  altermtion  is  proposed  to  be 
effected:— 

"  That  on  the  trial  of  any  issue  joined,  or  of 
any  matter  or  question,  or  on  any  inquiry 
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arisinp^  in  any  8uit»  action,  or  other  proceeding 
in  any  Court  of  Justice,  or  before  any  person 
or  persons  having  by  law,  or  by  consent  of 
parties,  authority  to  hear,  receive,  and  examine 
evidence,  th&  parties  thereto,  and  tb&  pnsoiia- 
in'whosebehalf  the  suit,  action,  or  other*  pro*  • 
ceeding  may  be  brouj^ht  or  defended,  and  the 
husband  and  wife  of  such  persons  respectively, 
shall,  except  as  hereinafter  excepted,  be  com-v- 
petent  and  compellable  to  give  evidence  on 
oath  or  solemn  affirmation  in  the  cases  wherein 
affirmation  is  by  law  receivable,  either  rii>rfvot?e' 
or  by  deposition,  according  to  the  practice  of 
the  Court,  on  behalf  of  either  or*  any  of  the 
parties  to  the  said  suit,,  action,  or  other  pror 
ceediagt" 

This  general  declaration  of  competency 
la  somewhat  qualified  by  the  three  subse** 
quent  clauses^  which  provide, — 1st,  That 
no  person  who  in  any  criminal  proceedings 
or  inquiry  before  a  coroner,  is  charged  wi£ 
the  commisioa  of  any  indictable  o&uce,  or . 
any  offence  puuishable  on  summary  con-* 
viction,  sliall  be  competent  or  compellable  - 
to  give   evidence  for  or  against  himself.. 
2ndly,  That  nothing  contained  m  the  act 
shall  extend,  or  apply,  to  picctuiiugs  insti- 
tuted in  consequetice  of  adultery  or  seduc- 
tion.    And  lastly,  that  this  act  shall  not 
repeal  the  provisions  of  the  1  Vict.  c.  26, 
with  respect  to  wills. 

It  is  proposed,  therefore,  by  this  bill« 
that  in  all  civil  proceedings,  in  whatever 
Court  such  proceedings  may  be  instituted. 
—except  proceedings  instituted  in  cons&r 
qufince  of  seduction  and  adultery,  and  in 
respect  oi  wills — the  parties  to  such  pro-- 
ceediug^  and  their  wives  and  husbands 
respectively,  shall  be  competent  and  com* 
pcllable  to  give  evidence  at  either  side. 
The  bill  containing  this  enactment  is  in- 
tituled ''  An  Act  to  amend  the  Law  of  Evi- 
dence," but  we  have  heard  it  described  by 
perscms  not  altogether  disqualified  from 
forming  an  opinion  on  such  a  subject,  as 
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''An  Act  to  encourage  the  CommiMion  of 
Wafiil  Perjury."  No  one  conceives  that 
those  who  framed  the  bill  imagine  that  it 
will  produce  such  a  re^t,  but  we  are  in- 
clined to  concur  with  those  who  think  that 
its  enactments  are  eminently  calculated  to 
create  a  constant  and  habitual  disregard  for 
the  obligation  of  an  oath. 

When  it  becomes  law  that  the  parties  to 
an  action  tnaif,  the  practical  result  will  be, 
in  a  majority  of  cases,  that  they  musi  be 
examined  as  witnesses  on  their  own  behalf. 
If  the  plaintiff  or  defendant  is  not  placed 
in  the  witness-box,  it  will  be  urged,  with 
irresistible  effect,  that  he  dares  not  submit 
to  the  ordeal  of  cross  examination,  and, 
cpnsdence  stricken,  shrinks  from  support- 
ing by  his  oath  the  case  he  instructed  his 
advocate  to  lay  before  the  jury.  To  re- 
move the  ground  for  this  observation,  those 
parties  who  have  nerve  enough  wiU  con* 
stantly  be  examined  in  support  of  their 
own  cases. 

In  trials  before  the  judges  of  the  Superior 
Courts  it  does  not  often  happen,  as  it  does  in 
three  cases  out  of  every  four  in  the  County 
Courts,  that  no  defence  is  pretended  or 
sought  to  be  established.  Parties  usually 
go  to  trial  disputing  some  fact  within  the 
knowledge  of  one  or  both  the  litigants,  and 
the  plaintiff  or  defendant  who  shrunk  at 
the  hour  of  trial  from  repeating  on  his  oath 
what  he  had  already  told  his  friends— 
probably  so  often  as  to  have  brought  him- 
self to  believe  it — ^would  be  branded  in  his 
own  circle  as  a  person  without  veracity  or 
character.  The  consequence  of  such  a 
pressure  is  not  altogether  matter  of  specu- 
lation. A  clause  is  constantly  introduced 
into  orders  of  reference  giving  an  arbitrator 
the  power  of  examining  the  parties  to  the 
reference.  The  reluctance  manifested  by 
every  legal  arbitrator  to  exercise  this  power, 
indicates  how  little  value  is  placed  upon 
evidence  derived  from  such  a  source ;  and 
the  experience  of  every  arbitrator  who  has 
tried  the  experiment  is  condemnatory  of 
thepractice  as  worse  than  unsatisfactory. 

The  enactment  in  the  new  bill  rendering 
the  wives  of  litigant  parties  competent  as 
witnesses  for  or  against  their  husbands,  is 
subject  to  an  additional  objeodon.  It  is  an 
interference  with'  the  sanctity  ef  domestic 
life  which  the  law  has  hitherto  respected. 
The  power  of  examining  a  wife  against  or 
on  behalf  of  her  hosband,  may  be  made  a 
formidable  engine  of  oppressieo  as  vrell  as 
injustice.  As  we  read  the  bill,  it  does  not 
exempt  a  wife  from  being  exmnined  for  or 
against  her  husband  even  on  the  gravest 


criminal  charge.  The  proviso  exemptiog 
the  party  charged  in  criminal  cases  from 
being  compelled  to  give  evidence  against 
himself  is  sufficiently  distinct,  but  the  re* 
striction  does  not  extend  beyond  the  ac- 
cused party.     The  words  are :— * 

"That  nothinpr  herein  contuaed  shall  render 
any  person  who  in  any  criminal  proceeding,  or 
in  any  inquiry  before  a  coroner,  is  charged 
with  the  commission  of  any  indictable  offence, 
or  any  offence  punishable  on  summary  cod- 
viction,  competent  or  compellable  to  give  evi« 
dence  on  oath  or  affirmation  for  or  against 
himseir." 

There  is  another  enactment  in  the  pro- 
posed bill,  entitling  parties  to  make  eri- 
dence  for  themselves  by  preparing  their 
books  of  accouut  in  such  a  form  as  to 
enable  them  afterwards  to  establish  tbeir, 
claims  by  the  production  of  snch  books; 
but  this  extraordinarv  privilege  is  to  be 
confined  to  persons  who  are  traders  liable 
to  the  Bankrupt  Laws,  and  it  is  provided, 
that  the  books  so  admissible  in  evidence 
"  shall  appear  to  have  been  kept  with  sach 
a  reasonable  degree  of  regularity  as  to  be 
eatiefaetory  to  the  Court"  The  import- 
ance as  well  as  the  novelty  of  the  change 
proposed  to  be  made  in  the  Law  of  £ri- 
dence  under  this  head,  induces  us  to  print 
the  clause  without  abridgement : — 

''  And  whereas  it  would  conduce  to  the  dis- 
covery of  truth  in  many  cases  if  the  entries 
made  by  merchants,  bankers,  tradesmen,  and 
other  persons  who  are  liable  to  become  bank- 
rupts under  the  Laws  relating  to  Bankrupts,  in 
their  ledgers,  daybooks,  and  other  hooka  of 
accounts,  were  admissible  in  evidence  in 
Courts  of  Justice  for  the  parties  respectively 
making  such  entries,  whenever  the  same 
appear  to  have  been  made  from  time  to  time 
with  fairness  and  ref^ularity;  but  the  same 
cannot  now  be  received  in  evidence:  Be  it 
therefore  enacted.  That  from  and  after  the 
passing  of  this  act  all  entries  made  by  any 
merchant,  banker,  tradesman,  or  other  person 
who  IS  liable  to  become  bankrupt  under  the 
Laws  relating  to  Bankrupts,  in  his  ledger, 
day  book,  or  other  book  or  books  of  accounts, 
shall  be  received  in  evidence  in  any  suit, 
action,  or  other  proceeding  in  any  Court  of 
Justice,  or  before  any  person  or  persons 
having  by  law,  or  b^  consent  of  parties, 
authority  to  hear,  receive,'  and  examine  evi- 
dence, wherein  such  merchant,  banker,  trades- 
man, or  other  person  shall  be  a  partv,  on  be- 
half of  such  party,  provided  such  leafier,  day 
book,  or  other  book  of  accounts  shall  appear 
to  have  been  kept  with  such  a  reasonable 
degree  of  regularity  as  to  be  satisfikctory  to  the 
Court,  or  to  the  person  or  persons  so  having 
authority  as  aforesaid  to  hear,  receive,  and  ex- 
amine evidence." 
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We  have  only  space  for  the  insertion  of 
one  other  of  the  proposed  enactments  of 
this  bill,  by  which  the  uncorroboTated  testi- 
mony of  a  single  witness,  is  decUured  to  be 
sufficient  to  support  a  judgment  in  all 
Courts  and  in  all  eaeee,  with  the  single 
exception  of  affiliation  cases.  It  is  as 
follows ; — 

"And  whereas  in  the  Ecdesiastical  Courts 
the  uncorroborated  testimony  of  a  single 
witness  is  in  most  cases  insufficient  in  law  to 
support  a  decree,  and  the  same  rule  prevails  to 
a  certain  extent  in  Courts  of  Equity,  and  is 
also  the  Law,  or  is  adopted  as  a  rule  of  de- 
cision, m  certain  cases  of  high  treason,  and  in 
indictments  for  perjury:  And  whereas  this 
role  is  inconsistenl  with  the  general  Law  of 
evidence  as  recognised  in  Courts  of  Justice, 
and  moreover  rests  on  no  sound  foundation : 
Be  it  therefore  enacted  and  declared,  ITiat 
from  and  after  the  passing  of  this  act,  the 
genenl  Law  of  Evidence  which  allows  a  fact 
*^u  P'^**^*^  or  disproved  by  the  uncor* 
roborated  testimony  of  a  single  witness  shall 
extend  and  apply  to  all  Courts  and  to  all  cases 
alike :  Provided  always,  that  this  act  shall  not 
apply  or  extend  to  orders  of  Affiliation." 

We  had  supposed,  that  the  rule  of  law 
which  provides  that  one  witness  is  insuf- 
ficient to  convict  on  an  indictment  for 
PCTJwy.  rests  on  as  solid  a  foundation  as 
any  rule  known  to  our  law;  or  adopting 
the  language  of  Mr.  Justice  Coleridge,  in 
the  case  of  The  Queen  v.  Tatee,*  we  sup- 
posed "the  rule  that  the  testimony  of  a 
single  witness  is  not  sufficient  to  sustain  an 
indictment  for  peijunr  is  no^  a  mere  techni- 
^"^  f^^f;  ^^^  ^  ^^  founded  on  substantial 
J^tUiee.'*  In  such  cases  there  is  only  an 
oath  against  an  oath,  but  if  the  principle 
ofthiabill  should  become  the  law  of  the 
land,  we  may  yet  see  the  accused  and  the 
accuser  successively  prosecuted  and  con- 
victed for  pejjury,  the  one  upon  the  uncor- 
roborated testimony  of  the  other  1 

Lord  Brougham's  Bill  stands  for  a  second 
mding,  but  we  have  no  apprehension  that 
the  noble  and  learned  lord  will  ever  obtain 
the  sanction  of  parliament  to  the  measure 
in  its  present  shape. 

THE  COURT  OF  EXCHEQUER  AND 
THE  BAR. 

Wk  cannot  undertake  to  say  whether  it 
arises  from  any  peculiarity  in  the  constitu- 
tion of  the  Court  of  Exchequer — the  temper 
of  its  judges— or  the  character  of  those 

*  Reported  1  Car.  &  Marsh.  132. 
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members  of  the  Bar  who  usuallr  practise 
in  it ;  but  somehow  or  another,  the  scenes 
that  have  of  late  frequently  occurred  within 
its  walls  have  obtained  for  it  a  distinction 
the  reverse  of  desirable,  and  force  the  pro- 
fesMon  and  the  public  to  contrast  it  un- 
favourably with  all  the  other  Courts  of 
Westminster  Hall.  To  the  unseemly  and 
painful  altercations  of  a  personal  character 
which  have  taken  place  from  time  to  time 
in  the  Court,  we  have  systematically  and 
intentionally  avoided  all  reference,  but  the 
considerations  influencing  us  to  adopt  that 
course  are  inapplicable  when  the  matter  in 
discussion  relates  to  the  despatch  of  public 
business,  and  the  conduct  of  an  important 
branch  of  the  profession. 

The  proceedings  in  the  Court  of  Ex- 
chequer in  the  early  part  of  this  week, 
when  the  after-Term  Sittings  of  the  Court 
terminated,  have  necessarily  been  the  sub- 
ject of  public  observation,  and  are  not  un- 
deserving of  further  notice.  As  our  readers 
have  learned  by  the  publication  of  the 
official  notices,  the  Court  held  Sittings  in 
Banco  contemporaneously  with  the  Sittings 
at  Nisi  Prius  after  Term,  the  Court  in 
Banc  being  confined  to  the  dispatch  of 
business  in  arrear  in  the  New  Trial  and 
Demurrer  Papers.  The  Nisi  Prius  Sittings 
of  the  Courts  of  Queen's  Bench  and  Com- 
mon Pleas  commenced  at  Guildhall  on 
Saturday  last,  but  the  Guildhall  Sittings  of 
the  Court  of  Exchequer  did  not  begin  until 
Tuesday  last,  and  of  necessity  concluded 
on  that  day,  as  the  six  days  which  the 
Courts  are  authorised  by  statute  to  sit  after 
Easter  Term,  expired  on  that  day.  On 
Tuesday,  therefore,  one  branch  of  the 
Court,  presided  over  by  the  Chief  Baron, 
was  sittmg  at  Guildhall,  and  another  branch 
at  Westminster.  The  Court  sitting  at  West- 
minster on  Tuesday  selected  a  number  of 
cases  taken  by  the  ^B^.rons  from  the  General 
Demurrer  Paper,  which  they  determined  to 
dispose  of  on  this  day,  but  in  a  majority 
of  the  cases  so  selected,  the  counsel  re- 
tained to  argue  were  not  in  attendance — 
those  who  were  present  declined  to  pray 
for  the  judgment  of  the  Court  in  the  ab- 
sence of  the  opposite  counsel  eneaged  at  the 
Nisi  Prius  Sittinin  at  Guildhidl— and  the 
Barons  having  refused  to  listen  to  any  ap- 
plications to  postpone  Hie  hearing  of  such 
cases,  had  the  satisfaction  of  striking  cause 
after  cause  out  of  the  list,  with  no  other 
effect  than  to  put  the  parties  to  the  trouble 
and  expense  of  having  the  same  causes 
again  entered  at  the  commencement  of 
Trinity  Term. 
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In  the  course  of  the  discussion  "which 
preceded  the  adoption  of  this  proceeding 
by  the  Court,  a  remaVk  is  said  to  have 
fidlen  from  Mr.  Daron  Parke,  which  ure 
perused  with  unfeigned  regret.     He  said, 
"the  Bar  had  entered  into  &  combination 
to  prevent  the  Judges  from  dispatching  the 
husiness  of  their  Courts."     If  this  imputa- 
tion   were  well-founded,   it  would   reflect 
^reat  dishonour  on  the  Bar,  and  coming 
from    a    person   so    much  esteemed   and 
iionoured  as  Baron  Parke  deservedly  is,  it 
cannot  fail  to  create  an  unfavourable  im- 
.pression  on  the  public  mind.     We  frankly 
state,  mih  all  possible  deference  and  respect 
for  the    learned   Baron,   that   we  believe 
the  imputation  is   unfounde(}.     The  Bar, 
individually  and  collectively,  are  not  dis- 
posed to  throw  any  impediments   in   the 
way  of  the  public  business ;  but  it  is  quite 
impossible  that  business  can  be   satisfac- 
tonly  proceeded  with,  when  the  same  Court 
sits  on  the  same  day  in  London  and  at 
Westminster.      We  have  uniformly  advo- 
cated an  arrangement  by  which  the  leaders 
of  the  Common  Law  Courts  should  attach 
themselves  particularly  to  a  single  Court, 
according  to  the  practice  which  prevails  in 
the  Equity  Courts.     It  is  impossible  to 
expect,   however,   that    either    Leader  or 
Junior  should   confine  himself  exclusively 
to  the  Sittings  at  Nisi  Prius  or  in  Banc. 
The  leader  at  Nisi  Prius  must  follow  the 
.  cause  when  a  new  trial  is  to  be  moved  for, 
or  the  rule  for  a  new  trial,  if  granted,  is  to 
he  argued  ;  and  the  services  of  the  Junior 
who  is  called  upon  to  argue  a  demurrer, 
are  equally  valuable  when  issues  in  fact  are 
to  be  tried  by  a  jury.    The  difficulty  which 
•was  felt  by  the  Court  of  Exchequer  on 
Tuesday  could  never  have  existed,  if  the 
Court  had  not  appointed  to  sit  at  West- 
,  minster,  when  the  counsel  ordinarily  prac- 
tising in  it  were  necessarily  engaged  at 
Guildhall.      The  interests  of  the  suitors 
xannot  be  said  to  be  advantageously  con- 
sulted, if  the  arrangements  made  by  the 
Court  for  the  dispatch  of  business  deprive 
"the  suitors  of  the  services  of  the  counsel 
they  have  deliberately,  and  often  anxiously, 
selected. 

In  explaining,  and  in  some  degree  ac- 
.counting  for,  the  absence  of  counsel  on  the 
occasion  alluded  to,  we  must  not  be  sup- 
.  posed  to  justify  the  practice  of  accepting 
busbess  which  cannot  be  personiflly  at- 
tended to ;  nor  should  it  be  considered  that 
we  fail  to  appreciate  the  zeal  and  devotion 
of  the  judges  in  the  discharge  of  their 
judicial  duties.     It  is  of  the  utmost  im- 


portance, however,  in  times  like  the  present, 
that  a  good  understanding  should  continue 
to  exist  between  all  the  branches  of  the 
profession.  The  Bar  stands  towards  the 
Bench  in  a  relation  somewhat  analogous  to 
the  position  which  the'  House  of  Peers  sus- 
tains in  our  political  constitution.  If  the 
Bar  ceases  to  be  respected,  the  Bench  will 
not  long  continue  to  be  esteemed:  when 
the  one  is  despised,  the  other  will  not  be 
much  honoured. 


CONVICTIONS  FOR  HIGH  TREASON 
IN  IRELAND. 

The  House  of  Lords,  the  Court  of 
Appeal  in  the  last  resort,  has  affirmed  the 
judgment  of  the  Courts  in  Ireland,  upon 
Mr.  Smith  O'Brien  and  his  misguided 
assodates,  with  a  unaaimtty  and  absence 
of  hesitation,  from  which  it  may  be  inferred 
that  the  points  raised  on  behalf  of  the 
prisoners,  by  their  able  and  ingenious 
counsel,  were  not  of  such  a  nature  as  to 
create  any  reasonable  doubts.  The  record 
of  the  judgment  of  the  House  of  Lords  has 
been  since  laid  upon  the  table  of  the 
k>wer  House  of  Parliament  by  Lord  John 
Russell,  with  the  intention  of  foonding 
npon  it  a  resolution  for  the  expulsion  of 
Mr.  Smith  OTBrien,  which,  as  we  have 
already  had  occasion  to  observe,  is  neces- 
sary in  order  to  afford  the  constituency  he 
was  elected  to  represent  laa  opportuni^  of 
&idingiinother  representative. 

It  now  becomes  the  duty  of  those  upon 
whom  the  responsibility  rests  of  advisii^ 
the  Sovereign,  to  determine  whether,  in  the 
case  of  any  of  the  persons  convicted,  it  is 
necessary  or  expedient  to  inflict  the  extreme 
sentence  of  the  law ;  and  if  this  question 
should  be  answered  in  the  negative,  to  re- 
solve upon  what '  conditioas  meroy  may  be 
extended  to  those  whose  fives  have  been 
forfeited.  We  understand,  the  question 
which  some  months  ago  we  wntnred  to 
conjecture  might  possibly  arise  in  these 
cases,^  namely,  whether  the  punishment  of 
transportation  could  be  legally  substituted 
for  a  sentence  of  death,  against  the  de- 
liberate will  of  the  party  convicted,  has 
actually  become  matter  of  serious  con- 
sideration, and  that  some  of  the  Common 
Law  judges  have  been  consulted  on  the 
oobject.  We  are  not  in  a  position  to  state 
the  result,  bat  no  doubt  it  will  .speedily  be 


See  I^,  Obs.Tol.  36,  p.  m. 
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simoaneed  in  what  maaner  those  entrusted 
with  the  administration  of  the  law  in  Ire- 
land are  prepared  to  deal  with  persons  who 
have  subjected  themselves  to  its  severest 
penalty. 


METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 

The  following  is  a  further  part  of  the 
Annual  Report  of  the  Committee  of  Ma- 
nagement made  at  the  General  Meeting  of 
the  18th  April.  We  are  unable,  for  want 
of  space,  to  give  the  whole  report,  but  the 
sections  into  which  we  are  dividing  it  will, 
we  trust,  enable  our  busy  readers  to  give 
eadi  part  their  best  attention,  and  the 
tzertioas  of  the  Committee  will  then  be 
dnlj  appreciated.  We  need  scarcely  add, 
that  the  approbation  of  the  profession  will 
be  evidenced  in  the  most  satisfactory  way 

number  of 


by  a    large    increase   of  the 

members.     One  pound  a  year  is  not  much 

to  iavest  towards  the   promotion  of  the  in  the  Report  tot  year,  as  grievances  pressing 


Society  to  take  such  active  steps  as  might 
be  deemed  :  advisahle.  One  or  two  of  these 
cases  are  >at  present  .undergoing  investiga- 
tion; and  the  couase  thus  adopted  by  the 
Coounittee,  appears  to  have  given  sabsfac- 
don  to  the  parlies  who  furoishd  the  first  in- 
£muition.  The  Committee  would  impress 
upon  their  Members,  and  the  Profeseion  gene- 
rally, that  it  is  as  important  to  guard  against 
those  evils  that  endanger  the  position  of  the 
Profession  from  within,  as  it  is  against  those 
which  threaten  from  without;  azid  that  the 
position  enjoyed  by  the  general  body  of  Attor- 
neys and  Solicitors,  and  the  estimation  in 
which  they  are  held,  depend  more  upon  them- 
selves than  upon  any  one  else.  The  Commit- 
tee are,  therefore,  anxious  that,  the  Merabors 
should  feel  it  to  be  their  imperatii'e  duty  to 
bring  to  bear  upon  every  case  of  unprofessional 
conduct  the  influence  of  the  high  tone  of  the  Pro- 
fession as  a  body :  and  where  it  may  be  necessary, 
the  restraining  arm  of  the  Courts  of  Justice. 
StaUis  and  Grieoances  of  the  Profession. 
Considerable  pains  have  been  taken  to  ascer- 
tain the  opinions  and  wishes  of  the  Profession 
npon  the  various  points  which  were  mentioned 


obiccts  of  the  Society. 


AVKtTAI.  REPOBT    OF    TRS    COMMITTSB   OF 
MANAGEMSKT. 

Changes  tii  the  Committee* 

The  Committee  have  tc  report,  with  deep 
regret,  the  death  of  one  of  their  Members,  Mr. 
Charles  Jenings,  a  gentleman  who,  in  the 
comae  of  a  long  pnrfessional.  career,  always 
maintained  the  very  highest  standing,  who  was 
one  of  the  first  to  join  the  Association,  and 
'•wham  (nntilhe  was  inoapacitated  by  illness  from 
^atteBdillg  their Jiieetinga)»^e  Committee  alw|iys 
iMBd  rwuiy  to  give  his  valuable  assistance  in 
IbalahoarR  incident  to  its  estabtishment. 

Acting  upon  the  power  entrusted  to  them  of 
adding  to  their  number,  the  Committee  have, 
in  the  course  of  the  past  year,  added  the 
names  of  the  foUowiog  Provineial  Members ; 
Mr.- Joseph  Heion^of  Manchester ;  Mr.  John 
NanaoD,  of  Caxhale ;. Mr.  Thoauw  Burn,  jun., 
of  Sunderkod;  and  Mr.  Joseph  RadcliiSe 
Wil8oa>  of  Stockton* 

Smpervision  of  the  Profession, 
In  their  Report  last  year,  the  Committee 
staled,  that  with  regard  to  the  very  important 
rabje^la  of  the  education  and  superintendence 
of  the  profestton,  th^  conceived  that  the 
ooorae  of  this  Association  should  rather  be  a 
steady  and  cordial  support  of  the  exertions  of 
the  incorporated  Society,  than  any  separate 
line  of  action.  Acting  upon  this  principle» 
the  Committee  have,  in  the  several  cases  of 
malpractice  on  the  nart  of  Attorneys,  which 
have  been  brought  Wore  them  by  some  of 
their  Members,  immediately  put  themselves 
.into  communication  with  -the  Incorporated 
Society,,  and,  after  fumlshix^  all  the  infor- 
mation in  thnr  power^  hare  left  it  to  that 


heavily  and  unfairly  upon  Solicitors, 
this  purpose  a  paper  was  carefully  drawn  up, 
entitled,  **  Topics  of  Enquiry  upon  the  Office 
and  Status  of  Attorneys,"  and  consisting  of  a 
series  of  thirty-eight  questions,  the  answers 
to  which  would  embrace  the  history  of  the 
Profession,  showing  its  original  functions,  and 
the  way  in  which  they  have  been  gradually 
modified ;  the  privHcges  the  Profession  has  en- 
joyed, those  which  yet  remain  to  it,  and  those 
which  it  claims ;  the  position  which  the  Attor- 
ney and  Solicitor  ought  to  occupy  in  society, 
with  a  view  to  tiie  public  welfare ;  the  griev- 
ances to  which  he  is  at  present  exposed,  and 
the  most  practicable  and  expedient  mode  of 
endeavouring  to  remove  them. 

This  paper  has  been  printed  and  widely  cir- 
culated through  the  Profession,  and  it  has  been 
twice  sent  to  every  Member  of  the  Association. 
In  regard  to  this  matter  also,  the  Committee 
have  not  met  with  that  response  which  they 
thought  they  had  reason  to  expect ;  very  few 
gentlemen  have  taken  any  notice  whatever  of 
the  subject,  and  still  fewer  have  sent  in  any 
considerable  amount  of  information  :  still,  al- 
thonjh  the  Committee  are  unable  to  say  that 
the  Profession  has,  as  a  body,  spoken  out  upon 
the  subject,  yet  they  have,  among  themselves, 
collected  a  considerable  amount  of  information, 
which  may,  at  any  favonrable  time,  be  rendered 
avaUable  tor  the  purooses  of  pul^city,  or  of 
bringing  the  state  ana  position  of  the  Profes- 
sion before  Parhament.  The  Committee  are 
also  prepared  to  make  pnutical  ■oggestioBa  in 
ovder  to  remedy  two  gnevances  which  they 
have  thenselvea  fre^aentiy  fidt. 

Comjmtsory  Rrferenees. 
It  is  a  subject  of  frequent  and  just  cooi- 
plaint,  that  the  question  whether  an  action 
shall  be  decided  by  the  verdict  of  ^  jury,  orj^y 
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the  award  of  an  arbitrator,  which  is  one  that 
oufl;ht  to  depend  entirely  upon  the  will  of  the 
client,  guided  by  the  advice  of  his  Attorney, 
is  in  practice  frequently  decided  in  direct  oppo- 
sition to  their  expressed  wishes ;  the  Barrister 
and  the  Judge  between  them  deciding,  and 
fre(]uently  from  motives  of  mere  personal  con- 
venience^  that  the  case  shall  be  referred,  after 
all  the  necessary  expenses  of  the  trial  have  been 
already  incurred.    This  is  not  only  an  interfe- 
rence with  the  legitimate  province  of  the  Attor- 
ney, but  it  often  occasions  a  serious  amount  of 
additional  inconvenience  and  expense,  which  is 
a  positive  loss  to  the  client,  be  the  issue  of  his 
cause  what  it  may.    Without  wishing  to  cast 
any  unjust  imputation  upon  the  gentlemen  of  the 
Bar,  it  is  obvious  that  if  Barristers  gained  no- 
thing b]r  a  case  going  before  an  arbitrator, 
one  motive  for  their  urging  references  against 
the  wishes  of  their  clients  would  vanish.    Our 
professional  brethren  in  the  North  not  unfre- 
quently  act  upon  this  hint,  and  if  they  are  com- 
pelled to  refer,  insist  in  their  turn  upon  the 
reference  being  to  a  Solicitor,  and  not  to  a 
Barrister,  and  freouently  also  dispense  with 
the  services  of  the  Bar  in  conducting  the  case 
when  it  is  before  the  Arbitrator;  an  arrangement 
which,  at  less  cost,  is  quite  as  advantageous 
and  satis&ctory  to  the  chent,  and  which,  if  the 
Attorneys  upon  both  sides  agree  to  it,  cannot  be 
successfully  resisted.     But  in  addition  to  this, 
there  is  a  large  class  of  cases  which  are  evi- 
dently better  fitted  for  a  reference  than  a  trial, 
and  the  Committee  would  recommend  their 
professional  brethren  to  take  into  consideration 
the  expediency  of  referring  to  one  of  their  own 
body  all  cases  which  do  not  go  to  a  verdict, 
except  where  the  nature  of  the  case  seems  to 
call  for  the  peculiar  experience  of  a  member 
of  the  Bar.    The  weakness  of  this  branch  of 
the  Profession  consists,  in  a  great  degree,  in 
the  way  in  which  they  continually  play  into  the 
hands  of  their  competitors  of  a  higher  branch ; 
and  there  is  a  palpable  inconsistency  in  their 
at  the  same  time  complaining  of  being  excluded 
from  all  posts  of  honourable  distinction,  for  the 
benefit  of  the  Bar,  and  especially  from  such  as 
partake  of  a  minor  judicial  character,  and  yet, 
whenever  they  have  themselves  the  appoint* 
ment  of  a  person  to  fill  a  judicial  position 
which  is  open  tothemselves  in  common  with  the 
Bar,  almost  invariably  naming,  or  consenting  to 
the  nomination  of  a  Barrister.   Whether  it  arise 
from  an  excess  of  generosity,  or  from  profes- 
sional jealousy,  it  appears  to  the  Committee  to 
be  equally  an  unwise  and  a  suicidal  policy.* 
Unqualijied  Perwiu. 
Another  grievance  to  which  the  Profession 


MetropMim  and  Pnmneial  Law  AstociaHom. 


'  We  have  heard  the  choice  of  arbitrators 
often  adverted  to ;  and  remember  in  the  "good 
old  times"  how  often  Mr.  Lowten,  the  eminent 
solicitor  and  Clerk  of  Nisi  Prius,  was  wont  to 
sit  as  an  arbitrator  at  moderate  expense,  and 
generally  to  the  satisfaction  of  the  parties.  Mr. 
Gilbert  Jones  (solicitor  of  the  Woods  and 
ForesU,) 


is  exposed^  is  the  encroachment  of  unqualified 
persons  upon  what  ought  to  be  exclusively  the 
functions  of  the  regidarly  admitted  Members 
of  the  Profession,  and  amongst  these  were 
noticed  last  year  the  class  of  persons  who, 
without  being  subject  to  any  prehminary  ap- 
prenticeship or  examination,  become  ParUamen- 
tarjf  Agents,  merely  upon  signing  their  names 
in  a  book  kept  for  that  purpose  at  the  Private 
Bill  Office,  and  attempt  the  performance  of 
professional  functions,  for  the  due  discharge  of 
which  an  accurate  knowledge  of  the  Law  of 
Real  Property,  as  well  as  that  of  Evidence,  is 
highly  requisite. 

Considering  the  way  in  which  the  Profesaon 
is  on  every  side  circumscribed  by  law,  the 
Committtee  think  they  are  entitled  to  demand, 
that  no  one,  except  a  regularly  admitted  and 
certificated  Solicitor,  should  be  authorized  to 
act  as  a  Parliamentary  Agent,  whose  duties  of 
representation  and  advocacy  before  a  Commit- 
tee in  Parliament,  are,  in  point  of  fact,  pre- 
cisely similar  to  those  of  the  Attorney  and  So- 
licitor in  the  Courts  of  Law.  But  until  a  rule 
to  that  effect  has  been  adopted,  the  Committee 
would  impress  upon  the  Members,  that  the  re- 
medv  is,  to  a  very  great  extent,  in  their  own 
hanas ;  that  they  are  the  parties  who  generally 
choose  the  Parliamentary  Agents  ;  and  that  it 
is,  therefore,  their  own  fault  if  they  recognize 
and  employ  any  of  those  parties  as  agents  who 
are  not  at  the  same  time  Solicitors.<»  In  the 
two  instances  here  adverted  to,  it  is  plain  that 
the  Profession  have  only  to  adopt  steps  which 
are  completelv  within  their  power,  m  order 
greatly  to  moaify,  if  not  entirely  to  put  an  end 
to,  the  evils  complained  of. 

Amnml  Certificate  Duty. 

Another  grievance  of  which  the  Professioa 
loudly  and  justly  complain  is,  the  tax  upon 
their  annual  certificates.  This  is  a  dear  case 
of  class  oppression.  Solicitors  are  not  exempt 
from  any  taxes  to  which  their  feUow-aubjects 
are  liable.  The  number  of  the  practisiDg  Pro- 
fession remains  almost  stationary,  while  that 
of  all  other  professions  and  businesses  rapidly 
increases,  with  the  continual  increase  in  the 
business,  activity,  and  number  of  the  popu- 
lation; a  fact  which  leads  to  the  necessary 
conclusion  that  the  average  incomea  derived 
from  the  Profession,  when  compared  with 
those  derived  from  other  professions  and  busi- 
nesses, so  far  from  being,  as  is  often  taken 
for  granted,  excessive,  are  not  even  fairly 
remunerative.  l*he  tax  was  imposed  during  a 
time  of  war,  when  all  classes  were  obliged  to 
submit  to  extraordinary  burthens;  hot,  whilst 
the  taxes  which  were  at  the  same  time,  and  for 
the  same  purpose,  imposed  upon  other  dassea 


^  We  would  urgently  call  attention  to  the 
redress  of  this  grievance,  which  is  evidenUv  in 
the  hands  of  the  solicitors  themselves,  Tliev 
ought  to  be  ashamed  of  the  complaints  whicn 
they  make  of  the  inefficiency  of  the  Law  So- 

cieties,  whilst  they  altogether  neglect  the  most 

I  another  frequent  Referee;  and  so  ordinary  means  of  encouragement  to  their  pro- 
Wfta  the  City  Solicitor  for  the  time  being.^BD.  |  feasional  brethren.— £d. 


Hkin^poHiam  amd  PrmomeM  Laiio  MuodaiUm. 
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of  the  community^  have  been,  since  the  termi- 
nation of  the  war,  diminished,  or  entirely  re- 
pealed, that  upon  the  Solicitors  has  been  even 
mcreased.  In  cons^nence  of  the  discnssion 
which  the  general  taxation  of  the  conntrjr  is 
now  undergoing,  and  the  apparent  probability 
that  the  Stamp  Act,  at  any  rate,  will  before 
long  be  entirely  remodelled,  the  Committee 
have  deemed  the  present  a  fitting  opportunity 
for  a  strong  expression  of  opinion  upon  the 
part  of  the  Profession ;  more  especiall^r  as  they 
learnt  that  the  Incorporated  Law  Society  had 
been  in  communication  with  the  Chancellor  of 
the  Exchequer  upon  the  subject,  and  were 
prepared  to  co-operate  with  them  in  agitating 
the  question.  They  have,  therefore,  taken 
active  measures  to  present  to  the  House  of 
Conamons  the  most  unequivocal  proofs,  that 
in  demanding  the  repeal  of  this  tax,  thev  speak 
the  sentiments  of  the  entire  body  of  the  Pro- 
fession throughout  the  kingdom. 

For  this  purpose,  they  have  prepared  a 
Petition,  to  be  signed  by  each  member  of  the 
Committee,  which  will  thus  bear  the  names 
of  some  of  the  leading  Solicitors  in  all  parts  of 
the  kingdom ;  and  they  have  also  put  them- 
selves into  communication  with  Members  of 
the  Profession  residing  in  381  different  pro- 
vincial towns  for  the  purpose  of  eliciting  the 
views  of  the  Profession,  and  if  they  should 
agree  with  those  of  the  Committee,  of  having 
similar  Petitions  prepared,  and  ready  to  be 
presented,  in  order  to  support  the  member 
who  may  be  entrusted,  on  behalf  of  the  Pro- 
fession, with  the  duty  of  bringing  the  subject 
formally  before  the  House.  The  Committee 
are  happy  to  say,  that  in  this  movement  they 
have  lieen  warmlj  responded  to  by  the  Pro- 
fesiion,  the  Petitions  in  general  having  been 
signed  by  everv  member  residing  in  the  towns 
from  which  they  emanate.  Many  of  them 
hawe  been  entrusted  to  the  local  Members  of 
Parfiament  for  presentation,  and  133  of  these 
Petitions,  signed  b^  1,197  members  of  the 
Professioo,  are  now  in  the  bands  of  the  Com- 
mittee, ready  to  be  employed  when  arrange- 
ments are  completed  for  the  motion  to  be  made 
in  the  House. 

-The  Committee  would  further  impress  upon 
the  menibers,  that  the  success  of  any  move- 
mimt  of  this  kind  must  in  a  great  measure 
depend  upon  the  degree  in  which  the  personal 
and  professional  influence  of  the  members 
of  the  Profession  is  brought  to  bear  upon 
the  local  members  of  Parliament.  The  cause 
of  the  Profession  in  the  House  will  not  be 
supported  by  that  pressure  from  without, 
which  has  so  jnuch  tSkct  in  questions  upon 
which  the  -  sympathies  of  the  public  are 
strongly  excited. 

In  a  fsw  instances,  it  has  been  suggested  to 
the  Committee  that  the  tax  operated  as  a  safe- 
guard against  the  admission  into  the  Pcofes^ 
msm,  of  improper  parties ;  but  the  Committee 
avrof  opiMon  that  this  is  a  mistaken  view  of 
the  subject*'    The  argument  implies,  that  of 


*  See  JUchartU  v.  Lord  Suffield;  17  L.  J.  rep. 
N.  S.  Ex.  p.  393. 


the  parties  who  seek  to  enter  the  Profession^ 
those  who  have  8^.  or  12/.  a  year  which  they 
can  afford  to  throw  away,  are,  as  a  rule,  the 
most  likely  to  be  respectable  and  eligible 
members  of  it,  and  that  those  upon  whose 
pecuniary  means  the  tax  presses  most  severely 
are  likely  to  be  those  whom  the  Profession 
could  best  spare.  The  Committee  conceive 
that  such  a  line  of  distinction  is  sure  to  work 
unjustly,  excluding,  or  severely  pressing  upon 
the  resources  of,  many  who  might  be  an  orna- 
ment and  an  honour  to  the  Profession,  and 
admitting  others  whom,  for  the  sake  of  the 
character  of  the  Profession,  it  would  be  highly 
desirable  to  exclude.  The  least  eligible  Mem- 
bers of  the  Profession  are  by  no  means  always 
the  poorest. 

But,  again,  while  the  Committee  feel  that 
the  tax  is  not  calculated  to  act  as  that  safe- 
guard of  the  Profession,  which  all  parties 
acknowledge  to  be  so  desirable  an  object, 
so  thev  also  deem  that  there  are  two  other 
methous  of  pursuing  that  object,  which  are 
perfectly  legitimate,  and  well  adapted  for  its 
attainment:  first,  an  increased  strictness  in 
the  examination  to  which  candidates  for  ad- 
mission into  the  Profession  are  subjected; 
and,  secondly,  the  regular  practice  of  bringing 
to  bear  upon  the  conduct  of  those  who  are  its 
Members,  a  high  tone  of  public  professional 
feeling.  As  has  been  already  stated,  both 
these  subjects  are  peculiarly  within  the  pro- 
vince of  tne  Incorporated  Society,  with  whom 
the  Committee  are  anxious  at  all  times  cor- 
dially to  co-operate,  in  any  measures  that  may 
be  deemed  likely  to  maintain  or  to  raise  the 
standing  of  the  Profession. 

Amendment  of  the  Law. 

Previously  to  the  former  Annual  Meeting, 
the  Committee  had  devoted  considerable  time 
and  labour  in  collecting  and  arranging  lists  of 
the  principal  points  in  which  their  experience 
as  Legal  Practitioners  had  taught  them  that 
the  law  required  amendment ;  and  these  were 
adverted  to  in  the  last  Annual  Report,  under 
the  different  heads  of  Equity,  Common  Law, 
and  Conveyancing.  In  addition  to  these,  the 
Committee  have,  during  the  past  year,  directed 
their  attention  to  the  Bankruptcy  and  the 
Ecclesiastical  Law ;  and  for  the  consideration 
of  the  latter,  a  Special  Sub-Committee  has 
been  appointed.  In  selecting  the  subjects  to 
which  they  should  devote  their  principal  at- 
tention, the  Committee  have  felt  it  necessary  to 
be  guided  in  some  measure  by  the  fact,  that 
the  whole  subject  of  Law  Reform  is  one  which 
is  daily  attracting  a  larger  portion  of  public 
attention ;  and  tlSt,  by  observing  the  points  to 
which  the  attention  of  Law  Reformers  was 
being  geoendly  directed,  and  by  endeavouring 
to  assist  and  modify,  rather  than  to  lead,  they 
would  be  more  likely  to  effect  some  real  im- 
provement, than  by  considering  merely  what, 
judging  from  their  own  ppint  of  view,  they 
should  have  thought  to  be  most  needed*  'fhe 
Itttter  course  might,  perhaps,  tend  to  bring 
the  Association  more  prominently. before  th» 
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public ;  but  the  Committee- fdt  that  their  duty 
was  merely  to  consider  how  they  mifcht  best 
contaibnte  towards  the  actual  attainment  of 
some  real  improvement. 

Eqvky  R^fitmu 

Guided  by  these  considerations,  the  Com*- 
mittee  have  directed  a  large  portioa  of  their 
attention;  during  the  past  year^  towards  a 
reform  of  the  Courts  of  Brfuily,  and  especially 
of  the  Masters'  Offices.  They  first  embodied 
the  recommendations  of  their  Sub'^Comraittee, 
which  were  mentioned  in  the  Report  of  last 
year,  in  a  Memorial  to  the  Lord  Chancellor, 
wfatch,  after  being  presented  to  his  Lordship, 
was  circulated  amongst  the  Judges  and  officers 
of  the  Courts,  and  the  leading  Equity  Counsel. 
A  Deputation  from  the  Committee  nad  inter- 
views upon  this  Document  with  the  Lord 
Chancellor,  the  Master  of  the  RoUe,  and  the 
Solicitor-General,  in  all  of  which  the  various 
points  were  discussed  seriatim;  and  the 
Committee  are  glad  to  say  that  their  views 
almost  invariably  met  with  the  concurrence  of 
aH  those  important  Ftmctionaries.  liie  Com- 
mittee next  proceeded  to  frame  Bills  to  carry 
out  some  of  the  most  important  of  the  improve- 
ments, for  which  the  way  had  been  thus  pre- 
pared. Two  Bills  accordingly  Jbave  been  now 
drawn :  one  to  enable  suitors  in  Chancery  to 
proceed  by  Pietition  without  BBl,  and  the  other 
to  give  primary  jurisdiction  to  the  Masters  in 
ordinary  in  certain  cases;  the  cases  contem- 
plated being,  the  administration  of  the  estates 
of  deceased  persons,  and  of  trusts,  and  such 
other  cases  as  the  Lord  Chancellor  may  direct. 
In  order  that  these  BiHs  should  be  thoroughly 
considered  in, detail  as-well as  in  principle, and 
that  when  introduced  into  the  House  they 
might  encounter  as  liltle  opposition  as  possible, 
copies  of  them  have  been  placed  in  the  hands 
of  aU  the^  Members  of  the  Equity  Bar  who 
have  seats  in  Fkrliament,  with  an  invitation  to 
commimicate  to  the  Committee  suggestions  for 
any  modifications  which  might  be  considered 
advisable.  The  Committee  entertain  strong 
hopes  that  these  measures  may  pass  into  law 
in  the  course  of  the  present  Session;  and 
should  they  do  so,  the  Committee  believe  they 
will  be  found  to  confer  a  boon  ajike  upon  the 
Pfefession  and  the  Public,  (whose  interests 
indeed  can  never  be  really  at  variance,)  by  in- 
tn)ducing  cheap  and  expeditious  modes  of 
obtaining  the  judgpient  and  protection  of  the 
Cburt  in  numerous  cases,  which,  under  the 
present  system,  are  obliged  to  be  settled  by 
forced  and  imfair  compromises,  owing  to  the 
enormous  eocpense  anddday  of*  Chancery  pro- 
ceedings. The  Gonraaittee  are  also  engaged  in 
preparing  a  third  Bill  to  regukte  the  proceed- 
mgs  in  the  Masters'  Offices,  both  on  ordem  of 
reference  made  in  suits  in  Court,  and  in  those 
cases  wfaere.it  is  proposed  to  give  the  Mtoter 
primary  jurisdictbn.  The  provisions  of  this 
Bul  re^^uire  the  most  carefbl  and  minute  con- 
sidention ;  but  the  Committee  hsve  so  far  pre- 
pared Its  outline,  that  they  trust  that  it  will  be 
also  mtroduced  into  Parliament,  under  the 


saaetion  of  the  law- Officers  of-  tho  Crown; 
beforethe*end  of  ihe  preaeni  Session.. 

Should  they  be  svccessfuL  in  pfusing  theas 
Bills,  the  Committee  propose  to  follow  them 
up  by  o&ers, or  by  applying forgenoral orders 
to  carry  out  sdl  the  reeommendationscontained 
in  the  report  of  last  year.- 

Bemo9al  qf  Eqmty  Sittings  to  lAnwlu's  Inn. 

The  Committee  watched  with  great  interest 
the  steps  which  were  taken  by  the  Members  of 
the  Bar  to  induce  the  Lord  ChaneeUor  to  re- 
move the  sittings  of  the  Equity  Courts,  daring 
the  Parliamentary  recess,  to  Lincoln's  Inn»  ana 
they  prepared  a  Memorial  to  his  Lordship  in 
support  of  the  proposed  measure ;  just  as  they 
were  about  to  present  it,  however,  the  Order 
of  his  Lordship  appeared  regidathig  the^  fu« 
ture  sittings  ol  the  Court  as  the  Committee. 
desired. 

Re/onns  proposed  by  other  Parties. 


The  Association  is  calculated  to  be  of  i 
to  the  Profession,  not  only  by  originating  i 
sures  of  Legal  Reform^  but,  perl»p8»  even  still 
more  so,  by  bringing  to  bear  the  ezpeiieiice  of 
Practitioners  upon  the  measures  which  are  ceo* 
tinually  proposed  by  other  parties*    The  Com* 
inittee  are  glad  to  say,  that  in  soms  high  asd 
influential  quarters  their  claims  in  this  respeet 
have  been  listened  to  and  admitted ;  and  do» 
ring  the  past  year  they  have,  on  various  oc-- 
casions,  been  consulted  by  influential  .pwMos,. 
not  belonging  to  their  own  body,  upo&  the 
principles  and  details  of  various  measures  o£ 
Law  Reform  which  have  been,  or  are  intesded . 
to  be,  submitted  to  Parliament.    The  Commit . 
tee  feel  that  it  ia  otAy  by  such  a  coucse  thai 
measures  -of  Law  Reform  can  be  preserved  froa : 
the^  evils  of  complexity,  ineonsistenoyv  amd  im*- 
practicalHlity,  vAiich  have  of  late  yeais'beeir< 
too  frequenthr  their  characteiistrcs.    They  n- 
joice  to  see  that  at  length  an  imporlaat  step 
has  been  taken  in  the  right  direelioD)  aad  they' 
feel  confident  that  by  acting  fearleasly  and  oon-  > 
sistentiy  upon  the  principle,  that  it  is  for*  the 
interest  of  the  Profession  as  mneh  as  for  that 
of  the  public  that  justice  should  be  admnm- 
tered  at  once  soundly,  speedily,  and  eeonomi* 
caliy,  they  will  be- at  the  samo  time^  promoliqg 
the  interests  of  their  Clients,  and  raisiDg  the 
standing^f  their  own  Profoei^Q&j 

Stamps  on  Transfers  of  Mortgages. 

In  other  branches  of  the  Law,  the  Coranktee- 
have  continued  to  aecumulale  facts,  with  a^w  * 
to  take  advantage  of  any  opportunity  that  rmuf  ■ 
present  itself  for  furthtoring  thevarious^Tefonas  ' 
suggested  last  vear.    In  the-  department  of' 
Conveyancing,  their  attention  has  been  dfaiwa- 
tothe  nuamrous  and  conflictiagdeeiskMiaof 
the  Courts  with  'regard  to  the  neeeesary  stampa  • 
for  the  transfer-of  M^rtMes.^whieh  nsflpe  Isil  -. 
the  law  in  such  a  stataof  doubt  at  preaenti  thttt 
in  some  cases  it  is  not'  possible  fora.praeti'- 
tioner;  even  though  aotinf*  tinder  the-adtioe  of 
the  Solicitor  to  the  Commiesioner  of  Stanm» 
to  be  sure  what  is  the  proper  stamp  to  affix 
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upon  bit  client's  Deed.  The  Oomxmttae.  pre^* 
pured  a  fibort  Bill  to  remove  these  difficoUies 
for  tibe  fattuey  and  they  have  inserted  a  clause 
to  exempt  from  the  usual  penalty,  parties  who 
have  btmd  fide  intended  and  sought  to  place 
upon  their  Deeds  the  right  stamps.  This  Bill, 
relating,  as  it  doss,  to  a  system  of  the  utmost 
comfdexity,  as  is  shown  by  the  accumulation  of 
cases  which  have  arisen  upon  it,  req[uires  the 
greatest  care  in  framing,  and  its  provisions  are 
stiU  under  consideration ;  but  the  Committae 
have  every  hope  of  being  able  to  render  it  un- 
objectionable to  the  Government  authorities,  in 
^raich  case  it  will  meet  with  no  opposition,  and 
win  confer  an  important  relief  upon  the  Profes- 
sion and  upon  their  Clients. 

Revinm  of  Stamps  AcU 

The  Committee  have  reason  to  hope,  that 
before  long,  the  entire  Stamp  Act  will  be  re- 
vised, so  as,  among  other  improvements,  to 
diminish  the  burdens  which,  at  present,  press 
very  heavily  upon  Conveyancing,  transactions 
of  small  amounts. 

VsmryLams. 

The  Committee  have  likewise  directed  their 
attention  to  the  subject  of.  the  Usury  Laws, 
and  an  of  opinion  that  the  time  has  come  to 
eeek  thdr  total  repeaL  The  Usury  Laws  have> 
£nim.time  to  time,  been  relaxed  in  all  those 
cases  whoe  their  pressure  has  been  felt,  until 
they  are  now  in  this  curious  position,  that  hav- 
ing been  repealed  wherever  the  arguments  by 
w&h  they  are  usually  defended  could  apply, 
and  wherever  they  have  been  really  operative, 
they  remain  in  force  only  in  the  case  of  real 
property,  where  those. arguments  were  always 
least  applicable.  It  is  only  of  late  years  tbiat 
ih(dr  operation  upon  landed  security  has  begun 
to  be  lelt,  for,  formerly,  the  ordinary  rate  of 
interest  for  which  money  could  be  obtained 
upon  suck  security,  was  below  that  which  the 
law  permitted,  and  this  is  stiQ  the  case  in  many 
puts  of  the  country;  but  in  many  others,  the 
ng^  interest  that  can  now  be  readily  obtained 
on  other  and  eligible  investments,  has  had  the 
elfect  of  rendering  it  impossible  to  procure 

'  upon  some  kinds  of  real  security,  es- 

y  upon,  bnildings,  except  at  a  rate  <Mf  in« 
;  somewhat  higher  than  that  permitted  by 

and  ^usx>ne  of  two  things  must  happen,! 
her  the  law  is  evaded*  as  is  done  every  day 
to  a  great  extent,  and  it  is  a  course  which  is 
alilwpr^adicial  to  the  public  and  to  the  Pro- 
fesakm,  or  business  is  paralyzed,  and  while  one 
very  important  branch  of  Professional  business 
ia  eiimiled^  loss,  if  not  ruin,  is  in^cted  upon 
the  dienL  The  Committee  feel  that  it  would 
be  more  coneistent  with  recent  legislation  to 
Icste  the  borrowers  and  the  lenders  of  money 
npoa  land  and  house  property  to  make  their 
own  terms^  aocordinff  to  the  existing  state  of 
the  mark^  and.  without  any  legislative  inter- 
fSKOce;   and  they  propose  to  take. an  early 

aai^  of  urging .  their  views  upon  Pac^ 
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The  Committee  are  likeinse  engaged  in  pro- 
viding themselves  with  the  means  of  showing 
what  18  the  prevailing  opinion  of  the  Profession 
upon  the  subject  of  a  general  Registration  of 
Lands ;  and  for  this  purpose  they  have  placed 
themselves  in  commafueatioB  widi  all  the  Fro  • 
vineial  Law  Societies,  and  with  some  hundreds  t 
of  their  professional  brethren  throughout  the: 
kingdom. 

If  their  hands  are  efficienldy  strengthened  by* 
the  expression  of  opinion  tn«8*  sought,  they 
trust  they  shall  be  enabled  to  assist  in 'guiding 
the  course  of  Conveyancing  Law  Reform  into' 
a  channel  that  will  be  benefidal  to  tbepublie, 
without  being  detrimental  to  the-Profession. 

Common  LanD* 

In  Common  Law,  the  Committee'  have  not 
perceived  any  favourable  opportunity  of  urging 
the  amendments  which  thc^  are  pvepaved  to  re^ 
commend,  but  they  have  prepared  a  short  Bill 
to  provide  for  the  removal  ot  Judgments^  De«. 
crees,  and  Orders,  from  the  Superior  Coasts  of ' 
England  to  those  of  Ifeiand,  and  from  those  nf  • 
Iretand  to  those  of  Engtend;  asa  fiiist  atteniptri 
to  remove  an  obvious  impeifieetion  in  theeadst^- 
log  judicial  system  of  the  country,  and  remedy 
a  serious  evil,  which  is  nevertheless  OMofdsalf^ 
occurrence,  arising  from  theetrict  limits  witbik 
which  the  jurisdiction  of  the  sevend  Comrts  ie 
confined.  The  Bill  has  received  the  sanctieii: 
of  a  noble  and  learned  Lord  of  high  legai 
steading,  who  has  undertaken  to  presentit  to 
the  House  of  Lords^  Ttie  Committee  ;;^ 
continue  carefully  to  record  the  8Uggealion&' 
they  may  receive  from  the  membte^,  and  to 
watch  for  any  sign  that  more  active  stepe^ 
woidd  have  anychanee  of  being  successfoily 
pursued. 

EeeUsuutica}. 

Aa  already  intimated,  a  Sab<tCQmmittee  has 
been  appointed  to  attend  to  the  subject  of  £c** 
clesiasUcalLaw;  and  here,  too,  the  Committee, 
feel  that  at  present  thejjr  can  only  be  usefully, 
employed  in  preparing.for  future  proceedings, « 
for  having  in  July  last  applied.to  her  Majesty's 
Secretary  of  State,  for  the  Home  DepartmcDt,, 
to  favour  ihem.by  receiving  a  deputation  upon 
the  subject,  the  Committee,  were  informed  in. 
reply,  that  no  measure  regarding,  the. Eccled^, 
asticfd  Courts  was  in  .contemplation. 

The  Committee  feel,  strongly  that  this  is  a 
subject  of  the  utmost  importance,  and  one  that 
ere  long^must  b&aotively  dealt  with,  but  at  the 
same.time  they  believe  that,  the  previous  en- 
actment .  of  the  reforms  they  are  seeking  to 
effect  ia  the  Court  of  Chancery  will  do  more 
than  anything  else  to  facilitate  a  satisfactory, 
settiemeotof  the  questions  reg^ding^  the.  Ec- 
clesiastical Couct. 

The  next'  section  will  contain  the  rfr* 
marks  of  the  Committeeon  the  vanoua  Law 
Bills  before  parliament  since  tbe  last  An- 
nual lMeedng« . 
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THE  BANKRUPT  LAW  CONSOLIDA- 
TION  BILL. 

RRANGSMSNTa     BBTWBEN    DBBTOR8    AND 
CBBOITORS. 

.  Thb  following  able  etatement,  in  support  of 
the  proposed  amendments  of  this  part  of  the 
bill,  has  been  prepared  by  the  Council  of  the 
Incorporated  Law  Society. 

For  many  years,  on  failure  of  commercial 
houses.  Compositions  or  Liquidations  under 
Inspectorship  (and  sometimes  Deeds  of  Trust) 
have  been  preferred  to  Bankruptcy ;  and  it  is 
said  that  out  of  120  commercial  houses,  large 
and  small,  who  suspended  during  or  in  conse- 
quence of  the  crisis  of  IS47,  only  nine  went 
into  the  "  Gazette.'' 

Of  these  nine,  it  is  well  known  that  the  two 
largest  were  driven  into  the  "  Gazette "  con- 
trary to  the  general  wishes  of  verv  large  ma- 
jorities of  the  Creditors,  because  tlie  Partners 
very  properlj  refused  to  allow  Creditors  form- 
ing a  most  mconsiderable  minority  (who  had 
brought  actions)  to  obtain  thereby  a  preference 
over  other  Creditors. 

It  has  been  felt  for  years,  by  those  who  have 
been  concerned  in  those  matters,  that  it  is  a 
great  grievance  that  a  single  Creditor  of  even 
60/.  may,  contrary  to  the  wishes  of  all  the 
other  Creditors,  drive  the  affairs  into  an  Admi- 
nistration by  Bankruptcy,  when  the  Creditors, 
as  a  body,  mav  prefer  another  mode  of  Admi- 
nistration. There  is  no  remedy  to  prevent  the 
Creditor  from  frustrating  the  preferred  mode 
of  Administration,  unless  the  Debtor,  by  as- 
sistance from  his  friends  or  out  of  the  Assets, 
pay  the  Creditor  either  in  full  or  by  some  better 
payment  than  given  to  the  other  Creditors. 

It  is  said  that  it  would  be  a  hardship  to  an 
individual  Creditor  to  tie  his  hands  and  deprive 
him  of  his  undoubted  legal  right  to  go  to  the 
Bankrupt  Court,  and  that  there  would  be 
tyranny  in  allowing  a  majoritv  to  bind  a  mi- 
nority; and  this  appears  to  oe  the  doctrine 
held  bv  the  Commissionerd  and  Official  Assig- 
nees or  the  Bankrupt(nr  Court.  But  the  un- 
doubted legal  right  to  arive  a  Debtor  to  Bank- 
ruptcy ou^ht  to  be  subject  to  control,  just  as 
much  as  m  Bankruptcy  the  undoubted  legal 
right  of  a  Creditor  to  sue  at  Law  and  get  Judg- 
ment and  Execution,  is  necessarily  controlled, 
and  nobody  thinks  it  a  tyranny  that  it  should 
be  controlled. 

Both  the  right  to  sue  and  the  right  to  drive 
a  Trader  to  Bankruptcy,  ought  to  be  restrained 
if  it  becomes  necessary  for  the  purpose  of  ob- 
taining a  better  course  of  Administration,  or 
one  which  the  majority  prefer. 

The  decision  of  an  overwhelming  majority 
always  has  been,  and  must  be,  the  best  criterion 
on  which  to  decide,  in  each  case,  what  is  the 
best  mode  of  Administration ;  and  in  most  re- 
lations of  life  a  majoritv  has  always  had  the 
ri^ht  of  deciding,  and  tnis  principle  is  recog- 
nised in  the  Bankrupt  Act  of  6  Geo.  4,  c.  16  ;— 
a.  )33  of  which  gives  to  nine-tenths  of  the 


Creditors  the  right  to  supersede  a  fiat  actually 
issued,  although  from  the  imperfect  wormng 
of  such  Section  the  power  is  rendered  substan^ 
tially  inoperative.  As  the  Law  stands  at  pre- 
sent, a  very  small  minority  has  the  power  of 
tyrannising  over  the  overwhelming  majority  by 
proceedings  at  Law,  because  a  Creditor  is  not 
bound  by  the*  decision  of  those  most  largely 
interested  in  the  concerns. 

This  tyranny  has  been  exercised  in  away 
much  to  be  regretted.  Creditors  not  influ- 
enced by  any  honest  feeling,  but  merely  being 
more  hard  or  less  scrupulous  than  others,  have 
got  payments  which  they  ought  not  to  get,  or 
have  annoyed  the  other  Creditors,  and  sacri- 
ficed their  mterestsby  drii-ing  matters  to  Bank- 
ruptcy. In  spite,  however,  of  this  infirmity,  a 
very  large  number  of  estates  have  been  kept 
out  of  the  Bankruptcy  Court.  And  the  Bank- 
ruptcy Court  need  not  be  tenacious  in  suppos- 
ing that  the  removal  of  this  infirmity  of  the  Law 
would  unduly  injure  and  decrease  the  business 
of  the  Court  by  keeping  more  estates  than  at 
present  out  of  its  jurisdicdon. 

At  all  events,  the  Bankruptcy  Court  is  not 
entitled  to  any  consideration  in  the  question,  if 
this  decrease  of  business  arises  from  the  re- 
striction of  a  power  which  is  used  improperly, 
and  either  obtains  for  the  Creditor  an  undue 
preference,  or  deprives  the  large  majority  of 
Creditors  of  that  mode  of  administration  which 
such  majority  by  its  adoption  of  it  shows  it  con- 
siders to  the  benefit  of  the  Creditors  generally. 

To  prevent  the  minority  exercising  this  ty- 
ranny, it  is  proposed  to  give  an  adequate  majo- 
rity the  power  of  binding  the  nainority ;  and 
Erovided  the  amount  of  such  majority  as  fixed 
y  the  law  be  decidedly  overwhelming,  it  ap- 
pears much  more  just  and  less  tyrannous  that  it 
should  have  the  power  to  carry  out  its  own 
Administration,  than  that  a  small  minority  of 
50/.  or  100/.  only  should  have  the  power  lo 
drive  matters  to  Bankruptcy. 

It  is  felt  also  that  there  would  be  an  advan- 
tage in  destroying  the  hopes  of  the  class  of  in- 
dividuals who  at  present  lie  by,  until  the  liqui- 
dation has  proceeded  to  a  sufficient  length,  and 
then  avail  themselves  of  the  existing  state  of 
the  Law,  solely  for  the  purpose  of  extorting  a 
preference  over  other  Creditors. 

Where  there  is  a  legitimate  ground  of  Bank- 
ruptcy owing  to  there  having  been  misconduct, 
which  ought  to  be  the  subject  of  inquiry  in  a 
Court,  the  affairs  naturally  go  into  Bankruptcy 
at  an  early  period  after  the  stoppage. 

There  have,  indeed,  been  instances  where 
there  has  been  such  misconduct,  and  its  exist- 
ence has  been  publicly  known,  and  yet  the 
creditors  have  felt  it  for  their  own  interest  to 
take  a  composition,  or  to  administer  under  in- 
spectorship or  otherwise,  out  of  Court. 

But  it  must  always  be  borne  in  mind,  on  the 
consideration  of  this  subject,  that  it  is  not  to  be 
viewed  as  a  matter  at  all  of  criminal  jurispru- 
dence. The  Bankruptcy  Court  has  certain 
powers  of  punishment,  which  give  it  a  charac- 
ter of  a  Criminal  Court,  but  still  substantially 
its  true  duties  are  purely  those  of  admiuieter- 
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mg  the  Baokropt'8  EsUte  to  the  best  advan- 
tttf^  to  the  Creditors ;  and  what  is  the  hest 
advantafi^e  to  the  Creditors  in  each  particular 
ease,  can  be  better  decided  by  the  Creditors 
themselrea  than  by  Commissioners. 

The  objections  which  have  been  started  as  to 
the  mode  of  carrying  out  the  principle  are, — 

1st.  The  difficulty  of  ascertaining  the  majo- 
rity. 

2nd.  The  possibility  of  a  fictitious  majority 
being  created  bv  a  fraudulent  debtor,  expressly 
to  secure  him  the  benefit  of  this  Act. 

Before  any  observations  are  made  on  these 
objections,  it  will  be  desirable,  to  explain  the 
character  of  the  proposed  clauses. 

These  clauses  are  intended  to  apply  solely  to 
the  Administration  of  Estates  by  Creditors 
themselves,  without  any  intervention  of  any 
Court  or  official  person  whatever. 

They  will  practically  assist  the  Administra- 
tions  of  large  houses  under  in8{)ectors,  or  of 
smaller  tradesmen  under  trust  deed,  or  deeds 
of  composition. 

They  introduce  no  new  mode  of  legal  pro- 
ceeding or  administration,  and  they  have  no 
other  object  and  effect  than  to  carry  out  the 
principle  which  has  been  already  explained, 
viz. :  That  any  mode  of  liquidation  adopted  by  a 
proper  majority  shall  be  binding  on  the  minority, 
and  shaU  not  be  frustrated  by  such  minority. 

It  it  most  necessary  that  it  should  be  dis- 
tinctly understood,  that  thoscb  who  advocate 
these  clauses  also  strongly  deprecate  any  liqui- 
dation, which  is  partly  under  the  jurisdiction 
of  a  Court  and  partly  to  be  conducted  by  cre- 
ditors out  of  Court. 

They  conceive  that  there  ought  to  be  but 
two  characters  of  Administration ;  the  one  en- 
tirely in  Bankruptcy  and  in  the  Insolvent  Court, 
the  other  entirely  out  of  Court,  as  in  cases  of  in- 
spectorships, trust  deeds,  and  compositions. 

It  is  thought  that  the  compound  of  the  two 
systems  necessarily  forms  a  mongrel  system, 
whieh  win  have  all  the  formalities  and  expense 
of  a  Bankruptcy,  and  none  of  the  advantages  of 
an  Administration  out  of  Court. 

Those  who  advocate  this  mixed  system  may 
support  the  clauses  at  present  in  the  Bank- 
ruptcy Bdl,  but  it  shoula  be  distinctly  under- 
stood, that  it  is  no  interference  of  any  Court 
in  the  administration  of  estates  that  is  wanted 
by  the  framers  of  the  clauses  in  qiiestion,  and 
therefore  that  the  clauses  in  the  Bill  are  not 
such  as  will  in  any  way  meet  the  views  of  the 
framers  of  these  additional  clauses. 

All  the  aasifltance  that  is  wanted  is,  that  a 
power  shall  be  vested  in  some  competent  Court 
to  ascertain,  in  case  of  question,  whether  the 
proper  miyority  of  Creditors  have  agreed  to  the 
mods  of  liquidation  proposed. 

That  fact  being  established,  the  mod^  of  11. 
quidhtioB  is  to  be  continued,  without  the  inter- 
vention of  any  Court  in  the  Admiuii^tration,  so 
long  as  it  is  duly  conducted  according  to  the 
Deed. 

If  it  hiU  to  be  estabUshed,  the  dissenting 
Creditor  nay  bare  his  way  in  driving  the  affairs 
into  Banluiiptcy. 


But,  in  the  Administration  itself,  it  is  not 
contemplated  that  the  Bankruptcy  or  any  other 
Court  should  at  all  interfere. 

If  all  the  Creditors  of  a  failed  House  assent 
to  any  mode  of  liouidation,  it  requires  no  in- 
terference of  any  Court  to  conduct  that  liqui- 
dation. If  the  parties  ~  whether  Debtors,  Trus- 
tees, or  Inspectors — who  engage  to  conduct 
the  liquidation  break  their  engagement,  they 
are  amenable  to  a  Court,  of  Justice,  and  are 
made  further  amenable  by  these  clauses.  But 
it  requires  no  assistance  from  a  Court  to  con- 
duct the  ministerial  or  mechanical  part  of  the 
Administration.  All  that  is  wanted  is,  to  put 
an  arrangement,  assented  to  by  the  proper  legal 
majority,  on  precisely  the  same  footing  as  if  the 
arrangement  were  assented  to  by  all  the  Cre- 
ditors. 

This  is  the  whole  scope  of  the  clauses ;  and 
might  have  been  carried  out  bv  a  single  clause, 
were  it  not  for  the  desire,  which  all  parties  have 
felt,  that  every  protection  should  oe  given  to 
Merchants  and  Tradesmen,  so  as  to  prevent 
these  clauses  being  in  any  way  used  in  a  frau- 
dulent manner. 

The  clauses  are  then  set  forth,  and  the 
Council  observe  on  the  mistake  of  supposing 
that  the  Bankruptcy  Court  should  have  the 
attributes  of  a  Criminal  Court  as  a  primary 
object  of  its  jurisdiction.    . 

Upon  the  two  objections  already  stated  only 
a  few  observations  need  be  added. 

As  to  the  first,  viz.,  the  difiGlculty  of  ascer- 
taining the  true  majority,  the  whole  responsi- 
bility rests  upon  the  trader,  and  in  eacn  case 
he  must  get  over  the  difficulty  as  well  as  he 
can.  But  in  truth  it  will  be  found  that  there 
are  a  very  few  cases  in  which  there  will  be  any 
real  doubt  about  the  majority  one  way  or 
other.  Even  if  we  take  so  high  a  standard  as 
nine-tenths  in  number  and  value,  it  will  rarely 
happen  that  it  will  become  a  nice  point  of 
calculation. 

All  these  arrangements  have  been  usually 
concluded  by  there  being  one  common  feeling 
of  an  overwhelming  majority ;  and  if  the  dis- 
sentients are  in  number  considerable  (and  the 
fact  is  very  soon  known,)  the  trader  is  satisfied, 
at  once,  that  he  has  no  alternative  but  the 
"  Gazette." 

It  is  only  against  an  inconsiderable  majority 
that  legislation  becomes  necessary ;  and  pro- 
vided the  majority  required  by  law  is  not  made 
unreasonably  large,  no  question  of  minute  cal- 
culation is  ever  likely  to  arise. 

The  second  objection  is  of  a  more  specious 
and  striking  character,  but  on  investigation  la 
really  not  entitled  to  any  greater  consideration 
than  to  protect  against  its  mischief,  however 
improbable  and  remote. 
As  the  objection  is  now  understood,  it  is : 
That  we  are  legislating  only  for  large  estates, 
but  that  if  this  law  passes  there  will  be  a  class 
of  small  tradesmen  who  will  concoct  false  ma- 
jorities either  by  fiibricating  false  debts  or  by 
incurring  debts  with  innocent  persons,  for 
goods  sold  shortly  before  the  stoppage,  and  by 
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means  of  sucli  goods  paying  a  dividend  to  cre- 
ditors, winch  may  include  creditors  exbthig 
before  such  goods  were  bought,  and  by  means 
of  such  payment  inducing  such  old  creditore 
to  form  a  majority  to  accept  a  compromise, 
which  will  prevent  the  new  creditors  from 
having  justice. 

It  is  not  likely,  and  almost  impossible,  that 
either  of  these  cases  would  arise  if  the  majority 
required  is  veiy  large.  As  to  the  firet  kind  of 
fraud,  it  is  perhaps  a  sufficient  answer  to  say, 
that  a  tradesman  who  concocts  a  false  majority, 
ttereby,  when  discovered,  loses  his  release, 
and  it  would  be  difficult  to  concoct  a  majority 
by  means  of  such  debts  alone ;  and  as  to  the 
second  kind  of  fraud,  it  may  also  be  observed, 
that  the  creditors  who  have  to  complain  of  the 
fraud,  by  seeing  that  which  was  their  property 
divided  amongst  other  crediton  with  them- 
selves before  it  is  paid  for,  are  subject  to  the 
same  consequences  now  in  bankruptcy. 

However,  in  order  to  guard  against  this 
result  (however  unlikely  to  happen,)  it  is  pro- 
posed that  no  arrangement  assented  to  by  the 
majority  shall  be  conclusive  and  binding  on 
the  minority  imtil  a  fixed  period  after  the 
stGopage  of  the  trader.' 

Three  months  has  been  suggested  as  being  a 
proper  period. 

^  There  never  was  a  suspension  of  payment 
m  which  the  creditors  had  not  in  three  months 
ample  time  to  learn  and  make  known  their 
gnevances,  or  of  knowing  the  real  state  and 
prospects  of  the  esUte.  The  assent  of  the 
creditors  to  any  proposition  cannot  be  obtained 
^cept  by  an  apphcation  to  each,  and.  it  is 
dearly  known  in  a  few  weeks  whether  the 
trader  has  or  has  not  the  confidence  and  re* 
spect  of  his  creditors  sufficiently  to  justify 
theu-  trusting  to  any  arrangement  to  be  made 
out  of  the  Bankruptcy  Court,  and  whether  one 
or  other  mode  of  adnunistration  is  best  for  the 
Creditors. 

By  fixing  this  period  of  three  months,  there- 
fore, a  Creditor  could  not  be  liable  to  be 
cheated  by  his  Debtors  getting  a  packed  ma-, 
loritv  to  agree  to  an  arrangement  which  would 
bind  them;  because  they  could  defeat  such 
majority  at  any  time  during  the  three  months 
by  compelling  the  trader  to  go  into  the 
*' Gazette,''  unless,  indeed,  such  trader  was 
enabled  to  satisfy  his  demands 

There  is  no  difficulty,  under  the  law  at 
pwwent^  in  making  a  man  a  Bankrupt  in  a  few 
weeks.  Any  reasonable,  man,  being,  a  Cre- 
ditor  of  a  Trader,  would  know,  if  the  Trader 
xaada  no.  pvopoation  to  himself,  that,  he .  was 
tiyinff  .to  get  a  majority  babiod .  his .  back,  and 
would  take  his  own  courae.  within  the  period 
fixed.;  or,  if  he  did  not,  he  would. have  only, 
himself  to  blame.  It  was  thought,  by  fixii^  a 
pwiod  in  this  way,  that  during  such  period  tke 
Mairs  would  remain,  in  uncertainty,  and  that 
the  Trader  might  be  making  away  with  aU  his 
property  if  a  dishonest  man,  or,  if  an  honest 
nwn»  might  be  delayed  in  coaing.to.aMtis. 
factory  settlement. 


•  This  is  now  provided  by  the  second  clause. 


It  will  be  seen,  on  consideration,  thatudtther 
alternative  can  really  arise,  or  has  any  weight 
in. the  question. 

If  a  Trader  is  not  made  a  Bankrupt  by  Ms 
Creditore  immediately  on  his  stoppage,  he  is, 
under  existing  lav,  and  by  the  very  nature  of 
things,  either  left  in  the  dominion  of  his  pro-- 
party  himself,  or  his  property  is  in  some  way 
under  the  control  of  his  Creditors ;  and  this 
can  only  take  place  where  there  is  confidence 
in  his  honesty.  If  the  law  passed,  as  proposed, 
the  same  state  of  things  exacdy  would  exist. 

The  Trader  must  either  by  the  assent  of  his 
Creditore  be  left  in  possession  of  the  Assets, 
or  must  put  the  Assets  in  a  position  saUsfactoiy 
to  the  Creditore. 

He  must  get  then  the  assent  of  his  Creditors 
by  degrees  to  his  proposal  of  liquidation, 
whether  bv  Compromise,  Deed  of  Trust,  or 
Inspectorehip. 

If  it  be  by  Conopromise,  he  retains  the  nro* 
perty  to  pa^  the  Compromise ;  if  by  Deed  of 
Trust,  he  gives  dominion  over  the  property  to 
the  Trustees  as  soon  as  the  Trust  Deed  is  exe- 
cuted ;  if  by  Inspectorship,  he  retains  the  pos- 
session of  the  property  subject  to  the  control 
of  the  Inspectora. 

It  rarely  happens  that  the  arrangements  are 
assented  to  by  a  sufficient  number  in  less  than 
three  months,  but  in  the  meantime  no  difficulty 
stands  in  the  way  of  collecting  debts  due,  or 
realising  property,  excqit  where  there  is  an 
Assignment  in  Irust  executed  by  the  Trader, 
which  under  the  existing  law  ia  an  Act  of 
Bankruptcy,  and  therefore  makes  it  difficult 
for  a  Trustee  to  give  sufficient  discharges,  b&- 
cattse  Ms  very  tiue  is  an  Aet  of  Bankruf^, 
of  which  every  Debtor  paving  him.  has  notice; 
practically  the  three  modes  of  administntion 
will  be  at  the  onset  conducted  ahke,  that  is  to 
say,  the  Debtor  must  firet  get  his  Creditors' 
assent,  and  in  the  meantime  ^rill  remain  in 
full  power  to  realise  the  property. 

If  a  Trust  Deed  is  proposed,  ne  most  get  a 

S'oper  amount  of  his  Creditore  to  sign  the 
eed  before  he  himself  signs  it,  and  in  the 
mean  time  he  is  competent  to  collect  his  debts 
and  realise  his  property  himaalf. 

In  every  case^  tnerefore,  it  appean  to  be 
sufficient  to  give  the  Trader  the  power  before 
the  expiration  of  three  months  to  goto  some- 
Court,  and  to  show  that  he  has  a  sufficient, 
majority,  and  therefore  to  make  the  arrange- 
ments complete  and  binding  within  the  Act, 
although  the  three  months  have  not  expired. 

Such  a  power  c^ppean  only  necessary  with  a 
vienr.to  the  payment  of  dividends,  and,  pos-> 
sibly,  in  case  ot  a  Trust  Deed,  in  order  to  give 
it  a  conehisive  validity  and  to  prevent  its  bc^. 
an  act  of  Bankruptcy.  This  power  it  is  pro^ 
posed  to  gife.' 

We  are  unable  at  jnresent'to  make  anj  fur- 
ther extracts  from  tnis important  document,, 
which  appears  completely  to  exhaust  the 
subject,  imd  answers  every'possible  objection 
to  the  proposed  amendments. 


CANDIDATES  WHO  PASSED  THE  EXAMINATION* 
JSaster  Tenth  1849. 


Names  qf  Candidates, 
Allison,  William       • 
Amjs,  John  Dunham 

Armstrong,  George    • 
Bamford,  John  . 
BardweUy  Everett,  jno. 
B»tud,Bichaid 
Bath  am,  Jamea  . 
Beonety  William,  juo. 
Blackmore,  William    . 
Boggle,  John      . 
BoDe,  Robert  William 
Brewster,  John 
Barton,  John  Francis 
Cballis,  WiUiam 
Chandler,  Thomas  Wbittj 
Conwoith,  Job,  jtttt.   • 
CoHes,  WiUiam 

Croft,  Richard  Tompsett 

Crosby,  Timothy 

DawaoDfWJlKam. 

Deakin,  Willtam 

De  Carteret,  Jobn  Dtmiere 

DonglsB,  Robert 
Drage,  William  Henry 
Dryland,  Robert  Coster 
Emmet,  WiUiam  Henry 
Farrer,  William  Jamea 
FvredAy,  Richard  William 
Gamit,  WiUiam  Henry 
GObectaon,  William    . 
Goodere,  John  Henry 
Goodman,  Cbbrles  Samuel 
Hall,  John  WiUim      . 
Hall,  Joeepfa 

HaUfltt^red«ack.HiiglMi 
Haynea,  Robert .        • 
Haywmd^  WiUite-    ., 
Hearn,  William  • 

Holt,  William    • 
Hooka-,  Ayerst  •         • 
Hopgood,  John  •        , 

HndaoB,  Alfred  Rieketts . 

Jewitt,  Frederie  Hardy 
Johnson,  John  Hemyr 
Jenea^  Benfamiik  William 
JdMeyJeha- 
Joiaa^,  Chvries 


Si'Alpin,  Daniel 
Hence,  WiUiam,  Jan. 
Mgenaey,  Emrt-^moa. 
Nedham,  Thomas  Stanley 
Kadfiord,.  Edwaid  Vangban 
RandsU,  Thomas 
Rkhards,  George  Sealer 
Rogeia,  WiUiam 
Sheppari,  Frtaew  John 
SfiMtler^  RiAtort^lmeir^ 


Stringer,  Joeepb 


7b  whom  Articled,  Assigned,  Sfc. 
William  Grant  Alliaon,  Loodi 
Frederick  Harrison,  Koomsburysqaare  }  WiUiam  Taylor  Priebttd, 

Newgate^treet ;  WilUam  Helton  Crealock,  Regent-street 
Edward  HsU,  NewcasOe-onpTyne 
John  Fez,  Ashboum 
Everett  BardweU,  sen.,  Norwich 
Riebsrd  Every,  Exeter 
WiUiam  Brinton,  Kidderminster 
WilHsm  Rennet,  Chapel-en-le-Frith 
John  Lambert,  Salisbnry 
Septhnos  Booker,  Liverpool 
Allan  Belfield  Bone,  Devoaport 
JosMh  Radelifie  Wilson,  Stockton 

Ffederiok  Barton,  Linoohi;  ChailaB  Davison  Scott,  7,  Faniivil'»ion 
JsBMS  Brooks,  Basingstoke 

Benjamin  Chandler,  Jan.,  Sherborne  „      «    ^    ^ 

Thomas  Btgaby,  East  Retford;  John  Mee,  East  Retford 
ESward  Corlea,  Woreeater  •        ^      ^ 

Charles  Arthur  Dodd,  late  of  5,  BiUiteivstreet ;   Thomat  Gniebee, 

5,  Billiter-street 
Charles  Parsons,  Temple-chambers,  Fleet-street 
Thomas  Henry  Faber,  Stockton 
Bttijamin  Field,  4,  Linc61n's4nn-fieldB 

Thomaa  HiU, Birmingham  ,      ^    .  ,  ^.        ^      „  ^ 

John  Edward  Elworthy.  Plymouth;  Daniel  Alexander  Freeman, 34, 

Old  Jewry 
Edward  WUloby,  Berwick-on-Tweed 
Zachaiy  Brooke,  New  BosweU-court 
George  Gray,  Newbury 

Charles  Firi.  Bristol ;  Finlay  Knipht,  14,  Bloomsbuiy-iqaKe 
Waiiam  Loxham  Ferrer,  66,  Lincoln's-inn-fielda 
George  Robinson,  Wolverhampton 
Matthew  Gaunt,  Leeds 

HoMy  Lloyd  Harries,  Llandovery  ;  David  Lloyd  Harries,  Llandovery 
George  Marshall,  Berwick-on-Tweed 
John  Tanoer,  Speenhemlaod  ,     «,        «         ^, 

Felix  John  Hamel,  Tamworth ;  John  Shaw,  Tamworth 
Robert  Farley,  Aahford 

AUred  Robinson,  17,  Orchard-atreet,  Portman-square 
.  John  Hayward,  HisUnd  and  Oaweatry  ,  ,     ,        m 

Thomaa  Hearn,  Buckingham;  Samuel  Berridge,  Leiceater;  Clement 
Tudwav,  1,  Joha-st.  •,,.GeoBge iewis  Phippa  Eyre,  1,  John-street 
George  Wells  Holt,  Great  Yarmouth 

Knowka  King,  Maidstone  „_     -        j  *    t-«ii^ 

Jamea  Hopg^dr  1*.  King  WiUiam-stwet.  Strand,  end  3,  LyaU^. 

Eda^^W^e*01d^^  bite ef  Penhow,  wwr  of  StntfotdHm-ATOO  ; 
Edwin  BaU,  Perahore 
,    James  Watson  Jewitt,  45,  liafr-rtteet' 
.    Thomaa  Harrison,  Kendal  «    .    i.  «   *    ^ 

Septimoa  Davidson,  Weaveim'-haH, «,  Baamghiltatreet 
,    JobnTrevillian  JenkiiivSw«»ea         ,     «    ,        /-»%.» 

Oeecge  Lueaa,  Greal  Yarmouth  ;  Charles  Ranken,  Gray  s-inn 
.    Jan»aPe»jyPhUlips.ia.St.Swithin's-lano 

Simon  Ewart,  late  of  CarUsls ;  George  Mounsey,  Carlisle 
.  John  Pariaer,  .Worcester  ^,  ^        «  a*    i    • 

Jsmes  Mounsey,  Carlisle  ;  George  Mounsey  Omy,  9,  Slaple-um 

HaUbrd  Adooci  Leicerter  ;  Hemcy  Puker^  ir,  Bedfard-row 
,    Henry  Radford,  Atheratone 
.    John  RandaU,  10,  KingVbeach-waUc,  Temple 
>    Geoige  Whateley,  Birmingham 
.    Thomas  Harrison,  Kendal 

Richard  8heppard.W6lls  . 

.    Joseph  Lueaa,  1 ,  Tlfinity-p^«oa.  Cbafing-cwsa 
. .  Robert  Wedddil,  Berwick-on-Tweed 

.    Richard  Travem  Way,  Bradford  w;n;^«  n  j^v 

^  Johnilency  CromwS  Hiiswtt,  8^  Gray  Wnn^iww ;  WiUM«Aslphi 

Bnohanan,  8,  BaaingbaU-atreet  ^  ^  .   £  u 

,    WiUiam  Stewart,  formerly  of  Harbury,  now  of  Wakefield 


50.     Candidates  Pasied.--Aiioni€^9  Cert^UiaUlM^.^^ftpmorCmirts:  LordChtmceOor. 


Symoos,  Richard  Jmies  Edward 
Taylor,  John      ,        .        •        . 
Templet,  Charles  James    . 
Templar,  Reginald  William 


Tomprett,  John  . 
Trenerrv,  John  Griffiths 
Wall.  Richard  Wall 
Ward,  Thomas  Robinson 
W&tkios,  James 
Watts,  Robert  Jack  • 
Wesull,  I'homaa 

White,  Alexander  Miller 
Whitley,  Edward 
Williams,  Griffith 
Williams,  Isaacs 
Wills.  William    . 
Wood,  Henry  Eycott . 
Woodhouse,  Thomas  . 
Wooler,  Octavius  Borradail 
Worship,  Starling  Dky 
Wright^  Herbert 
Yoang,  Henry  Wella 


Riehard  Svnoaa  ,  Wa^ebridge  . 

William  Fretwell  Hoyle.  Rotherham 

John  Geare,  Exeter ;  John  Sims  Weir,  97,  Nicholaa-Iane 

Henry  Karslake,  4,  Carlton-chambers,  Regent-straet ;  Charles  Flet- 

cher  Skirrovr,  1,  Bedford-row 
JosAph  Lucas,  1,  Trinity-place,  Chiuing-croaa 
Matthew  Perkins,  Bristol 
Robert  George  Smith,  3,  New-inn,  Strand 
Thomas  Chnbb,  Malmesbary 
James  Kyrke  Watkins,  Bolton-le-Moors 
John. EUiot  Wilson,  Cranbrook 
John  Brans,  Si,  Southampton-street,  Corent*Garden  ;  Joseph  Raw, 

5,  EumiralVinn 
Henry  Griffin  Dean,  the  Rookery,  Colchester 
Matthew  Dobson  Lowndes,  Liverpool 
Edward  Owen,  Dolgelty ;  William  Jopes,  Crosby-eqaare 
John  Taylor,  Southstoke  and  Bath 
Thomas  Bolton,  Wolverhampton 
Henry  Harris.  Cainscross,  near  Stroud 
John  Woodhouse,  Bolton*le- Moors 
-  William  Rymer.  Darlington 

William  Worship,  Yarmouth ;  George  William  Andrews,  Sudbury 
Edwin  Wright,  Birmingham 
Robert  Young,  Battle ;  John  Joseph  Field,  95,  Guilford-street,  Rus- 

sellosquare 


ATTORNEYS'  CERTIFICATE  DUTY. 

(We  are  glad  to  hear  that  Lord  Robert 
Grosvenor  arrived  in  this  country  on  Tuesday 
last,  and  we  understand  that  the  Incorporated 
Law  Society  lost  no  time  in  appl3riDg  to  his 
Lordship  to  take  the  charge  of  the  Bill  for 
the  Repeal  of  the  Certificate  Duty  on  Attor- 
neys, and  to  fix  an  early  day  for  bringing  in 
the  measure. 

It  will  be  observed,  at  p.  42-3,  ante,  tbat 


the  Metropolitan  and  •  Provincial  Law  Asso- 
ciation has  energetically  seconded  the  exertions 
of  the  Incorporated  Society,  and  that  133 
petitions  are  now  in  the  hands  of  the  Com- 
mittee, ready  to  be  employed  when  the  motion 
comes  on. 

The  members  of  the  profession  should,  in 
their  several  districts^  remind  tkdr  repre- 
sentatives of  the  just  -ground  of  their  claim, 
and  ensure  their  attendance  at  the  time  ap- 
pointed. 


RECENT   DECISIONS   IN  THE  SUPERIOR   CqU^TS- 

AND    SHORT    NOTEB    OF    CA8BS. 


Attomey^General  v.  Monro,  *  May  4,  1B49. 

TAXATION  OP  COSTS. — THIRD  OOUNSm.. 

Upon  taxation  of  costs  between  party  and 
party,  held,  that  the  general  rule  was  to 
aliow  only  two  counsels  and  that  to  justify 
a  departure  from  that  rule  it  was  necessary 
to  show  that  the  case  was  of  great  import- 
ance or  difficulty. 

This  suit  related  to  the  Scotch  Church  in 
St.  Peter's-square,  MancheBter,  and  was  beard 
in  the  first  place  by  the  Vice*Chancelkir 
Kniflht  Bruce,  and  afterwards  cm  appeal  to  the 
Lord  Cbanoelkir,  when  ihe  appeal  -was  dis- 
missed with  costs,  to  be  taxca  as  between 
party  and  party*  iliree  counsel,  Betfaell,  Rus* 
sell,  and  Little»  were  heard  on  the  appeal,  the 
two  latter  only  having  been  retained  in  the 
Gottct  below»  and  the  costs  had  been  ina^ased 


to  400/.,  the  fees  to  Mr.  BethcU  being  about 
half  the  sum.  The  Master  had  allowed  these 
costs,  and  the  Vice*  Chancellor  Knight  Bruce 
had  refused  to  disallow  such  taxation,  where- 
upon diis  appeal  was  presented. 

Roll  and  Selwyn,  for  the  appellant,  urged 
that  the  rule  was  .to  allow  only  two  counsel  in 
ordinary  cases^  and  that  no  extraordinsry 
circnmstancee  were  shown  to  take  the  present 
case  out  of  that  rule.   • 

/.  RusseU  nnd' Little,  for  the  reepondent, 
contended  Chat  the  case  was  of  great  iopor* 
tance  and  justified  the  retaining  of  a  third 
counsel)  citing  Attornof^Qeneral  v.  Draper^ 
Company,  4  Beav.  305  •,  and  Smith  v.  Earl  qf 
Effingham,  10  Bcav.  378. 

The  Lord  Chanfidhr  said>  that  the  general 
role  in  the  taication  of  coats  between  party  ^d 
paitf,  was  to  allow  only  two  cooneel  ia  ordi- 
nary eases*  In  the  Honseof  Lords  two  eoanwl 
only  wens  heard  on  each  aide,  hot  in  Chanceiy 
there  was  no  limit  as  to  the  immber»  snd  it 
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woukL  be  unjiut  to  burden  the  lonog  party 
with  the  coeU  of  the  emploTment  of  all  the 
couDseL  In  the  Attomeg-General  v.  Drapers' 
Company,  cited  at  bar,  an  additional  brief  was 
to  be  allowed  where  the  Attorney-General  was 
personally  concerned^  although  not  counsel  in 
the  cause.  The  importance  or  difficulty  of  this 
case  was  not  such  as  to  justify  a  departure 
from  the  ordinary  practice  of  the  Court,  and 
the  Master  must,  therefore,  disallow  the  costs 
of  letaining  the  third  counsel. 

Mav  5,  S.— Loiufon  and  North-  Western  Rail- 
way Com/wny  y.  Smkk — ^Appeal  dismissed. 
—  S,—GoodaU  V.  Gato/Aom— Part  heard. 


Volls'  Cottxt. 

Attomey'-General  v.  Rees  and  others,    April 
30,  1649. 

KXCSPTIOKS    TO     ANSWKR    FOR    IN8UFF1- 
CIKNCY. 

Ujpon  exceptions  to  the  Master^s  report  find' 
ing  that  the  defendants  in  an  information 
to  restrain  the  v>orking  cf  certain  coal 
mines  under  the  shore  of  a  river,  between 
high  and  low  water-mark,  were  not  bound 
to  make  inquiries  of  their  agents  as  to  the 
matters  inquired  after  by  the  interroga- 
tories: Held,  that  the  defendants  were 
hound  to  make  the  inquiries  if  they  could 
not  answer  as  to  their  knowledge  or  beliefs 
and  exceptions  to  the  answer  for  insuffi* 
ciency  allowed  on  the  ground  of  such  omis- 


Thib  suit  was  instituted  by  the  Crown,  to 
restrain  the  working  of  certain  seams  of  coal 
or  culm  existing  under  the  shore,  below  high- 
water  mark,  in  the  Bury  River,  Carmarthen- 
shire. It  appeared  that  the  Poit  Colliery  Com- 
pany had  ootained  leases  of  certain  land  in 
Pembry  parish,  adjoining  the  Bury  river,  with 
power  to  work  the  seams  of  coal  and  culm,  and 
the  company  had  sunk  a  shaft  for  that  purpose. 
The  bill  alleged  that  the  line  of  high-water  had 
been  removed  lower  down  the  sea  shore  by  cer- 
tain embankments  and  other  works  which  had 
been  formed  with  their  sanction,  and  that  large 
jwrtions  of  the  land  formerly  covered  by  the 
sea  had  become  dry  land ;  and  that  the  com- 
pany had  taken  a  quantity  of  coal  and  culm 
from  under  the  shore  below  high-watennark. 
The  bill  then  prayed  that  the  right  of  her  Ma« 
jesty  to  such  sea  shore  and  all  veins  or  strata 
of  coal  tlMnuDder  snight  be  dedared*  and  that 
any  iieenaea  to  saiae  such  coil  or  culm  might 
be  declared  void« 

The  dflfendanta,  in  answer  to  certain  inter- 
TOgatcfies  whslher  the  present  workings  of  the 
company  were  not  under  the  sea  shore  to  the 
aeawaia  of  hiah*walermark»  and  whether  they 
had  not  suiaad  and  diapoeed  of  ooal  from  the 
vdaa  of  coal  voder  the  aea  shore  between  high 
and  bir-«nitennaik»  aaid  they  could  nota&* 
awertheaaiDeraato.their.knowMfce  or  belieL 
Exoaplma  wove  taken  for  iaeiiffioiency»  bus 
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the  Master,  upon  reference  to  him,  found  the 
answer  sufficient,  whereupon  exceptions  were 
taken  to  the  Master's  report. 

The  Solicitor-General,  Turner,  and  Maule, 
in  support  of  the  exceptions,  contended  that  if 
the  defendant  could  not  answer  the  interroga- 
tories as  to  their  knowledge  and  beUef,  they 
were  bound  to  obtain  the  necessary  informa- 
tion from  their  agents. 

Malins  and  Hauhaw,  contr^. 

llie  Master  of  the  Rolls  held,  that  the  an- 
swer was  insufficient,  and  s^lowed  the  excep- 
tions to  the  Master's  report  taken  by  the  Attor- 
ney-General,—  the  defendants  to  have  six 
weeks'  time  to  put  in  their  further  answer. 


May  S.-^Attomey^General  v.  Corporation  of 
London — Order  as  to  costs. 

—  7. — Dobbs  V.  Goren — Receiver's  account 
ordered — Reference  as  to  necessary  repairs. 

—  T^-^In  re  Ragner — ^Taxation  of  costs  re- 
fused, as  more  than  a  year  bad  elapsed  and  no 
special  circumstances  were  shown* 

—  3,  4,  5,  8,  9.— /»  re  Burchell. — Cur.  ad, 
tult, 

—  8, 9>^Leith  v.  Bishop  of  London — Stand 


^UC'dbimcrnor  of  englanlr. 
Peto  V.  Peto.    April  29, 1849. 

FAMILY    ARRANOJSMENT.  —  CON'TINOBNT 
GIFT. 

Certain  property  was  given  amongst  such  of 
eight  children  as  should  be  alive  at  the 
death  of  the  mother,  and  family  arrange- 
ment deeds  were  agreed  upon  to  provide 
that  the  children  qf  any  child  dying  in  the 
mother^s  Hfe  should  take  the  parent's  share, 
but  was  not  executed  by  aU^some  being 
infants  and  others  abroad — one,  however, 
absolutely  refused.  A  party  to  the  deeds, 
who  had  signed^  died  leaving  children.  A 
petition  by  them  to  divide  the  property  into 
seven  parts,  and  to  give  one-seventh  to  the 
reusing  party,  and  to  divide  the  remaining 
six-sevenths  into  seven  parts,  one  of  which 
to  go  to  the  plaint^s^  was  dismissed,  on 
the  ground  that  the  parties  to  the  deeds 
contemplated  an  equal  division,  and  that 
the  other  parties  would  be  placed  thereby 
in  a  worse  position  than  they  would  have 
been  in  had  they  all  survived  the  mother. 

Thr  testator,  Henry  Peto,  directed,  by  his 
will,  the  residue  of  his  estate  to  be  divided  into 
fire  equal  parts,  two  of  which  he  gave  to 
'lliomas  D.  Griasell  and  Ann  Sua  wife,  and 
unto^  between,  and  amongst  such  of  their 
chHdrsn  as  should  survive  the  said  Ann. 
lliere'were  eight  children,  and  as  the  gift  waa 
contingent  upon  the  deaUi  of  Ann,  deeds  of 
arraagement  were  entered  into  in  April,  1832, 
to  which  all  were  made  parties,  in  order  to 
prdvide  against  the  eontmgency  of  either  of 
tbaoft  dying  in  their  mothePs  liifetine  leavin|^ 
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children,  so  that  sneh  children  tnight  stand  trt 
ioeo  parentis  and  take  their  parent's  share. 
James,  one  of  the  children,  ahsolutelf  refnsed 
to-ra:ecate  these  deeds,  and  some  of  them  being 
infants  and  some  in  India,  could  not  execute 
the  same ;  Mar^,  one  of  the  children  who  had 
executed  it,  died  during  the  mother's  life, 
leaving  four  children,  the  present  plaint^iFs, 
who  filed  their  bill,  claiming  to  have  the  fund 
divided  into  seven  parts,  one-seventh  to  go  to 
James,  and  the  remaining  eix  sevenths  to  be 
'divided  into  sevenths,  and  one  of  such  sevenths 
to  he  divided  among  the  plaintiffs. 

Bethell,  J.  Parker,  and  Piggatt  for  the  plain- 
tiffs; the  Solicitor-General,  FolMt,andToUer 
for  some  of  the  defendants ;  Rolt  and  Willcock 
for  others. 

The  Vioe-Chance^dr  said,  the  arrangement 
was  entered  into  on  the  supposition  that  all  the 
children  should  execute  the  deeds.  The  object 
of  those  deeds  was  to  provide  that,  in  case  of  the 
death  of  any  child  in  the  lifetime  of  the  mother, 
leaving  children,  such  child  should  take  its 
parent's  share.  The  share,  in  that  case,  would 
oe  only  one*  eighth,  whereas  they  claimed  in 
effect  more  than  that  sum.  It  could  not  be 
supposed  that  anv  of  the  contracting  parties 
intended  to  put  himself  in  a  worse  position 
than  the  others,  ox  than  he  would  have  been  in 
if  they  had  all  survived  the  mother.  Under 
these  circumstances,  therefore,  the  arrange- 
ment could  not  be  enforced^  and  the  bill  must 
be  dismissed. 

May  S.—Roberts  v.  Roberts-^  Stand  over. 

—  8. — Duke  ofMontebeiio  v.  Qemmer — In- 
jimcdon  to  restrain  the  use  of  plaintiff's  name 
and  labels  on  champagne  bottles  and  corks. 


the  0002.  leceived  by  faim^ms  he  had,  in  conse- 
<]^ience  of  liiaao  renouncing  probate,  no  riffat 
to  retain  his  debt  in  priority  over  the  oder 
creditors  of  the  testator. 

May  8.— J«  re  Nisier' Dale' Iron  Company^ 
Master's  report  confirmed. 

—  8.  —  Attorney-General  v.  South-'Westem 
Railv)ay  Company — Injunction  restraining  in- 
terference with  turnpike  road,  until  another 
sufficient  road  formed. 


Sndth  V.  North.    April  19>  1849. 

BBKOUNCINO  KXKCUTOR.  —  BBTAINSR  OF 
DEBT. 

Held,  that  a  renouncing  emeoutor  has  no  right 
in  priority  over  the  other  creditors  to  re- 
taan  a  debt  due  to  him  from  the  testator 
out  of  tnoneys  received  by  him  brfore  re- 
■funsncsng. 

This  suit  was  instituted  by  the  creditors  of  a 
testator,  who  by  his  will  appointed  the  defend* 
ant  and  another  his  executor.  The  defendant 
renounced  probate  and  dischdmed  the  trusts  of 
the  will,  but  had  nevertheless  retained,  in  pay- 
vent  of  a  debt  due  to  him  from  the  testator, 
pert  of  the  sum  of  9002.,  fonniag  part  of  the 
assets,  and  which  had -been  received  by  him 
ivith  die  concurrence  of  his  co-executor,  in  re- 
Bpect  of  «  policy.  A  question  now  arose, 
i^iether  the  defendant  North  was  entitled  to 
imain  the  debt 

Matins  and  C.  Barber  for  the  fMntiff ;  Tem-' 
.pie,  Baoou,  Lovat,  Qtassesoid  De  Gex  for  the 
defieiidants. 

The  Ftee.(7AMMia9rheldthat:thedsCBndBnt 
hanof^  noomuced,  mast  pay  ovor  tiM  whole  of 


Wfct'C^sticdfor  CSSfsncm* 
Corbyn  v.  Attorney-General,    April  21, 1S49. 

CHARITV    FUND   DtSTRIBrTED   WITHOUT  A 
BBFBBKNGB   TO   TBR   MASTKR. 

Order  made  without  a  previous  reference  to 
the  Master  for  payment  of  bequest,  where 
it  appeared  from  affidavits  that  there  was 
no  othp-  society  coming  within  the  descrip- 
tion of  the  will. 

This  was  a  petition  for  the  payment  of  a 
sum  of  5,000/.,  which  a  testator  named  Phillips 
had  -bequeathed  to  the  school  for  the  indigent 
blind,  near  the  Blackfriars'  fioad. 

Nichols,  in  support  of  the  application  urged, 
that  the  Asylum  for  the  Indigent  Blind  ^ 
an  incorporated  society,  and  the  affidavits 
alleged  that  there  was  no  other  society  which 
could  come  within  the  dessription  of  the  be- 
quest. 

The  FicC'Chancellor,  without  directing  a  re- 
£erence  to  the  Master  to  ascertain  the  identity 
of  the  charity,  made  the  order  aa.  prayed  for. 


(Before  the  Four  Judges.) 
Doe  dem.  Morison  v.  Plummer.    April  21, 1849* 

BBNBFrr  BUILDING  flOCIVVY. 

Rule  nisi  granted fornew  trial,  on  the  ground 
that,  the  Society,  who  were  the  plaintiffs  in 
the  action  of  ejectment,  was  illegal,as  though 
professing  to  be  established  under  the6Sc7 
W.  4,  c.  32,  it  only  enabled  capitalists  to 
obtain  usurious  interest  and  to  avoid  the 
stamp  duties, 

THisactkmwus  bsoag^t  bythe  trasieesof 
the- Bayswater  Mutual  Assasanee  and  AocsflM* 
lating  Fimd  Society  against  the  defendant,  a 
builder  in  Yoik  fitreet,  WestasiBster,  to  re- 
cover possession  of  certain  premises  in  Chelsst, 
aduch  the  defendant  had  mortgagnd  to  the 
pkdntiffii,.  as  a  ^senmiy  lor  .a  aoHi'idiidi  the 
plaintiffi  had  advaaoed.  IIm  trial todcpisee 
at  the  Sittings.after  Hihvy  Tsnn,  at  West- 
moinster,  beisre  Losd Dsnman,BBd  the  venhet 
wasgnran  for  rtkekssois  of  .tho  piaintiffs,  h»t 
leave  was  vessrved  to  Ae  dstadaiit<to^awT«  *o 
enter  8  aomait,  or  lo  eaisr  tfarvwdklJoriiisi- 
•slf.    Thbiapptortian.''iwiBi  llwiiafina  msdtf  ftf 
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a  rdc,  calling  on  the  plaintiff  to  show  cause 
why  a  nonsuit  should  not  he  entered,  or  the 
vertict  entered  for  the  defendant.  It  was 
urged  in  support  of  the  application,  that  al- 
though the  society  profeaaed  to  have  been  es- 
tablished under  th&sUtute  6  &  7  W.  4,  c.  32, 
to  enable  industrions  and  saving  persons  to 
invest  their  money  in  .the  purchase  of  smali 
hoQses,  it  was  in  reality  only  to  enable  capital- 
ists to  obtain  usurious  interest,  and  to  avoid 
paying  the  stamp  duties;  and  was,  therefore, 
an  illegal  society. 

Jkf.  Chambers  in  support  of  the  application. 

The  Court,  granted  the  rule  nisi. 

May  8. — Regina  v.  Staeey — Rule  Htm  for  pro- 
etiendo  to  send  back  order  of  London  Quarter 
Sessions,  discharged. 

—  ^.^Coaper  y.  Home— Rule  absolute  to 
set  aside  writ  of  aununons  and  subsequent  pro- 
ceedings. 

—  8.— Locit  V.  Ashton — Damages  reduced 
by  consent  to  60/. 

—  9.— Regina  v.  Bishop  of  Exeter — Rule 
discharged  for  ^uare  impedit, 

—  4, 9. — Duke  of  Portland  v.  Bagshawe  and 
others— 'Cur,  ad,  vult. 

—  9,— Doe  d.  Dand  v.  Thompson — Car.  ad. 
nU. 

--  12. — Regina  y.  Inhabitants  of  Bamsleg — 
Order  of  Sessions  quashed,  and  of  removal 
confirmed. 


Baron  de  Bode  v.  Reginam,    May  1, 1849. 

WRIT  OF    KBBOR.  — >  ATTOmNBY-QSZramAI^'B 
FlilrT. 

RsJenisi  to  clerh  of  errors  to  aUow  a  writ  of 
error^ without  the  Attomey-OeneraVs fiat 
—her  Majesty  having  granted  leaee  to  sue 
out  a  writ  of  error  into  the  Home  qf  Lords, 
This  was  a  motion  for  a  rule  calling  on  the 
derk  of  the  errors  of  this  Ooiir^  to  risow  cause 
▼h]r  he  did  not  allow  a  writ  of  error,  which  the 
plaintiff  was  desirous  of  obtaining.  Judgment 
nad  been  given  in  this  Court  against  the  plain- 
tiff upon  cert^n  grounds,  and  also  in  the  £br- 
chequer  Chamber  on  error,  but  not  exactly  on 
the  same  grounds,  though  to  the  same  effect. 
A  petition  was  thmfore  presented  to  her  Ma* 
je^  for  leave  to  cue  out  a  writ  of  error  to  the 
Htuse  of  Lords,  flatting  forth  the  two  judg- 
BSDts,  thmigh  iho  Secretary  of  State  for  the 
Home  Department,  who,  on  the  14th  of  Mardi 
ognified  to  the  plaintiff  that  the  prayer  of  the 
Pititkm  had  bm  gmatad.  An  application  was 
dien  made  to  the  Cmrsilor  of  the  Petty  Bag 
Office,  who,  after  coaaideriag  the  matter,  in- 
fomad  the  phuatiff's  solicitorthat  the  fiat  from 
the  Attorney-General  was  unnecessary,  as  the 
cause  had  beea  in  enor  .in  the  Exchequer 
Oiamber.  The  writ  was  issued  and  brought 
to  the  derk  of  errara  in  this  Goort,  who,  how. 
ever,  said  that  the  te  on  the  part  of  the  At- 
tmsy.QMMndfiw:Beet8iiry.    A  patilion  was  I 


therefove  preaeated  to  the  Attoreey-General, 
setting  out  the  matters  of  the  former  petition, 
and  containing  the  certificate  of  Manning,  S.L., 
that  there  were  errors  on  the  record,  llie  At- 
torney-General having  refused  the  fiat,  the  plain- 
tiff made  the  present  application. 

M.  D,  Hill  in  support  of  the  motion,  con- 
tended, that  as  the  writ  had  issued,  the  plaintiff 
waa  entitled  to  it  without  the  Attorney-General's 
fiat,  and  that  the  clerk  of  the  errors  was  bound 
to  receive  the  same. 

Coleridge,  J.,  granted  a  rule  nisi. 

May  7. — ^The  Atiomey-Oeneral  appealed  and 
admitted  that  in  this  case  his  fiat  was  uime- 
cessary. 


Reed  v.  Shmbsole.    April  25,  1849. 

flUGGBSTIOK  TO   DEPRIVE  OP  COSTS. — WRIT 
OP  INQUIRY  TO   ASSESS   DAMAGES. 

Held,  (by  Wilde,  L.  C.  J.,  Coltman  and 
^tfianu,  JJ.,dubitante  Cresswell^J.,)  that 
the  9  <?•  10  Vict,  e.  95,  *.  129,  did  not  in* 
elude  judgments  by  default,  nor  a  writ  of 
inquiry  before  the  sheriff  to  assess  damages* 

This  was  an  action  of  trespass  for  an  as- 
sault, on  which  there  was  judgment  by  default 
for  want  of  a  plea,  whereupon  a  writ  of  inquiry 
was  issued  and  the  damages  assessed  at  40#. 
A  suggestion  was  therefore  entered  upon  the 
roll,  under  the  9  &  10  Vict.  c.  95,  s.  129,  to 
deprive  the  plaintiff  of  his  costs,  upon  the 

Sound  that  as  the  judge  had  not  certified  on 
e  back  of  the  record  that  the  action  was  fit 
to  be  brouffht  in  the  Superior  Court,  the  action 
ought  to  have  been  brought  in  the  Sheppv 
County  Court,  within  the  jurisdiction  of  which 
the  cause  of  action  arose.  The  plaintiff  de- 
murred to  the  sugg^tion. 

Creasy,  in  support  of  the  demurrer,  con- 
tended, that  the  129th  section  only  applied  to 
cases  in  which  "  a  verdict  shall  be  found' for 
the  plaintiff  for  a  sum  less  than  20/.,"  &c.,  and 
that  the  award  of  damages  was  not  "  a  verdict" 
within  the  meaning  of  the  act. 

Wise,  in  support  of  the  suggestion. 

The  Court  held,  (per  Wilde,  L.  C.  J.,  Colt- 
man  and  WiUiaras,  Jj.,  dwbitante  Cresswell,  J.,) 
that  the  demurrer  was -well  founded,  as  the 
129th  section  did  aot  apply  to  judgments  by 
default,  but  to  a  verdict  upon  the  trial  of  the 
cause,  and  that  the  award  of  damages  by  a 
jury  on  a  writ  of  inquiry  before  the  sheriff  was" 
not  strictly  a  verdict.  The  judgment  most, 
thenfote^be  for  the  plaintiff,  and  the  demuner 
be  allowed. 


Court  ni  C^tq}xzt, 
Cole  V.  F erring  and  another,    April  18, 1849* 

NEW  TRIAL. — PAUPER  CAUSE. — EXCBSBITS 
DAMAGES. 

Bmte  for  new  trial  of  a  pauper  cause,  on  the 
grmmd  thai  the  damages  were  excessive. 
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refused,  as  the  judge  was  not  dissatisfied 
with  the  verdict, 

Thb  plaintiff  who  sued  in  formd  pauperis^ 
brought  an  action  to  recover  compensation 
from  the  defendants,  who  were  the  executors  of 
Ihomas  Connsellor,  for  services  rendered  by 
plaintiff's  wife,  in  getting  up  evidence  to  sup- 
port  a  claim  of  Mr.  Counsellor  under  a  codicil 
to  the  will  of  Mr.  James  Wood  of  Gloucester. 
A  verdict  for  150/.  was  given  for  the  plaintiff. 
It  appeared  that  Mr.  Justice  Coltman,  who 
presided  at  the  trial,  was  of  opinion  that  the 
plamtiff  was  entitled  to  a  verdict,  but  con- 
sidered the  damages  were  excessive.  A  motion 
was  therefore  made  for  a  nile  for  a  new  trial, 
on  the  ground,  as  the  executors  felt  they  were 
justified  in  resisting  what  they  considered  as  an 
inproper  demand,  they  desired  to  trj-  the  ques- 
tion  again  before  a  special  jury. 

Talfourd,  Q.  S.,  in  support  of  the  motion. 

The  Coar^  however,  refused  the  rule,  on  the 
ground  that  a  new  trial  would  not  be  granted, 
because  the  damages  might  have  been  less  than 
they  ought  perhaps  to  have  been,  as  the  judge 
was  not  dissatisfied  with  the  verdict,  though 
he  thought  the  damages  were  excessive. 

Rule  refused  accordingly. 

May  7.— Chapman  v.  QfipenAeiw— Rule  to 
enter  suggestion  to  deprive  plaintiff  of  costs, 
under  the  9  &  10  Vict.  c.  95,  discharged  with 
costs. 

—  S- — Ness  v.  Angas^Rule  absolute  to  en- 
ter nonsuit. 

—  8. — Ness  V.  Armstrong — Cur.  ad.  vult. 
--  9'— Arnold  v.  JKyan— Rule  for  new  trial 

discharged. 

—  9, 12.— Master  Pilots  and  Seamen  of  New- 
castle-on~Tyne  v.  Hammxmd-^Cur.  ad.  vult. 

—  12.— 7\«nier  v.  Dca»e.— Rule  to  enter 
nonsuit  discharged. 


May  14.— Horn  v.  7%ontAoroii^ik— Rule  ab- 
solute for  new  trial. 
—  U.-^Higgins  v.  Pitt— Cur.  ad.  vult. 

ercf^tqutt  Ct^anArr. 
Regina  v.  Martin.    April  30,  1849. 

INDICTMENT,  —  VENUE. — EftBOR.  — JUBI8- 
DICTION. 

Where  the  venue  in  a  count  of  an  indictment 
against  the  receiver  of  a  stolen  sheep  was 
laid  in  Dorsetshire,  whereas  the  act  was 
committed  in  Somersetshire,  and  there  was 
nothing  in  the  count  to  shew  jurisdiction-' 
the  conviction  was  held  bad,  and  judgment 
ordered  to  be  arrested. 

The  prisoner  was  indicted  at  the  Dorset  Ses- 
sions, together  with  the  two  principals,  for 
sheep  stealing,  and  convicted  on  the  7th  count 
as  the  receiver,  well  knowing  that  the  animal 
had  been  stolen,  and  the  two  principals  on  the 
5lh  count.  After  verdict  was  given,  the 
counsel  for  the  prisoner  objected  that  the  venue 
had  been  wrongfully  laid  in  the  7th  count, 
inasmuch  as  it  stated  the  offence  had  been 
committed  at  Trent,  in  Somersetshire,  while  the 
venue  was  laid  in  Dorsetshire. 

Ffooks,  in  support  of  the  conviction. 

The  Court,  alter  referring  to  the  7th  count, 
said,  that  that  count,  without  showing  any  fact 
to  give  a  jurisdiction  in  the  county  of  Doraet, 
laid  the  venue  in  that  county  for  an  offence  com* 
mitted  in  Somersetshire.  The  Court,  upon 
such  a  state  of  things,  could  not  give  judgment 
against  the  prisoner  in  favour  of  the  prosecu- 
tion. The  count  gave  no  jurisdiction,  and  in 
the  absence  of  anything  on  the  face  of  the 
count  to  show  the  jurisdiction,  such  jurisdiction 
would  not  be  presumed  to  exist.  The  con- 
viction must,  therefore,  be  quashed,  and  judg- 
ment arrested. 


BUSINESS   OF  THE   COURTS. 


CHANCERY  SITHNGS. 

AT   WESTMINSTER. 

Horlt  €f»attttIIor. 

Trinittf  Term,  1849. 


Tuesday 
Wednesday 


Mav  t3  ^  ^PP®'^^  Motions  aod    Ap- 
\  '   peals. 

S3  i  (^*^^^^>''"-day)  Petitions  and 
(     Appeals. 


•  AppGsiU. 


Appeal  Motions  and  ditto. 

Friday  ,    .    June  1  K^et'^ion-dar)  Petitions  un- 
(     opposed  and  Appeals. 


Saturday  • 
Muuduy  • 
Tutfaday  . 
Wednesday 

Thursday    • 


Appeals. 


tliursday    . 

.     .  «i 

Fridflv   .    . 

•  .  «5 

Saturday     .     , 

.  t?6 

Monday      . 

,    .  2d 

Taeaday      . 

.    .  V9 

Wedn^lay 

.      .SO 

Thursday   .    . 

•  »l 

-.  f  Appeal    JVlodous  aod  Ap- 
(      peaU. 

Frid.iv        .  8*   (Patition-day)    onopposed 

'*'***       i      Peiitioos  and  Appeals. 
Saturday     .     .    .     9)    .         , 
Alonday     .     .    .Ill  Appeals. 

Tuesday     .    .    .  |j/'^PP«al   Motions  and  Ap- 
'  l     peals. 

N.  B.-^8«ich  days  as  his  Lordship  ai:s  on  appeals 
in  the  fiuuse  of  Liirds  exc«[it«d. 

fiSMtn  at  tl)t  mom. 

AT  WESTMINSTER. 

Tuesday     .    May  tt    Motions. 

Wednesday    .    .  tS    Petitions  in  General  Paper. 


Chancery  Sitiings,'- Common  Law  Siitifigs* 
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Thonday  • 
Fridftj  ",  . 
Samrday  . 
Monday  • 
ToMdaj  . 
Wedoeadaj 
Tharsdar  . 


.  f4 

.  t6 
.  28 

.  30 

.  31    Motiont. 


PImi,  D^miirrera.  Caaaes, 
Further  Directions,  aud 
Ezcepiiooi. 


Jane  1^ 

.     .     1 1  Pleas,   Demurrers,    Causes, 

.    *     4>     Further   Directions,  and 

•  •     5 1      Exceptions. 
.     .     6J 

,    •    7     Motions. 

r.  f  Pleas,   Demnrrers,  Causes, 
*        g-l     Farther    Directions,  and 

•  *        I     Exceptions 
.     .11     Petitions  in  General  Paper. 
.    •  12     Motions. 

Short  Caaaes,  Consent  Causes,  and  Unopposed 
Petitions,  Ofery  Saturday  at  the  sitting;  of  the  Court. 

Notice. — Consent  Petitions  must  be  presented, 
and  copies  left  with  the  secretary,  on  or  before  the 
Tbursdaj  preceding  tbe  Saturday  on  which  it  is 
iotendetCtbey  should  be  heard. 


Friday  ,  , 
Sat  unlay  . 
Monday-  . 
Tuesday  , 
Wednesday 

lliartday  • 

Friday     .    . 
Saturday    . 

Koodaj  • 
To«aday 


VictsCisinttliot  of  Gnglan^. 
Taeaday    •    May  t2    Motions. 
Wednesday    •    •  33    Petition-day 

iPIeaa,   Demurrers,   Excep- 
tions. Causes,  snd  Fur- 
ther Directions. 
.    •  25    Short  Causes  and  Ditto. 


Friday  •  . 
Satnrday  , 
Monday 
Tneaday  . 
WedMsday 
Tharaday  • 

Friday  .    . 

Saturday  • 
Monday  . 
Tuesday  . 
Wednesday 
Thursday   • 

Friday  .    . 

Saturday  • 
Monday      . 

Taeaday     • 


Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur< 
tber  Directions. 

Motions. 

S  (Petition  •  day,)  Petitions, 
(unopposed  first,)  Short 
Causes,  and  Causes. 

*  •    4|Pleas>    Demurrers,    Excep- 

*  *    5 1      ^^^^*  Causes,  and    Fur 
'     '    g  I     Iher  Directions. 

.    .    7     Motbhs. 

(  ( Petition  •  dar, )    Petition  s, 

•  •    8  <      (unopposed   first,)  Short 

(     Causea  and  Causes. 
g  i  Pleas,  Demurrers,    Excep- 

*  *  1 «  1     tions.  Causes,  and  Fur- 

•  'I     tber  Directions. 

•  •  It    Motions. 


Friday  •    • 

Satorday     • 

Monday 
Tuesday     . 

Wednesday 
Thursday  . 

Friday 

Saturday  '• 

Monday     • 

Tuesday      . 


Vice«CtBiicelIo(  Winii^X  ISrurr. 


June  1 
.  s 

4 
5 

6 

7 

8 
9 

II 

.  If 


(  (Petition-dsy)  Petitions  and 
i^      Causes. 
Short  Causea  and  Caa8e%» 

!  Pleas,  Demurrers,  Excep* 
tions,  Causds,   and  Fur- 
ther Directions. 
Bankrupt  Petitions. 
Motions. 

I  (Petition-day)  Petitions  and 
Causes. 
Short  Cauftes  and  Causes. 
(  Pleas,   Demurrers,  Excep- 
<      tious.   Causes,  and  Fur- 
(      tlicr  Directions. 
Motions. 


Vicr-C6aitceIior  Wiiqttm^ 


Tuesday  . 
Wednesday 

Thursday  • 
Friday  •     . 

Saturday    • 
Monday 
Tuesday     . 
Wedneaday 
Thursday   . 

Friday  .    . 

Saturday     . 

Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 

Friday   .     . 


Saturday 

Monday 
Tuesday 


23  j< 

U 
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Tuesday     .  May  S9    Motions. 
Wedneaday 


Petitions     and 


Thursday.  • 

Friday  •  • 

Saturday  . 

Monday  . 

Toesday  . 

Wcdaoadny 

Tharaday  • 


^. J  Bankrupt 
•  ^  I     Caases. 

f  Pleas,    Demurrers,  Excep- 
.  94<     tions.  Causes,    and  Fur- 

(     tber  Dnreetiona... 
.  f5    Petitions  and  Causes. 
,  76    Short  Causes  and  Causes. 


May  22     Motions  and  Causes. 

(Petition-day)  Petitions  iad 

Causes. 
Pleas,    Demarrers,   Excep- 
tions,  Causes,  and  Fur- 
ther Directions. 
26    Short  Causes  and  Ditto. 

28  )  Pleas,   Demurrers,   Excep- 

29  }      tions,  Causes,  and  Fur. 
30 )      Dirs. 
3 i     Motions  and  Ditto . 

i  Pleas,  Demurrers,    Excep- 
tions, Causes,  and    Far- 
ther Direciions. 
Short     Causes,    Petitions, 
.      (unopposed    first,)    and 
I      Causes. 
41  PleoSy  Demurrers,    Excep- 
5v     tions.  Causes,    and  Fur- 

6  )      tber  Directions, 

7  Motions  and  Dilto. 

i  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 
S  Short  Causes,  Petitions, 
C  unopposed  first,)  and 
Causes. 
(  Pleas,  Demurrers,   Excep- 

1 1  J      tions,  Causes,  and  Further 
(      Directions. 

12  Motions  and  Ditto. 


J' 


28 
«9 

.30 
.  31 


[  Plaas,  Dem  rs..  Exceptions, 
and  Fur.  Direc- 


I  Pleas,  Dei 
<  Cauaas, 
(     tions. 


Bankrupt  PetitiooJ* 
Motions. 


COMMON  LAW  SITTINGS. 
Qttetn'9  ISenrt, 

In  and  afteY  Trinity  Tsrm,  18 19. 

JflDOLESEX. 

In  Term, 
A  list  of  Causea  will  be  printed  immediately,  bat 
on  the  uncontradicted  auteraent  of  either  aide  that 
a  cause  is  too  lon^  to  be  tried  in  Term,  it  wijl  be 
withdrawn  from  soch  list,  and  a  small  number  of 
completed  and  new  causes  will  be  put  into  the  list, 
day  by  day,  in  their  usual  order. 

1st  Sitting,  Thursday May  24 

And  following  days  at  Eleven  o'clock. 

2ad  Sitting,  Monday May  28 

And  sabsequenl  days  at  Eleren  o'clock. 


Commote  Law  SkHmffft^-^Queen's  Bmeh  Crown  Paper, 
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Srd  Sittiopt  Sfitordaj June  9 

At  half-past  Nine  o'clock  precisely,  for  Unde- 
fended  Causea  onlj. 


After  Term. 

Wednesdaj     .    .    •    •. J^oe  18 

At  half-past  9  o'clock. 

LONDON. 

in  iem» 

Mondaj    ••     .;..•.•,..  June  11 

Sitting  at  10  o'clock. 

For  Undefended  Cansea  and  such  Causes  as  are 

tried  in  Middlesex  after  Term,  with  judgment  of 

the  Term. 

After  Term. 

Thursday  •    •    •    • June  14 

(To  adjourn.) 
A^  B.  The  honrs  of  attendance  at  the-Marshal^b 
Offico  of  this  Court  will  in  future  he  from  11  till  5 
during  Term  and  Sittings,  instead  of  from  11  to  2, 
aad6to8. 


Trinity  Tenth  1849.. 


Common  9Um. 

In  and  after  TVinittf  Term,  1849. 
In  Tertn^ 

MIDDLISEX.  LONDON. 

Friday     .    ,     May  25    [  Wednesday     .     May  30 
Jdne    1    I  Wednesday     ,     .  June  6 


Friday 


After  Term. 

MIDDLESEX.  .  LONDON.    . 

Wednesday  .    .  June  13  |  Thursday    .    June  14 
N.B. — The  Court  will  sit  at  10  o'clock  in  the  fore- 
noon on  each  of  the  days  in  Term,  and  at  half-past 
nine  precisely  on  each  of  the  days  after  Term. 

The  causes  in  the  list  foi  enoh  of  the  above  sitdnfr 
days  in  Term,  if  not  disposed  of  on  those  days,,  will 
be  tried  by  adjournment  on  the  days  following  each 
of  jQch  sitting  days. 

On  Thursday  the  14th  June,  in  London,  no 
causes  will  be  tried,  but  the  Court  will  adjourn  to  a 
ftttnre  day. 


95xctei|tter  of  9Ieas. 

In  and  cfier  Trinity  Term,  1849. 
In  Term. 

IN   MIDDLESEX. 

1st  Sitting,  Wednesday 
2nd  Sitting,  Wednesday     • 
3rd  Sitting,  Wednesday     . 

IN   LONDON. 

1st  Sitting.  Tuesday      . 
2nd  Sitting,  Tuesday     .        • 


May  23 
.  30 
June  6 

.  May  29 
.  June  5 


After  Term. 

IN  MIDDLESEX.  IN  LONDON. 

Wednesday  •  June  13  |  Thursday  .  June  14 
(To  adjourn  only.) 

The  Court  will  sit  in  Middlesex,  at  Nisi  Prios  in 
Term,  by  adjournment,  from  day  to  day,  until  the 
causes  entered  for  the  respective  Middlesex  sittings 
are  disposed  of. 

The  Court  WUI  sit,  during  and  after  Tenn,  at  ten 
o'clockf 


Far  Saturday,  May  26. 

Ziufrpooi.— The   Queen  v.  TIA  Mayor,   &&  of 
Ltrerpool. 

ZoTuion.— The  QueoB  «.  The  Baptiat  Missionanr 
Society. 

Middletex.— The  Queen  «.    The  Directors  of  the 
Poor  of  St.  Pancras. 

,    Derbyihire. ^The  Queen  v.  The  Inhabitents  of 
All  Saints. 

Somerietskire.'^The    Queen  v.  The  Inbabitante 
oi  Winsford. 

Middlesex.— The  Queen  v.  The  InhabiUnta  of 
Aston,  nigh  Birmingham. 

Wilts. —The    Queen    v.  The    Inhabitants   of 
Bradford. 

Eael  Hiding,   YorkAire.  —  The   Queen    v.    The 
Mayor  and  Aldermen  of  Hitll. 

OornwaU,— The  Qiimb   v.    The  Inhabitants  of 
Crowaa« 

LiMeelnthire.— The  Queen  v.  John  Perkins,  (Sur- 
veyor of  Highways). 

Laneatkire.—Th%  Queen  »*  The  InbabiUaU  of 
Wigan . 

Cambridgeshire.— The  Queen  ».The  Newmarket 
Railway  Company. 

Cornwall.  —  Tlie  Queen  v.  The  Inhabitants  of 
Bodmin. 

Surrey.  —  The    Queen   v.  "The    Inhabitants  of 
St.  Pancras  (with  Lambeth.) 

Lancashire. — The  Queen  v.  The  luhabitanU  of 
Wolverhampton. 

5m rre^.— The  Queen  v.  The   Commissioners  of 
Woods  and  Forests. 

Laueashire. — Tho  Queen  r.  The  Inhabitants  of 
Spotland. 
St.  .4/6a»'*.— The  Queen  v.  William  Thomas. 
Worcester  Aire. — ^The   Queen  v,  Francis    Wyatt 
Vyer.  ^ 

Surrey.— The  Queen  v.  London,  Brighton,  and 
South  Coast  Railway  Company. 

Lancaslnre.^The  Queen  v.  The  Inhabitants  of 
Preston  (vriih  Uoeburndal^.) 
Lancashire — The  Queen  r.  Same  (with  Elswick. ) 
Kent.— The  Queen  ».  The  Inhabitimts  of  Chatham. 
Hants.— The  Qaeeii  r.  The  Inhabitanteof  Basing. 
Norf\ilk.  ^  The  Queen  v.  The  Inhabitants  of 
Chedgrave. 

Keni. — ^'i'ho  Queen  v.  Joseph  Down  Rigby  and 
others. 

Lichfield. — The  Qneen  v.  John  Mott. 
Cariiartew^ira. — The  Queen  v.  T\te  Guardians 
of  Carnarvon  and  Anglesey  Union. 

Surrey.-^The  Queen  w.The  Inhabitants  of  Cam- 
berwell. 

Norwich.— The  Queen*t;.  The  Inhabitants  of  St. 
Mary  Bungay,  (Suffolk.) 

Middleseje.— The  Queen  v.  Charles  Collins  Blane 
Wilts.— The  Queen  v.  Thomas  Holboron. 
Lancashire.— The   Queen  v.  The  Inhabitants  of 
Over. 

Woreestenhire,r^he  Queen  v,  Benjamin  Par- 
ham. 

Herefordshire, — The  Queen  v.  Same. 
Glamor ganehire, — ^The  Queen  v.  The   Aberdare 
Canal  Company. 
London. — ^The  Queen  v.  George  Stacy. 
Saturday f  June  2. 

Hants.  —  The  Queen  v.  The  Inhabitants  of 
Basingstoke. 

Artddlesex.—The  Queen  v.  The  Inhabitants  of 
St.  Giles-in-the-FieMs. 


B^$  %fS»l  ^f^mri^ti^i 


DIGEST,    A.ND    JOURNAL    OF  JURISPRUDENCE. 


SATURDAY,  MAY  26,  1849. 


BANKRUPT  LAW  CONSOLIDATION 
BILL. 


This  Bill  to  which  we  have  so  frequently 
adverted,  has  again  heen  referred  back  to 
the  Select  Committee,  in  which  its  pro- 
visions have  undergone,  and  we  understand 
are  likely  to  undergo,  many  material  altera- 
tions. The  clauses  by  which  it  was  proposed 
to  convert  the  Court  of  Bankruptcy  mto  a 
Court  of  Criminal  Jurisdiction,  by  autho- 
rising a  single  Commissioner  to  inflict  the 
punishment  of  imprisonment  for  three 
years,  without  the  interposition  of  a  jury, 
and  without  any  power  of  appeal  to  the 
party  aggrieved — clauses  against  which  we 
ventured  to  protest  soon  after  their  first 
appearance  in  print — ^we  are  gratified  to 
hear  have  been  struck  out.  The  authority 
proposed  to  be  conferred  on  the  Court  of 
Bankruptcy  under  those  clauses  was  wholly 
indefensible  in  principle,  and  the  exercise 
of  such  a  power  would  have  thrown  an 
extent  of  responsibility  upon  the  Commis- 
sioners from  which  we  presume  they  will  be 
but  too  happy  to  escape.  Beyond  this,  it 
would  have  afforded  another  and  a  cogent 
argument  to  those  whose  advice  and  influ- 
ence are  now  so  effectual,  in  preventing 
insolvent  estates  with  any  considerable 
amount  of  assets,  from  .coming  into  the 
Court  of  Bankruptcy  for  administration 
and  distribution. 

There  is  another  division  of  the  bill,  in 
which,  if  retained  at  all,  we  hope  to  find 
very  extensive  changes  made — ^we  allude  to 
the  section  relating  to  "  Arrangements  be- 
tween Debtors  and  Creditors,"  with  the 
concurrence  of  a  certain  number  of  the 
latter.  The  clauses  comprehended  in  this 
division  of  the  bill,  if  passed  without  any 
material  alteration,  would  tend  to  create 
what,  with  equal  force  and  accuracy,  is  de- 
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scribed  in  the  statement  prepared  by  the 
Council  of  the  Incorporatea  Law  Society,* 
as  *'  a  mongrel  system,  which  will  have  all 
the  formalities  and  expense  of  a  bank- 
ruptcy, and  none  of  the  advantages  of  an 
administration  out  of  Court." 

As  the  application  of  such  a  system  in 
reference  to  the  administration  of  the 
estates  of  traders  subject  to  the  Bankrupt 
Law,  is  a  perfect  novelty,  we  subjoin  a  sum- 
mary of  the  clauses  in  question,  which 
appear  to  us  to  be  as  defective  in  regard  to 
the  machinery  proposed  to  be  established 
under  them,  as  they  are  objectionable  in 
point  of  principle. 

It  is  provided,  in  the  first  instance,  that 
any  debtor  unable  to  meet  his  engagements, 
and  unable  to  obtain  the  consent  of  all  his 
creditors  to  a  composition,  may,  with  the 
concurrence  of  two-thirds  in  number  and 
value  of  his  creditors,  petition  the  Court  of 
Bankruptcy.  The  petition  is  to  contain  an 
account  of  the  petitioner's  debts  and  the 
consideration  thereof,  and  the  names,  re- 
sidences, and  occupations  of  his  creditors, 
and  also  a  full  account  of  the  petitioner's 
estate  and  effects,  whether  in  possession^ 
reversion,  expectancy,  or  in  trust  for  him, 
and  he  is  also  to  state  in  his  petition  the 
true  cause  of  his  inability  to  meet  his  en- 
gagements, and  such  proposal  as  he  is  able 
to  make  for  the  future  payment  or  com- 
promise of  such  engagements. 

Upon  the  filing  of  such  petition,  the 
Court  is  privately  to  examine  into  the 
matter  thereof,  and,  if  satisfied,  may  allow 
the  same  de  bene  esse,  and  cause  notice  of 
the  filing  and  allowance  to  be  advertised  in 
the  Gazette,  and  direct  a  meeting  of  cre- 
ditors to  be  held,  and  during  the  exami- 
nation, and  after  the  allowance  of  the 
petition,  may  grant  protection  from  arrest 


•  Printed  ante,  page  46, 


58 


Tke  Bankrupt  Law  Consolidation  Bill. 


to  tlie  petitioner ;  or  if  the  petitioner  be 
already  arrested,  ma^  order  his  release 
absolutely  or  conditionally. 

An  official  assignee,  appointed  by  the 
Court,  is  to  preside  at  the  meetings  of 
creditors ;  and  if  at  the  first  meeting  the 
major  part  in  number  and  value,  or  nine- 
tenths  in  value,  or  nine-tenths  in  number 
of  the  creditors,  assent  to  the  proposal  of 
the  petitioning  debtor,  or  any  modification 
thereof,  a  second  meeting  is  to  be  called, 
and  if,  at  the  second  meeting,  three-fifths 
of  all  the  creditors  present  agree  to  accept 
the  arrangement  or  composition  assented  to 
at  the  first  meeting,  the  arrangement,  sub- 
ject to  confirmlation  by  a  Commissioner,  is 
to  be  binding  on  the  debtor  and  all  persons 
who  are  creditors  at  the  date  of  the  petition. 
Within  fifteen  days  after  such  second  meet- 
ing, the  agreement  is  to  be  submitted  to 
the  Court,  and  the  Court,  after  hearing 
creditors  for  and  against,  may,  if  it  think  it 
reasonable,  approve  and  confirm  the  ar- 
rangement, which  is  then  entered  of  record, 
certified,  and  a  protection  from  arrest  in- 
dorsed on  such  certificate. 

After  the  approval  and  confirmation  by 
the  Court  all  the  estate  and  effects  of  the 
petitioner  are  to  vest  in  a  trustee,  as  if  such 
trustee  were  an  assignee  ijf.  bankruptcy, 
and  such  trustee  may  sue  and  be  sued  as  if 
he  were  assignee,  and  he  is  to  file  an  account 
every  six  montlis. 

If  the  petitioning  debtor  has  not  made  a 
true  discovery  of  his  estate,  or  has  not 
duly  accounted  for  after-acquired  property, 
he  may  be  summoned  and  examined  at  the 
instance  of  the  trustee  or  of  any  two  cre- 
ditors. 

In  case  any  difficulty  arises  in  the  exe- 
cution of  the  agreement  or  composition,  a 
special  meeting  of  creditors  may  be  called, 
to  annul,  alter,  or  confirm  the  whole  or  any 
part  thereof ;  and  at  such  meeting  the  re- 
solution of  a  majority  of  the  creditors  is  to 
prevail,  but  if  one-third  in  number  and 
value  of  the  whole  body  of  creditors  do  not 
attend  such  special  meeting,  the  resolution 
of  the  majority  will  not  be  valid  without 
the  approval  of  the  Court. 

When  the  resolution  or  agreement  has 
been  carried  into  effect,  the  Court  is  to  give 
the  petitioning  debtor  a  certificate,  which  is 
to  operate  in  the  same  manner  as  a  certifi- 
cate in  bankruptcy ;  and  on  being  satisfied 
that  the  trustee  has  fully  performed  his 
trust,  the  Court  may  give  him  a  certificate, 
which  is  to  operate  as  a  full  release  and 
acquittance  for  all  matters  done  by  such 
trustee,  who  may  be  remunerated  for  his 


services  by  a  resolution  of  the  major  part 
of  the  creditors,  approved  by  the  Court. 

It  certainly  is  a  just  ground  of  complaint 
that  an  individual  creditor  of  a  firm  which 
has  stopped  payment  has  the  power  of 
forcing  the  insolvent  firm  into  the  Court  of 
Bankruptcy,  against  the  decision  of  all  the 
other  creditors ;  but  to  authorise  the  inter- 
ference of  the  Court  of  Bankruptcy  in 
private  arrangements  between  debtors  and 
creditors,  is  to  substitute  a  greater  for  a 
lesser  evil.  No  one  can  peruse  the  meagre 
and  unsatisfactory  enactments  by  which  it 
is  proposed  to  carry  out  the  new  scheme  for 
administering  bauknipts'  estates,  without 
seeing  difficulties  at  every  stage  which 
must  necessarily  lead  to  expensive  and  pro- 
longed litigation.  All  that  is  required  or 
wished  for  by  any  section  of  the  community 
is,  that  some  Court  of  competent  juris- 
diction should  have  authority  to  decide 
what  proportion  of  the  creditors  of  an  in- 
solvent firm  should  be  entitled,  with  the 
assent  of  the  debtor,  to  determine  upon 
and  carry  into  operation  a  plan  of  liqui- 
dation which  will  preclude  the  necessity  of 
resorting  to  the  Court  of  Bankruptcy. 
When  the  Court  of  Bankruptcy  must  be 
resorted  to,  either  upon  the  decision  of  a 
majority  of  the  creditors,  or  at  the  instance 
of  the  insolvent  trader,  the  Bankrupt  Law 
— with  the  experience  the  trading  world 
have  had  of  its  operation — might  be  ren- 
dered efficient  for  all  the  purposes  for 
which  such  a  law  can  be  rendered  ap- 
plicable, and  the  danger  and  confusion 
occasioned  by  attempting  to  engraft  on  it 
a  new  system,  be  advantageously  and  ju- 
diciously avoided. 

The  following  is  the  substance  of  the 
clauses  suggested  on  the  part  of  the  In- 
corporated Law  Society,  with  some  ob- 
servations thereon : — 

"The  first  clause  lays  down  the  general 
principle,  that  a  large  majority  shall,  m  law, 
bind  the  minority. 

*'  The  proportions  in  the  clauses  at  present 
are  not  defined  in  number  and  value;  but 
one-tenth  in  number  and  in  value  is  under- 
stood to  be  the  proportion  desired  by  Lord 
Brougham. 

"  The  proportions  are  four-fifths  in  an  act  at 
present  existing ;  but  there  would  be  uo  ob- 
jection to  make  the  majority  nine-tenths  in  the 
number  and  value  (except  20/.  creditors).  The 
general  feeling  has  been  that  six-sevenths  are 
enough. 

"The  second  clause  has  been  added  to 
suspend  for  three  months  the  power  of  bind- 
ing the  minority.  On  this  point  some  ob- 
servations will  be  made  hereafter. 
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"  The  third  clause  is  intended  to  give  the 
Courts  of  Bankruptcy  the  power  to  restrain  a 
creditor  from  suing  or  petitioning  in  bank- 
ruptcy where  the  proper  majority  of  creditors 
in  the  United  Kingaom  has  been  obtained. 
This  has  been  felt  necessary  as  a  preliminary 
measure  in  case  there  is  a  considerable  amount 
of  foreiini  creditors,  but  it  does  not  deprive  the 
absent  creditors  of  the  right  to  treat  the  ar- 
rangement in  the  end  as  not  binding  upon 
them,'  if  they  constitute,  either  alone  or  with 
others,  a  minority  so  great  as  to  prevent  the 
application  of  the  general  principle. 

*'  The  fourth  clause  is  intended  to  give  the 
means  of  proclaiming  the  assumed  fact  of  a 
majority  having  assented  to  an  arrangement, 
which  fact  being  advertised  in  the  'Gazette* 
can  be  disputed  if  untrue. 

"The  fifth  clause  makes  it  imperative  on 
any  party  who  wishes  to  obtain  the  benefit  of 
these  clauses  to  file  a  list  of  his  debts.  This 
clause  is  adopted  from  the  Insolvent  Debtors' 
Act,  and  throws  the  whole  consequences  of 
any  wilful  misstatement  in  the  list  of  debts  on 
the  insolvent  trader. 

''  In  the  Insolvent  Act,  only  the  debt  wil- 
fully omitted  is  not  discharged. 

"  In  these  clauses  the  wilful  omission  of  any 
debt,  or  the  wilful  insertion  of  any  false  debt, 
or  of  any  untrue  amount  of  debt,  makes  the 
release  of  the  trader  void  generally,  which  is  a 
much  more  adequate  protection  against  any 
fraud  on  the  part  of  the  trader  to  create  an 
uotrue  majority,  than  that  deemed  sufficient 
by  the  Insolvent  Act. 

"The  sixth  clause  is  considered  to  be  un- 
objectionable in  giving  the  same  rights,  and 
the  same  rules  of  administration,  as  in  bank- 
ruptcy. 

"I'he  seventh  clause  was  originally  added 
in  order  to  give  anv  dissenting  creditor  the 
right  at  any  time  to  bring  before  a  competent 
Court  any  matter  of  complaint  which  he  may 
think  it  right  to  bring  forward ;  and  it  gives 
authority  to  the  Court  to  look  into  such  matter 
of  complaint,  and  to  give  such  redress  as  it 
nay  think  fit,  on  the  widest  and  most  general 
terms. 

"  It  has  been  observed  that  this  remedy  is 
inadequate,  because  it  imposes  on  the  creditor 
the  risk  of  applying  to  the  Court  in  the  first 
instance  at  his  own  exprinse.  But  it  is  sub- 
mitted that  if  the  general  principle  be  esta- 
blished, that  the  majority  should  bind  the 
minority,  it  is  a  decided  boon  to  such  minority 
to  give  them  an  appeal  to  a  Court  in  case  they 
can  make  out  any  special  grievance,  althougn 
it  be  at  the  risk  of  the  applicant. 

"  It  is,  on  the  other  nand,  not  desirable  to 
have  matters  left  in  an  unsettled  state,  or  that 
applications  should  be  lightly  made;  and 
therefore  it  is  desirable  that  any  person  who 
declines  to  concur  with  the  majority,  should 
have  to  consider  seriously  what  are  the  con- 
sequences of  running  counter  to  the  majority. 

*'  If  he  has  a  good  grouod  of  complaint,  he 
will  get  redress,  and  the  Court  will  give  it  him, 
with  costs« 
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will  be  pVb^  complaint  is  merely  fanciful,  he 
his  own  costs,  or  -pushed,  by  having  to  pay 
the  trader,  for  having  mamven  the  costs  of 
application  to  the  Court.  ^treasonable 

"  The  general  feeling,  however^  is,  tha^ 
seventh  clause  is  not  required. 

"  The  eighth  clause  is  intended  to  give  to 
the  Court  a  power  of  redress,  in  case  there 
should  be  any  maladministration. 

"  This  power  will  operate  as  a  salutary 
check  on  the  trader,  and  those  who  take  part 
in  the  administration.  It  is  a  power  which 
may  already  exist  in  the  tribunals  of  this 
country,  but  it  has  been  thought  to  be  an  ad- 
ditional protection  to  creditors  and  to  the  com- 
mercial world  in  general  to  give  it  expressly 
with  a  view  to  this  es))ecial  matter. 

"  The  ninth  clause  is  intended  with  the  same 
object,  to  give  the  most  general  powers  to  the 
Court,  anq  to  remove  any  doubt  as  to  their 
right  to  exercise  such  powers,  which  they 
certainly  to  a  great  extent  at  present  possess. 

"  It  is  confidently  believed  that  these  clauses 
will  be  found  to  be  sufficient  to  remedy  the 
mischief  already  explained,  viz.,  of  small  cre- 
ditors standing  out,  and  either  getting  paid  in 
full,  or  frustrating  tHe  wishes  of  the  majority, 

"  It  is  equally  believed  that  the  mere  exist- 
ence of  a  protecting  power,  such  as  is  given 
by  those  clauses,  will,  in  itself,  prevent  the 
necessity  of  resorting  to  the  power  for  pro- 
tection. 

"Even  though  no  such  power  at  present 
exists,  these  arrangements  have  been  carried 
through  to  a  wonderful  extent;  but  then  they 
have  been  carried  through  by  settlements 
being  made  with  small  creditors  which  are 
most  objectionable,  and  which  alone  it  is  the 
object  of  these  clauses  to  prevent. 

"  It  is  not  hkely  that  the  class  of  individuals 
who  attem])t  to  get  those  undue  advantages 
by  the  abuse  of  the  existing  state  of  the  law, 
would  make  the  like  attempt  when  they  know 
that  the  majority  have  a  protecting  power, 
and  that  that  power  can  be  called  in  aid  in 
case  law  proceedings  or  proceedings  in  bank- 
ruptcy are  resorted  to. 

"  As  large  estates  have  hitherto  been  satis- 
factorily liquidated  without  the  aid  of  any  such 
power,  so  estates  will  hereafter  be  liquidated 
without  any  resort  to  the  power,  unless  it  be- 
comes necessary,  by  the  small  minority  running 
counter  to  the  majority,  which  running  counter 
is  not  likely  to  be  attempted,  because  the 
minority  will  know  that  it  is  a  hopeless 
attempt. 

"Tne  clauses,  therefore,  will  practically 
leave  the  state  of  the  debtor  and  creditor 
much  as  it  is  at  present. 

"  Where  the  powers  of  the  Court  of  Bank- 
ruptcy are  deemed  by  the  creditors  to  be  ne- 
cessary to  defeat  a  fraudulent  preference,  or  to 
establish  a  title  to  nroperty,  as  in  the  order 
and  disposition  of  the  bankrupt,  bankruptcy 
will  be  preferred  to  any  other  course ;  and  in 
all  those  cases  where  the  creditors  have  cause 
to  complain  of  the  conduct  of  the  debtors,  and 
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^-vea,  or  to 

wish  to  have  that  conductavire  is  no  tribunal 

dispute  improper  ^  bankruptcy. 

equal  to  tbaiOinfrequentlv  happens,  as  already 
"J?  that  the  creditors  find  it  more  to  their 
advantage  to  take  a  compromise,  even  where 
they  may  have  great  cause  to  complain  of  the 
debtor ;  and  where  this  is  the  case,  they  ought 
not  to  be  precluded  from  adopting  that  mode 
of  administration  which  is  most  to  their  pe- 
cuniary interest,  from  anv  notion  that  such 
conduct  ought  to  be  punished/' 
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The  powers  vested  in  the  County  Court 
Treasurers  should  also  be  scrutinized,  for 
many  of  them  may  have  the  fiinds  in  hand 
of  several  hundred  small  charities,  and  the 
bill  provides  no  means  for  securing  the 
money. 


THE  ANNUAL  CERTIFICATE  DUTY 
OF  ATTORNEYS. 


THE  CHARITABLE  TRUSTS  BILL. 

^  We  have  particularly  to  direct  the  atten 
tion  of  our  readers  to  the  34th  clause  of 
this  bill,  whereby  the  accounts  of  the 
trustees  of  every  charity  in  the  kingdom, 
the  total  income  of  which  does  not  exceed 
100/.,  are  to  be  entered  in  books  to  be  kept 
for  that  purpose  every  year  and  rendered 
to  the  clerk  of  the  County  Court  in  whose 
district  the  charity  shall  be  administered, 
and  this  whether  the  tfust  be  subject  or 
not  to  the  jurisdiction  of  the  Court 

It  frequently  happens  that  under  one 
charitable  trust  there  are  many  diflferent 
gifts  to  be  distributed  in  different  places, 
and  as  the  bill  now  stands,  the  same  ac- 
counts must  be  rendered  in  each  place.  It 
is  very  material  that  solicitors  who  are  en- 
gaged in  these  trusts, — in  number  about 
twenty-four  thousand,  —  should  consider 
the  effect  of  this  provision. 

They  should  also  well  weigh  that  part  of 
the  Bill  which  gives  jurisdiction  to  the 
County  Courts.  If  each  charity  case  is  to 
be  heard  in  open  Court,  attended  by  the 
parties  on  both  sides  and  their  witnesses,  it 
IS  asked,  where  will  be  the  saving  of  ex- 
pense, compare«^  with  a  summary  hearing 
on  petition  before  the  Masters  in  Chancery  ? 
The  latter,  also,  it  is  urged,  are  well  ac- 
quainted with  the  practice  and  principles  of 
Equity,  and  their  decisions  would  probably 
be  more  uniform  and  satisfactory  than 
those  of  the  County  Court  judges,  who 
have  almost  all  been  selected  from  the 
Common  Law  Bar. 

Then,  although  an  appeal  is  to  be  al- 
lowed, it  must  be  with  the  judge's  concur- 
rence,— a  provision  which  seems  unreason- 
able, especially  as  security  for  costs,  in 
case  of  failure,  is  to  be  given  by  the  ap- 
pellant. 

The  97th  section  gives  large  powers  on  a 
reference  to  the  County  Court  ju^es,  to 
make  inquiries,  take  accounts,  and  exercise 
all  such  acts  as  may  be  done  by  a  Master 
in  Chancery. 


We  are  glad  to  learn  that  Lord  Robert 
Grosvenor  has  again  acceded  to  the  request 
of  tlie  Incorporated  Law  Society,  and  taken 
charge  of  the  Bill  for  the  Repeal  of  the 
Annual  Certificate  Tax.  The  proposition 
will  come  with  favourable  prospects  from 
the  noble  member  of  the  Metropolitan 
County,  who,  we  understand,  is  fully  con- 
vinced of  the  justice  of  the  case.  As  early 
a  day  as  the  stf.te  of  public  business  will 
permit,  will  be  fixed  for  the  motion.  We 
are  not  aware  whether  the  Chancellor  of 
the  Exchequer  will  allow  the  bill  to  he 
brought  in  and  read  a  first  time  without 
opposition,  — reserving  the  discussion  for  the 
second  reading. 

This  would  be  the  most  advisable  course, 
and  on  whatever  mode  of  proceeding  the 
Government  may  determine,  we  presume 
the  proposition  of  Lord  Robert  Grosvenor 
will  be  received  with  due  respect,  as  well  on 
account  of  the  importance  of  the  question 
and  the  claims  of  the  profession,  as  the 
weight  and  influence  of  the  members  by 
whom  the  measure  is  supported.  If  tliis 
course  should  be  adopted,  an  early  day 
might  be  appointed  to  bring  in  the  bill.  It 
appears  still  to  be  in  good  time,  for  the 
Chancellor  of  the  Exchequer  has  not  yet 
brought  in  his  budget.  We  trust  some  re- 
vision will  also  take  place  of  the  Stamp 
Act,  if  the  whole  subject  cannot  at  present 
be  considered. 

Our  readers  will,  no  doubt,  look  out  for 
the  day  appointed  for  moving  the  question, 
and  in  the  meantime  will  prepare  for  the 
discussion,  and  induce  their  friends  in  par- 
liament to  consider  the  undoubted  justice 
of  the  claim,  and  to  attend  in  their  places 
when  the  time  arrives.  The  proposed  mea- 
sure aims  at  a  total  repeal  of  the  Impost. 
We  understand  the  noble  Lord  considers  it 
altogether  unjustifiable  on  any  principle  of 
taxation ;  and  therefore  no  half-measure  is 
proposed  ;  bnt  we  presume  if  the  Chancellor 
of  the  Exchequer  should  offer  a  reduction 
of  the  amount,  with  a  promise  of  further  re- 
lief hereafter,  the  petitioners  may  be  advised 
to  accept  an  "instalment  of  justice."  With 
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tlie  increase  of  the  profession  since  the  tax 
was  imposed,  the  amount  paid  to  the  re- 
Tenae  is  well  nigh  doubled.  It  would  be 
proceeding  in  the  right  direction  to  reduce 
It  in  the  same  proportion,  and  consistently 
with  the  diminished  emoluments  of  the 
profession. 


METROPOLTTAX  AND  PROVINCIAL 
LAW  ASSOCIATION. 

A29NUAL  REPORT    OF    THS    COMMITTEE   OF 
MANAGEMENT. 

Law  Bills  in  Parliament, 

The  Committee  have  now  to  bring  before 
the  notice  of  the  Members  the  principal  Bills 
that  hare  been  introduced  into  Parliament, 
containing  alterations  in  the  law. 

Petty  Sessions, — ^The  Bill  introduced  by  the 
Attorney-General  last  session  to  regulate  the 
holding  of  Courts  of  Special  and  Petty  Sessions, 
was  referred  to  Select  Committees,  and  there 
suffered  to  drop. 

Poor  Law  Orders. — No  measure  has  yet 
been  introduced  to  remove  the  grievance  at 
present  existing  under  the  Poor  Law  Acts,  by 
which  the  Board  of  Guardians  may  appoint 
unqualified  persons  to  conduct  their  legal  busi- 
ness at  the  Petty  Sessions. 

Adnunisiration  of  Oaths.  —  The  Profession 
has  still  to  complain  of  the  inconvenience,  de- 
lay and  expense,  arising  from  the  fact,  that  the 
facilities  for  the  Administration  of  Oaths,  en- 
joyed by  the  Provincial  Members,  are  not  ex- 
tended to  Metropolitan  Practitioners.  The 
Committee  have  taken  every  opportunity  of  re- 
presenting this  grievance  in  the  proper  quarter, 
and  they  entertain  some  hopes  ttiat  before  long 
it  may  be  remedied,  although  they  regret  that 
this  was  not  effected  by  introducing  the  neces- 
sary provisions  into  the  Act  which  was  passed 
last  Session,  empowering  certain  officers  of  the 
Court  of  Chancery  to  administer  oaths.' 

Subsequently  to  the  date  of  the  Annual  Re- 
port last  year,  several  BiHs  affecting  the  Ad- 
ministration of  the  Law  were  introduced  into 
Parliament,  some  of  which  have  passed  into 
law.  None  of  these,  however,  appear  so  to 
affect  the  interests  of  the  Profession  as  to  call 
for  comment  from  the  Committee.  While  they 
were  before  the  House,  the  Committee  kept 
attention  directed  to  them,  and  adopted  such 
steps  as  appeared  to  be  desirable. 

In  the  present  Session  no  fewer  than  59  Bills 
have  been  already  introduced  into  Parliament 
affecting  the  Administration  of  the  Law; 
namely,  12  in  the  House  of  Lords,  and  47  in 
the  House  of  Commons.  To  all  of  these  the 
Committee  have  paid  some  attention,  and,  in 
particular,  they  have  examined  their  bearings 
upon  the  interests  of  the  Profession,  while  the 
more  important  of  them  have  been  very  care- 
fully considered.  They  propose  very  extensive 
changes  in  several  branches  of  the  Law ;  many 
were  introduced  in  a  very  crude  and  imperfect 


state,  and  have  already  undergone  material  al- 
terations. The  following  will  immediately 
affect  the  interests  of  the  Profession. 

Bankruptcy. — ^The  Bill,  introduced  by  Lord 
Brougham  for  the  Consideration  and  Amend- 
ment of  the  Bankrupt  Law,  has  received  the 
anxious  attention  of  the  Committee,  and  they 
have  prepared  an  elaborate  Report  upon  it.  As 
at  first  brought  forward  it  was,  in  the  opinion 
of  the  Committee,  liable  to  the  most  serious 
objections,  and  they,  therefore,  at  once  pre- 
sented a  petition,  praying  that  the  Bill  might 
not  be  proceeded  with  until  after  Easter,  that  it 
might  receive  the  mature  consideration  of  the 
Profession  ;  and  the  House  has  made  an  order 
in  accordance  with  the  prayer  of  the  Petition. 
The  Bill  was  referred  to  a  Select  Committee, 
and  has  been  by  them  very  much  modified. 
The  following  are  the  principal  points  in  which 
it  is  more  immediately  interesting  to  solicitors. 

The  eighth  Article  provides  that  a  Seijeant- 
at-Law,  or  a  Barrister  of  seven  years'  standing, 
shall  alone  be  eligible  to  be  appointed  a  Com- 
missioner of  the  Court.  Against  the  monopoly 
of  appointments  which  is  being  rapidly  con- 
summated by  the  Members  of  the  Bar,  the 
Committee  think  it. important  to  take  every 
opportunity  of  protesting.  The  exclusion  of 
Attorneys  from  eligibility  as  Commissioners  in 
Bankruptcy  is  a  modem  innovation,  arising 
solely  from  the  fact  that  the  Bar  has  gradually 
succeeded  in  getting  a  control  over  the  appoint- 
ing authorities.  It  is  not  warranted  by  ex- 
perience, which  shows,  on  the  contrary,  that 
the  duties  of  the  Office  have  always  been  as 
well  fulfilled  by  Attorneys  as  by  Barristers; 
and  this  is  what  would  be  expected  from  a  con- 
sideration of  the  nature  of  those  duties,  which 
arise  principally  from  mercantile  matters  and 
questions  of  account,  with  which  Solicitors  in 
large  practice  have  daily  to  deal,  and  concern- 
ing which  it  frequently  happens  that  Barristers 
of  much  more  than  seven  years'  standing  are 
profoundly  ignorant.  Much  of  the  dissatisfac- 
tion which  is  at  present  felt  by  the  public  with 
the  Bankruptcy  Court,  arises  from  the  fact,  that 
some  of  the  learned  Commissioners  are  not,  as 
they  cannot  be  expected  from  their  want  of 
experience  to  be,  sufficiently  acquainted  with 
the  details  of  the  ordinary  transactions  of  a 
commercial  community.  The  Committee  con- 
tend that,  having  regard  to  the  apprenticeship 
and  examination  to  which  Solicitors  are  sub- 
jected, if  seven  years'  standing  at  the  Bar  is  to 
confer  eligibility,  a  similar  amount  of  actual 
practice  as  a  solicitor  ought  also  to  do  so. 
The  Committee  believe  that  the  experience  of 
the  Local  Courts  would  show  that  Judges  ap- 
'  pointed  from  the  ranks  of  Attorneys  are,  in 
!  general,  at  any  rate  as  capable  of  discharging 
their  duties  with  benefit  and  satisfaction  to  the 
Public,  as  well  as  to  the  Profession,  as  those 
!  who  have  been  raised  from  the  Junior  Bar. 

The  Committee  also  strongly  object  to  the 
mode  in  which  it  is  proposed  to  fill  up  vacancies 
in  the  number  of  Commissioners.  By  Article 
6  it  is  provided,  that  vacancies  are  to  be  filled 
up  by  rotation,  the  vacancies  in  London  being 
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always  supplied  from  the  country ;  whereas,  the 
Committee  contend  that  the  fittest  men  ought 
to  be  chosen  from  the  ranks  of  the  Profession. 
It  is  a' most  important  principle,  and  one  which, 
in  practice,  ought  to  obtain  universally,  that  a 
Judge,  when  once  appoioted,  should,  in  order 
to  preserve  his  independence,  be  unable  to  look 
forward  to  any  further  advancement.  But 
besides  this,  it  has  always  been  considered  de- 
sirable  to  infuse  new  life  into  the  Judicial 
Bench,  by  appointing  men  fresh  from  the  ex- 
ercise of  their  Profession;  and  this  course 
should  be  adopted  in  the  present  instance,  un- 
less a  case  can  be  made  out  for  making  this  an 
exceptional  Court;  and  in  all  cases  the  re- 
sponsibility of  the  party  appointing  to  office 
should  be  neither  forgotten  nor  diminished. 
The  proposed  plan  woiUd  be  particularly  pre- 
judicial to  the  Court  in  London,  by  precluding 
the  possibility  of  its  ever  sharing  any  of  the 
advantages  to  be  derived  from  the  ordinary 
course  of  filling  up  every  judicial  vacancy  by 
the  best  man  that  can  be  chosen  from  the 
actual  practitioners. 

The  38th  Article  provides  that  a  Registrar 
must  be  either  a  Barrister  of  five  years'  stand- 
ing, or  a  Solicitor  of  five  years'  actual  practice. 
Experience  shows  that  this  will  practically  se- 
cure the  monopoly  of  the  office  to  the  Bar. 
The  Committee  claim,  on  the  part  of  their  Pro- 
fessional Brethren,  to  be  maintained  upon  a 
.  footing  of  equality  with  the  Bar,  so  far  as  re- 
gards eligibility  to  all  those  offices  which  have, 
xmtil  lately,  been  open  to  both  branches  of  the 
Profession.  And  they  therefore  contend  that 
in  this  article,  the  conditions  of  actual  practice 
ought  to  be  extended  to  the  Bar. 

Article  55  enacts,  that  the  Master  is  to  be 
either  a  Barrister,  Pleader,  Registrar,  or  At- 
torney, of  not  less  than  five  years'  standing. 
The  Committee  are  quite  sure  that  all  who  are 
conversant  uith  the  nature  of  the  duties  of  a 
Taxing-master  will  agree  that  no  one  who  has 
not  been  an  Attorney  in  extensive  practice,  is, 
or  can  be,  competent  to  discharge  them  satis- 
factorily. In  the  case  of  any  other  person,  it 
is  entrusting  a  discretionary  power  of  vital  im- 
portance to  a  party,  whose  previous  habits  of 
ousiness  have  not  been  -at  all  calculated  to  en- 
able him  to  arrive  at  a  just  conclusion  iipon 
the  questions  which  he  has  to  decide.  Nu  one 
can  60  well  decide  upon  the  proper  amount  of 
remuneration,  as  he  who  has  been  conversant 
with  the  duties  for  which  remuneration  is  to  be 
given ;  and  it  is  unreasonable  to  assume  that 
this  knowledge  can  be  imparted  to  one  who  is 
brought  to  his  task  almost  without  ever  having 
seen  a  Bill  of  Costs,  and  wholly  unacquainted 
with  the  amount  of  labour  and  degree  of  skill 
which  must  have  been  exercised  in  the  discharge 
of  the  duties  to  be  remunerated.  This  is 
shown  by  the  every-day  working  of  the  several 
Taxing  Offices,  ana  especially  in  those  where 
some  who  have  been  Attorneys  are  sitting  side 
by  side  with  others  who  have  not ;  an  Appoint- 
ment to  Office  does  not  confer  the  capacity  ne- 
cessary to  discharge  its  duties,  and  the  public 
are  even  more  interested  in  this  question  than 


the  Attorney.  The  allowance  should  be  remu* 
nerative,  and  not  capricious.  The  salary  which 
is  proposed  to  be  given  to  the  Taxing-Master 
in  Bankruptcy,  1,200/.  per  annum,  compared 
with  that  compared  for  the  other  Officers  of  the 
Court,  is  too  low,  Ibere  is  no  other  Officer 
whose  duties  are  more  responsible,  or  nearly  so 
laborious.  The  Committee  would,  however, 
rather  recommend,  that  the  salaries  of  the  other 
Officers  should  be  reduced,  than  that  of  the 
Taxing-Master  should  be  increased. 

Article  69  provides,  that  the  Clerks  to  the 
Chief  Registrar,  the  Accountant,  and  the  Mas. 
ter,  shall  hold  their  Office  from  the  Lord  Chan- 
cellor.  The  Committee  think  that  this  is  very 
objectionable :  the  head  of  every  Office  ought 
to  be  responsible  for  the  due  discharge  of  the 
duties  performed  by  his  Clerks,  which  it  is 
impossible  he  shoula  be,  unless  their  appoint- 
ment and  dismissal  is  immediately  depiendent 
upon  himself. 

Although  not  immediately  referring  to  their 
branch  of  the  Profession,  the  Committee  cannot 
refrain  from  directing  the  attention  of  their 
Members  to  the  provision  for  the  retirement  of 
the  present  Chief  Registrar.  Article  85  pro- 
vides that  any'  Officer  may  retire  upon  two- 
thirds  of  his  salary,  in  case  he  shall  be  afflicted 
with  any  permanent  infirmity,  or  shall  have 
attained  the  age  of  70  years,  having  served 
20  years  in  the  Court,  or  shall  have  served 
25  years  in  the  Court.  Article  86  provides, 
that  the  present  Chief  Registrar,  who,  as  de- 
scribed in  Article  35,  is  only  67  vears'  old,  and 
has  served  for  only  17  years,  and  whose  Office 
has,  we  believe,  been  practically  a  sinecure, 
shsdl  be  at  once  permitted  to  retire  upon  the 
full  amount  of  his  salary.  The  Committee  suIh 
mit  that  this  cannot  oe  defended  upon  any 
principle  of  justice. 

The  1st  section  of  the  7th  chapter  of  the  BiU 
containing  Articles  275  to  289,  proposes  a 
method  of  arrangement  between  Debtors  and 
Creditors,  with  the  concurrence  of  a  certain 
number  of  the  latter,  and  under  the  sanction  of 
the  Court.  It  is  founded  upon  the  7  &  8  Vict. 
c.  70,  which  has,  the  Committee  believe,  been 
found  quite  an  impracticable  act,  and  requires 
to  be  much  more  radically  altered  than  it  is 
here  proposed  to  do. 

Mr.  Commissioner  Fane  has  printed,  for 
consideration,  a  series  of  Articles,  which  he 
proposes  to  substitute  for  this  Section,  and 
which  would,  the  Committee  believe,  afford  a 
practical  and  valuable  means  of  winding-up 
estates  in  ordinary  cases.  In  the  shape  in 
which  these  proposed  clauses  first  came  before 
the  Committee,  they  were  liable  to  objection 
on  the  part  of  the  Profession  in  three  respects : 
— The  proceedings  were  to  commence  with  a 
Petition,  which  was  necessarily  to  be  witnessed 
by  one  of  the  Messengers  of  the  Court.  The 
Messengers  of  the  Court  were  to  be  bound,  if 
required,  by  the  Petitioner,  to  fill  up  the  form 
of  his  petition,  attest  its  signature,  and  then 
present  it  to  the  Court.  This  second  provision, 
the  Committee  felt,  was,  in  point  of  fact,  em- 
powering the  Messenger  to  act  as  the  Attorney 
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to  the  PetitioDdr  in  the  matter  of  his  Petition^ 
and  both  this  and  the  first  were  calculated  to 
place  the  Messenger  in  a  position  with  relation 
to  the  Profession,  which  misht  be  very  irksome 
and  objectionable.  A  third  clause  provided, 
that  so  long  as  the  matter  remained  in  the 
hands  of  the  Debtor,  the  Court  should  appoint 
the  Solicitor.  The  Committee  also  felt  that 
this  was  very  objectionable.  The  object  of  Mr. 
Commissioner  Fane  was  to  prevent  the  Solici- 
tor being  selected  by  the  Debtor,  but  where 
the  Creditors  think  it  worth  their  while,  under 
the  present  practice,  they  do  in  reality  appoint 
the  Solicitor.  Tbe  Court  ought  not  to  be  a 
moving  party,  and  especially  ought  not  to  point 
out  particular  Practitioners  by  placing  busmess 
in  their  hands.  These  objections  have  been 
pointed  out  to  Mr.  Commissioner  Fane,  and 
the  Committee  are  happy  to  say  that  he  has,  in 
consequence,  entirely  omitted  the  objectionable 
portions. 

Chapter  10  relates  to  Solicitors  and  their 
Costs.  As  the  Bill  was  introduced  into  the 
House,  it  provided  that  Solicitors  might  ap- 
pear in  any  proceedings  in  the  Court  without 
being  required  to  employ  Counsel,  except  in 
proceedings  before  the  Court  of  Appeal.  To 
this  exception,  of  course,  the  Committee  strongly 
objected,  for  the  Court  of  Appeal  was  to  be 
only  the  present  Subdivision  Court  under  an- 
other name,  and  no  reason  could  be  given  why 
Solicitors  should  not  continue  to  be  permitted 
to  appear  before  three  Commissioners  sitting 
together,  before  each  of  whom  they  might  ap- 
pear when  sitting  separately.  In  the  Select 
Committee,  however,  the  whole  appellate  juris- 
diction has  been  taken  away,  and  this  objection, 
therefore,  no  longer  applies.  The  Committee 
are  also  of  opinion,  that  it  would  be  a  great  im- 
provement to  allow  Solicitors  to  enter  in  the 
Registrar's  Office,  the  names  of  any  Clerks  by 
whom  they  were  willing  to  be  represented  in 
Court.  There  are  in  Bankruptcy  a  vast  num- 
ber of  interlocutory  proceedings  which  are  of 
not  nearly  as  much  importance  as  the  majority 
of  the  business  which  is  transacted  at  Judges' 
Chambers,  and  which,  in  point  of  fact,  is  almost 
universally  transacted  by  Clerks.  The  Gentle- 
men of  the  Bar  who  attend  the  Bankruptcy 
Court,  have  recently  attempted  to  prevent  any 
business  being  transacted  by  Clerks,  whether 
articled  or  not.  It  is  therefore  of  importance 
that  some  regulation  should  be  made  upon  the 
subject,  and  there  is  no  reason  why  Solicitors 
should  not  be  allowed  to  be  represented  before 
the  Bankruptcy  Commissioners  by  their  Man- 
aging Clerks,  as  they  are  before  the  Judges  of 
the  Superior  Courts  of  Westminster,  both  at 
Chambers,  and  in  the  conduct  of  causes. 
Their  double  responsibility,  to  the  Courts  for 
proper  conduct,  and  to  their  clients  for  dili- 
gence and  efficiency,  is  quite  sufficient  to  pre- 
vent such  a  privilege  being  abused.  The  Com- 
mittee are  glad  to  see  that  it  is  intended  to 
abolish  the  invidious  distinction  made,  though 
probably  unintentionally,  by  preceding  Acts, 
between  the  Metropolitan  and  Provincial  Soli- 
citors, with  regard  to  the  legislative  security  for 


their  right  of  Advocacy,  and  which  was  Ad- 
verted to  by  this  Association  in  their  original 
address  to  the  Profession. 

The  Committee  will  continne  carefully  to 
watch  the  progress  of  the  Bill,  which  they  feel 
to  be  in  many  respects  a  highly  valuable  mea- 
sure ;  and  they  wUl  take  such  steps  as  may,, 
from  time  to  time,  appear  expedient. 

Corrupt  Elections, — A  bUl  to  provide  for  in- 
quiry into  Corrupt  Practices  at  Elections,  has^ 
been  introduced  into  the  House  of  Lords  by 
the  Lord,  Chancellor. 

Under  Section  3,  the  senior  Judge  of  Assize, 
when  inquiry  has  been  recommended  by  an 
Election  Committee,  is  to  appoint  a  Barrister 
of  seven  years'  standing,  to  be  a  Commissioner 
for  the  purposes  of  the  Act ;  and  under  Section 
16,  the  Speaker  may  appoint  an  Agent  to  pro- 
secute the  inquiry  before  the  Commissioner. 
The  Committee  contend  that  Solicitors  ought 
to*  be  eligible  with  Barristers  to  be  Commission- 
ers, and  exclusively  eligible  as  Agents. 

Cost  of  Deeds,— k  short  Bill,  introduced  by 
Lord  Brougham,  has  already  passed  the  Lords, 
extending  the  provisions  of  the  8  &  9  Vict.  c. 
119,  by  which  the  Taxing-Masters  were  re- 
quired, in  estimating  the  sum  proper  to  be 
charged  for  certain  Deeds,  to  consider,  not 
their  length,  but  the  skill  and  labour  employed, 
and  the  responsibility  incurred  in  their  prepara- 
tion; and  enacting  that  the  same  principles 
shall  be  applied  in  taxing  the  costs  for  prepar- 
ing or  executing  any  Deed,  Will,  or  other  In- 
strument, in  writing.  ^ 

No  step  has  yet  been  taken' on  this  Bill  in 
the  House  of  Commons,  and  the  Committee 
hope  that  it  will  undergo  the  careful  scrutiny 
of  the  Profession  before  it  is  suffered  to  pass 
into  law.  The  bill  upon  which  it  is  founded, 
has  very  rarely  been  acted  upon,  but  the  pre- 
sent measure  may  be  so  interpreted  as  to  pro- 
duce the  most  sweeping  and  prejudicial  changes 
in  the  department  of  Conveyancing:,  and  it  calls 
for  active  and  anxious  attention  to  its  progress, 
that  the  welfare  of  the  Profession  may  not 
be  sacrificed  to  its  experimental  provisions. 

Public  Roads, — In  the  House  of  Commons, 
a  Bill  has  been  introduced  by  Government  to 
consolidate  the  Laws  relating  to  Public  Roads 
in  England  and  North  Wales.  The  Roads  are  to 
be  under  the  control  of  County  Roads'  Boards 
and  Way-wardens'  Boards,  each  of  which  are 
to  appoint  Clerks.  The  Committee  are  in- 
formed that  appUcations  from  divers  unquali- 
fied persons  have  already  been  received  in  an- 
ticipation of  these  appointments,  and  they 
contend  that  provisions  should  be  introduced 
making  duly  qualified  Sohcitors  alone  eligible 
as  such  Clerks. 

There  are,  however,  much  more  serious  and 
fundamental  objections  to  the  Bill.  By  the 
74th  section  the  present  Clerks  go  out  of  office 
on  the  1st  January,  1851,  without  compensa- 
tion. The  Clerkships,  of  which  there  are 
several  hundreds  throughout  the  kingdom,  are 
generally  held  by  Solicitors,  and  no  charge  of 
want  of  economy,  or  any  other  mismanagement, 
has  ever  been  brought  against  them  to  call  for, 
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or  juBtify^  this  wholesale  proscription.  The 
Committee  learn  that  an  active  opposition  has 
already  been  organized  amongst  the  parties 
imn^ediately  interested,  and  they  think  that  this 
is  a  case  where  the  influence  of  the  Association, 
representing  the  whole  of  their  branch  of  the 
Profession,  ought  to  be  brought  to  the  assist- 
ance of  that  portion  with  whose  interests  it  is 
thus  proposed  wantonly  to  interfere* 

Real  Property  Transfer.-— A  Bill  has  been 
introduced  by  Mr.  H.  Drummond  to  facilitate 
the  Transfer  of  Real  Property,  to  which  the 
Committee  are  giving  their  best  attention. 
They  believe  that  its  effect  would  be  to  render 
titles  insecure  and  unmarketable,  a  searching 
investigation  into  them  even  more  necessary 
and  more  expensive  than  it  is  at  present,  and 
to  increase  litigation.  If  any  parties,  therefore, 
would  derive  benefit  from  it,  it  would  be  the 
Legal  Profession,  as  was  remarked  by  the 
Solicitor- General  in  the  debate  on  the  second 
reading.  But  the  Committee  believe  that  there 
is  no  real  antagonism  between  the  interests  of 
the  Profession  and  that  of  the  public,  and  that 
this  Bill,  if  passed,  would  inflict  a  serious  enl 
upon  both.  They  have  taken  active  measures 
to  call  attention  to  it,  that  the  Profession  may 
know  what  is  proposed,  and  may  have  an  op- 
portunity of  effectively  expressing  their  opinion. 
The  Committee  are  in  communication  upon 
this  subject  w^ith  all  the  provincial  Law  So- 
cieties, and  also  with  a  large  number  of  indi- 
vidual Members  of  the  Profession.  They  con- 
ceive, however,  from  what  has  alreadv  passed 
in  the  House,  that  it  is  impossible  tliat  this 
crude  measure  should  become  law. 

County  Courts.— The  Committee  cannot  al- 
low this  opportunity  to  pass  without  repeating, 
in  the  name  of  their  professional  brethren,  their 
protest  against  those  provisions  of  the  County 
Courts  Act,  by  which  Attorneys  and  Solicitors 
are  excluded  from  eligibility  for  the  appoint- 
ments of  Judges— by  which  their  right  of  advo- 
cacv  is  rendered  dependent  upon  the  will  of  the 
Judge — and  by  which  their  fees  are  so  restricted, 
as  continually  to  render  the  conducting  of  a 
case  in  those  Courts  a  positive  loss  to  the  Prac 
titioner.  They  think  that  every  means  should 
be  adopted  that  seems  likely  to  remedy  these 
grievances,  which  they  feel  are  obnoxious  to 
every  sound  principle  of  public  or  professional 
policy. 


UNQUALIFIED  PRACTITIONERS  IN 
THE  COUNTY  COURTS. 

The  attention  of  the  profession  and  the 
legislature  ought  to  be  immediately  directed 
to  a  large  class  of  men  who  style  them- 
selves, "  Accountants,*'  and  "  Agents," 
but  who  are  really  nothing  more  than  col- 
lectors of  debts.  We  are  informed  that 
these  persons  obtain  summonses  from  the 


*  In  conseouence  of  the  opposition  here  al- 
uded  to,  this  Bill  has  since  been  withdrawn. 


County  Courts  for  their  '^  clients,"  (as 
they  call  their  employers,)  and  take  out  all 
other  necessary  papers,  settle  with  defend- 
ants for  stay  of  proceedings,  and  in  fact 
do  everything  but  attend  the  Court  on  the 
trial. 

This  system  should  be  immediately  abo- 
lished, and  none  but  certificated  attorneys 
or  their  authorized  clerks  ought  to  be 
allowed  to  obtain  a  summons  or  do  any- 
thing in  the  County  Courts,  on  the  same 
principle  that  writs  and  all  subsequent  pro- 
ceedings must  be  done  by  a  solicitor  in  the 
Superior  Courts.  A  small  fee  (regulated 
according  to  the  amount  of  the  debt) 
should  be  allowed  the  attorney  for  his  trou- 
ble and  attendance  on  such  occasions. 

As  the  emoluments  of  attorneys  have 
been  so  much  reduced  by  the  establishment 
of  the  County  Courts,  they  ought  not  to 
be  further  injured  by  these  practices,  and 
it  is  but  common  justice  to  those  who  have 
paid  so  heavily  to  attain  the  knowledge 
they  possess,  that  the  business  in  the 
Courts  should  be  transacted  exclusively  by 
them. 

We  are  obliged  to  "An  Old  Practitioner'* 
for  his  suggestion,  and  would  recommend 
that  the  subject  should  be  brought  to  the 
notice  of  the  County  Court  Judges,  most 
of  whom,  if  not  all,  are  desirous  of  having 
the  business  in  their  Courts  conducted  by 
responsible  attorneys.  The  increase  of  the 
fees  must  of  course  be  the  act  of  the  legis- 
lature. 


BARRISTERS  CALLED. 
Hilary  Term,  1849. 

Lincoln's  inn. 

January  30. 
James  Keene  Hawkins. 
Joshua  Toulmin  Smith. 
George  Williams  Leech. 
Francis  Williams  Clarke. 
James  Wilberforce  Stephen. 
Henry  Kennedy. 

INNER  TEMPLE. 

January  26. 
George  R.  Clarke. 
James  Stansfield. 
John  Spencer. 
Edmund  H.  Dickinson. 
Henry  D.  M'Leod. 
Charles  John  Bunyon. 
Charles  Riley. 
Edward  Sykes. 
Augustus  F.  Boyce. 
William  Henry  Smyth. 


Barristers  CaUed^^Frofessumal  LisH.^Noiis  oftks  We^. 


Robert  B.  Mansfield. 
Alfred  Hamilton. 


January  30. 
Frederick  PeeL 

MIDDLE  TEMPLE. 

January  12. 
George  Tennant. 
John  Jervis,  jun. 
William  Tapping. 
George  Frederick  Speke. 
Charles  Chandos  Pole. 
Thomas  Harrison. 
John  German. 
John  Brewer. 
John  Oliver  Surtees. 

January  26. 
Reginald  Fowler. 
George  Pearson  Wilkinson. 
John  Corebie. 

John  ("harles  Frederick  Sigismund  Day. 
Charles  Edward  Hawkins. 
Francis  Halhed. 

gray's  inn. 

January  24. 
James  Fallon. 

January  30. 
Frederick  James  Furnivall. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  April  24/A,  to  May  ISth,  1849,  both 
inclusive,  with  dates  when  gazetted, 

Bourdillon,  James,  James  Bourdillon,  jun., 
and  Stafford  Bourdillon,  30,  Great  Winchester 
Street,  City,  Attorneys  and  Solicitors,  so  far 
as  regards  the  said  James  Bourdillon.  April 
24. 

Downes,  Edward,  Thomas  Gamlen,  and 
Charles  Davison  Scott,  f,  Furnival's  Inn, 
Attorneys  and  Solicitors,  so  far  as  regards  the 
said  Edvard  Downes,     April  27. 

Lardner,  John  Haddock  and  Edwin  Na- 
thaniel  Dawes,  Rye,  Attorneys  and  Solicitors. 
May  4. 

Philhrick,  Frederick  Blomfield,  and  Henry 
John  Philhrick,  Colchester,  Attorneys  and 
Solicitor!^.    May  15. 


MASTERS   EXTRAORDINARY    IN 
CHANCERY. 

From  April  2ith,  to  May  18M,  1849,  both 
inclusive,  with  dates  when  gazetted. 

Banks,  William  Lawrence,  Brecknock.  May 
1. 

Hepworth,  John,  Birmingliam.    May  15. 

Morrison,  George  Carter,  Reigate.    May  11. 

Peter,  John  Luke,  Redruth.    May  8. 

Price,  John,  Buntingford.    May  4. 


Thompson,  John,  Wooler.     May  15. 
White,  George  Graham,  Launceston. 
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May 
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PERPETUAL  COMMISSIONERS. 

Appointed  under  the  Fines*  and  Recoveries'  Act. 

Cartwright,  James  Nathaniel,  Dunstable,  in 
and  for  the  counties  of  Bedford,  Hertford,  and 
Buckingham.     May  15. 

Cleverton,  Frederick  William  Pouget,  Sal- 
tash,  in  and  for  the  county  of  Cornwall.    May 

Smith,  Henry,  Richmond,  Surrey,  m  and 
for  the  counties  of  Surrey  and  Middlesex.  May 

Smith,  Robert,  Richmond,  Surrey,  in  and 
for  the  counties  of  Surrey  and  Middlesex. 
May  IS. 


NOTES  OF  THE  WEEK. 


COMMENCEMENT   OF  TRINITY  TERM. 

Trinity  Term  commenced  on  Tuesday 
last,  with  a  repetition  of  the  complaint  which 
prevailed  during  the  last  three  months,  of  a 
remarkable  absence  of  new  business.  The 
most  gratifying  circumstance  connected  with 
the  opening  of  the  Term  was  the  return  of 
Lord  Denman  to  his  place  on  the  Bench  after 
his  recent  indisposition,  from  the  effects  of 
which  the  learned  Chief  Justice  seems  to  have 
completely  recovered. 

ILLNESS   OP  THE   LORD   CHANCELLOR. 

We  are  concerned  to  state  that  Lord  Cot- 
tenham  has  had  a  sudden  attack  of  illness, 
which  is  reported  to  be  of  such  a  nature,  as  to 
render  it  improbable  that  the  noble  and 
learned  Lord  will  be  able  speedily  to  resume 
his  judicial  duties. 

RECENT  APPOINTMENT. 

Sir  David  Dundas,  M.  P.,  who  held  for  a 
short  period  the  office  of  Solicitor-General,  has 
accepted  the  office  of  Judge  Advocate,  vacant 
by  the  appointment  of  Mr.  Hayter  as  Secretary 
of  the  Treasury. 

STRIKING   OUT  CAUSES. — ABSENCE   OF 
COUNSEL. 

Several  of  the  causes  which  were  struck  out 
of  the  Court  of  Exchequer  List,  noticed  in  our 
last  number,  (p.  39)  have  or  will  be  re-entered. 
It  appears  that  the  Judges  remain  firm  to 
their  resolution  of  expunging  all  cases  in  which 
counsel  are  unprepared.  The  question  is  a 
difficult  one.  No  doubt,  for  the  despatch  of 
business  a  somewhat  strict  rule  is  requisite,  but 
great  hardship  will  frequently  arise  by  inflexi- 
bly adhering  thereto.  We  trust  that  in  the  ar- 
rangements to  be  made  between  the  Bench  and 
the  Bar,  the  interests  of  the  Suitors  and  the 
convenience  of  their  Attorneys  will  be  duly 
considered. 


Sty^erior  CowrU  s  Lord  Ctoieettor.— fioOt.^F.  C.  qfEngland. 
RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS 

AND  SHORT  NOTES  OF  CASES. 


Eortr  Cdatictnor, 

London  and  North  Western  Railway  Company 

V.  Smith.    May  8,  1849. 

lands'  clauses'   consolidation  act. — 

compensation. 

Held,  that  before  a  claimant  to  compensation 
for  injuries  by  a  railway  summoned  a  jury 
to  assess  the  damages,  he  ought  to  establish 
his  legal  right  to  compensation,  under  the 
act  8  Vict,  c.  18,  or  the  local  act  of  the 
railway  complained  of. 

The  defendant  was  the  owner  of  an  iron 
foundry  and  warehouse  in  Bartholomew-street, 
Birmingham,  and  considering,  that  his  premises 
and  business  were  seriously  injured  by  the 
alteration  of  the  street  and  other  works,  pro- 
ceeded under  the  8  Vict.  c.  18,  s.  68,  to  sum- 
mon a  jury  to  assess  the  damages.  The  68th 
section  enacts,  that  'Mf  any  party  shall  be 
entitled  to  any  compensation  in  respect  of 
any  lands,  or  of  any  interest  therein,  which 
shall  have  been  taken  for  or  injuriously  affected 
by  the  execution  of  the  works,  and  for  which 
the  promoters  of  the  undertaking  shall  not 
have  made  satisfaction  under  the  provisions  of 
this  or  the  special  act,"  &c.,  "  or  if  the  party  so 
entitled  as  aforesaid,  desire  to  have  such  ques- 
tion of  compensation  settled  by  jury,  it  shall 
be  lawful  for  him  to  give  notice  in  writing  of 
such  his  desire,  to  the  promoters  of  the  under- 
taking, &c.'*  The  plaintiffs  then  filed  their 
bill  for  an  injunction  to  restrain  the  defendant 
from  summoning  the  jury,  on  the  ground  that 
he  had  sustained  no  damage,  but  the  Vice- 
Chancellor  of  England  refused  the  injunction, 
and  left  the  defendant  to  his  remedy  for  such 
damages  as  a  jury  would  award.  Whereupon 
this  appeal  was  presented. 

Bethell  and  Speed,  for  the  appellants,  sub- 
mitted that  they  were  willing  to  compensate 
the  respondent  to  a  reasonable  extent,  but  that 
the  defendant  ought  to  establish  his  claim  to 
be  within  the  provisions  of  the  act  before  em- 
pannelirl)?  the  jury. 

Malins,  Metcalfe,  and  Phipson,  for,  the  re- 
spondent. *  • 

The  Lord  Chancellor  said,  that  the  8  Vict, 
c.  18,  gave  complainants  certain  rights,  but  it 
was  not,  therefore,  to  be  assumed,  that  those 
rights  were  to  be  exercised *by  every  party  who 
might  put  forth  claims,  however  unfounded  they 
might  be,  or  that  the  company  were  to  be  sub- 
jected to  all  the  expense  and  trouble  of  an  in- 
quiry before  a  jury  to  assess  the  damages, 
when  it  might  happen  that  the  claimant  was  not 
entitled  under  the  act  to  make  any  claim  for 
damages.  If  the  course  the  respondent  pro- 
posed to  follow  of  summoning  a  jury  to  assess 
the  damages  were  allowed,  and  it  should  hap- 
pen that  the  question  of  right  were  ultimately 
determined  against  the  claimant,  the  company 
would  be  put  to  great  expense  and  injustice. 
The  respondent  must  first  establish  his  right  at 
law,  for  the  right  of  the  claimant  might  be 


determined  against  him,  and  thus  there  would 
be  an  end  of  the  whole  matter  in  one  proceed, 
ing.  The  case  was  clearly  within  the  jurisdic- 
tion of  this  Court,  and  the  injunction  must  be 
granted, — ^the  defendant  to  bring  his  action  to 
try  his  legad  right,  and  the  company  to  admit 
that  the  defendant  was  injured  in  some  respect, 
and  so  far  entitled  to  some  compensation. 

Appeal  allowed. 

«olTr(ffouit. 
Kennaway  y,  Tripp,    April  25,  1849. 

SECURITY  FOR  COSTS. — PLAINTIFF  ABROAD. 

Where  the  plaintiff  in  a  suit  had  gone  abroad 
out  of  the  jurisdiction  after  answer  filed,  he 
was  ordered  to  give  security  for  costs,  al- 
though he  did  not  intend  to  reside  permanently 
abroad  and  came  frequently  to  England, 
This  was  an  application  on  the  part  of  the 
defendant,  that  the  plaintiff  might  be  ordered 
i  to  give  security  for  the  costs  of  the  suit,  as  he 
was  now  residing  at  Boulogne,  out  of  the  ju* 
risdiction  of  the  Court,     ft  appeared  that  the 
'  plaintiff  resided  in  England  when  the  suit  was 
commenced,  and  that  since  the  answer  was 
filed,  he  had  let  his  house  in  England,  and 
taken  a  house  at  Boulogne. 

Kinglake'm  support  of  the  motion  ;  Goodeve, 
contra,  urged  that  as  the  plaintiff  did  not  in- 
tend to  reside  permanently  at  Boulogne,  and 
came  frequently  to  England,  there  was  no 
ground  ,to  say  that  he  purposed  to  avoid  the 
jurisdiction  of  the  Court. 

The  Master  of  the  Rolls,  however,  held  that 
the  plaintiff  must  give  security  for  costs  as  he 
had  not  gone  abroad  for  a  short  time  only,  but 
had  actually  taken  a  house  at  Boulogne  out  of 
the  jurisdiction. 

Vitt'itlfianttWox  of  IBnalanH. 
Hirst  V,  Tolson,    April  25,  1849. 

ARTICLES  OF  CLERKSHIP. — RETURN  OF 
PART  OF  PREMIUM. 

Where  a  clerk  was  articled  for  five  years  to  a 
solicitor  who  died  in  two  years,  Held  that 
the  clerk  was  entitled  to  recover  a  propor- 
tionate part  of  the  premium  out  of  the  assets 
of  the  deceased  attorney,  and  a  reference  or- 
dered to  ascertain  the  amount  to  be  returned. 
By  articles  of  clerkship,  dated  November  6, 
1845,  made  between  Richard  Tolson,  an  attor- 
ney, and  the  plaintiffs,  Sarah  Hirst,  and  Henry 
Hirst,  her  son,  Henry  Hirst  was  articled  for 
five  years,    in    consideration    of   200/.,    and 
Richard  Tolson  covenanted  to  instruct    the 
plaintiff  in  the  profession  of  an  attorney  and 
solicitor.      Tolson    died    the    23d    October 
1847,  and  the  plaintiff  was  articled  to  another 
attorney  for  the  remainder  of  the  term,  in  con- 
sideration of  such  proportion  of  the  premium 
as  should  be  returnable  by  the  executors.   The 
executors  proposed  to  complete  the  contract  by 
service  to  the  surviving  partner,  who  continued 
to  carry  on  the  business  and  had  agreed  to 
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take  tbe  plaintiff  for  the  remaining  three  years 
without  any  farther  remaneration.  This  offer 
the  plaintiff  refused  to  accept,  and  the  defend- 
ants therefore  objected  to  return  any  portion 
of  the  premium.  A  summons  had  been  re- 
fused by  Mr.  Justice  Erie,  on  the  ground  that 
a  Common  Law  Court  had  no  jurisdiction 
against  executors,  whereupon  this  bill  was 
filed  for  the  return  of  such  proportion  of  the 
premium  as  might  be  found  due  in  respect  of 
the  unexpired  three  years  of  the  term. 

Betkelly  RoU,  and  Rogers,  for  the  plaintiffs, 
cited  Soam  v.  Bovoden,  30  Car.  2, 1678,  Fmch, 
396.  Rotmdell  Palmer  and  Amphlett,  for  de- 
fendants, cited  exparte  Prankerd,  3  B.  &  Aid. 
257;  1  Chitt.  R.694;  Cuffev.  Brown,  5  Price, 
303  ;  ArgUs  v.  Hetueman,  1  Atk.  518. 

The  Vice-chancellor  said,  the  bill  alleged 
that  a  debt  had  accrued  by  reason  of  the  right 
of  the  plaintiff  to  the  return  of  a  proportion- 
ate part  of  the  premium,  and  the  party  to  whom 
the  premium  was  paid  being  dead,  this  suit 
was  brought  against  the  assets.  This  case 
was  somewhat  similar  to  that  of  May  v.  Skey, 
37  L.  O.  513,  where  a  bill  was  filed  against  the 
husband  by  the  plaintiff,  who  had  advanced 
money  to  the  wife  for  her  support.  The  Court 
had  jurisdiction  to  administer  the  assets,  but 
as  in  that  case  the  husband  was  alive,  the  de- 
murrer for  want  of  equity  had  been  allowed. 
Here,  however,  there  was  clearly  a  debt  at  law, 
and  the  party  being  dead,  the  plaintiffs  had  a 
right  to  sue  the  assets.  There  most,  there- 
fore, be  a  reference  to  the  Master  to  ascertain 
what  part  of  the  premium  ought  to  be  re- 
tamed  and  the  defendants  to  pay  the  same  as 
well  as  the  costs  of  the  suit. 


Vict^iwnttWot  Knlgtt  ISrurc. 

In  re  Emberton  Friendly  Society,     April  27, 
1849. 

CHAKITY    FUND. — TRANSFER    TO     NEW 
TRUSTEES. — COSTS. 

Order  for  transfer  of  charity  fund  to  new 
trustees, — one  set  of  costs  only  to  be  aU 
lowed  to  the  old  trustees,  who  appeared  se- 
parately, and  those  to  the  trustee  who  had 
not  opposed  the  transfer. 

This  petition  was  presented  for  the  transfer 
of  the  funds  of  the  society  to  four  new  trus 
tees,  tlie  former  retiring  on  account  of  their 
age.  One  of  the  trustees,  it  appeared,  was 
willing  to  make  the  transfer  ;  but  the  others 
refused  to  transfer,  as  there  had  been  irregula- 
rities in  the  proceedings  with  respect  to  altera- 
tions in  the  rules  of  the  society. 

Chandless,  in  support  of  the  petition,  con- 
tended that  the  trustees  who  had  raised  the  ob- 
jections to  the  rules,  and  filed  an  affidavit  re 
lating  to  irrelevant  matters,  and  appeared  by 
different  counsel,  should  bear  their  own  costs. 

Russell  and  Ede  for  some  of  the  trustees ; 
Briggs  for  another  trustee,  who  had  consented 
to  make  the.transfer. 

The  Vice-Chancellor  said,  the  trustees  might 
have  safely  acceded  to  the  appointment  of  the 
new  trustees  without  bringing  the  matter  be- 


fore the  Court.  Only  one  set  of  costs  would 
be  allowed,  and  that  would  be  to  the  trustee 
who  had  been  willing  to  make  the  transfer. 
No  costs  would  be  allowed  to  the  other  trus- 
tees, but  they  would,  nevertheless,  not  be  or- 
dered to  pay  costs. 

Lewis  V.  Btimie.    April  27, 1849. 

WILL.  —  CONSTRUCTION.  —  MARRIAGE  SET- 
TLEMENT. 

Upon  construction  of  a  will,  held,  that  the 

plaintiff  took  an  absolute  interest  in  the 

capital  of  60l.  a-year,  bequeathed  under  a 

codicil  in  addition  to  a  former  sum  given 

under  a  marriage  settlement. 

The  testator,  by  a  codicil  to  his  will,  gave  Uy 

each  of  his  four  daughters  a  sum  equivalent  to 

10,000/.  consols,  or  300/.  a-year.      He  also. 

directed  that  60/.    a-year    should,   in  order 

to  make  up  a  similar  sum  of   300/.  a-year, 

be  given  to    another  daughter,  the  wife  of 

the  plaintiff,  in  addition  to  a  sum  of  240/.  a- 

year,  produced  by  forty  shares  in  the  Globe 

Insurance  Company,  which  had  been  settled 

on  her  upon  her  marriage,  to  revert,  however,. 

to  the  estate  of  the  testator,  on  the  death  of 

the  plaintiff  and  his  wife,  leaving  no  issue  of 

the  marriage.    Mrs.  Lewis  had  since  died. 

The  Vice-Chancellor  said,  that  the  plaintiff 
was  entitled  to  the  absolute  interest  in  the  ca- 
pital of  60/.  a-year  under  the  codicil  of  the 
testator,  and  that  the  reversionary  interest  in 
the  Globe  shares  under  the  marriage  settlement 
followed  the  provisions  of  the  settlement. 

^mttCi  Sencg. 

Doe  dem.  Lord  Arundel  v.  Fowler.    April  23, 

1849. 

NEW  TRIAL.— REJECTION   OF   EVIDENCE. 

Quaere,  whether  a  certificate  of  the  registry 
of  the  death  of  a  party  by  the  parish  clerk 
instead  of  the  clergyman  of  the  parish, 
was  properly  rejected  to  prove  the  death  of 
that  party  under  a  lease  for  lives. 

At  the  trial  of  an  action  of  ejectment  by  the 
lessor  of  the  plaintiff,  in  which  he  sought  to 
recover  possession  of  premises  built  on  land 
in  Wiltshire,  it  appeared  that  the  defendant 
held  the  premises  under  a  demise  upon  three 
lives  for  99  years,  from  May  10,  1773,  by  the 
grandfather  of  the  plaintiff  to  John  Street. 
The  plaintiff,  in  order  to  prove  the  death  of  one 
of  these  lives,  produced  a  certificate  of  the  regis- 
try of  the  death,  signed  by  the  parish  clerk. 
Mr.  Justice  Williams  rejected  the  evidence,  on 
the  ground  that  it  ought  to  come  from  the 
clergyman  of  the  parish,  and  the  defendant 
consequently  obtained  a  verdict.  An  applica- 
tion was,  therefore,  made  for  a  rule  nisi,  to  set 
aside  the  verdict,  and  for  a  new  trial  on  the 
ground  of  the  rejection  of  the  certificate. 

Greenwood  in  support  of  the  motion. 

The  Court  granted  the  rule. 
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€iumCi  Sendg  ^rxcttce  Court. 
Regina  v.  the  Judge  of  the  ComioaU  County 
Court,  Exparte  Newton  v.  Nancanon,    May 
4,  1849. 

CORNWALL  COUNTY  COURTS, — STANNARIES* 
COURT. 

Quaere,  to  what  extent  the  9  Sr  10  Vict.  c.  95, 
5.  141,  affects  the  jurisdiction  of  the  Court 
of  Stannaries  in  Cornwall  ? 

This  was  a  motion  for  a  rule  caUing  on  the 
Judge  of  the  Cornwall  County  Court,  to  show 
cause  why.a  prohihition  should  not  issue  com- 
manding him  to  stay  execution  in  this  case. 
The  defendant,  in  an  action  for  goods  sold  and 
delivered,  pleaded  that  he  was  entitled  to  be 
sued  in  the  Stannaries'  Court,  as  he  was  a  tin 
miner ;  the  plaintiff,  however,  obtained  a  ver- 
dict. By  the  9  &  10  Vict.  c.  95,  s.  67,  it  is 
enacted,  '^  that  no  privilege,  except  as  herein- 
.  after  excepted,  shall  be  allowed  to  any  person  to 
exempt  him  from  the  jurisdiction  of  any  Court 
holden under  this  act;"  and  by  the  Hist  sec- 
tion, "  that  nothing  in  this  act  contained  shall 
be  construed  to  affect  the  Courts  of  the  Lord 
Warden,  or  of  the  Vice- Warden  of  the  Stan- 
naries of  Cornwall;  but  this  provision  shall 
not  be  deemed  to  prevent  the  establishment  of 
any  Court  under  this  act  within  the  said  Stan- 
naries, or  to  limit  or  affect  the  jurisdiction  of 
any  Court  6o  established  under  this  act." 

Montague  Smith,  in  support  of  the  application. 

Coleridge,  /.,  said,  that  it  ^vas  intended  by 
9  &  10  Vict.  c.  95,  to  give  the  County  Courts 
and  the  Stannaries  Court  a  concurrent  juris- 
diction; the  rule  nisi,  would,  therefore,  be 
granted. 

^Common  Iffltva. 
Woodham  v.  Newman,    May  1,  1849- 

COUNTY  COURT. — JURISDICTION. — SET-OPP. 

Held,  upon  a  rule  nisi,  to  enter  a  suggestion 
to  deprive  the  plaintiff  of  his  costs  under 
the  9  Si  10  Vict.  c.  95,  s.  129,  that  the 
words  in  the  SSth  section,  '*  on  balance'of 
account,"  only  related  to  cases  where  there 
had  been  an  actual  balancing  or  payment 
and  not  to  a  case  where  an  action  had  been 
brought  in  the  Superior  Courts  for  more 
than  20/.  and  the  amount  reduced  by  a  set- 
off  to  less  than  20/. ;  ond  the  rule  was, 
therefore,  discharged. 
A  RULE  nisi  had  been  obtained  to  enter  a 
suggestion  to  deprive  the  plaintiff  of  his  costs 
iinder  the  9  &  10  Vict.  c.  95,  s.  129,  in  an  ac- 
tion which  was  brought  in  the  Superior  Courts, 
where  the  sum  recovered  was  under  20/.,  and 
Mr.  Justice  Maule,who  presided  at  the  trial,  had 
refused  to  certify  that  the  action  was  fit  to  be 
brought  in  the  Superior  Court.     By  the  58th 
section,  it  is  enacted,  "  that  all  pleas  of  per- 
sonal actions,  where  the  debt  or  damage  claimed 
is  not  more  than  20/.,  whether  on  balance  ofac^ 
count  or  otherwise,  may  be  holden  in  the  Coun- 
ty Court,  without  writ,"    And  the  129th  sec- 
tion further  enacts,  "  that  if  any  action  shall 
be  commenced  after  the  passing  of  this  act  in 
any  of  her  Majesty's  Superior  Courts  of  Re- 


cord, for  a&y  cause  other  than  those  lasth* 
hereinbefore  specified, /or  which  a  plaint  mght 
have  been  entered  in  any  Court  holden  under  this 
act,  and  a  verdict  shall  be  found  for  the  plain- 
tiff, for  a  sum  less  than  20/.  if  the  said  action 
is  founded  on  contract,  or  less  than  5/.  if  it  be 
founded  on  tort,  the  said  plaintiff  shall  have 
judgment  to  recover  such  sum  only,  and  no 
costs ;  and  if  a  verdict  shall  not  be  found  for 
the  plaintiff,  the  defendant  shall  be  entitled  to 
his  costs  as  between  attorney  and  client,  un- 
less in  either  case  the  Judge  who  shall  try  the 
cause  shall  certify  on  the  back  of  the  record 
that  the  action  was  fit  to  be  brought  in  such 
Superior  Court." 

Prentice,  against  the  rule,  contended  that  the 
words  **  on  balance  of  account  or  otherwise," 
did  not  include  the  case  where  there  had  been  i 
no  settlement  of  account,  and  the  plaintiff's  i 
claim  was  reduced  below  20/.  by  a  set-off  at 
the  trial ;  citing  Jones  v.  Harris,  1  Dowl.  P.  C. 
374;  Pitts  V.  Carpenter,  2  Strange,  1191; 
Gross  V.  Fisher,  3  W^ils.  48. 

H.  Clark,  in  support  of  the  rule,  cited  Uay- 
ter  V.  Fish,  18  Law  J.,  C.  P.,  65. 

The  Court  said,  that  the  129th  section  of 
the  9  &  10  Vict.  c.  95,  deprived  the  plaintiff  of 
costs  in  cases  "  for  which  a  plaint  might  have 
been  entered  in  any  Court  holden  under  this 
act"  Here,  however,  the  claim  was  above 
20/.,  and  had  been  reduced  by  a  counter-claim 
of  more  than  20/.  by  way  of  set-off  to  less  than 
20/.  The  words  in  the  58th  section,  "  on  ba- 
lance of  account,"  did  not  relate  to  a  set-off, 
but  to  an  actual  balancing  of  accounts.  If 
cases  of  set-off  were  within  the  jurisdiction  of 
these  Courts,  they  would  have  to  decide  on 
two  debts,  both  above  20/,  Nor  could  the 
plaintiff  reduce  his  claim  to  the  sum  the  debt 
would  be  reduced  by  the  set-off,  as  in  that 
case  he  would  abandon  the  rest  of  his  claim, 
and  the  defendant  might  then  plead  set-off  to 
the  amount  of  20/.  and  bring  an  action  for  the 
residue,  to  which  claim  the  plaintiff  could  not 
plead  his  debt,  as  by  his  plaint  in  the  County 
Court  he  would  have  abandoned  it,  and  thus 
the  plaintiff  would  be  put  to  great  hardship. 
The  present  case,  therefore,  did  not  fall  within 
the  jurisdiction  of  the  County  Courts'  Act, 
and  the  suggestion  to  deprive  of  costs  must  be 
refused.  Rule  nisi  discharged. 


Court  nl  evt^etiutt. 

London,  Brighton,  and  South  Coast  Railway 
Company  v.  Goodwin,    April  19«  1S49. 

BOND    POR   FIDELITY   OF  CASHIER  TO  RAIL- 
WAY  COMPANY. 

Held,  that  a  bond  by  a  father  for  the  fidelity 
of  his  son  as  cashier  to  a  railway  company, 
was  not  rendered  void  by  the  amalgamation 
of  other  railway  companies  mth  the  original 
company,  whereby  an  increase  of  duty  and 
responsibility  had  been  caused. 
This  was  an  application  to  reduce  to  a  no- 
minal sum,  the  damages  recovered  in  an  action 
brought  by  the  company  on  a  bond  given  by 
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the  defendant  in  guarantee  for  hlg  son  as  the 
caehkr  to  the  London  and  Croydon  Railway 
Company.  Afterwards  this  company  was 
amalgamated  with  other  railways  under  the 
present  title,  and  all  their  contracts,  covenants, 
bonds,  and  agreements  were  transferred  to  the 
new  company.  The  defendant's  son,  who  was 
placed  over  some  clerks  in  whose  accounts  cer- 
tain inaccuracies  were  found,  was  in  the  habit 
of  making  up  the  deficiency  of  one  day's  account 
by  drawing  on  the  receipts  of  the  current  day, 
by  which  means  the  deficiency  was  concealed. 
The  plaintiffs  had  obtained  a  verdict  for  246/., 
at  the  trial  before  Mr.  Baron  Parke. 

Skee,  S.  L.,  in  support  of  the  application, 
urged,  that  the  defendant's  liability  had  ceased 
to  exist,  as  the  duties  and  responsibility  of  his 
son  had  been  materially  affected  by  the  amal- 
gamation, and  that  the  son  was  not  responsible 
for  the  deficiency  occasioned  by  the  clerks. 

The  Court  refused  the  rule,  and  said  that  the 
liability  of  the  son  or  of  the  defendant  was  not 
altered  by  the  additional  duties  thrown  on  the 
son  by  the  amalgamation  by  the  companies. 
The  son  had  not  paid  over,  day  by  day,  the  re- 
ceipts of  the  company,  which  he  ought  to  have 
done,  but  had,  as  it  were,  lent  his  own  money 
to  the  clerks  to  make  up  the  daily  deficiency, 
aud  which  the  father  therefore  was  bound  under 
bis  bond  to  make  good. 

Rule  refused. 


Court  at  ^tfytqvitx  €is3xAtv. 
Regina  v.  Wood.    April  30, 1849. 

APPBOPRIATION     OF     FOUND     CHATTEL.  — 
FELONIOUS   INTENT. 

Held,  upon  error  to  the  Exchequer  Chamber, 
that  as  the  finding  of  the  chattel  could  not 
have  been  with  any  felonious  intent  to  com- 
mit a  larceny — the  subsequent  conversion 
was  free  also  from  the  same;  and  conmc^ 
tion  ordered  to  be  quashed  and  judgment 
arrested* 

Upon  an  indictment  for  stealing  a  bank 
note,  which  the  prisoner  had  picked  up  in  the 
public  highway,  and  converted  to  his  use,  it 
appeared  that  when  he  picked  up  the  note,  he 
did  not  know  to  whom  it  belonged,  but  that  a 
few  days  afterwards  he  heard  who  was  the  owner, 
and  then  changed  the  note  and  appropriated 
the  proceeds.  The  prisoner  was  found  guilty, 
but  Mr.  Baron  Parke,  who  presided  at  the  trial, 
at  the  Huntingdon  Summer  Assizes,  reserved 
the  point  for  the  consideration  of  the  Court, 
whether  there  was  any  felonious  intent. 

The  Court  held,  that  in  the  first  instance  the 
prisoner  could  have  no  felonious  intent  to 
commit  larceny,  and  that  there  was  none  in 
the  subsequent  conversion.  ITie  conviction 
must,  therefore,  be  quashed  and  judgment  ar- 
rested. 


BUSINESS   QF   THE   COURTS. 
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Trinity  Term,  1849. 

Uatti  €b^nttUav. 

APPEALS. 

Koicht  T.  Mrtjoribanks,  Oittov.  Gibbs,  appeal. 

Scarf  V,  Soulby,  nppeal. 

Onslow  V,  Wallis,  appeal. 
•    Caddon  v.  Morley,  appeal. 

Cbanbre  v.  Siggers,  appeal. 

M'lntoah  V,  Greet  Western  Railway  Co., appeal. 

Attorney  •General  v.  Jones,  cause  by  order. 

Pbillipson  V.  Gatty,  Gattj  v.  Pbillipson,  appeal. 

Staniland  v.  Willott,  appeal. 

Coward  a.  Coward,  appeal. 

Cooke  V.  Cholmondeley,  Ditto  v.  Vaux,  appeal. 

Cole  V.  Scott,  appeal. 

Rackham  v.  SidUall,  appeal. 

^^illiama  v.  Powell,  Ditto  f.  Davis,  Price  v. 
Povrell,  appeal. 

Monro  v.  Tajlor,  appeal. 

Duncan  v.  Luniley,  appeal. 

Malcolm  v.  Scott,  4  causes,  appeal. 

Booibby  v.  Boothby,  appeal. 

Fuller  ti.  Benett^  appeal. 

Watson  9.  Masters,  appeal. 

Dodson  ».  Powell,  appeal. 

Hawkins  v.  Jackson,  appeal. 

Hunter  «.  Daniel,  appeal. 

Cowell  V.  Watte,  Watts  v.  Cowell,  appeal. 

Newman  v.  Uutton,  S  causes,  appeal. 


Andrew  v.  Andrew,  appeal. 

Harks  v.  Solomons,  appeal. 

Purchase  v.  Shallis,  appeal. 

Attorney-General  v.  Gibbs,  Rock  v.  ditto,  appeal. 

Bagsbaw  v.  Kast  India  Railway,  ditto  v.  ditto, 
3  appeals 

Masters  v.  Scales,  5  causes,  rebeario^. 

Loader  V.  Clarke,  appeal. 

Miller  v.  Priddon,  appeal. 

Cross  V.  Sprigg,  appeal. 

Sanderaonv.  Cock ermoutb  and  Workuigton  Rail- 
way Company,  appeal. 

Griggs  V.  Staplee,  appeal. 

Dawson  r.  Brinckman,  appeal. 

iStatUr  of  tbt  liolU. 

JUDGMENTS  {r$served.) 

{Hooper  v.  Salmon. 
Tugwell  V.  Hooper,' 

FLVAS   AND    DEMUURBHS. 

Stand  over^  Dean  of  Ely  v.  Gay  ford 
Do.,  Same  v.  Waddelow. 
Do.f  Same  v.  Same, 
Do.,  Same  v.  Bliss. 
Do.,  Same  v.  Shillito. 
Do.,  Same  v.  Henslev. 

S.O.  until  henring,  Lewis  «.  Baldwin,  objection 
for  want  of  parties. 

Chambers  v.  Howell,  plea. 

Same  v.  Same,  plea. 

Mich,  Term,  Whitfield  v.  Day,  dem. 
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Cbftmberi  v.  Hovrell,  pleo. 
Groom  v.  Kennard,  dem. 


far.  dirs. 
I  and  costs. 


CAU8K8. 

S.  0.  To  present  petition,  Stoarton  «•  JemingLam. 
r  Heinining  v.  Arober, 
Same  v.  Same, 
Same  v.  Same, 
Same  v.  Same, 
Ravrorth  v.  Same, 

^Hemminp:  v.  Arcber,  | 

Same  v.  Same, 

Same  v.  Same, 

Same  v.  Same, 
^  Havrortb  v.  Same, 


5.  0.  fiZi  petn, 
of  rehearing 
disposed  of. 


Part 
heard 


Re-bearing» 


.Gas  Ligbt  and 
Stand  over,  (     Coke  Com.  v. 


till  after  J  Symonds 
Report  on  ] 
exceptions*  I  Stillman 


■I. 
•  si 


I       exons. 
\-     fur.  dirs. 
I    and  coats. 


Symonds 
Gas  Lig^bt  and 
Coke  Com. 
V.  Gas  Ligbt  and 
Coke  Com. 
After  Term,  Cbristy  v.  Conrtenay. 

Ditto        Same  v.  Same,  fur.  dirs.  &  costs. 
S,  0,  to  J  Baynton  v.  Hooper.      ) 
amend.  ^Same  v.  Same.  3 

S.  0,,  until  case  returned  from  Q.  B,,  Wilson  v. 
Eden,  fur.  dirs.  and  costs. 

Stand  over,   Bennett   v.  Cooper,  fur.  dirs.  and 
costs. 
Stand  over.  Biggs  v.  Naylor. 
Stand  over  to  add  parties,  Jobnson  v.  Tbomas. 
Stand  aver    /  Hele  ,.  Boxley, 
nntil  after  ^  S""' ••  fame, 
trial  ./«c-i|"°«''-^«'»». 
tionatlaw.  (S«me  ..  Bowyor 

^  Same  V.  Donovan, 
Mich,  Term,  Vallance  v.  Amiot,  exons. 
Mich,  Term,  Hargrave  v.  Hargrare,  fur.  din.  and 
costs. 

Rudge  V.  Winnall,  fur.  dirs.  costs  and  petition. 
After  Term,  Senhouse  v.  Hall,  fur.  dirs.  and  costs. 
Stand  over    (  Ballenger  v.  Hawes,    /  fur.  dirs.  costs 
to  amend,    }  Buck  o. Dennis,  3  and  petition. 

Attorney-General  p.  Cheney. 
After  Tm,,  Read  v.  Smith,  fur.  dirs.  and  costs. 
Sturge  V,  Sturge. 
Hamilton  r.  Hamilton. 
Pooley  v.  Pooley. 

iGosset  v.  ViWan, 
Same  v.  Same, 
^  Vivian  v.  Same, 

{Attorney-General  v.  Wiggiston  Hospital. 
Same  v.  Vaugbam. 
\  Home  V,  Sterling,      7  fur.  dirs. 

I  Same  v.  Same,  \  costs. 

I  Hope  V.  Hope 
•  ^  Same  v.  Same, 
I  Same  v.  Same, 

ISbuff  V.  Holdavray,     )  far.  dirs.  and  costs  and 
Same  v.  Shufi',  \  petition. 

iHarrisson  v.  Grimwood,  \ 
Same  v.  Fuller,  f      fur.  dirs.  and 

Same  v.  Newman,  f  costs. 

Newman  v.  Harrisson,     I 


1 

JEq, 

i 


)    exceptions,  and 
I  fur.  dirs.  &  costs. 

I 

fur.  dirs.  and 


[uity  reserved  and  petn. 


NEW  CAUSES. 

Hunt  V.  Hunt. 

Bavnton  v.  Hooper. 
C  Kodick  V.  Gandell.     > 
\  Same  v.  Turner.  \ 


Lord  Crewe  v.  Robson. 

i  Attorney-General  v.  Jesos  Hospital, )  fur.  din.  k 
Same  v.  Lyall,  \     costs. 

Short,  Wadeson  9.  Tetlej. 
(  Edwards  9.  Tuck.         ^ 
{ Same  v  Sutton.  S 

Walpole  V.  Bougbton. 
5  Attorney-General  v.  Marquis  of  Bristol  ^ 
\  Same  v.  Hine.  3 

{Attorney-General  v.  Aubrey.  } 
Same  9.  Pemberton.  5 

Jewson  V*  Hart. 
Hardey  y.  Green. 

Dupper  V.  Glasse,  fur.  dirs.  and  costs. 
Shorty  Rudge  v»  Winnall. 


PLEAS,  DEMURRERS,  CAUSES,   EXCKPTIONS,   AXO   PUR^ 
THER    DIRECTIONS. 

Tofx  a  day,  Brooke  v.  London  and  Westminster 
Bank,  Ditto  v.  ditto,  dem. 

5.  O.,  Attorney-General  v.  Grainger. 

Coleman  v.  Fielden. 

S,  O,  (i,  Menlove  v,  Hogg,  Ditto  v.  Trustees  o} 
Liverpool  Docks. 

S.  0.  G.,  Ditto  V.  Ditto. 

Allen  v.  Wilson. 

Hobsoo  V.  M^Kenzie. 

S.  O.  G.,  Holl  V,  Gedge. 

May  24,  Boyd  v.  Boyd,  Ditto  v,  Saunders,  part 
beard,  cause  and  2  petitions. 

Duke  D'Uzes  v.  East  India  Company. 

5.  0.  G.,  Foster  v.  Foster,  Ditto  v.  Greares. 

S.  0,  G,,  Creswell  v.  Bateman,  fur.  dirs.  &  costs. 

Roberts  9.  Evans. 

Bell  V,  Thornton, 

Hawkins  v.  Hamerton. 

Skinner  v.  Skinner,  fur.  dirs.  and  costs. 

Burleigh  v.  Farratt. 

Raincock  v.  Young,  Ditto  v,  ditto. 

Jeffery  v,  Jeffory. 

Watts  ©.Watts. 

Markeating  v.  Smith. 

Barnard  v.  Earl  of  Liverpool. 

Clayton  v  Haynes. 

Lander  v.  Weston,  exons. 

Attorney-General V.  Cotber. 

Hubbard  v.  Evans,  Ditto  v.  ditto. 

Countess  of  l^ornington  v  Earl  of  Momington, 
Ditto  V  Powell. 

May  30,  Barton  v.  Dixon,  Ditto  v.  Stears. 

5.  O,,  Roberts  v.  RoberU,  fur.  dirs.  and  cosu. 

Cole  V.  Sewell,  fur.  dir.  and  costs. 

Evans  v,  Evans,  Ditto  v.  VVilHams,  exons.  2  sets. 

Evans  9.  Evans,  Ditto  v.  Williams,  fur.  dirs. 

Gould  V.  Gould. 

Parsons  v.  Bonn. 

Short,  Ogle  v.  Robinson. 

Lord  Lyitleton  v.  Jefferies* 

Short,  Pocock  9.  Jobnson. 

Pierce  9.  Griffith. 

June  7,  Bell  9   Hoyes. 

Hopkioson  v.  Metaxa,  Ditto  9.  ditto,  fur.  dirs.  & 
costs. 

Short,  Whitmore  9.  Du  Buisson. 

June  9,  Coxon  9.  Coxon. 

Hughes  9.  Pride,  fur.  dirs.  and  costs. 

June  11,  Whitehead  9.  Cozens. 

Miller  9.  Huddlestone,  fur.  dirs.  &  costs. 

Kniffht  V.  Cox,  ditto. 

Shadbolt  9.  Thornton,  ditto. 

Short,  Hodgkinson  9.  Gilbert,  ditto. 


Chancery  Cau^e  LUttU'^Common  Law  Cause  Lists, 
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UtrSBS.  rURTIISR  DIRECTIONS,  AND  EXCEPTIONS. 

Powell  9.  Hall,  demurrur, 

Camm  v.  Wright,  plea. 

SfTiinn  V.  Woodmao,  domarrer. 

Stanley  «.  Bulkeley. 

S.  0./Hughe8v.  ScarborougL. 

S.  0.  G^  Powell  V.  Dodson.  Ditto  y,  ditto,  port 
beard. 

May  f5,  Aflato  » I  Phillips. 

May  ib.  Ditto  v.  ditto. 

•S.  0,  until  nuntUmed,  James  v.  Gwynne,  Ditto  v. 
Eraos,  Ditto  v.  Harris. 

May  23,  Rudd  v.  Speare,  Ditto  v.  Headly,  Ditto 
s.  Bones. 

Brearcliffe  v.  Doubledaj,  9  causes, 

Briggs  V.  Harmer. 

Wrigley  V,  Swaiasoo,  Swainson  9.  Wriglej^, 

Rogers  v.  Price. 

Eramy  9.  Jones,  Jones  v.  Eramy, 

Koberts  v.  Jones. 

3/0^  t9,  Leach  v.  Baker. 

S.  0,  G.,  Hollofvay  v.  Berkeley. 

The  Prince  Albert  v»  Strange* 

Attorney-General  v.  ditto* 

Tborodikev.  Hunt. 

May  2$,  Duncan  v.  Ogston,  Dkto  v.  Johnson, 
fur.  dirs.  costs  and  petition. 

Holgate  V,  Wright. 

May  ^,  May  v.  Grare,  6  causes,  Ditto  v.  ditto. 
exons.and  fur. 'dirs. 

Morgan  v.  Annis,  Ditto  v.  Parsons. 

May  S6,  Uobinson  v.  Mostyn. 

May  S6.  Wilkin  v.  Wingate. 

5.  0.,  While  v.  Everest. 

^ay  30,  Hutchison  v.  Teycheun^. 

May  f3,  Lanagban  v.  Smith,  ditto  v.  ditto.  Smith 
9,  Lauaghan.  fur.  dirs.  and  costs. 

Jme  1,  Heath  v.  Lewis. 

June  1,  Risk  v.  Starkey. 

June  8,  Garrington  v.  Pall, 

Bradley  v,  Bycrolt,  fur.  dirs.  and  costs. 

Stately  «.  Wells,  5  causes,  ditto. 

Smith  V.  Smith,  ditto. 

£vett  t.  Greatwood,  ditto. 

Junt  8,  Mendis  v.  Brandon* 

Junt  B,  Bradsbaw  v.  Drake. 

June  9,  Fowler  v.Swaffer. 

Sten-ard  v.  Davis,  fur.  dirs.  and  costs* 

Tarratt  v.  Tarratt.  ditto. 

Skffrt,  Hall  V,  Wright. 


CAUSES,  FURTHER  DIRBCTIOVS,  AND  EXCEPTIONS* 

June  IS,  Chandler  v.  Corke. 

Neafield  v.  White. 

Marahall  v.  Sladden. 

May  S4,  Lassence  v.  Lescher^  cause.  Ditto  v. 
Ti«mey,  fbr.  dirs.  and  costs. 

May  22,  Ileynell  v.  Sprye,  Ditto  v,  ditto,  Sprye 
7.  Reynell,  Ditto  v.  ditto,  part  heard. 

Attorney-General  9.  Murdock. 

Bott  V.  Hoyes,  Hoyes  v.  Kinderslev,  Gillan  v. 
Hoyes. 

Byer  v,  Sturgis. 

S.'O.G.,  Ward  v.  Swift,  fur.  dirs.  and  costs. 

Marquis  of  Londonderry  v.  Ovingdon,3  causes. 

May  24,  Marshall  v.  Jewson, 

May  25,  Osbom  v.  Garrard. 

May  28,  Challis  v.  Harris. 

J^ny  29,  Bliss  v.  Brady. 

if«y23,  Corentry  V.  Earl  Lauderdale,  Ditto  v. 
Cersiitry,  axons,  an'd  fur.  dirs. 


Field  V.  Bentley,  fur.  dirs.  and  costs. , 
June  4,  Howard  v,  Reynardson. 
June  4,  Mayall  v.  Milne. 
June  5,  Bensusan  v*  >iehemias,  Ditto  v,  ditto. 
Sentance  v.  Porter,  fur.,  dirs.  and  costs. 
Caason  v.  Woodcock. 
Edlin  V.  King,  Ditto  v.  Stonsfield. 
Curtis  V.  Fulbrook,  t  causes. 
Ransford  v,  Griffiths. 
Hughes  V.  Stable,  Piper  v.  Do.,  Hughes  v.  Savery, 
fur.  dirs. 

Bond  V.  Harvey. 

COMMON  LAW  CAUSE  LISTS. 
<23uccn'6  ISntci. 

VEW   THIALS   TRINITY    TERM    184S. 

Eaiter  Term,  1848. 

Kent, — Doe  d.  Warren  and 'another  9.  Brydges. 
Brydges  tent.— Sir  F.  Thesiger. 

(stands  over  till  after  Micbaelmas  Term,  1849.) 

Sussex. — Forth  v.  Simpson — Serjeant  Shee. 
(Part  heard.) 

Leicester.  -—  Baily   and  another  v.  Macaulay  -* 
Whitehurst. 

Tyaru;tcA.-^Same  v.  Pearson— Same. 
(To  come  on  for  argument  with  Baily  v,  Haines^ 

Michaelmas  Term,  1848.) 

Lioerpool.-^  Hassail   and    another  v.  Cole  — 
Knowles. 

Michaelmat  Term,  1848. 

Middlesex. — Gardner  v.  Slade  and  wife — Crow- 
der.         (Part  heard.) 

Middieiei. '-' hlulse  and  others  v,  Esdaile  and 
others— Sir  F.  Tiiesiger. 

jLoTufon.— Baum  and  others  v.  Ricketts  and  others 
— Martin. 

London. — Baily  and  another  v.  Haines — Humfrey. 

London. — Same  v.  Macaulay — of  Easter  Term  Inst* 
(To  come  on  for  argument  with  this.) 

London. — Same  r.  Pearson — Ditto. 

London. — Same  v*  Bracebridge  —  Hilary   Term, 
1849. 

(To  come  on  for  argument  here.) 

London  — Small  v.  Nairn— Sir  F.  Tliestger. 

Essex. — Sturges  and  another  v.  Cooper  and  an* 
other— Serjeant  Shee. 

(Stands  for  arrangement.) 

£Mex.— Doe  d.  Carter  v.  Barnett— -Chambers* 

Devon. — Doe  d.  Moore  and  another  v.  Dunning 
and  another — Butt. 

Bristol. — Scott  v.  Ferris — Serjeant  C.  0.  Jones. 

Cardigati.— The  Queen  v.  John  Bowen — W.  H. 
Watson. 

Tor^.— The  Queen  v,  InhabitanU  of  Brightside 
Bierlow— Hall. 

York, — The   Queen  v.  Inhabitants  of  Attercliffe 
cum  Darnall— Same. 

York, — Tbe  Queeu  v.  Inhabitants  of  Tinsley— 
Same. 

Dfir'iam.— Jenkyns  r.  Hutchinson — Martin.    . 

Zancafier.— Kobinson  v.  Waddington  and  another 
— Pashley. 

Liverpool. — Walley  v.  Stone  and  others— Martin, 
for  defendant,  M'Connell. 

Liverpool. — Company  of  Proprietors  of  Rochdale 
Canal  v.  King  and  others— Martin* 

Idverpool, — James  and  others  v.  Lynn,  clerk—* 
Knowles. 

Ltver/woA— Jenkynsv.  Brown  and  others— W.  H. 
WaUon. 

Cambridge. — Hammond  v.  Bendythe— Same* 
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Cambridge.  —  FalUr  v.  Brown    and    another-^ 
Seneant  Bjles. 

Cambridge. — Preston  v.  Titohmarab — O'Malley. 

SuJoUc^Doe  d.  Harriott,  elk.,  o,  Mai^nia  of 
Hertford — Andrewa . 

Suffolk. — Hadland  v.  Mills  and  otbers— Seneant 
Byles. 

Ox/brcf.^- Allen  v.  Gilkesand  another — Wbate- 
ley. 

Oxford. — ^Same  v.  Same-.-S6rjeant  Talfourd. 

Worcester. — Doe  d.  Mence  v.  Hiidley — Wbateley. 

Stafford. — Bate  v.  Pane— Keating. 

Tried  during  Mieftaelmas  Term,  1848. 

Middlesex, — Gidley  v.  Austin — Croirdar. 
Hilurfi  Term,  18  i9. 

Middlesex.  —  Haiirkittson  and  another,  executors, 
&c.,  V,  Alcock — Humfre/. 

Middlesei.^GAdikhy  v-  Estall— Sir  F.Thesiger. 

Middleser. — Morrell  aud  another  v.  Wootton,  sur- 
viror,  &c. — Humfrey. 

Middlesex. — Diubnoy  t.  Pbipps-^Same. 

Mtrfdietsx.— The  Queen  «.  Smith  and  others— -Sir 
F .  Thesiger. 

Middlesex. — Same  v.  Same — Cock  burn. 

Middlesex. — Neeires  v.  Burragt* — Knowles. 

Middlesex. — Oiterman  v.  BatemaO'^Gurney. 

London. — Oairson  and  others  v.  Hay— Temiile. 

Zomion.-*  Job  v.  Hudson,  gent*    one,  &c.-* 
Humfrey. 

London. — Baily  and  another  v.   Bracebridge— 
Same. 

London. — Wilson  v.  Hoi  den — Sir  F.  Tbesiger. 

Tried  during  Hilary  TVrin,  1849. 
Middleiet. — Arden  r.  Sullivan — Petersdorffl 
Middlesex. — Doe  d.  Howe  v.  Thornton — Cox. 

Easter  Term,  1849. 

Middlesex. — Keene  v.  Ward — Bramwell. 

Middlesex. — Colombine   v.  Pennall  and  another 
— A  t  torney-G  cneral . 

Middlesex.— GdikiW  v.  Sken8--0*Malley. 

Middlesex. — IVlargetson  v.  Wright — Chambers 

Middlesex. —  Doe  d.  Morrison  aud  others    v, 

lover — Chambers. 

Middlesex. — Robins  v.  Tripp — Heaton. 

Middlesex. — Bass  and  another  v.  Wells — Martin. 

Middlesex, — Chapman  v.  Speller — Humfrey. 

Middlesex. — Wakeman  v.  Lindsev  and  others — 
Udall. 

London, — Huntley  v.  Donovan — Chambers. 

London. — Charmiin  v.  Steere,  Esq.,  Sheriff,  &c. — 
Serjeant  Shee. 

L inrfoff.— Fussell,  P.  O.  t;. Lewis— W.  H.  Watson. 

Hants. — Doe  d.  Commissionors  of  Woods   and 
Forests  v.  Bone — Butt. 

ff^i7ti.— -Doe   d.   Lord   Arundel   and   others   v. 
Fowler — Greenwood. 

Wilts, — The  Queen  v.  Inhabitants  ofCricklade 
—Same. 

Devtm. ~-~\irown  ond  another  v.  Coleridge,  clerk, 
&c,— Crowder. 

Devon. — Drew  and  anotbar  v.  Same— Same. 

Devm. — Mayne  o.  Same — Same. 

Decon. — Hannaford  v.  Gill.— Butt. 

Cornwall. — Williams  v.  Teague  and   another — 
Cock burn. 

Cornwall. — Doe  d.  Stevens  u.  Stevens — Crowder. 

Somerset. — Barwell  and  ethers  v.  Inhabitants  of 
Hundred  of  Winierstoke — Same. 

Somerset. — Doe  d.  Welsh  and  others  v.  Notley — 
Butt. 

Nfirthampton. — Powell  v.  Hibbert — Humfrey. 
ISWeftatfip/on.— Doe   d.    Hubbard  r.   Hubbard— 
Whitehurst. 


Linoo/nw— Atliaon  v.  Draper— s 

Lsncoln^—Tho  Queen  v.  Betta  and  others— Same. 

Lincoln. — Same  v.  Same— Humfrey. 

TTanoic/c. —Edwards  v.  Knowles— Wbitehunt. 

Cain6rr(/ge.— Morton  v.  Tibbutt— Worllege. 

Durham. — ^Humphries  v.  Brogden,  secretary,  &c. 
-»  Knowles. 

York.  —  Livingston,  surviving  partner,  &c.  t. 
Whiteing— Pashley. 

XioerpooZ— Manchester,  Sheffield,  and  Lincoln- 
shire Railway  Co.  v.  Blinkhorn— W.  H.  Watson. 

EiSMT.— Doe  d.  Davenisb  v.  Moffat— Chambers. 

Essex.  — Levryv.  Patrick  and  another— Same. 

Sussex. — Hurst  v.  Hurst — ^Serjeant  Shee. 

Sussex. — Gates  v.  Gosden — Hawkins. 

5urrtf  v.— Robinson  and  another  v.  Ban  wen  Iron 
Company — Serjeant  Channell. 

Sarr«y.— Dimes  v.  Petley — Serjeant  Sbee. 

Worcester. — Phillpoiu  and  others  v.   Even  and 
another— Serjeant  Talfourd. 

^faJTorrf.- Banks  v.  Baldwin.— Same. 

Stafford, — Doe  d.  Sayer  and  others-  v.  Hatton— 
Godson. 

5a/op.— Griffiths  v.  Marcy — Serjeant  Talfourd. 

3fo/ii»ou£/i.— Wiltiams    and  others  «•  James- 
Same. 

Chester.— Doe  d.  Reade  and  others  v.  Hall— Sir 
F.  Tbesiger. 

SPECIAL   CASES   AXa    DEMUREBU. 

Trinity  Term,  1849. 
Whitmore  and  Co. — Morris,  Bt.,  v.  Dk.of  Bean- 
fort,dem. 

(Stands  over  by  consent.) 
Johnson. — Everest  and  others  «.  Humpbery,  dem. 

(Stands  over  by  arrangement. ) 
Wade  and  P. — Doe  d.  Payne  ».  Plyer,  special 
case. 

(Part  heard.) 
M'Leod  and  P.— Smith  and  another  v.  Alexander 
and  another,  dem. 

M:ipl«s  and  Co^ — ^Small  and  others  v.   Gibson, 
N.O.V. 

Sanger. — Howley,   W.,  extrix.,  &c.  v.  Knight, 
sued  with  another,  dem. 

Crafler. — Milner  v.  Janes,  dem. 
Creeand  Son. — Wilson  v.  Eden,  Bt.,  special  case. 
Gatty  and  T.— Doe  dem.  Her  Majesty  v.  Arch- 
bishop of  York,  special  case. 

(Appointed  for  1st  June.) 
Marson  and  I). — Marson  and  another  v.  Lund, 
dem. 

Wyche. — Flockton  and  others  v.  Hall  and  others 
dem. 

Beddome  and  W.— Dowdall  v.  Hallett  and  others, 
dem.  to  plaintiff's  declaration. 

Beddome  and  W. — Same  v.  Same.  dem.  to  de- 
fendant Clarke's  pleas. 

Beddome  and  W. — Same  v.  S.ime«  dem.  to  de- 
fendant Allan's  pleas. 

Beddome  and  W. — Same  v.  Same,  dem.  to  de- 
fendant Hatfield's  pleas. 

Kinder. — Ryan  v.  Giles,  dem. 
Rushworths. — Smith  v.  Bennett,  dem. 
Vickery. — Ricketts  v  Loftus,  dum. 
Palmer  &  Co.— Evelyn  v.  Worsfold,  special  case. 
Beddomn  aud  W. — Steele  v.  Hoe.  special  case. 
Lepand  and  Co. — Russell  v.  Barnard,  dem. 
Beddome  and  W — Dewar  and  another  v.  Hallett, 
sued  with  others,  dem. 

Beddome  and  W.— Same  v.  Whittam,  sued  with 
others,  dem. 

Beddome  and  W.— Same  v.  Hatfield,  sued   with 
others,  dem. 
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Wilson.— Pjre  v.  Plant  and  otbersy  dem. 

Sanger.— Palmer,  executors,  &c.  v.  Welch,  dem. 

Fry  and  Co. — Cannon  v.  Wetherill,  dem. 

Johnson  and  Co. — Woolley  and  another  v.  Ver- 
BOD,  dem. 

Philp. — Rossetti  v.  Watling.  dem. 

£den — Hudson  o.  Elkins*  dem. 

Maples  and  Co.— Huntley  and  others  v,  Pinto 
aod  another,  special  case. 

Uarenscrort. — Uoulden  v.  Smith,  Esq.^  special 
cise^ 

Wbitaker. —  Bunter  and  another  v.  CreMwell, 
clerk,  special  case. 

Dickson  and  O. — Whitmore  and  others,  assig- 
nees, &c  V.  Hale  and  another,  dem. 

Vallop.-^Armitage  v.  Insole  and  another,  dem. 

Lane  and  P.  —Sharp  v.  Puller,  dem. 

OUrerson  and  Co. — ^Thompson,  Esq.,  11.  P.,  v. 
lo^ham,  Esq.,  and  another,  dem. 

Patten.* — Mejrick  and  another,  ezecators,  &c.  v, 
Anderson,  executrix,  dem. 

Nixon. — Ghislin  v.  Deen,  dem. 

Sodlow  and  Co. — Sajles  v.  Blane,  dem. 

Holcombe. — ^TuU  v,  Tull,  dem. 

Cox  and  W. — Freer  v.  Salmon,  dem. 

Lacr  and  Co. — Chrisp  v.  Atwel),  dem. 

Lroo  and  Co. — Wray  v.  Chapman  and  another, 
special  ease. 

Thnder  and  E.  —  Birkinbead,  Lancashire,  and 
Chester  Junction  Railway  Company  v.  Chadwick, 
dem. 

Lewis  and  Co. — Keoher  v.  Gomersall,  dem. 

Clowes  and  Co.<»-Bittlestone  and  others  v.  East- 
em  Conoties  Railway  Company,  special  case. 

Sandjs. — Pben^  v.  Bowles,  dem. 

RaK. — Adams  v.  Andrews,  dem. 

F.  Smith. — Daris  v.  Dixon  and  another,  N.O.  V. 

Martin.— Franks  v.  Edwards,  dem. 

Stronghill. — Stronghill  v»  Buck,  dem. 

White  and  Co. — Cook  v.  Field,  dem. 

Cox  and  S. — Knight  and  others  v.  Faith  and  an. 
other,  special  case, 

Chaplin. — ^Toller  v.  Attwood,  special  case. 

Scadding  and  Son. — Sims  aod  another  v.  Dono- 
van, dem. 

Oill.—Meyer  and  another  v,  Cockburn,  dem. 

Sargent. — Morris  v.  Walker,  dem. 

Same. — Bennett  and  others  v.  Batten  and  others, 
dem. 

Wathen  and  P. — Barnes  and  another  v.  Howard, 
dem. 

TiUon  and  Co.  —  West  Cornwall  Company  v, 
Mowdtt,  special  case. 

Pittendreigh. — Stiiunton  and  another  v.  V7ood 
and  others,  dem. 

bankart. — Passenger  «.  Measam,  dem. 


ENLARGED  RULES. 

For  Trinity  Term,  1849. 
First  Day. 

Allen  and  others,  executrix,  v.  Goodchild,  for  full 
Court. 

freeman,  a  pauper,  v.  Rosher,  for  full  Court. 

Unirersal  Salvage  Company  t>.  Winthrop,  for 
Bail  C^urt, 

Same  r.  Norcott,  for  Bail  Court. 

Foster  if.  Dawaon,  for  Bail  Court. 

Same  v.  Loftus,  for  Bail  Court. 

Svindall  v,  Loftus,  for  Bail  Court. 

Bay  0.  Paupiere.  for  full  Court. 

The  Queen  «.  llie  London  and  North  Western 
Railway  Company,  lor  full  Coort. 


The  Queen  v.  Surveyors  of  Woodditton,  for  full 
Court. 

The  Queen  v.  Justices  of  Oxon,  for  Bail  Court. 

The  Queen  v.  The  Great  Western  Railway  Com- 
pany, for  full  Court. 

The  Queen  v.  Inhabitants  of  Moreton,  for  Bail 
Court. 

Second  Day. 

In  re  plaint  in  County  Court  between  Haddan 
and  Shearman,  for  Bail  Court. 

Noves  V,  Smith,  for  Bail  Coort. 

Uaiket  V.  Merchant  Traders  Ship  Association,  tor 
Bail  Court. 

Dyke  v.  Brewer  and  another,  for  full  Court. 

Ferris  i;.  Curzon,  for  Bail  Court. 

Jordan -9.  Binckes,  for  Bail  Court. 

In  re  Triston,  for  Bail  Court. 

Thp  Queen  v.  South  Wales  Railway  Company, 
for  full  Court. 

The  Queen  v.  South  Wales  Railway  Company, 
for  full  Court. 

The  Queen  v.  Justices  of  Suffolk,  far  Bail  Court. 

3rd  Day. 

Stevens  «.  Lumley,  for  full  Court. 

In  re  Jenner,  for  Bail  Court. 

Falkner  v.  Dow,  for  Bail  Court. 

The  Queen  v.  Mayor  of  Bath,  for  Bail  Court. 

Same  v.  Same,  for  Bail  Court. 

Same  v.  Ridley,  for  Bail  Court. 


Common  VUatf. 

OBMURRER  PAPER. 


Motions  in  arrest  of  judg- 
ment. 


For  Trinity  Term,  1849. 
Tuesday  .     .     .    .22 
Wednesday      .     .  23 
Thursday     .     •     •  24  T 
Friday     .    .     .     .  25  j 
Wednesday  ,  May  SO    Special  Arguments. 

Engstrom  and  others  v.  Brightman  and  others. 

Hill  V.  Kempshall. 

Wood  v.  Governurs  and  Company  of  Copper 
Miners  in  England. 

(The  award  entered    subsequently  to  be   argued 
with  this  demurrer.) 

Tate  v.Hitchings,  sued  with  others. 
(May  2ud  partly  beard,  to  bo  continued  on  the  1st 
day  of  Trinity  Term.) 

Robinson   and  ux.   v.  Marquis  of  Bristol  and 
others. 

Peterson  and  another  v.  Davis. 

Kinnersley  v,  Knott. 

Doe  dem.  Brammnll  and  another  7.  Collinge. 

Weslropp  and   others  v,  Solomon. 

Fagan  v.  Harrison. 

The  Bawon  Iron  Company  v,  Barnett. 

Edwards  and  others  v»  Jevons. 

Johnson  v.  Frew. 

Gibbons  v.  Vouillon. 

Greene  v.  Reece. 

Wood  «.    Governor  and   Company  of  Copper 
Miners  in  England. 

(To  be  argued  with  demurrer.) 

Porcher  and  another  «.  Gardner  and  others. 

Bell  and  others,  assignees,  v,  Bidgood. 

Johns  V.  Dickinson. 

Doe  Cannon  and  another  v,  Rucaaile. 

Bell  and  other  assignees  v.  Cory,  public  officef. 

Cuthbert  v.  Walker. 

Jones  V,  How  and  another. 

Sterr}',  executrix,  v,  Clifton. 
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Keid  V.  Simpson. 

Dakin,  administatrix,  v.  Brown  and  another, 
Gooeh  and  others  v,  Johnson. 
Phillips  and  another  v.  Pick  ford, 
Catterall  administrator,  v.  Lees. 
Masters  V.  Ibberson. 
Navone  v.  Hadden  and  another. 
Temple  v.  Sleigh. 

Stone,  clerk,  v.  Bishop  of  Winchester. 
'  Cbrismas  v,  Beecbam  and  another. 
Williams  and  another  v.  Samuel  and  another. 
Cunliffe  and  another  v.  Ley. 
Kilkenny  and  Valencia  Railway  v.  Haggard. 

Friday,  June  1.— Special  Arguments. 
Anderson  v.  Coventry  and  another. 
Bodman,  administratrix,  v,  Puddicombe, 
Little  wood  V.  Curtis. 
Parker  v.  Pinner  and  another. 
Jn  re  Foster. 

Hancock  and  another  v.  York,  NewcasUe,  and 
Berwick  Railway  Company. 
Shirreff  v.  Taylor  sued,  &c. 
Harrison  v.  Round. 

Wednesday  June  6.— Special  Argument. 

RfiMANET  PAPER  FOR  TRIMTV  TERM,    1849, 

Enlarged  RuUt, 
To  1st  day.— -Glenie  v.  Cook. 

Collman  and  another  v.  Headman. 
yew  Triais  of  Easter  Term,  1848, 
Middlesex^  Franklin  v.  M'Leon. 
London,  Lewis  v.  Campbell.  (May  8,  Report  read.) 
-London,  Walker ».  Giles  and  another. 
London,  Bayley  v.  Wilkins. 
London,  Somerville  v,  Hawkins, 
LoTidon,  Jones  and  another  v,  Brot^dhurst. 
Surreif,    Pennell  and  others,  assiguees.  t;.  Ste- 
|>hen8.    (  Partly  heard  30ih  Jan.) 
Somei-set,  Lee  v.  Lester. 

New  Trials  of  Trinity  Term  last, 

Middlesex,  Sawyer  v.  Langford. 

Middlesex,  Thorogood,  administratrix  v,  Bryan. 
iUaitlm  V.  Hills  and  others,  moved  in  Hilary  Term, 
1849,  to  be  argued  with  this  rule.) 

London,  French  v.  Candy  and  others. 

London,  Maxey  v.  Thomas. 

London,  Rathbone  v,  Clarke. 

London,  Greeuw.  Slack. 

London,  Groom  and  another,  assicnees.  r.  Wat- 
son. 'Of 

London,  Smith  v,  Thompson. 

New  Triais  af  Michaelmas  Term  lait. 
Middlesex,  Morgan  r.  Field. 
Afii^'  Newton,  Esq.  v.  John  Chaplin. 
Mtddlesex,  Russell  v.  lubb. 
Middlesex,  Smith  v.  Priichard  and  others. 
I^ondm,  Monughan  r.  Walter  and  another. 
London,  .litch  v.  iMartyr.    * 
London,  Howards.  MulL 
Lon^n,  Smith  and  others  v.  The  Hull  Glass  Co. 
J^ndon,  Moss  and  others  v.  Smith  and  another. 
London,  Stebbing  v,  Spicer. 
Denbigh,  Doe  Williams  v.  Sparrow. 
Uiester,  Worihingtoa  v.  Warrington. 
£isex,  Wilby  v,  Elston. 
Sustex,  I>oe  (Kversfield)  v,  Troup. 
Surrey,  Alcock  v.  Butt. 
Surrey,  Cory  t.  Norfolk  Railway  Company. 
Surrey,  Kenipson  and  another  v.  Gay  fere. 
Surrey,  Hamilton  v.  Cochran. 


Suffolk,  Doe  Archer  and  another  v.  Johnson  and 
another. 

Suffolk,  Same  v.  Same. 

Norfolk,  Heyhoe  V.  Burge. 

Norfolk,  Morse  and  another  r.  Same. 

York,  Duncan  v.  Topfaam. 

Hants,  Pilgrim  v.  The  Southampton  and  Dor- 
chester Railway  Company  and  another. 

Bristol,  Acraman  and  ors.,  assignees,  v.  Morrice. 

Bristol,  Lewis,  exor.,  v.  Lloyd. 

Glamorgan,  Doe  Rogers  v.  Price  and  another. 

Oxon,  Hicks  V.Gregory,  exor. 

New  Trials  of  Hilary  Term  last, 

Middlesex,  Cattlin  v.  Hills  and  others. 
(To  come  on  with  'J'horogood  v.  Bryan,  moved  in 
Trinity  Term  last.) 

Middlesex,  West  v.  Baxendale. 

London,  Barnes  v.  Troup. 

London,  Lindsey  v.  Barron  and  another. 

Londtm,  Warren  v.  Peabody. 

London,  Vines  v.  Arnold. 

New  Trials  of  Easter  Term  last. 

Middlesex,  Graham  v.  Gould  and  another. 

London,  Gillingbam  v.  Stuart. 

London,   Sianstield   and    others,    assignees,  c. 
Gladstane. 

iMidon,  Kincaird  and  others  v.  W^i His,  secretary. 

Lottdon,  Same  v.  Same* 

Herks,    I'he   Newbury  and  Speenhamland  Gas 
and  Coke  Company  v,  Benny. 

Cambridge,  Crisp  v.  White. 

Bucks,  Tindal  and  another  9.  Deering,  Esq. 

Surrey,  Vander  Donckt ».  Thellusson. 

Siusex,  Turner  and  another  v.  Kenworthr. 

Yorkshire,  Doe  Strickland  v,  Strickland,  'Bart. 

CUR.  AD.   VULT. 

Morgan  and  another,  executors,  v.  Earl  Aber- 
gavenny. 

Phillips  V.  Lewis. 

Nickels  v.  Ross,  jun. 

Same  v.  Same. 

Garrard  v.  Tuck  (in  dower). 

Fitzgerald  v,  Fitzgerald. 

Hop  wood  v.  Thorn. 

Russell  9.  Briant. 

Beard  v.  Fgerton  and  others. 

Croll  V.  Edge. 

Wright  V.  Colls, 

Kinning  v.  Buchanan. 

Munroe  and  others  v.  Bordier  and  another. 

Duke  of  Brunswick  t.  Slowman  and  others. 

Same  9.  Same. 

Same  v.  Same. 

Sands  and  others  v.  Clarke. 

Barnes,  admor.,  v.  Ward. 

Thompson  v,  Wesleyan  Newspaper  Association. 

Same  v.  Same. 

New  Trial  Rules  suspended. 
Ewebank  v.  Nutting  knd  another. 
Wild  V.  Harris. 


Cx^tqutt  at  9lrau?. 

PEREMPTOIIY    PAPER. 

Far  Trinity  Term,  1849. 

To  be  called  on  the  first  day  of  the  Term,  after  the 
motions,  and  to  be  proceeded  with  the  next  day,  i( 
necessary,  before  the  motions. 

30th  Jan.  1849.— Adlington  and  others,  u.  Coles, 
elk.— Mr.  Humfrey  and  The  Attorne<'-GeneraL 


Common  Law  Cause  Lists, 


20th  April,  1849.  —  Adkins  i>.  Applebee  and 
another— iSiJr.  Humfrer  and  Mr.  Whiteburst. 

16th  April,1849.— Leviog8ton».Rawcliffe— Mr. 
Crompton  and  Mr .  Henderson. 

50tb  April,  l849.-.In  re  Sarah  Elizabeth  Tolson 
and  others— Mr.  Adolphus  and  Mr.  H.  Hill. 

?6th  April,  1849,— Hassall  u.  Merchant  Traders, 
Ship,  Loan,  and  Insurance  Association— Mr.  J. 
Wilde  and  Mr.  Martin. 

Srd  May,  1849.— Vickerman  v.  Beadle— Mr.  H. 
Hiil  and  Mr.  Creasy. 

24th  AprU.  1849.— Partridge  ».  Gardner  and 
others— Mr.  Phipson  and  Mr.  Keating. 

SPECIAL  CASES. 

JTor  Trinity  Term,  1849. 

Remanets  from  Easter  Term,  1849. 

For  Judgment, 

Hollingwortb  v.  Palmer,  by  order  of  A'ui  l^riuu 
(Heard  26th  April,  1849.) 

Higby  and  another  v.  The  Great  Western  Rail. 
Co.,  by  order  of  the  Lord  Chancellor. 
(Heard  30tb  April,  1849.) 

Doe  d.  Clift  nnd  another  v.  Birkhead,  by  order  of 
BacoQ  Alderson. 

(Heard  2nd  May,  1849.) 
For  Argument, 

Harcourt  and  wife  v,  Wyman,  proms,  special  case 
parsaant  to  award. 

Same  v.  Same,  debt.      Ditto. 

Same  v.  Same,  covt.      Ditto. 

Doed.  Harcourt  and  others  v.  Wyman.    Ditto. 
(Pan  heard  22nd  Jan.  1849,  and  27th  April,  1849.) 

Bird  and  others,  assignees, ».  Brown  and  others, 
by  order  of  Nin  Priua. 

Spoooer  v.  Payne,  by  order  of  Vice-Chancel  lor 
Knight  Bruce. 

Murray  and  another  v.  Murray  and  another,  by 
order  of  Baron  Piatt. 

Ker  and  others  «.  Pickering,  by  order  of  Bai!t)n 
Piatt. 

Teschemaker  v.  Renshaw,  by  order  of  Niu  Prius, 

Hamilton  and  wife  v.  Spottiswoode.  by  order  of 
Baron  Parke.  .  ^ 

Wilson  V.  J.  Edeu,  by  order  of  the  Master  of  the 
Rolls. 

The  Seaman's  Hospital  Society  «.  The  Mayor, 
Aldermen,  and  Burgesses  of  the  Borough  of  Liver- 
pool, by  order  of  Baron  Alderson. 

Beaumont  v,  Routledge  and  others,  by  order  of 
yisi  Prius, 

Mortimer  v.  Hartley,  by  order  of  V.  C.  Knight 
Brace. 

Follett  and  others,  assignees,  &c.  v,  Moore,  by 
order  of  NUi  Prius* 

Blagrare  v.  Blagraye  and  others,  by  order  of  V.  C. 
Knicrht  Bruce. 

Morrell,  sen.,  v.  Fisher  and  another,  by  order  of 
V.C.  Knight  Bruce. 

Duke  of  Ueanfort  v.  C.  H.  Smith,  by  order  of 
liaron  Alderson. 

Norman  v.  Thompson,  special  verdict, 

OEUURRERS. 

For  Trinity  rerm,)l849. 
Remaaeto  from  Easter  Term,  1849. 
For  Judgmentm 
Chauntler  v.  Robinson,  elk. 

(Heard  22nd  Jan.  1849.) 
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Ness  V,  Bertram  nnd  another. 

(Heard  29th  Jan.  1849.) 

Fewnl  ^^^^  """^  ^^"""^   ^"'^"'*^   Company    rf 

(Heard  20th  Feb.  1849.) 
Lnccock  and  others  v.  Smith. 

(Heard  2nd  May,  1849.) 
Higgins  V,  Pitt. 

(Heard  loth  May,  1849.) 

For  Argument* 
Soathby  ».  Bridgman. 

(Stayed  by  injunction.) 
Oliver  v,  Fielden  and  others. 
Reid  and  another  v.  Allan. 
Cross  V.  Allan. 
Mostyn  v,  Eyton. 
Simpson  v.  Lee  and  others. 
Eyton  and  others,  surviving  petitioners,  v.  Little- 
dale  and  another. 

Vallee  and  others  v,  Dumergue. 

NEW   TRIAL    PAPER. 

For  Trinity  Term,  1849. 

rOR    JUOOUENT. 

Moved  Afiehaelmas  Term,  1848. 

^^fZ^'^''^''''^M''-^^^^rTod  V.  Londoi* 
and  North  Western  Railway  Company.— Mr.  God- 
son. 

(Heard  8  lb  Feb.  1849.) 
York,Afr,Justiee  C/wioeZ/.—Reedie.  administra^ 
tnx.  &c.  V.  London  and  North  Western  Railway  Co 
— Mr.  Knowles.  ^ 

(Hoard  14th  Feb.  1849.) 

Yorh,  Mr.  Justice  Cisisiw//.— -Hobbiit,  adminis- 
tratrix, V,  Same — Same. 

(Heard  I4tli  Feb.  1849.) 
Moved  Faster  Term,  1848. 
JiFtddUtex,  Mr,  Baron  Alderson, — Glen  v.  Vunsey^ 
and  another — Mr.  Pearson. 

(Heard  9th  May,  1849.) 

Moved  Michaelmas  Term,  1848. 
Middlesex,  Lord  Chief  Baron.—Boosey  v.  Purday 
—Mr.  Attorney-General. 

(Heard  26th  April,  1849.) 

Middlesex,  Lord  ChieJ  Baron.— Same  ».  Same 

Mr.  Bovill, 

(Heard  26th  April,  1849.) 
London,  Lord  Chief  Baron. — Mackintosh  and  ano- 
ther v.  Mitcheaon— Mr.  Martin. 

(Heajd  7th  May,  1849.) 
York,  Mr,  Justice  Cressuell. — Brooke  and  another 
v.  Faviell,  jun.— iMr.  Martin. 

(Heard  7th  May,  1819.) 

Newcastle,  Mr.  Justice  CresswelL-^Neua  v.  Arm- 
strong— Mr.  "Watson. 

(Heard  8th  May,  1849.) 
Newcastle,  Mr.  Justice    CresswelL^The  Master 
Pilots  and  Seamen  of  Newcastle-on-Tyne  v.  Ham- 
mond—Mr. Martin. 

(Heard  12th  May,  1849.) 

POR  AROVMBNT. 

Mooed  Easter  Term,  1847. 
London,  Lord   Chief  Baron. —  Ralli    v,   Dennis* 
town — Mr.  Attorney-General. 

(Ordered  to  be  restored  19th  April,  1849) 
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CoiiMMw  Law  Cause  Lists, 


Moved  Afichasimaa  Tsrm,  1848. 

Bristol,  Mr,  Juttiee  Coleridge, — Cross  v.  Dando 
mad  others — Mr.  Edwards. 

NeweattU,  Mr,  Justice  (>essiM//— Xess  v.  Gouth- 
waits — Mr.  Martin. 

(Stands  over  by  consent.) 

NewcattU,    Mr,   Justice    Cresswell,  —  Ness    v. 
Ricbardson — Mr.  Watson. 
(Proceedings  stayed  pursuant  to  an  order  of  Mr. 
fiarou  Rolfe. ) 

Newcastle,  Mr,  Justice  OsmMJ/.—- Same  v.  Glaholm 
—Mr.  Watson. 

(Proceedings  stayed  pursuant  to  an  order  of  Mr. 
Baron  Rolfe.) 

Carlisle,  Mr,  Justice  Erie — Aglionby  v.  Williams 
and  others — Mr.  Martin. 

Liverpool,  Mr,  Justice  ErU^ — Clarke  v,  Holford, 
on  affidavits — Mr.  Attomey-General. 

Moved  after  the  4tA  day  of  Michaelmas  Term,  1848. 

Middlesex,  Mr,  Baron  P(att.— Bull,  admor.,  &c., 
V.  Ronken — Mr.  Serjeant  Wilkins. 

Moved  Hilary  Term  1849. 

Middlesex,  Lord  Chief  Baron.— Elderton  and  an- 
other V.  Lack  and  another — Sir  F.  Tbes%er  for  de- 
tendant  C.  R.  Hall,  and  Mr.  Watson  for  defendant 
John  Lack. 

-  Middlesex.-^Lord  Chief  Baron, — Homersbam  v. 
Wolverhampton  Water- Works  Company.  —  Mr. 
Martin. 

Middlesex,  Lord  Chief  B(iron.->Wheeter  v.  Stiles 
(in  replevin,)  ~Mr.  Watson. 

Middksex,  Lord  Chief  Baron, — Mannings.  Wil- 
kin— Mr.  Watson. 

London,  Lord  Chief  Baron, — Thompson  and  ano- 
ther V.  Bailey  and  others — Sir  F.  Tbesiger. 

London,  Lard  Chief  Baroib — Nicholson  v,  Rayne 
— ^Mr.  Martin. 

London^  Lord  Chief  Baron, — Richardson  v,  Barnes 
—Mr.  Gurney. 

Londoti,  Lord  Chief  Baron, — Wakley  v,  Healey 
and  another — Defendant  Healey  in  person. 

Moved  Eaiter  Term,  1849. 

Middiesex,  Lord  Chief  Baron, — Ford  v,  Elliott  and 
others — Mr.  Cockbum  for  defendants  Elliott  and 
Henry. 

Middlesex,  Lord  Otief  Baron, — Same  v.  Same — 
Mr.  M.Chambers. 

AfiddUsex,  Lard  Chief  Baron, — Wakley  v,  Cooke 
and  another^Mr.  Serjt.  Wilkins. 

Middlesex,  lard  Chief  Baron, — Broadwood  and 
others  v.  Ashton — Same. 

Middlesex,  Mr,  Baron  P/aft.—Scarislerick  and 
others  v.  Kennard  and  another — Sir  F.  Tbesiger. 

Jjondon,  ZiOrd  Chief  Baron, — ^Trewbeela  v.  Thomas 
—Mr.  Wheatley. 

London,  Lord  Chief  Baron, — Woolfe  v.  Cobbold 
and  another — Mr.  Martin. 

London,  Lord  Chief  Baron^^'Gann  v.  Hunter— Mr. 
Serjeant  Shee. 

London,  Lord  Chief  Baton, — Gull  v.  Lindsay  and 
another — Mr.  Chambers. 

London,  Lord  Chief  Baron^ — Walter  v,  CoUick  and 
another — Mr.  Dowdeswell  for  deft.  Collick. 

London,  Lord  Chief  Baron. — Same  v.  Same— Mr. 
E.  James. 

London,  Lord  Chief  Baron, — Barker  v.  Richards 
and  another — Mr.  Lush  for  defendant  Richards. 

London,  Lord  Chief  Baron* — Same  v.  Same— Mr. 
Bovill  for  defendant*  Shadbolt. 


London,  Lord  Chief  Bffit»it.— <3bbbett  v,  Gnv, 
Bart.»  and  others— Plsin tiff  in  person. 

London,  Mr,  Beavn  P^K.— Grapes  v,  Bunnev- 
Mr,  Cockbum.  ^ 

Cambridge,  Lord  Chief  Baron.—fryer  v,  Gtthn- 
cole—Mr.  PrenderRast. 

NorwicJi,  Lord  Chief  Banm.— Long  v,  Biznold- 
Mr.  Serjt.  Byles.  * 

Maidstone,  Mr.  Baron  P«r*e.— Midland  Great 
Western  Railway  Company  of  Ireland  v.  Farquhar 
—Sir  F.  Tliesi^:er. 

Maidstone,  Mr,  Baron  Pariks— Same  v,  Masterman 
—Same. 

Kingston,  Mr,  Baron  Parfcs.— Hosking  v,  PbiUips 
—Mr.  Gurney. 

Durham,  Mr,  Baron  JWerion.— Cansfield  (on  affi- 
davit) V.  Blenkinaop— Mr.  Atherton. 

York,  Mr,  Baron  Alderson* — ^Aoomb  v.  Rawson— 
Mr.  Martin. 

Liverpool,  Mr,  Justice  Oj/erid^e.- Middleton  and 
others  »,  Bnrned  and  others— Mr.  AttorneT-Ge- 
neral. 

Liverpool,  Mr,  Justice  Coiarid^e.— Bradahaw  aad 
another  ».  Gibb— Mr.  Knowles. 

Liverpool^  Mr,  Justice  Coleridge,  ^  Ki?ley  v. 
M'Clure— Same.  ^  ' 

Liverpool,  Mr,  Justice  Coleridge, — Prichard  and 
others  v,  Nicol — Mr.  Martin. 

Liverpool,  Mr,  Justice  Coleridge. ^WoWMm  r. 
Paulet— Same. 

-Paulet  r.  Woll- 


Liverpool^  Mr,  Justice  Coleridge,' 
heim— Mr.  Watson. 

Liverpool,  Mr,  Justice  Ctfi«rirf»«.— Rice  v.  Gerard, 
Bt.— Mr.  E.James. 

Worcester,  Mr,  Baron  Pfiftf .  —  Brettell  and 
others  v,  Williams  and  others— Mr.  Serjeant  Tal- 
fourd. 

Worcester,  Mr,  Baron  P/att.— Same  v.  Same- 
Mr.  Keating. 

Stafford,  Mr,  Justice  Co/(man.— Douglas  v.  Doug- 

I— Mr.  Seij.  Talfourd. 

Stafford,  Mr,  Justice  CbJtman^— Stokes  v.  Shottou 
—Mr.  Wbateley. 

Gloucester  Mr,  Justice  Coltman.—Lioyd  v,  Jock- 
son— Mr.  Alexander. 

Gloucester,  Mr,  Juetiee  Co/lmon.- Baird  v.  Hodges 
— Mr.  Keating. 

Winchester,  Lord  Dcnman.— Gordon  v,  Rolt— Mr. 
Cockbum. 

Ihrchester,  Lord  Denmnn— Saunders  v,  Topp— 
Mr.Crowder. 

^  Dorchester,  Lord  Denman, — Hingeston  v,  Kelly, 
Knt — Mr.  Crowder. 

Exeter,  Lord  Denman, — Mason  v.  Cole  and  others 
— Mr.  Cock  burn. 

Exeter,  Jjxrd  Denman — Doe  d.  Buck  and  others 
V,  Moyse— Mr.  Serjeant  Kinglake. 

Bodmin,  Lord  Dfnman.— Toll  v.  Lee— Mr.  Cock- 
bum. 

TausUon^  Mr,  Justice  Wilfiame^-^oor^  and  others 
v,  Jekyll,  Clk.-Mr.  Crowder. 

Lincoln,  Lord  Chief  Juetice  Yf^t/d«.— Thistlewood 
V,  Radgard — Mr.  Homfrey. 

Leicester,  Mr,  Justice  Afau/a,— Johnson  v.  llie 
Midland  Railway  Company— Mr.  Humfrey. 

Warwick,  Lord  Chief  Justice  Wilde, — Brown  r. 
Furaess — Mr.  Whitehurst. 

Warunek,  Lord  Chief  Justice  Wildc—Eeeuev. 
Dilke,  Esq.— Same. 

Warwick,  Lord  Chief  Juetice  Wilde^  —Same  r. 
Same— Mr.  Humfrey. 

Swansea,  Mr,  Justice  Erie, — Duke  of  Beaufort  r. 
Morris — ^Mr.  W.  M.  James. 

Carmarthen,  Mr,  Justice  £r/a.  —  Menders  and 
others  v.  Williams,  Bt.— Mr.  Chilton. 


Mlit  tLtgUl  ^^IttV^fTf 


DIGEST,    AND    JOITRNAL   OF  JURISPRUDENCE. 


SATURDAY,  JUNE  2,  1849. 

»rvii  irw'irt  fir>nr>nnnr'»iV>rtr><">r>n«ww»«>rt<t<>.>>i»iwmj<j^mjuL 


BUSINESS  OF  THE  COURTS. 

AWSIICB    or    COUNSSI..  KCFRE0HER 

FEES. TAXES   ON  MJITOM.^ 

The  diseussioQ,  (alluded  to  ante,  p.  a^,) 
which  took  place  in  the  Court  of  Exchequer, 
at  the  Sitting  after  Term,  upon  striking  out 
of  the  List  of  Demurrers  certain  causes, 
the  counsel  retained  to  ar|;ue  which  were 
on  that  day  engaged  at  Nisi  Prius,  in  the 
branch  of  the  Court  sitting  at  Guildhall, 
was  subsequently  renewed  upon  an  appli- 
ertion  to  restore  one  of  those  canses  to  its 
place  in  the  Kst.  The  Court  resolutely 
refused  to  accede  to  t2ie  application,  hut 
the  matter  was  discussed  with  a  degree  of 
calmness  and  moderation,  and  in  a  con- 
ciliatory spirit,  creditable  alike  to  the 
Bench  and  the  Bar.  It  was  distinctly  ad- 
nutted  by  the  judgesr-^the  fact  having 
been  voodied  on  tlu^  personal  recollection 
of  both  the  Chief  Baroa  and  the  present 
AttomeT'General, — ^that  when  the  act  under 
which  the  Courts  sit  in  Banco  after  Term, 
(the  Stat.  2  Vict.  c.  32>)  was  passing 
through  the  House  of  Commons,  an  amend- 
ment, which  Mr.  (now  Sir  John)  Jerris 
had  anaoBDced  his  inteiition  of  moving,  to 
secure  the  object,  was  withdrawn,  upon 
the  distinct  QBderstanding  that  the  Courts 
of  Common  Law  would  not  hold  sittings  in 
Banco  after  Term,  during  the  periods  fixed 
for  the  Nisi  Prius  Sittings  at  Guildhall.  It 
was  also  conceded,  that  about  twelve  months 
since,  in  conformity  with  this  arrangement, 
it  was  expressly  and  publicly  stated,  that 
the  Court  of  fixcheqoer  would  not  ut  in 
fotnre  after  lerm  contemporaneously  with 
the  Guildhell  Sitting.  It  was  observed, 
however,  that  since  that  period  the  public 
business  had  increased  in  a  manner  which 
rendered  it  inexpedient,  if  not  impossible, 
to  adhere  to  the  ammgemeuts  agreed  and 
•ctcd  upon  heretofore,  and  the  judges  were 
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ceoipelled  to  rmk%  extraordoMry  exerlknw 
to  prevent  an  arrear  of  busiaesa  from  aenN 
mumtnig^  It  was  added,  that  the  effinrts 
of  the  Judges  cocM  only  be  ren^evedl 
eftctnal,  if  they  obtained,  as  they  expected*, 
the  asnstahce  of  the  Bar. 

Nothing  CDuld  be  more  reasonable  an4 
becoming  than  what  passed  between  tlw 
Beneh  and  the  Bar  on  this  ooeasion,  but 
still  the  diii»ulties  of  the  position  have  not 
been  met,  nor  has  any  one  publicly  sag* 
gested  how  the  recurrence  of  the  incon*' 
ventenee  felt  upon  this  occasion  is  to  b# 
prevented  hereafter. 

For  our  own  port,  we  see  no  other 
remedy  thas  that  long  since  suegested  in 
this  publication,  that  duving  Uie  period 
fixed  by  the  statute  1  W.  4,  c.  70,  a.  7,  for 
holduig  sittings  at  Nisi  Prius  arf^er  Term, 
two  judges  should  sit  at  Nisi  Prius  for  eaeh 
Court,  the  one  for  the  disposal  of  Spedal 
Jury  Causes,  and  the  second  for  Commoii 
Jury  Causes.  If  tUs  arrangement  were 
resorted  to,  the  arreon  at  Nisi  Prius  would 
soon  be  reduced,  and  during  the  perioda 
when  the  statute  does  not  permit  sittings 
at  Nisi  Prius,  the  judges  and  the  professiom 
would  be  able  to  ifevote  their  undivided 
attention  and  energy  to  the  dispatch  of 
business  properly  brought  before  the  Courts 
sitting  in  Banc. 

During  the  discussion  in  the  Court  of 
Exchequer  upon  the  appKeation  of  partiea 
to  have  their  causes  restored,  a  subject  was 
incidentally  atlnded  to  of  some  practical 
impodamee,  ftod  we  are  bound  to  admit 
that,ybr  once,  justice  was  done  to  a  body 
upon  whom  so  much  is  often  unjustly  and 
ignorantly  thrown — we  mean  the  Attorneys. 
Several  cases  in  the  new  trial  paper,  which 
were  unexpectedly  called  upon,  (other  casea 
preceding  them  in  the  hst  having  been 
passed  over  as  matter  of  convenience,)  were 
struck  out,  because  counsel  were  not  in- 
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structed,  and^  upon  inquirj,  it  turned  out 
that  the  attorneys  had  not  instructed 
counsel, — ^not  expecting  that  the  Court  could 
have  arrived  at  the  cases  in  question^  and 
were  loath  to  instruct  coonael  at  too  early 
a  period, — ^because  according  to  the  under- 
stood practice,  if  the  brief  was  delivered  too 
soon,  and  it  became  necessary  to  mark  a 
refresher,  the  refreshing  fee  was  not  allowed 
on  taxation.  In  other  words,  it  was  justly 
stated,  that  if  the  attorney  delivered  his 
brief  before  the  Term  in  which  the  rule 
happened  to  be  argued,  the  fee  was  not 
allowed,  and  if  he  refrained  to  deliver  his 
brief,  he  ran  the  chance  of  having  the 
cause  struck  out.  As  one  of  the  Barons 
trul^  remarked,  the  attorney  was  naturally 
anxious  to  prevent  the  unnecessary  expen- 
diture of  money  by  his  client,  but  in  order 
to  avoid  even  a  greater  evil,  the  failure  of 
justice,  it  was  necessary  that  a  party  who 
delivered  a  brief  when  his  cause  might  be 
called  upon,  should  be  allowed  a  refresher 
if  the  business  of  the  Court  occasioned  the 
hearing  of  his  cause  to  be  postponed  to  a 
future  Term  or  Sitting.  What  occurred 
in  reference  to  this  matter  must  be  con- 
sidered as  highly  satiafactory,  and  it  is 
hoped  will  lead  to  the  establishment  of 
umformity  of  practice  with  regard  to  the 
allowance  of  refreshers  in  all  the  Courts. 

During  the  early  part  of  the  present 
week,  another  topic  was  incidentally  dis- 
cussed in  the  Court  of  Exchequer,  in  which 
the  public  and  the  profession  are  deeply 
interested,  and  to  which  we  have  repeatedly 
directed  attention.  It  was  stated  at  the 
Bar,  in  the  argument  on  a  special  case,  by 
Mr-  W.  H.  Watson,  who,  it  is  well  known, 
devoted  much  attention  to  the  subject  when 
a  member  of  the  legislature,  that  no  less  a 
sum  than  40,000/.  per  annum  was  contri- 
buted by  the  suitors  of  the  Courts  of 
Queen's  Bench  and  Exchequer  only*  to  the 
Consolidated  Fund,  besides  paying  the 
judicial  officers  and  all  the  expenses  con- 
nected with  the  administration  of  justice  in 
those  Courts.  According  to  this  statement, 
the  accuracy  of  which  is  unquestionable,  in 
addition  to  paying  the  expenses  of  the 
pourts,  the  suitors  pay  40,000^.  per  annum 
for  justice !  Mr.  Baron  Alderson  frankly 
admitted,  that  the  judges  had  fixed  the 
fees  to  be  paid  by  suitors  upon  too  high  a 
scale.     The  fees  were  fixed  (the  learned 

*  It  was  stated,  in  the  course  of  this  col- 
loquy, that  the  fees  received  in  the  Court  of 
Common  Pleas,  have  not  yet  considerably 
exceeded  the  amount  necessary  to  defray  the 
expenses  of  the  Court. 


Baron  said)  upon  a  mistaken  estimate  of 
what  would  be  necessary  to  defray  the  ex- 
penses of  the  Courts,  but  the  amount  le- 
ceived  exceeded  the  cakolated  expeittes  by 
the  large  sum  mentioiied,  and  the  judges 
never  had  the  opportmn^  of  akerine  die 
arrangement  by  reducing  the  fees  and  ren- 
dering them  commensurate  with  the  ex- 
penses of  maintaining  the  Courts.  Here 
is  a  matter  to  which  the  efforts  of  sD 
zealous  and  sincere  law  reformers  might 
be  judiciously  and  advantageously  directed. 
It  is  an  outrage  upon  justice  and  a  disgrace 
to  civilization,  tiiat  the  suitors  of  our 
Courts  should  be  thus  compelled  to  pay  to 
the  state  for  the  liberty  of  appealing  to  the 
established  tribunals  to  enforce  their  rights 
or  redress  their  wrongs.  It  is  not  figon- 
tively,  but  ;Uterally  and  emphatically—"  a 
tax  upon  justice"— the  most  odious  end 
indefensible  of  all  taxes. 


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS IN  THE  LAW. 

holding  of  petty  sessions  in  counties 
and  boroughs. 

12  Vict.  c.  18. 
An  Act  for  the  holding  of  Pet^  Sessions  of 
the  Peace  in  Boroughs,  and  for  providing 
Places  for  the  holding  of  such  Petty  Sessions 
in  Counties  and  Boroughs,  [tlth  May, 
1849.] 

1 .  Petty  Sessions  of  the  Peace  in  Boroughs.— 
Whereas  certain  meetings  of  justices  of  the 
peace  called  Petty  Sessions  of  the  Peace  are 
nolden  in  and  for  certain  divisions  of  the 
several  counties  of  England  and  Wales  called 
Petty  Sessional  Divisions,  and  important  duties 
have  lately  been  assigned  to  the  justices  attend- 
ing at  such  Petty  SMsions,  and  to  their  clerks, 
by  certain  acts  of  parliament^  and  it  is  desir- 
able to  declare  and  enact  that  the  sittings  of 
justices  of  the  peace,  or  of  a  stipendiary  magis- 
trate, in  and  for  every  city,  borough,  or  to^5Ti 
corporate  having  a  separate  commission  of  the 
peace,  or  for  any  part  thereof,  shall  be  deemed 
a  Petty  Sessions  of  the  Peace  within  the  mean- 
ing of  such  acts,  and  that  buildings  or  places 
at  which  such  Petty  Sessions  may  be  holdep 
shall,  when  necessary,  be  proviaed:  Be  it 
therefore  enacted.  That  every  sitting  and  act- 
ing of  justices  of  the  peace,  or  of  a  stipendiary 
magistrate,  in  and  for  any  city,  borough,  or 
town  corporate  having  a  separate  commission 
of  the  peace,  or  any  part  thereof,  within  Kng- 
land  and  Wales,  at  any  Police  Conrt  or  other 
place  appointed  in  that  behalf,  shall  be  deemed 
a  Petty  Sessions  of  the  Peace,  and  the  district 
for  which  the  same  shall  be  holden' shall  be 
deemed  a  Petty  Sessional  Division,  within  the 
meaning  of  any  adts  of  parliament,  already 
made  or  hereafter  to  be  made,  having  relation 
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tosodi  Pet^rSesmonSyOr  to  any  bumneta  tobe 
tnmncted  thereat. 

8.  JnUee$  at  Qenend  or  Quarter  SeMtiot, 
or  the  eomaeil  w  horemghe^  may  vrtmde  pUueei 
for  holdimg  Petty  8e$ekm$.  The  jueticee  or 
emeeU  tmay  agree  for  the  use  of  the  County 
Comifar  that  pufpofe.— That  in  all  caaes  where 
at  present  there  are  not,  or  where  hereafter  there 
bmII  not  be,  anv  fit  or  proper  place  for  the 
bddmg  of  such  Petty  Sessions  within  any  such 
Petty  Sessional  Division  aa  aforesaid,  in  any 
coonty,  riding,  liberty,  or  division  within  Enff- 
land  and  Wales,  or  within  any  city,  borough, 
or  town  corporate  within  the  same,  it  shall  be 
lawful  for  the  justices  of  the  peace  for  any  such 
county,  riding,  liberty,  or  division,  in  General 
or  Quarter  Sessions  assembled,  and  for  the 
council  or  other  governing  body  in  any  such 
city,  borough,  or  town  corporate  having  a  se- 
pante  conuniasion  of  the  peace,  respectively,  if 
they  shall  reapectivelv  tiiink  fit,  from  time  to 
time  to  direct  that  nt  and  proper  places  be 
hired  or  otherwise  provided  for  the  holding  of 
such  Petty  Sessions  of  the  Peace  within  any 
SDch  Petty  Seasional  Division  as  aforesaid,  and 
that  the  expenses  thereof  and  attendant  thereon 
be  paid  out  of  the  county  rate  or  borough  fund 
respectively,  as  the  case  may  be:  Provided 
always,  that  no  such  direction  for  hiring  or 
otherwise  providing  any  place  for  the  holding 
of  such  Petty  Sessions  shall  be  given  by  the 
jostioes  for  any  such  county,  riding,  liberty,  or 
dirisioo,  so  assembled  as  aforesaid,  unless  an 
qiplieation  for  that  purpose,  signed  by  the  jus- 
tices of  the  peace  acting  in  such  Petty  Sessional 
Division,  or  the  major  part  of  such  justices, 
ahaU  have  been  transmitted  to  the  clerk  of  the 
peace  six  weeks  at  the  least  before  the  holding 
of  the  General  or  Quarter  Sessions  at  which 
such  direction  shall  be  given ;  and  the  clerk  of 
the  peace  shall  cause  notice  of  such  application 
to  be  published  in  some  newspaper  circulating 
in  the  same  county,  riding,  liberty,  or  division, 
and  iu  which  the  advertisements  of  county 
hibdness  are  usuallv  inserted,  14  days  at  the 
least  before  the  holding  of  such  General  or 
Quarter  Sessions :  Provided  always,  that  in 
every  such  case  when  it  mav  be  so  required  to 
provide  a  fit  and  proper  place  for  the  holding 
of  such  Petty  Sessions  as  aforesaid,  if  it  shall 
appear  to  the  justices  so  assembled  as  afore- 
laid,  or  to  the  council  of  such  city,  borough, 
or  town  corporate  respectively,  that  the  County 
Court  for  the  district  is  holden  in  any  building 
or  place  which  would  be  appropriate  for  the 
holding  of  such  Petty  Sessions,  it  shall  be  law- 
U  for  such  justices  or  council  respectively  to 
coDtract  with  the  treasurer  of  such  County 
CWt  for  the  use  and  occupation  thereof  or  of 
ao  much  thereof  as  may  be  needed  for  the  pur- 
poses of  such  Petty  Sessions,  for  such  time  or 
times,  weeklv  or  otherwise,  and  at  such  annual 
rent,  and  subject  to  such  conditions  as  to  re- 
PUTL  alterations,  or  improvements  of  such 
builmng  or  place,  as  may  ne  agreed  upon. 

3.  Justices  of  the  peace  of  different  counties 
«cy  urmride  places  for  holding  Petty  Sessions 
et  Ae  joint  expanse  of  suck  counties.    II  4*  12 


Viet,  e.  101.— That  where  Justices  of  the  peace, 
aeting  aa  such  for  two  or  more  adjoining  coun- 
ties, ridings,  liberties,  or  divisions,  hold  Petty 
Seaaions  on  or  near  the  common  boundaries  of 
such  counties,  ridings,  liberties,  or  divisions, 
it  shall  be  lawful  for  the  justices  of  the  peace 
of  each  of  such  counties,  ridings,  liberties,  or 
divisions,  upon  such  application  as  herein, 
before  provided,  to  agree  with  the  justices  of 
the  peace  of  the  other  or  others  of  such  coun- 
ties, ridings,  liberties,  or  divisions,  that  a  place 
for  the  holding  of  such  Petty  Sessions  be  nirod 
or  otherwise  provided  within  either  of  such 
counties,  ridings,  liberties,  or  divisions,  and 
that  the  same  be  so  hired  or  otherwise  provided 
at  the  joint  expense  of  such  counties,  ridings, 
liberties,  or  divisions,  in  such  manner  and  pro- 
portions as  in  the  said  agreement  shall  be  spe- 
cified ;  and  all  the  provisions  of  an  act  of  the 
last  session,  intituled  "  An  Act  to  provide  for 
the  Expenses  of  erecting  and  maintaining  Lock- 
up Houses  on  the  Borders  of  Counties,"  con- 
cerning the  appointment  and  re-assembling  of 
committees,  nlling  up  vacancies  in  committees, 
the  proceedings  of  committees,  the  agreement 
to  be  drawn  by  them  (except  so  far  as  respects 
the  appointment  and  salary  of  a  superintendent 
constable),  and  the  powers  of  the  Court  of 
General  or  Quarter  Sessions  and  of  Committees 
in  relation  to  such  agreement,  and  the  executing 
the  same,  and  doing  idl  necessary  acts  conse- 
quential upon  such  agreement,  shall  extend 
and  be  applicable  to  every  agreement  to  be 
made  under  this  act  by  and  between  the  justices 
of  two  or  more  such  counties,  ridings,  liberties, 
or  divisions  as  aforesaid,  as  if  such  provisions 
had  been  here  repeated,  and  the  agreement  to 
be  made  as  aforesaid  under  this  act,  and  the 
place  to  be  provided  for  the  holding  of  such 
Petty  Sessions  as  aforesaid,  had  been  substi- 
tuted in  such  provisions  for  such  agreement 
and  lock-up  house  as  in  the  said  act  mentioned. 


NOTICES  OF  NEW  BOOKS. 

A  Practical  Treatise  on  the  Appointment, 
OfficCf  and  Duties  of  a  Receiver  under 
the  High  Court  of  Chancery,  with  Pre- 
cedents and  Practical  Directions,     By 
William  Heath  Bennet,  Esq.,  Bar- 
rister-at-Law.     London  :   A.  Maxwell  & 
Son,  1849.     Pp.  234. 
We  recollect  being  asked  lately  by  an 
old    practitioner   whether  there  was  any 
work  which  treated  fully  of  the  Law  and 
Practice  relating  to  Rcceivera  in  Chanoeiyy 
and  whether  any  of  the  Lectures  at  the 
Law  Institution  would  comprise  that  subject. 
This  inquiry  showed  that  a  practical  treatise 
on  this  subject  was  required  by  the  Pro- 
fession, and  we  think  the  present  writer  has 
supplied  the  want  with  ability  and  learning* 
The  first  chapter  compiises  the  cases  in 
which  Receivers  have  been  appointed  b^ 
the  Court,  and  those  in  whicn  the  apph- 
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Iwtt  been  rrfuied.  in  the  second 
chtpter  Mr.  Boniiet  treato  of  penons  who 
vqr  be  propoeed  as  Reoeiirsrs,  Uieir  duties, 
powers,  and  liabilities.  In  the  third  ^e 
accomits  of  Reoeivera,  their  salaries  and 
special  allowances  are  considered.  In  the 
fourth  the  mode  of  appointing  and  dis- 
charging  Keceivers  are  stated.  And  the 
fifth  chapter  'relates  to  consignees  and  ma- 

Xs.  These  ave  followed  by  useful  pre* 
ts  and  practical  foms. 
The  objects  sought  bj  the  appointment 
of  a  ReceiTcr  are  to  provide  for  the  safety 
of  property  pending  litigation,  until  the 
heanng  of  the  cause,  or  during  the  minority 
of  infants ;  and  to  preserve  property  in 
danger  of  being  dissipated  or  destroyed. 

Some  of  the  generd  rules  on  this  subject 
are  thus  stated  by  Mr.  Bennet : — 

^^U  may  be  considered  and  stated  as  a 
general  rule,  that  a  recewer  mil  not  be  ap- 
pointed where  the  rights,  as  between  the  plam- 
tif  and  defendant,  are  doubtful,  if  the  de- 
jmdaaX  has  obtained  the  legal  estate  without 
frond,  and  no  case  of  danger  as  to  his  security 
is  alleged.  As  where  the  defeodsnt  had  the 
legal  estate,  and  also  claimed  as  e<)uitable 
owner  in  the  absence  of  fraud  or  contnvance ; 
the  plaintiff  claimed  as  heir  at  law,  which 
character  was  not,  however,  admitted  by  the 
owner,  the  Court  declined  to  appoint  a  re- 
ceiver. 

"  It  may  also  be  considered  as  a  general  rule, 
that  the  Court  will  not  interfere  to  take  the 
possession  of  property  from  a  party  who  has  it 
under  a  legal  title,  encqtt  in  cases  qf  presumed 
fraud  or  waste  j  and  in  these  cases  it  proceeds 
tfgainst  the  legal  title  with  reluctance,  com- 
pelled by  judicial  necessity,  the  effect  qf  fraud, 
clearly  proved,  combined  with  imminent  danger 
to  the  property,  if  the  possession  should  not  be 
taken  under  the  care  of  the  Court.'* 

The  cases  of  mortgagor  and  mortgagee, 
which  so  frequency  occur  in  practice,  are 
miantioned  as  follow  :*- 

^  A  mortgagee  who  has  the  legal  estate  is 
not  entitled  to liare  a  receiver  appointed  by  the 
Courts  as  he  can  himself  obtain  possession  of 
the  mortgaged  estate,  and  it  is  not  a  sufficient 
reason  to  depart  from  that  general  rule,  that 
llie  tenants  are  numerous,  and  difficulties  erist 
as  to  getting  in  and  collecting  the  rents.  If 
he  has  only  an  equitable  moHgage,  Ihat  is,  if 
then  be  a  prior  nortigm^  and  the  prior  au>it- 
gsgee  is  not  in  possession,  the  equttahls  mort- 
8m»  may  have  a  receiver  without  pr^udice  to 
Uie  Urst  mortgagee's  taking  possession.  The 
course  to  be  pursued  is,  to  redeem  that  mort- 
gage;  and,  hi  taking  die  accounts,  the  first 
mortgagee  will  not  be  allowed  atiy  sums  Ihat 
ha  may  have  paid  over  So  the  mottgagor  after 

■aliea  of  tfaesidMeqteBS  innunihi i 
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if  a  mortgage  apneazs  upon  the  five  ef  the 
pleadings ;  out  where  the  property  is  in  pes* 
session  of  a  third  pecaon,  and  the  owner  u 
abroad,  the  Court  in  favour  of  equitable  in- 
cumbrances will  protect  it  against  the  acts  of 
the  owner. 

"  A  second  mortgagee  cannot  have  a  i^ 
ceiver,  the  mortgagor  living,  without  the 
consent  of  the  first  mortgagee,  because  ths 
Court  cannot  prevent  the  first  mortgagee  from 
bringing  an  ejectment  against  a  receiver.'* 

The  following  is  a  useful  summary  of  the 
decisions  relating  to  the  time  when  the  ap- 
plication for  a  Rieceiver  will  be  entertained 
by  the  Court : — 

"  It  was  formerly  considered  that  in  the  case 
of  infants  the  Court  had  jurisdiction  on  petition 
to  pronounce  an  order  for  a  receiver  as  well  as 
for  ifuardian  and  maintenance ;  but  it  was  held 
by  Lord  Hardwicke  that  the  Court  had  not 
jurisdiction  to  appoint  a  receiver  uidiess  s 
cause  be  depending. 

**  Before  an  appearance  is  entered  for  a  de- 
fendant, the  Court  will,  on  a  proper  case  betng 
made,  appoint  a  receiver.  As  where  the 
grantor  ot  an  annuity,  sectuvd  by  an  eonitable 
charge  on  certain  lands  which  were  suinect  to 
a  prior  charge,  went  to  reside  abroad,  but  by 
his  agent  continued  in  the  recapt  of  the  renta 
and  profits  of  such  lands,  the  Court,  on  the 
applicatiou  of  the  annuitant,  appointed  a  re» 
ceiver,  although  the  grantor  had  not  appeared 
to  the  suit.  So  where  two  parties  entitled  to 
property  in  equal  moieties  made  an  equitable 
mortgage  of  it,  one  of  the  mortgagors  being 
out  of  the  jurisdiction,  and  who  heSi  not  hm 
served  with  subpoena,  the  whole  rents  having 
been  received  hy  the  other  mortgagor,  the 
Court  granted  a  receiver.  So  where  the  de- 
fendant IB  out  of  the  Jurisdiction,  on  a  proper 
case  made ;  and  a  receiver  has  been  appoioted* 
on  affidavit  that  defendant  had  absconded  to 
avoid  the  service  ol  a  subpoena. 

"  A  receiver  majr  be  appointed  btfore  answer, 
on  motion  and  notice,  wl^re  fraud  or  danger 
to  the  propertv  is  contemplated ;  as  the  resdtng 
of  the  responuent's  affidavits,  on  showing  cause 
against  the  application  for  the  appointmeot, 
was  considered  bv  Lord  Eldon  as  tantamount 
to  an  answer  for  tnis  purpose.  It  is  unusual, 
however,  to  move  for  a  receiver  before  answer; 
but  in  atrong  cases  it  has  often  been  done. 
Where,  however,  fitcts  not  founded  on  sUe- 
gations  in  the  bill  are  introduced  into  affi- 
davits, in  support  of  an  application  for  a  re- 
ceiver, the  Court  will  disregard  them;  and  s 
defendant  acts  properly  in  not  answering  them. 
Of  course,  at  any  time  efier  answer,  if  a  suf- 
ficient ease  is  made  hf  the  bill,  and  suffident 
admiasions  contained  m  the  answer,  an  sp^ 
cation  for  a  receiver  will  be  entertained.  Bo, 
it  is  asbmittad,  at  the  ksmring  qf  the  emtse,  a 
receiver  may  be  appointed  by  the  Court  on  s 
proper  case  made,  al^umgh  it  may  not  have 
besB  pvaywd  by  the  bilL  But  in  a  auit  for 
redemption,  the  Maater  of  the  Rolls  (Lord 
Langdals)  nfuaad^  at  the  bearing,  qb  the  qi- 
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plicatioii  oif  the  defendant^  to  grant  a  receiver 
against  the  pjaizitiff  the  mortguor  in  poases- 
8ion,  none  hean^  prayed  Sot  by  the  bilL 

"Tlie  Court  will,  under  certain  eirciia- 
stances,  appoint  a  receiver  tfier  decree,  al« 
though  no  receiver  ahall  have  been  prayed  by 

f^  tiM  mrthorities  in  mipport  of  these 
wious  pointSy  ve  refer  to  t^e  Trefltise. 

ADMISSION  OF  SOLICITORS. 

ThB  Matter  of  die  RoDe  has  appomted  Mon- 
day, Jvne  11th,  at  the  Rotta  Conrt,  Chancery 
l^OBy  at  three  in  the  aUkemoon^  for  swearing  in 
Sotidiora. 

Every  person  desirous  of  bemg  sworn  in  on 
the  above  day  must  leave  his  Common  Law 
Admiaaion  or  his  C'Crtificate  of  Practice  for 
Ae  ewrent  year  at  the  Secretary's  Office, 
RaikB  Yard,  Chancery  Lane,  on  or  before 
Sfltnrday,  9th  June* 

it  i«  scarcely  necessary  to  remind  the  Candi- 
dataa  for  ExaaaiBation  in  this  Term,  that  they 
must  attand  an  Tuesday  the  5th  instant  before 
lOo'doek. 

X.  H.  CaaceUor,  Esq.,  one  of  the  Masters 
of  tiw  CoBunon  Pleas,  will  preside,  and  the 
other  Ezamiaers  will  be  Richard  Harrison, 
Join  8.  Gregory,  Thomas  Clarke,  and  Keith 
fiamea,  Eaguires.  We  understand  durt  the 
Dumber  of  Candidates  will  be  91 . 

COUNTY  COURT  CHARGES. 

To  the  Editor  of  the  Legal  Observer. 

SiMy — Can  BJxj  o£  youi  readers  favour  me 
with  an  explanation  oi  the  following  sums  paid 
for  fees  in  an  action  for  12/.  odd,  brouffht  in 
the  Bloomabury  County  Court  of  Middlesex^ 
againat  a  defendant  residing  at  Hampstead^ 
mot  fonrnfles  from  the  Court 

£.  «.    d. 

On  taking  out  aufflmona  •        .10    2 

On  da^  of  tiial,  previoMi  to  the 
heanng        .       •       .        .18    2 

Together    2    8    4 
Aafer  aa  I  can  understand  the  Small  DeUe 
Ac^  the  MUmiag  aoe  the  fees  duay— 

£,  s.   d. 
Jud^e^  on  annuBoaa,  abora  ICtf. 


default  could  have  been  obtained  in  much  leaa 
time  than  in  this  eaae  from  the  Supenor  CmbI^ 
at  a  eost  ont  of  pocket  of  I6s» 

lodonAinm. 


Gkrh^ditto 
Ea^  Bnlifl^  lerviei^ 
cilniat4i{.each  « 
Jjidf^  haaring  without  jury 
Do*     order     ... 
Gkri^  heanng  isithovt  jury 
Dip.    drawing  up  ondarr  Ac 
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BARRISTERS  CALLED. 


Batter  Term,  1849. 

LtNCOLlf'a   INN. 

April  26. 

Fehx  Richard  Bedingfeld^  Esq. 

May  3. 

William  Bibton,  Eaq.,  B.  A. 
William  Lajrton  Lowndes,  Esq.,  M.  A. 
William  Brodrick,  jun.,  Esq.,  M.  A. 
William  Wilberforce,  jun.,  Esq.,  M.  A. 
Francis  George  Bernard,  Esq.,  M.  A. 
Arthur  Cayley,  Esq.,  M.  A. 
Jdm  Barton  Arundel  Acland,  Esq.,  M . 


INNER  TEMPLE. 

May  4. 

Henry  King,  Esq.,  M.  A. 

Robert  George  Johnson,  Esq. 

Wflliam  George  Mount,  Esq.,  M.  A. 

Jeremias  Greene  Jones  Greene^  Esq.,  B.  A. 

Thomas  Green,  Esq. 

Charles  Swinton  Hogg,  Esq.,  B.  A. 

George  Browne,  Esq.,  B.  A. 

William  Patrick  Adam*  Esq.,  B.  A. 

Francis  Ellis,  Esq.,  B.  A. 

H.  W.  B.  Thompson,  Esq.*  B.  A. 

Nathaniel  Joseph,  Esq.,  B.  C.  L. 

lliomas  Collins,  Esq.*  B.  A. 

J.  Turton  Woolley,  Esq.,  B.  A. 

Thomas  Lomax,  Esq.,  B.  A. 

John  Tomlinson  Hibbert,  Esq.,  B.  A. 

Charles  Parke,  Esq.*  B.  A. 


MIDDLE   TEMPLE. 

April  20. 

Ridiard  Samuel  Sia8on,'E8q. 

;May4. 

William  Pike*  Esq. 

Auguste  Victor  Garreau,  Esq. 

David  Salomons,  Esq. 

Robert  Sacheverel  Wilmot  Sitwell,  Esq. 

WiUiun  Taylar  Hair*  Esq- 

HMMrNcvduMla*]fiaii. 

QAAY'a  INK. 

May  2. 
William  Devoy*  Eaq. 


John  Rajrmona  Gnttu  £«|* 
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BILL  VOR  TBB  BBPBAL  OF  TBB  TAX. 

It  wDl  have  been  eeen  by  the  votes  of  the 
Honse  of  Commons  of  Saftorday  last,  that  Lord 
Robert  Grosvenor  has  very  promptly  given  no- 
tice of  his  motion  to  bring  m  the  bill  for  re- 
pealing the  Annual  Tax  on  Attorneys.  Tuesday 
the  19th  instant  has  been  fixed  for  the  discus- 
sion, and  it  will  now  be  the  business  of  everv 
attorney  and  solicitor  to  use  his  influence  witn 
his  friends  in  the  House.  The  Incorporated 
and  other  Law  Societies  have  aflbrdea  an  op- 
portunity to  bring  the  question  fairly  and  hr 
vourably  before  parliament;  but  its  success 
must  depend  upon  the  exertions  to  be  used,  not 
by  themselves  alone,  but  by  their  brethren  in 
generaL  Some  other  Petitions  have  been  pre- 
sented since  our  last  list  in  support  of  the 
measure ;  but  the  great  bulk  of  tne  petitions 
mil  be  reserved  for  the  day  on  which  the  mo- 
tion stands  appointed. 

The  petitions  from  the  country  should  be 
forwardted  for  presentation  to  the  individual 
members  of  the  respective  districts. 

CIRCUITS  OF  THE  JUDGES. 

Thb  Judges  met  in  the  Exchequer  Chamber 
on  Thursday  morning,  and  selected  their 
Circuits  as  follows  : — 

Norfolk. — ^Lord  Chief  Justice  WUde,  and 
Mr.  Justice  CoUman, 

HoMB.— Lord  Chief  Baron  Pollock,  and  Mr. 
Baron  Alderaon. 

Midland. — Mr.  Baron  Parke,  and  Mr. 
Justice  Coleridge, 

Oxford.— Mr.  Baron  Rolfe,  and  Mr.  Jus- 
tice Er2f. 

Northern. — Mr.  Justice  Patteson,  and  Mr. 
Justice  WigkitMn. 

Wbbtern. — Mr.  Justice  Cresswell,  and  Mr. 
Justice  WilUams. 

North  Walks. — ^Mr.  Justice  Maule. 

South  Walbs.— Mr.  Baron  Piatt. 

Lord  C.  J.  Dennum,  renuuns  in  Toum  and 
attends  at  Chambers, 


■XCHBQUBR  CHAMBBR. 

Thb  Judges  will  sit  to  hear  appeals  in  the 
Court  of  Exchequer  Chamber  on  the  following 
days,  from  the  several  Courts : — 

From  the  Queen's  Bench  on  the  13th,  14th, 
and  15th  June. 

From  the  Common  Pleas  on  the  l6th  June. 

From  the  Court  of  Exchequer  on  the  IStii 
and  19th  June. 

BU8INB88  OF  THB  COURT  OF  QUBAn'S  BBNCH. 

On  Wednesday,  Lord  Denman  gave  no- 
tice, that  on  Saturday,  June  2,  the  Court 
would  proceed  with  the  new  trial  paper  and 
on  Tuesday,  June  6,  (and  not  on  Saturdav,) 
would  take  tiie  list  of  cases  selected  from  the 
Crown  Paper. 

DOWNING   PROFBSSORSHIP  OF   CAMBRIDOB. 

Andrew  Amos,  Esq*,  M.A.,  formerly  Fellow 
of  Trinity  College,  has  been  unanimously 
elected  to  this  professorship,  vacant  by  the 
death  of  Mr.  Starkie,  Q.C.  The  electors  were 
the  Archbishops  of  Canterbuiy  and  YoriL,  and 
the  Masters  of  St.  John's,  Clare  Hall,  and 
Downing.  Mr.  Amos  was  called  to  the  Bar  by 
the  Hon.  Society  of  Lincoln's  Inn,  on  Nov. 
24,  1818,  and  was  for  five  years  one  of  the 
four  members  of  the  Supreme  Court  of  India. 
Since  his  return  from  India,  he  has  been  a 
member  of  the  Criminal  Law  Amendment 
Commission,  and  Professor  of  the  Law  Faculty 
at  University  College,  London.    He  was  avH 

Somted  Judffe  of  the  County  Court  for  the 
istricts  of  Brentford,  Brompton,  and  Mary- 
lebone,  under  the  recent  act,  and  may  of  course 
still  hold  that  office,  notwithstanding  his  new 
promotion. 

THB   LORD   CHANCBLLOR's   ILLKBBB. 

We  regret  to  learn  that  the  Lord  Chanr 
Conor's  serious  illness  continues,  and  that  it 
is  not  probable  his  lordship  will  be  able  to 
resume  his  important  duties  auringthe  present 
Term. 


RECENT   DECI8ION8   IN  THE  SUPERIOR   COURT8- 


AND    SHORT    NOTES    OF    CASES. 


ISolU'  COttlt. 

Attomey^Oeneraly,  Corporation  of  London. 

May  5,  1849. 

attornby-gbnbral's  costs. 

In  a  smt  instituted  for  the  benq/it  qfthepub* 
Ueby  the  Attomej^Oeneral,  the  dtfenSmts 
excepted  to  the  Master^ s  report  that  their 
answer  was  insntjident,  but  the  exceptions 
were  overruied :  Held  thai  the  costs  oeoo' 
sioned  by  such  proceedings  ought  to  be  paid 
to  the  Attomeg-Qeneral--no  objection  hav- 
ing been  made  at  the  hearing. 
This  was  an  application  on  behalf  of  the 
defendants  so  to  vary  the  order  made  in  this 
cause  as  to  ^ve  no  costs  against  them,    llie 


case  first  came  on  upon  demurrer  to  the  infor- 
mation, which  was  overruled  without  costs,  and 
upon  appeal  to  the  House  of  Lords,  that  over- 
ruling was  confirmed,  and  with  the  consent  of 
the  Attorney-General  also  without  costs.  The 
defendants  then  answered,  and  exceptions  were 
taken  to  the  answer  for  insufficiency,  which 
were  allowed  by  the  Master,  whereupon  the 
corix)ration  took  exceptions  to  the  Master's  re- 
port. 

Ra$tdall,  in  support  of  the  application,  con- 
tended that  **  the  king  or  queen  regnant,  and 
any  person  suing  to  ms  or  her  use,  shall  neij 
tber  pay  nor  receive  costs,  34  Hen.  8,  c.  S/ 
3  St^hen*s  New  Commentaries,  p.6l7>^^ 
that  this  role  had  beoi  always  followed  except 


Apertor  ComtU  i  Boili.^V.  C.  of  Sngkmd.'^V.  C.  Kni^ii  Bmm. 
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in  cases  where  the  parties  opposed  to  the 
Crown  were  guilty  of  gross  misconduct  or 
breach  of  faithl 

The  SoUeUor-Qeneral,  Tmmer,  and  Maule, 
contriL 

The  Master  of  the  Rolls,  after  referring 
to  the  several  proceedings  in  the  case^  said, 
that  nothing  was  mentioned  abont  the  costs  at 
the  hearing  of  the  exceptions.  The  costs  were 
not  those  of  the  cause  but  of  a  particular  pro- 
ceeding in  which  the  corporation  had  failed. 
The  Master  had  certified  that  the  defendants 
cnight  to  pay  the  costs  of  the  exceptions  to  their 
answer,  and  they  had,  upon  exceptions  to  the 
report,  paid  the  usual  deposit  to  satisfy  any 
farther  costs,  and  had  made  no  application  to 
be  rdieved  from  the  costs.  The  practice  of  the 
Onirt  had  thus  been  acquiesced  m,  and  do  ex- 
emption from  costs  claimed.  It  by  no  means 
followed,  because  there  was  a  rigid  rule  at  law 
with  respect  to  costs,  that  that  rule  existed  in 
e<]oity.  It  was  admitted  that  this  suit  was  in- 
atitotad,  not  for  the  benefit  of  the  Crown,  but 
for  a  public  service.  There  was  no  reason  why 
the  defendants,  having  adopted  a  course  of 
nroceeding  which  occasioned  expense,  should 
oe  exempt  from  the  payment  of  that  proceed- 
ing in  accordance  with  the  usual  practice  of 
the  Comrt.  The  corporation  must,  therefore, 
pay  the  coete  of  the  exceptions.  The  Solicitor- 
General  having  waived  pressing  for  the  costs  of 
this  application,  nooe  would  be  given  against 
the  defendants. 

May  ^i.-^ldflM  v.  Cobbett-Strnd  over. 

—  23. — Grand  Junction  Canal  Company  v. 
Dimea — Motion  for  discharge  of  order  refused 
with  coats. 

—  23,  24.^ Robertson  v.  Skelton^Cur,  ad 
vmU. 

—  24. — Stephens  v.  Lord  Newborough — ^Re- 
ference to  the  Master  as  to  sale  of  policy  of  as- 


—  24.—Duffdale  v.  Dugdale--Cur,  ad.  tmlt, 

—  26. — Morgan  v.  Moroan — Exceptions  to 
the  Master's  report  allowed,  petitioners  to  pay 
the  costs. 

—  26.  —  Hope  V.  Hope  —  Compromise  on 
partition  of  jewels. 

—  26. — Holder  v.  Durbm^Cur^  ad.  tmlt. 

—  ^6. — Kendall  Y.  Weynumth-— Stand  over. 

—  28. — Shmff  V.  Holdaway — Stand  over  to 
June  2. 

—  29- — Sturge  v.  Sturge  and  o/iler#— Part 
heard. 

^ —  29.  —  Brookes  v.  QrenfeU  and  others — 
Iiriunction  against  selling  mortgaged  property 
leniaed,  with  costs. 

Vice^C^mtellinr  of  IPtifflanlr. 
Bade  v.  Rowett    April  24,  1849. 

•ALB    OF    SHIP. — OBRTIFICATX    OF     RXOI8- 
TRATION. 

Where  a  MB  of  sale  of  a  ship  idos  signed  by 
the  vendor.  Held,  m  the  absence  of  evidence 
to  the  contrary,  to  be  siMeient  proof  that 
thspmrehase  mmey  had  been  patd,  and  the 


eert^cate  qf  registration  ordered  to  be  ds^ 
vered  vp  to  the  assignee  qf  the  pmrchaser. 

A  YB88BL  on  a  voyage  to  Baltimore  was 
sold  to  Messrs.  Seymour  and  Christie  for 
2,360/.  and  the  bill  of  sale  was  signed  by  the 
vendor  at  the  time  of  the  purchase.  Mr. 
Christie  afterwards  sold  his  moiety  to  the  plain- 
tifi^,  in  consideration  of  1,000/.  The  captain 
having  refused  to  deliver  un  the  vessel  on  her 
return  from  the  voyage  to  tne  plaintifif,  and  the 
defendant  having  also  refused  to  part  with  the 
certificate  of  registration  on  the  ground  that 
the  purchase  money  had  not  been  oaid,  the 
plaintiff  filed  this  bill  to  compel  the  defendant 
to  deliver  up  the  certificate.  It  was  contended 
on  hia  behuf  that  he  was  entitled  to  retain  it  as 
a  lien  upon  the  ship  for  the  purchase  money. 

Faber  for  the  plaintiff ;  Qlasse  for  the  de- 
fendant. 

The  Vice-Chancellor  held,  that  as  the  defen- 
dant had  signed  the  bill  of  sale  to  Seymour 
and  Christie,  it  was  suffident  evidence  that  the 
purchase  money  had  been  paid,  in  the  absence 
of  any  proof  by  the  defendant  that  it  had  not 
been  paid,  llie  plaintiff,  therefore,  was  eh- 
titled  to  have  the  certificate  of  registration  de- 
livered up. 

May  22.'^Roberts  v.  Roberts— 'Sew  trial  as 
to  the  next  of  kin  to  an  intestate,  refused 
with  costs. 

—  23. — Katsch  V.  5c*enJfc— Stand  over. 

-^  2Z,^Shersby  v.  South-Eastem  Railway 
Company^Leave  granted  to  give  short  notice 
of  motion  for  injunction. 

—  24,  26.— .4«om«y-Gfenera/  v.  Ouardians 
of  the  Parish  of  Nor/AampfoNr— Motion  to  dis- 
solve injunction  restraining  the  payment  of 
coats,  incurred  by  soliciting  an  act  for  im- 
posing certain  poor-rates  and  which  did  not 
pass,  out  of  the  poor-rates,  refused  with  costs. 

—  26,  26.^Shersby  v.  South^Eastern  Rail^ 
way  —  Injunction  remsed  to  restrain  railway 
company  from  running  ballast  waggons  on  a 
temporary  tram-road  close  to  plaintiff's  houses 
— costs  reserved. 

—  26.  —  Oennys  v.  Radcliffe  —  Injunction 
refused,  with  costs,  to  restrain  derk  of  turn- 
pike trust  from  keeping  and  using  the  plain- 
tiff's land. 

—  28. — In  re  India  and  Australia  Mail 
Steam-packet  Con^any—Yxpajte  injunction  to 
restrain  the  creditors  from  proceeding  in  the 
Lord  Mayor's  Court,  dissolved  with  costs. 

—  29.— B«5paWe  CAe<woorf— Order  for  pay- 
ment of  costs  to  petitioners. 

—  29.— VuUiamy  v.  Fai/iomy— Exceptions 
as  to  the  frame  of  an  inquiry  before  the  Matter 
rmecting  certain  buainesa  accounts,  overruled 
wita  costs. 


Vitt^UtittWst  Uttfftt  IBxntt. 
Harmer  v.  Oooding.    April  30,  1849. 

BUILDING  80CIBTIB8. — PABTIB8. 

Demurrer  for  want  of  parties  allowed  to  a 
bUlJUed  by  the  plaintiffs  on  behalf  qf  them- 
selves  andaU  other  members  of  a  Benefit 
Bniiding  Society,  except  the  drfendants, 

F  5 


^RfcJh»^f  BnoM^Vmd  W^^rmm 


mko  WW  dSnaUfnf  tnuUn,  mui  teawrer 

.  ^the  ttme,  mU^grctmd  that  nmilur  the 
piam^fi  nor  the  dtfendanU  repre$tnted 
the  sharehoIderM  toho  had  not  gnen  notice 
of  their  mtention  to  retire  from  the  society. 

This  biU  vm  filed  by  tke  plaintifli  and  all 
oAnr  membera  of  the  Hackney  Benefit  Build* 
ing  Society^  ezcepft  the  defendants,  who  were  the 
dmdors,  treasorer^  and  tniatecs  of  the  society. 
Hie  Inll  prayed  for  an  aecoont  of  al  1  the  trana- 
aetioDa  betiraen  the  aociety  and  the  defendants. 
Old  of  the  Bimis  itceived  by  them,  or  kwt  by 
their  wilful  defiiidl,  and  that  they  mi^  be  de* 
daind  liable  to  make  good  sneh  losaea.  It  also 
pn|ed  for  a  receiver,  and  that  the  property  of 
the  society  onght  be  applied  in  dischoge  of 
the  lialrilities.  It  was  aUeged  tiiaC  the  number 
of  members  was  about  300,  and  that  those 
who  had  not,  according  to  the  rules  of  the  so- 
daty,  grren  notice  of  their  intention  to  with- 
dnw  were  too  nnmerous  to  admit  of  their 
biing  made  parties,  and  that  they  were  suffice 
antfy  represented  by  the  defendants  or  the 
phdntiiis.  The  defendants  denrarred  for  want 
of  equity  and  far  want  of  parties. 

Smnuton  and  Bmwm,  in  support  of  the  de- 
nnirrer,  cited  Eichardeon  t.  Larpent,  2  Y.  & 
C,  C.  C,  507 :  Evans  v.  Stokes,  1  Keen,  24 ; 
CHn  T.  Btcaftary,  8  Bing.  394 ;  Rex  v.  Mil- 
denkaU  Saving^  Bank,  6  A.  &  E.  952 ;  Decks 
V.  Stanhope,  14  Sim.  57 ;  and  MozJey  ▼•  Alston, 
lPhilL790. 

Bacon  and  Southgate,  contril,  cited  Apperly 
r.  Page,  1  PhiH.  779 ;  Cooper  v.  Webb,  15  Shn. 
454;  33  L.  O.  376;  Cntbia  r.  Kingdom,  1 
Exch.  R.  494 ;  Wdnwor^  v.  Holt,  4  M.  & 
a  619. 

The  Vtce-ChmcdUrr  said,  that  without  de- 
ciding whether  the  bill  was  not  demurrable  for 
want  of  equity,  nor  whether,  as  it  was  so 
ficamed,  tcery  shareholder  was  not  a  neces* 
saiy  party,  still  the  biU  was  defective  for  want 
of  parties.  Neither  the  plaintiffs  nor  the  de- 
fendants, who  were  all  directors,  effectvally 
represented  the  shareholders  v>ho  had  not  given 
notice  of  retiring.  The  bill  did  not  either 
all^  that  the  names  of  these  shareholders 
wore  unknown  to  the  plaintiifs.  The  demurrer 
must,  therefore,  be  allowed,  with  leave  to 
amend,  and  costs  reserved. 

May  22. — Prince  Albert  v.  Strange,  Attorney ^ 
Otneral  y.  Strange — Cause  to  be  put  in  paper 
of  June  i. 

—  22. — Hamilton  v.  fianiba— Trial  of  action 
to  recover  amount  of  award  to  proceed — Exe- 
cution  to  be  stayed  for  10  days  aner  judgment. 

—  23.— Exparte  Sgkes,  w  re  Clarke— -Pe" 
tition  dismissed,  with  costs. 

—  23.  —  Exparte  Newton,  in  re  Newton, 
Moss,  respondent — Order  for  costs  by  consent 
— Fiat  to  oe  annuDed  and  estate  conveyed. 

—  24.— Bttdtf  y.  Speare-Siand  over. 

—  25.— J«  re  the  Vireet  London  and  Man- 
eheettr  Railway  Company,  exparte  Peacock— 
Stand  over,  the  directors  undertaking  to  pro- 
duce the  accounts* 

—  25.— 7»  re  the  Direct  London  and  Exeter 


Rmhoay  Con^^amy-^Oxda  for  sefiBrenca  to 
wind  up  company. 

—  25.— Is  re  the  JVMeach,  Peterhoroiudi, 
and  Midland  Union  RaUway  Company—The 
like. 

—  25. — In  re  the  Ipswich,  Norwich^  and 
Yarmouth  Railway  Company — ^The  like. 

—  26.— Ja  re  the  Eastern  Counties  Eatendon 
Railway  Company — The  like. 

—  25.— J»  re  the  Cambridge  and  Colchester 
RaUway  Company, — ^Thelike. 

—  25. — In  re  the  Northampton,  lAncok, 
and  Hull  Railway  Company — The  like. 

—  25,— 'In  re  the  JVateiford  and  Kilkemty 
RaUway  Conmang—The  like. 

—  26. — in  re  the  Rugby,  Warwick,  and 
Worcester  RaUway  Company— The  like* 

—  26.— Jfi  re  the  Warwick  and  Worcester 
RaUway  Company— The  like. 

—  26.— ^Ja  re  the  London  and  Birmingham 
Extension  RaUway  Company — ^The  like. 

—  26.  —  CooaSies  v.  JBrooikef — Order  for 
payment  of  money  ont  of  Court  to  petitioner 
on  undertaking  to  apply  it  in  the  trial  of  the 
issues,  and  to  abide  l>y  any  order  of  the  Court 
as  to  its  replacement. 

—  23,  26,  28.— iS^ar^e  Partridge,  in  re 
Cross,  Smith  and  another^  respondents — Stand 
over. 

—  28,  29.—Wr%gl^  v.  Swotnjoift— Petition 
dismissed  wiih  costs. 

—  29.— 'Stanley  v.  P/eww.— Order  for  writ 
of  ne  exeat  regno  iBsmiBsed  with  costs — Eefer* 
ence  to  the  Master  as  to  amount  of  damages 
sustained  by  the  issuing  thereof «  and  imprison- 
ment thereunder. 

—  29,—Naden  v.  London  and  North-western 
RaUway  CoimKmy— Stand  over. 

—  29. -^&  re  Bridgwater  and  Minehead 
Junction  RaUway  Company — Stand  over. 

IFitt'Clananor  8Bligrx«* 

Hutton  and  another  v.  London    and  Somth* 
westemRmlway Company,  April  18, 28,1849. 

RJIILWAT  CLAUSBS'  C0N8OLIDATION  ACT.— 
CONSTRUCTION. 

Where  a  raUway  had,  by  widening  a  bridge 
on  their  own  land,   n^uriously   effected 
property.  Held,  that  the  doctrine  inlaatia 
V,  Lobley,  7  A.  &  £.  124,  eq[)plied,  and  that 
compensation  need  not  be  made  b^oH  doing 
the  act  complained  of,asU  might  be  tmjMt- 
sible  to  ascertain  the  damage  eonse§fluntial 
on  the  same. 
Turn  phdntiila  wen  lessees  for  years,  and 
occupien   of  a  water  corn-mill,  worked   by 
a  stream  and  reservoir  maintsuied  by  the  tidu 
waten  of  the  Thamea,  near  Nine  Elms.    The 
defendants,  by  an  sgreemenl  beariitf  date  Au- 
gust, 1837i  purchued  ft  portion  of  the  land 
forming  the  reservoir,  and  the  right  of  erecting 
a  bridge  over  die  stream,  for  990f.    The  pnce 
included  tRe  lease  of  the  land  and  water,  and 
the  inereaaed  ejcpeBsaof  deaiiiv  peiiodtodly 
the  stream,  the  general  iiqury  by  severance, 
and  other  conaeqnantial  damage.    The  agree- 
maot  waa  eaniad  lalo  efleet,  a»d  the  rauway 
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bridjve  ovetad.  The  commnj  ol 
1847  a  farthnr  act,  to  eaabie  them  to 
certain  ptits  of  the  railway,  indnding  that  part 
at  wbieh  the  brid^  had  been  erected  over  the 
phiotiflB'  reeerroirB.  They  accordingly  com- 
zaenced  to  widen  the  bridge,  bnt  without  pre- 
▼ioatly  ttcertaining  the  amount  of  damage 
the  plaintiffa  might  sustain,  or  tendering  com- 
peosatioD  for  the  same.  Whereupon  the  plain- 
tiflv  iSled  this  bill  for  an  injunction  to  restrain 
any  proceedings  that  might  affect  the  stream 
nBtil  compensation  had  been  made.  The  de- 
fendants ^sked  time  to  meet  the  motion,  and 
then  before  it  came  on  for  hearing,  summoned 
a  joiy  to  assess  the  damages,  whkh  were  ac- 
cordingly estimated  at  200/.,  and  paid  by  the 
the  company  to  the  idamtifis.  Theanswerwas 
then  filed,  and  the  only  question  remaining 
was  as  to  costs. 

By  the  8  Vict.  c.  18,  (Vhe  Lands'  Caauses' 
Consolidation  Act,)  s.  84,  it  is  enacted  that  ''the 
promoters  of  the  undertaking  shall  not,  except 
by  consent  of  the  owners  ami  occapiers,  enter 
npon  any  lands  which  shall  be  required  to  be 
pmchaied  or  permanently  used  for  the  purposes, 
and  ander  the  powers  of  this  or  the  special  act, 
until  they  shall  either  have  paid  to  every  party 
haring  any  interest  in  such  lands,  or  deposited 
in  the  bank,  in  the  manner  herein  mentioned, 
the  pnrchase-monejT  or  compensation  agreed 
or  awarded  to  be  paid  to  sucn  parties  respec- 
tively for  their  respective  interests  therein.*' 
The  8  Vict.  c.  20,  s.  6,  (the  Railway  Qauses' 
Gonaolidation  Act,)  enacts,  that  "the  company 
•hall  make  to  the  owners  and  occupiers  of,  and 
all  other  parties  interested  in,  any  lands  taken  or 
wed  for  the  purporrs  of  the  railway,  or  injwru 
of^qfeeted  bv  the  conttruetion  Mereq^full 
conpensation  for  the  value  of  the  lands  so 
^wn  or  used,  and  for  all  damage  sustained 
by  sncb  owneta,"  lw.»  ^'the  amonnt  of  mch 
onpeMstion  shaU  be  ascertained  and  deter- 
miasd  in  the  manner  provided  by  the  said 
lands'  Gkuses'  Consolidation  Act,"  lee. 

The  SoUeitor^General  and  J.  H,  Ijow  for  the 
phmtiffs;  H^oocf  and  Ff^ibettsfor  the  defend- 
ants. 

The  Fiee-CAimee/for  ^Tid,  the  work  proposed 
tobedone  by  the  company  was  confined  to  the 
jwning  of  the  bridge,  and  everything  had 
wen  done  on  the  land  purchased  and  paid  fdr 
hy  the  company,  wider  the  agreement  of  1847. 
^«y  had  not  therefore  entered  upon  the  luid 
^  a  stranger,  and  taken  the  land  before  it  waa 
paid  for,  but  had  done  works  upon  lands  already 
pBtbased  and  paid  (or,  vriiicb  might  injnri- 
00%  aftet  the  mill  and  reservoir.  The  case 
<^  ntther  under  the  8  Vict.  c.  2<^  and  as 
uttt  act  did  not  specify  whether  the  prospective 
daaage  was  to  be  ascertained  before  the  eom- 
m^xment  of  the  works,  the  ease  of  hUter  v. 
Miiy,  7  A.  &  fi.  124,  was  an  anthority  In  that 
ciM  it  was  held  that  a  company  night  do  acts 
™«theiraet,thoughiBJarions  to  others,  before 
pwBg  compensation.  It  was  impvacticaMe 
^  mow  cases  to  know  whether  any  damage 
^Jjooid  be  sustained,  or  what  was  ita  extent.  I 
™aeli  dons  by  the  eonpany  at  the  filing  of| 


the  biH  wan  myt  in  themaelfna  ai^wfU»  and 
there  was  no  ground  for  the  notice  required  by 
the  act  of  parliament  Nor  was  the  case 
altered  by  the  proviso  in  the  agreement  of  1837» 
as  the  right  of  widening  the  bridge  was  ac- 
quired from  the  act  of  1847-  llie  plaiatiffs 
were  entitied  to  compensation  for  damages 
consequential  on  the  commencement  of  the 
works,  to  be  estimated  on  the  basis  that  the 
company  were  owners  in  possession  of  the  land 
purcnased  in  1837*  The  bill  must  therefore 
be  dismissed  with  costs,  the  order  to  be  drawn 
up  so  as  to  allow  the  parties  to  appeal. 

May22«  —  DougUu  v.  WiUes — Judgment 
upon  construction  of  settlement. 

—  22.— O'JSetl^  r.AUersfm—Cur.  ad,mik.1 

—  2X— JIf  Ca/moia  v.  AonAmi^-Stand  over, 
with  leave  to  file  supplemental  biU. 

—  25.— ^Eei%  V.  ul^ersoa— Stand  over/ 

—  22,  23,  24,  25,  26.— 22ey»e0  v.  Sprye, 
Sprye  v.  ReymU—Cur.  ad.  vuU. 

—  26.—' in  re  Cutler's  and  Bedmaynt^s  Cha- 
n'/iet— Order  to  enable  the  trustees  to  increase 
the  amount  of  apprentice-fees  from  5/.  to  not 
more  than  15/. 

—  26. — ^il/f omey- Genera/ V.  Cordya-— Order 
for  sale  of  stock  of  charity  to  nay  legacy  du- 
ties* costs  of  petition  and  transfer. 

-—  28, 29*^MarehaU  v.  Sladden--T9it  heard. 

Queen's  Venct. 

(Before  the  Four  Judges.) 

AOIerT.  PolrM.    April  18,  30, 1849. 

CONTBACT.— BUILDING  OV  HUSTINGS.— BB- 
TUBN  OP  TIMBKB. 

Tie  plaintiff  agreed  to  bmid  hustings  at  a 
esrtam  pries  **  taking  the  wood  back/*  bmt 
the  timber  was  carried  offbg  the  fishermen 
in  accordance  to  an  alleged  custom  .•  Held, 
in  an  action  to  recover  damages  for  the  non* 
return  of  timber,  that  the  plamtiffwas  en- 
titled  to  a  verdict. 

This  was  an  action  to  recover  damans 
against  the  Mayor  of  Harwich  for  neglectmg 
to  return  the  wood- work  of  the  hustings  at  the 
last  borough  election  within  a  reasonable  time. 
It  appeared  that  on  the  conclusion  of  the  elec- 
tion, the  fishermen  of  Harwich  seiaed  upon, 
and  carried  away,  the  timber,  according  to  a 
custom  which  is  said  to  have  prevailed  m  the 
borough.  An  agreement  was  put  in  evidence 
on  the  part  of  the  plaintiff,  by  which  he  agreed 
to  take  the  hustings  for  the  election  as  before, 
with  alterations,  at  igf.  lOs.,  by  taking  the  wood 
back.  Mr.  Justice  Wightman,  who  presided  at 
the  trial  at  the  last  Essex  Assizes,  held  that 
the  defendant  was  bound  to  return  the  wood« 
work,  which  had  not  been  done.  A  verdict 
was  therefore  found  for  the  plaintiff.  An  ap- 
plication was  made  to  set  asiae  the  verdict  and 
to  enter  a  nonsuit  and  for  a  new  trial,  on  the 
ground  of  the  improper  admiesionand  rejection 
of  evidence. 

Shee,  S.  L.,  and  Hawkins,  in  support  of  the 
motion. 
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The  Court  held,  that  the  defendant  ought  to 
have  prevented  the  fiehermen  from  canring 
awav  the  wood,  wherehy  the  plaintiff  had  been 
unable  to  have  the  timber.  The  verdict,  there- 
fore, was  rightly  given  for  the  plaintiff,  and 
the  rule  must  be  refused. 

May  22, — Cobhett  v.  Htu£«oii-- Prisoner  re- 
manded. 

—  22. — Ford  V.  Hudton — Motion  to  dis- 
charge prisoner  refused. 

—  22. — Day  v.  Pmqnerre — Cur.  ad.  tmlt. 

—  22. — F\reeman  v.  Rosher-^ udgmeni  for 
the  defendant. 

—  23. — Regitui  v.  Kendall  and  others— Rvle 
nisi  for  new  tnal. 

—  23. — Regina  v.  Burrough  and  others,  in 
re  the  Orton  Viearage — ^Rule  nisi  for  vumdamus 
to  present  to  a  vicarage. 

— 23. — Forth  V.  StmoMNi— Rule  absolute  to 
enter  verdict  for  defendant. 

—  24.— l{«^a  V.  Newton — Rule  nisi  for 
habeas  corpus  discharged. 

—  25.— Ba«m  v.  Ricketts  and  others— Cw. 
ad,  tmlt. 

—  26. — Rsoina  v.  Baptist  Missionary  So- 
ciety — Cur.  ad.  tmlt, 

—  28. — Regina  v.  Corporation  of  lAchJield, 
exparte  Strnpfon— Rule  nttt  for  mandamus  to 
the  mayor,  &c.,  to  execute  a  bond  to  secure 
payment  to  the  town  derk  of  compensation  for 
the  loss  of  office. 

—  28.— BatT^y  v.  Maeauley—Cur,  ad.  vult. 

—  29.— Bailey  v.  Haines— Cur,  ad.  vuU. 

—  29.— Bot^  V.  Bracebridge^Cur.  ad.  wUt. 


^vitm'i  Mm^  practice  Court. 

{Coram  Coleridge,  J.) 

jRe^wia  V.  Buek,  exparte  Chamly»  May  7>  1849. 

OFFICE    OF     HIGH     BAILIFF     OF    COUNTY 
COURT. — QUO   WARRANTO. 

Rule  nisi  for  quo  warranto  to  high  bailiff  of 
a  County  Court,  which  was  substituted  for 
one  held  under  the  4*5  Fict.  c.  67,  and 
was  mentioned  in  scheaule  B.  to  section  34 
of  the  County  Courts'  Act,  as  one  to  which 
the  former  baiUffwas  to  be  appointed. 
This  was  an  information  by  way  of  quo 
warranto  to  the  defendant,  who  was  nigh  bai- 
liff of  the  Blackburn  County  Court,  to  show 
cause  by  what  authority  he  exercised  that  office. 
The  Blackburn  County  Court  was  established 
under  the  4  &  5  Vict.  c.  67  in  1841^  and  the 
judge    appomted,    as    bailiff,    the   informant 
Cbamlv,  who  acted  from  that  year  up  to  1846, 
when  the  Court  held  under  the  9  &  10  Vict.  c. 
95,  was  constituted,  and  the  4  &  5  Vict.  c.  67 
was  repealed.    Bj  the  34th  section  of  the  9  & 
10  Vict.  c.  95,  it  18  enacted,  that  "clerks  and 
bailiffs  holding  office  in  anv  Court   holden 
under  any  act  cited  in  Schedule  (A.)  and  (B.), 
[in  which  the  Blackburn  County  Court  was 
specifiedj  on  the  Ut  June  in  this  year,  and 
continuing  to  hold  the  same,  at  the  time  when 
such  act  is  repealed,  whether  qualified  or  not 
as  hereinbefore  provided,  shall  be  entitled,  if 


not  disqualified  under  this  act,  to  be  the  fint 
clerks  and  high  bailiffs  of  the  same  Court,  when 
holden  as  a  County  Court  under  this  act,  and 
shall  continue  to  execute  their  several  offices, 
subject  to  the  power  of  removal  in  this  act," 
&c.  The  informant  accordingly  applied  to  be 
appointed,  but  was  refused  by  the  judge,  who 
appointed  the  defendant  to  the  same. 

Petersdorff,  in  support  of  the  apphcation, 
contended,  that  the  informant  was  entitled  to 
be  appointed. 

The  Court  granted  a  rule  nisi  for  the  p» 
warranto. 

May  26.— -Doe  dem.  Inman  v.  Roe  -Rale am 
for  judgment  against  the  casual  ejector. 

—  28. — Doe  dem. v.  Rue — Rule  for 

judgment  against  the  casual  ejector. 

—  29. — Exparte  Strand  Mutual  Assurance 
Com/»anv^Rule  nisi  on  attorney  to  register 
certain  deeds. 


Cffmmffti  9lenr. 

Richards  v.  London,  Brighton,  and  South  Coost 
Railway  Company,    May  5,  7»  1S49< 

RAILWAY  COMPANY. — LIABILITY  AS 
CARRIERS. 

Held,  that  a  railway  company  is  bound,  not 
only  to  convey  luggage  entrusted  to  their 
care  to  the  railway  station,  but  to  deliver 
the  same  at  the  usual  place  of  delivery-— tkt 
edge  of  the  platform  :  and  where  a  parcel 
was  not  so   delivered,  judgment  for  tfte 
plaintiff  was  maintained, 
Semble,  that  placing  a  parcel  opeuiy  in  a 
railway  carnage  with  a  passenger,  is  sv^ 
dent  to  render  the  ampany  liable  as  com- 
mon carriers,  % 
This  action  was  brought   to   recover  the 
value  of  a  dressing-case  containing  vrinaUe 
profierty,  which  had  been  placed  in  die  railway 
carriage   with  the  phuntiff's  wife,   and  lost. 
The  plaintiff's  wife,  on  the  10th  November,  1846, 
came  in  a  fly  from  Bognor,    Sussex,  to   the 
Woodgate  railway  station,  and  took  a  ticket 
for  London,  and  the  article  in  question  was 
placed  under  the  seat  of  the  carriage  in  which 
she  travelled,  by  the  fly*>man.    On  the  arrival 
at  London,  one  of  the  company's  servants  uo* 
dertook  to  see  about  the  luggage,  which  was, 
with  the  exception  of  the  dre8sing-cas|e,  plae^ 
in  a  cab  and  conveyed  to  the  plaintiff's  resi- 
deuce.      The   trial  took   place  at  Guildhall 
before  Denman,  L.  C.  J.,  and  a  verdict  for 
150i.  was  found  for  the  plaintiff,  leave  being 
reserved  to  move  to  enter  the  verdict  for  the 
defendants,  if  the  Court  were  of  opinion  that 
they  were  not  liable  under  the  drcnmstanrwi 
as  common  carriers. 

A  rule  nisi  having  been  accordingly  obtained, 
Bfles,  S.  L.,  and  BovHl  showed  cause  against 
the  rule,  and  cited  Robinson  v.  Dunmore,  2  B.  & 
P.  416 ;  and  Story  on  BaHments.  4th  ed.,  sec. 
538;  ra{^oiird,Q.S.,  and  BromweZ/ in  support 
of  the  rule. 
The  Court  hsld«  thai  as  the  duty  of  «  co«* 
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niim  carrier  vn»  nMy  and  seciirely  to  convey 
and  deliver  the  goods  taken  aa  such  carriers, 
it  was  immaterial  to  show  neglif^nce  ^en  the 
goods  had  not  been  so  delivered*  The  con* 
tract  was  not  only  of  conveying,  bnt  also  of 
delivering  according  to  the  nsnal  custom  of 
railways,  which  was,  on  the  other  side  of  the 
platform.  The  parcel  being  pat  openly  in  the 
carriage  was  a  suflBdent  ]^cing  the  same  in 
the  company's  custody,  and  as  therefore  they 
had  not  ddivered  it,  their  duty  as  common 
cairiers  had  not  been  carried  out,  the  verdict 
must  be  maintained  and  the  rule  discharged. 

May  23. — Lewis  v.  Campbell — Cur,  ad,  tult, 

—  23. — F^ankUn  v.  ili'Iieo(2— Damages  re- 
dODed  by  consent,  and  rule  for  new  trial  dis- 
charged. 

—  24. — KeighUy  v.  Gardiner  —  Rule  nisi 
for  reviewal  of  taxation  on  the  ground  of  disal- 
bwance  of  certain  costs  to  which  the  plaintiff 
was  entitled. 

—  24,  25,  26. — Walker  v.  GUes  and  another 
— CV.  ad.  tnUt. 

—  28. — Bayley  v.  WilHns — Rule  discharged 
for  nonsuit. 

>-  29. — SomerviUe  v.  Hawkins^^  Cur,  ad. 


Norris  v.  Teed.    May  2, 


1849. 


LUNATIC— RXCAPTURB. — PLEADING. 

Held,  tkat  a  plea  by  the  proprietor  qf  a 
hnatie  asylum  settmg  out  the  order  and 
medieai  certificates  and  recapture  withm 
14  days  after  the  escape  of  a  ImuUie,  was 
a  ssficiintjust^ieaiion  for  sitch  recapture 
and  detention 

This  was  an  acdon  of  trespass  against  the 
defendant,  who  waa  the  proprietor  of  a  lunatic 
asylum  at  Burgh  Hall,  Lancashire,  for  assault- 
ing and  falsely  imprisoning  the  plaintiff's  wife. 
It  appeared  that  Elizabeth  Drury,  a  lunatic, 
had  escaped  from  the  asylum,  and  that  the  de- 
bndant  retook  her  within  14  days.  The 
defendant  pleaded  not  guilty,  and  also  a  justifi- 
cation  under  the  8  &  9  Vict.  c.  100,  s.  87, 
which  enacts  that,  "  in  case  of  the  removal  of 
any  patient  or  his  escape,  and  recapture 
vithin  the  space  of  14  days,  the  original  order 
for  bis  reception  shall  remain  in  force."  To 
this  the  plaintiff  specially  demurred,  fiy 
section 99  of  the  act  it  is  provided,  that  ''in 
e?ery  indictment  or  other  proceedings  against 
SDy  proprietor  or  other  person  anihoriied  by 
this  or  ajiy  of  the  repealed  acts  to  take  charge 
of  any  lunatic,  the  party  complained  of  may 
plesd  the  order  and  certificates  m  his  defence, 
and  the  same  shall  be  a  bar  of  all  proceedings 
«gaiast8uchperaon.'' 

OofwUuf  in  support  of  the  demurrer ;  Waison 
aad  HeiJerson  contriu 

"Hie  Court  said,  the  act  waa  a  protection  to 
popridors  of  hmatic  aayloma  in  all  proceed- 
^  against  them  for  receiving  and  detaininff 
P>iM«ta.    llie  proper  remedy  of  the  huaband 


wai  by  habeas  corpus,  or  by  complaint  before 
the  Lunacy  Commissioners,  and  he  had  no 
right  to  retake  her  himself  after  her  escape. 
It  was  not  intended  that  keepers  of  asylums 
should  have  the  burthen  of  inquiring  whether 
patients  were  unsound  or  not,  and  all  that  was 
necessary  was  the  requisite  order  and  certi- 
ficates. The  plea  was  therefore  good,  and  the 
defendant  entitled  to  judgment. 

May  22. — Fowler  v.  Goldney  and  others — 
Rule  nisi  to  quash  certiorari  or  issue  writ  of 
procedendo, 

—  22.—Addington  and  others  v.  Coles,  clerk 
— Rule  to  draw  up  rule  pursuant  to  indorse- 
ments on  briefs,  refused  with  costa. 

—  22.— Hawkins  y»  Hartcoorf— Stand  over. 

—  22. — Brooke  v.  Bott— Stand  over. 

—  22,'-'Wareing  v.  Sellers — Application  to 
restore  case  to  demurrer  paper,  refused. 

_  23.— HoweW  V.  Merchant  Traders*  Ship 
Loan  Assodation—Cur,  ad,  vuit. 

—  23. --Partridge  v.  Gardner  and  others--^ 
Cur.  ad.  vult, 

—  24. — Cherry  v.  Heming  and  another^ 
Rule  nut  for  new  trial  on  the  ground  that  the 
verdict  was  against  evidence. 

_  24.—Whittaker  v.  Head— Rule  to  set 
aaide  verdict  and  for  new  trial,  refused. 

—  25.— Dacey  v.  BiirA'ii— Rule  refused  to 
enter  verdict  for  defendant,  or  to  arrest  judg- 
ment. 

^  26.— How  V.  Pffke— Hale  nisi  to  enter 
nonsuit  and  for  new  tnal. 

— .  26,^Aglionby  v.  WUUams  and  others^ 
Rule  absolute  for  new  trial  upon  payment  of 
costa,  the  verdict  being  against  evidence. 

—  26.— Homersham  v.  Wolverhampton  Wa- 
terworks Company— Bxlt  absolute  to  set  aside 
nonsuit  and  for  new  trial,  on  the  ground  of 
misdirection. 

—  26,  28, — BhU,  administrator,  v.  Rankin — 
Rule  absolute  for  new  trial  on  payment  of  costa. 

—  28. — Leeds  and  Thirsk  HaUway  Com^ 
pany  v.  Feamley^Judgment  for  plaintiffs  on 
demurrer  to  plea  of  infancy. 

—  28. — Spooner  v.  Payne  —  Judgment  on 
case  from  V.  C.  Knight  Bruce,  that  pension  to 
bankrupt  as  Country  Commissioner  of  Bank- 
rupta  passed  to  the  official  assignee,  and  did  not 
fall  within  the  1  &  2  Vict.  c.  110,  a.  56. 

—  29. — Bere  and  another  v.  Moore— Rule 
for  new  trial  refused. 

—  29. — Wheeler  r.  Stiies  and  another— Rule 
absolute  to  enter  verdict  for  the  plaintiff  for 
3/.  Zs. 

—  29,—Manninff  V.  Wilkin  —  Rule  nisi  to 
set  aside  verdict,  discharged. 

Cottrt  af  Cptfytqvitc  C^xnAtr. 
May  29. — Lorant  v.  Scflddtn^— Judgment  of 
the  Court  of  Queen's  Bench,  as  to  validity  of 
rate  reversed. 

—  29.— Homer  and  others  v.  Sfeefe— Judg- 
ment  of  the  Court  of  Exchequer  reversed. 

—  2g.—Moulton  and  wife  v.  Camroux  — 
Judgment  of  the  Court  of  Bxchequer,  that  the 
action  was  not  maintainable,  affirmed. 
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ACTION  OF  ACCOt7N1*. 

A.  being  the  clerk  and  manager  of  B.,  the 
Sheriff*  of  Montreal^  received  and  paid  in  that 
capacity  various  sums  of  money  on  B.'s  ac- 
count, in  the  course  of  the  business  of  the 
office.  B,  brought  an  action  against  the  re- 
presentatives of  il./for  an  account  of  the  re- 
ceipts, and  application  of  the  monies,  which 
passed  through  A.'b  hands,  while  in  JB/s office: 
Meld,  in  sucn  circumstances,  by  the  Judicial 
Committee,  reversing  the  judgment  of  the 
Court  of  Appeals  of  Lower  Canada,  that  such 
action  would  not  lie  against  il.'s  representatives. 
Ermatinaer  v.  Cfugy,  5  Moore,  1. 

See  Bqidtdbh  Assignment, 

AGREKMSNT  FOR   LBA8B. 

Specific  per/brnMnce.— ^Agreement  for  a  lease 
for  jfive  years,  from  the  1st  of  April,  1840,  the 
landlord  undertaking  to  erect,  by  that  time,  a 
new  warehouse,  on  part  of  the  ground  to  be 
dmnised,  and  to  pat  the  old  war&onse  in  re- 
pair, the  amount  of  rent  to  be  detennined  with 
rtference  to  the  amount  of  the  landlord's  ex- 
penditure OB  the  buildings.  The  new  building 
was  not  erected,  nor  tiie  old  warehouse  re- 
pored,  on  the  1st  of  April,  but  no  objection 
was  made  by  the  intended  lessees,  who  then 
oeeupied  part  of  the  premises  under  a  former 
agreement,  and  shortly  afterwards  the  whole 
iwemises  wen  destroyed  by  fire.  In  such  cir- 
conutances,  held^  tqion  a  bill  filed  by  the 
landlord,  for  specific  pedormanee  of  the  agree- 
ment, and  for  the  defendants,  to  rebuild  the 
pfmnes,  and  to  accept  the  lease;  that  it  was  a 
condition  precedent,  that  the  premises  should 
be  put  in  repair  beifore  the  lease  was  granted, 
and  that,  as  the  landlord  had  not  performed  his 
enguement  within  the  time  limited,  the  contract 
could  not  be  enforced  in  equity,  and  the  bill  dis- 
missed   Counter  v.  Macpkarson,  6  Moore,  83. 

ALIBH8. 

^  Powers  of  Oovemor  qf  Ouemsey — Deporta^ 
tion — Bailif  and  jurats. — Pardon  under  sign 
mofitia/.— The  advice  of  the  bailiff  and  jurats 
of  the  Royal  Court  in  the  island  of  Guernsey,  is 
not  necessary,  for  the  purpose  of  authorizing 
the  Governor,  or  Lieutenant-Governor,  to  exer- 
cise the  power  of  deportation  of  aliens  domi- 
ciled in  the  island. 

The  bailiff  and  jurats  are  individnally  en- 
titled to  take  part,  and  speak,  in  all  conferences 
with  the  Governor  or  Lieutenant-Governor  of 
the  IsUmd,  but  the  Governor,  or  Lieutenant- 
Governor,  has  the  sole  authority  to  appoint  the 
time  and  place  for  such  conference. 

A  writ  of  pardon,  under  her  Majesty's  sign 
manual,  addressed  to  the  I^entenant-Govemor 
and  the  keeper  of  the  gaol,  to  discharge  out 
of  custody  a  person  undergoing  imprisonment, 
does  not  require  to  be  verified  and  registered 
br  the  Royal  Court,  before  it  is  executed. 
llie  refusal  of  the  gaoler  to  discharge  a  pri- 
soner, on  the  production  of  a  writ  of  pardon 
under  the  "sign  manual,  will  not  warrant  the 


lieateanit^GovttBor  in  enforcing  obedience  to 
the  writ,  by  the  threat  of  military  or  other 
force.  In  re  ike  baUif  and  jurats  qf  the  Bojfd 
Court  of  OiieniMy,  5  Aloore,  49. 

ASBIGNMSNT  OF  JVDOBS'   B1COLUMBVT9. 

Puisne  judge  at  Madrm.-^PiMe  pokejf.^ 
An  assignment,  by  a  Pniane  Judge  <k  the  8a- 
preme  Court  at  Madras,  of  the  snm  **  equal  to 
the  amount  of  six  months'  salary,"  directed  by 
the  6  Geo.  4,  c.  85,  to  be  pa^  to  the  "le^ 
personal  representatives^  of  such  judge,  m 
case  he  shall  die,  in  and  after  six  months'  pn- 
sessiott  of  office,  ie  a  valid  aasignnieat,  being 
a  vested  contingent  intereat  in  ewh  judge :  aad 
not  being  payable  during  the  lifetime  of  the 
judge,  ie  not  an  aseignuent  of  salary,  within 
the  5  &  6  Edw.  6,  c  16,  and  49  Geo.  3,  e.  125, 
and,  therefore,  contrary  to  public  policy.  Af' 
but  knot  V.  Norton,  5  Moore,  219- 

ATTOBNBY. 

Professional  con^denoe^ — An  attorney,  who 
prepared  a  testamentary  paper  at  the  instance 
of  the  party  benefited  by  it,  is  not  privileged, 
on  the  ground  of  professional  confidence,  to 
withhold  from  the  Court  facts  relating  to  co- 
temporaneous  facts,  upon  which  he  founded 
his  opinion  of  the  teetHmeataiy  capacity  of  the 
party  making  the  will.  Jones  v.  Oooricft,  5 
Moore,  17. 

BAILKB. 

See  NegUgence  of  Bailee. 

BOMBAY  CHABTBB. 

I.  Appeal  M  criminal  oases* ^^Prerogative 
of  the  Grown^— The  Bombay  Charter  of  the 
8th  December,  1823,  (granted  in  pursaance 
of  thp  powers  conferred  to  the  Crown,  by 
4  Geo.  4,  c.  71»)  after  providing  "That  in 
all  indictments,  informations,  and  criminal  suits 
and  causes  whatsoever,  the  said  Supreme 
Court  of  Judicature  at  Bombay  shall  have 
the  full  and  absolute  power  and  authority  to 
allow  or  deny  the  app^  of  the  party  pretend- 
ing to  be  aggrieved,"  proceeds  thus — ^"And 
we  do  hereby  also  reserve  to  ourself,  our  hdrs, 
and  successors,  in  our  or  their  Privy  Council, 
fun  power  and  authority,  upon  the  humble 
petition  of  any  penon  or  persons  aggrieved  by 
a  judgment  or  determination  of  the  Supreme 
Court  of  Judicature  at  Bombav,  to  refuse  or 
admit  his,  her,  or  their  appeal  tnereupon,  upon 
such  terms  and  under  such  linutations,  restric- 
tions, and  regulations,  as  we  or  they  shall  think 
fit,  and  to  reform,  correct  or  vary,  such  judg- 
ment or  determination  as  to  us  or  them  sbiul 
seem  meet." 

Upon  a  petition,  praying  for  leave  to  appeal 
from  a  conviction  for  felony ;  held  by  the  Ju* 
didal  Committee  of  the  Privy  Council,  that 
there  was  no  power  reserved  to  the  Crown  by 
the  charter,  to  allow  appeals  in  criminal  cases, 
such  appeals  being  connned  to  civfl  cases  only. 

Held  also,  that  the  charter  having  be^ 
granted  by  the  Crown  by  force  of  an  ad « 
parliament,  must  be  construed  with  refeience 
to  the  powers  conferred  by  the  act,  even  tkough 
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tbe  prarogaiiftt  of  tW  Qmtmk  wm  lin&ted  b^ 
wch  constroction ;  and  that  tli9  Supraae 
a>urt  alone  has  foU  and  absohite^  ywat  to 
allov  or  denj  peRobsiOB  to  appeal  is  crkainal 
caws.    JRe^MHi  ▼.  BdaOin  B^WK^tty  6  Moore, 

Ca«  cited  in  tbejiklgflifliit:  Coyilfier  v.  Ayl- 
*nD,tKnapp,p.C.7«. 

_2.><RP|m'  **  cfwwiwii  OMey.^ Under  the 
i><w>ay  Charter  of  Justice,  the  Sopreaie  Court 
at  Bombay  is  invested  with  foil  aod  abaolate 
power  to  allov  or  deny  an  appeal  in  criminal 
oaes,  and  no  power  is  reserved  to  the  Crown, 
by  such  charter,  to  grant  leave  to  appeal  m 
such  cases. 

The  case  of  CMs^mdi  v.  Qwrrm,  1  P.  Wma. 
329,observ«diipoa.  Begwa^.AXhoFmo,h 
Moofc296- 

Cije  eited  ia  the  jadgment:  Ash  ▼.  Rogle,  J 

CLBRGY. 

fwm  tf  suit  for  penalties  for  non-residence. 
— TTie  proceed&ig  tinder  the  stat.  1  8c  2  Vict  c. 
106,  t.  32,  against  a  beneficed  clergyman  for 
penalties,  for  non-residence  on  his  residence, 
wthont  licence  or  exemption,  is  in  the  nature 
of  a  civil,  and  not  a  criminal,  proceeding. 

In  condemning  the  defendant  for  non-resi- 
onict,  in  the  penalty  of  one-third  of  the  annual 
^ne  of  his  benefice,  the  Court  below  did  not 
decree  a  specific  sum,  but  referred  the  matter 
to  the  Registrar  of  the  Court  to  ascertain  the 
same:  Held,  on  appeal,  that  such  course  was 
regular. 

It  is  not  necessary  for  the  promoter  of  such 
a  wit,  to  allege  or  prove  that  the  defendant 
Md  not«  Ucance,  or  was  not  resident  on  an- 
oto  benefice :  those  facts,  being  within  the 
^BodsDf s  own  knoidedffe,  are  capable  of 
bwif  allied  and  proved  by  Wm  m  defence. 
okek  V.  BMckkam,  5  Moore,  306. 

COLONIAL  JUD0MBKT8. 

See  Mortgage, 

COKTBACT* 

Bught  amd  sold  nates, — C.  and  Co.  and 
^- »d  Co.  were  mercfaanta  at  Cidcutta.  H. 
and  Co.  sold  to  C.  and  Co.  a  large  quantity 
of  mdigo,  tlnongb  the  medium  of  a  brdter. 
TO  drew  m  a  sold  note  addressed  to  H. 
tna  Co.,  and  submitted  it  to  H.  for  his  ap. 
I»wrf,  when  H.  having  objected  to  a  particu- 
toword  remaining,  the  broker  took  the  sold 
note  to  C,  and  informed  hmi  of  H.'s  objection, 
usfrnck  his  pen  through  the  word  objected 
^ py  ?'  placing  hie  initials  over  that  erasure, 
and  returned  it  to  the  broker,  ir%o  thereupon 
jwwwd  it,  BO  altered,  to  H.  and  €o.  The 
woto  delivered  to  C.  and  Co.,  on  the  follow- 
Off  day,  a  bought  note,  which  Offered  in  cer- 
to  material  terms  from  the  sold  note.  In  an 
Jftiott  brought  by  H.  and  Co.  against  C.  and 
U*  for  non-performance  of  the  contract  con- 
^wed  in  the  sold  note,  the  Supreme  Court  at 
^Jtoitta  wae  of  opmion,  that  the  sold  note 
w>pe  formed  the  contract,  and  found  for  tbe 
Pawjfi.    Upon  apped,  heU,  by  the  Judicial 
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ich  finding,  ihat  the 
one  of  bought  and  sold  notes, 
and  that  the  eiremnstancea  attending  C.'s  altera- 
tion of  the  sold  note  and  affixing  his  initials, 
were  not  sufficient  to  make  that  note,  alone,  a 
binding  contract;  and  that  there  being  a  ma« 
terial  variation  in  the  terms  of  the  bought  note 
with  the  sold  note,  they  together  did  not  con- 
stitute a  binding  contract.    Cowie  v.  Ren^ry,  5 
Moore,  232. 
Cases  cited  in  the  judgment :  Rowe  r.  Otbome, 
1  Stark.,  N.  P.  140 i  Thornton  v.  Kempster,  5 
Taunt.  786. 

CRIMINAL  LAW. 

Appeal  from  colonies,  —  Semble,  no  appeal 
lies,  in  cases  of  felony,  to  the  Queen  m  Council, 
from  an^  of  the  dominions  of  the  Crown  of 
Great  Britain,  which  are  governed  by  the  law 
of  England.  RegiM  v.  Bduljee  Byran^ee,  5 
Moore,  277* 

And  see  Bombay  Charter, 

DIVORCE. 

Adultery,  single  witness,  with  corroborative 
circumstances. — In  a  suit  for  a  divorce,  a  mensd 
et  thoro,  a  decree  of  confrontation  was  issued,  for 
the  wife,  who  had  eloped  to  America,  to  ap- 
pear to  be  identified,  when  her  proctor  ten- 
dered a  defensive  allegation.  The  Arches  Court 
of  Canterbury  rejected  the  allegation,  as  she 
was  in  contempt,  by  reason  of  her  non-appear- 
ance to  the  decree  of  confrontation.  Sucn  re- 
jection affirmed,  on  a^meal,  by  the  Judicial 
Committee  of  the  Privy  Qouncil. 

A  divorce  a  mensd  et  thoro,  on  the  ground 
of  adultery,  pronounced  for,  upon  the  evidence 
of  a  single  witness,  as  to  the  cohabitation  of  the 
wife,  after  her  elopement,  there  being  corrobora- 
tive circumstances.  Cur^tf  v.  Curtis,  d  Moois^ 
252. 

DOMICILE. 

Prescription^St,  Lacui— Domicile  must  be 
de  facto,  not  de  jure.  Therefore  the  fact  of  a 
party  resident  in  France,  but  represented  by 
an  attorney  in  the  Island  of  St.  Lucia,  wiU  not 
create  a  constructive  domicile,  so  as  to  entitle  a 
party  to  set  up  as  a  discharge  to  a  mortgage,  a 
^ea  of  prescription  of  10  yeara  entre  prAens. 
Beaauiyf.  Muter,  6  Moore,  69. 

BariTABLS  ASSIGNMENT. 

Account. —F.,  and  three  othere,  W.  D.,  F.  D., 
and  /.  D.,  purchased  from  /.  a  herd  of  cattle, 
in  the  foHowing  shares :  F.  one-third,  W,  D., 
F.  D.,  and  J.  D.,  two-thirds  between  them« 
At  the  time  of  the  purchase,  F.  and  W.  D. 
wrote  a  letter  to  W.  8e  Co.,  which,  after  stating 
the  purchase,  and  that  they  had  given  their 
promissory  notes  for  the  purchase  money,  at 
one  and  two  years'  date,  proceeded  thus : — 
"  We  re()uest  vott  to  endone  these  bills  for  the 
satisfaction  of  Mr.  /.,  for  which  endorsement 
we  wiU  allow  you  the  usual  commission  of 
21.  10s.  percent.;  and  will,  for  vour  security, 
place  at  ]rour  unreserved  disposal,  the  whole  of 
the  herd  in  question,  and  its  mcrease ;  trusting, 
however,  that  our  recommendation  of  allowing 
such  part  of  it  to  be  disposed  of,  aa  wiU  cover 
the  amount  of  your  endorsements,  and  confid-^ 
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ing  to  /•  D.,  Mtmg  under  your  iattrtlctions 
from  us,  to  remit  yon  all  the  prooeede  m  they 
arise,  will  meet  with  your  satis&ctioii/' 

W.  and  Co.  assented  to  this  arrangement^ 
endorsed  the  notes,  and  handed  them  oyer  to 
/.  At  the  same  time  F.  and  fV.  D.  wrote  a 
further  letter  to  W.  and  Co.,  as  follows  :  —"  In 
consequence  of  your  complying  with  our  re- 

3 nest,  to  endorse  our  bills  for  the  purchase  of 
?8  herd,  we  hereby  make  over  the  said  herd 
to  you,  requesting  you  to  give  J.  D.  instruc- 
tions bow  to  dispose  of  the  herd,  and  remit 
'  you  the  proceeds,  until  by  such  remittances 
your  endorsement  is  covered." 

W,  and  Co.  in  no  way  interfered  with  the 
sale  of  the  cattle,  nor  was  any  part  of  the  pro- 
ceeds of  the  sale  ever  handed  to  them,  and  the 
herd  was  lost.  Upon  a  bill  filed  by  F.  against 
W.  and  Co.,  seeking  to  make  them  liable,  as 
trustees,  for  the  loss :  Held,  by  the  Judicial 
Committee,  affirming  the  decree  of  the  Su- 
preme Court  of  New  South  Wales,  that,  under 
the  above  agreement,  W.  and  Co.  could  not  be 
considered  as  having  been  in  possession  of  the 
cattle,  as  mortgagees,  or  as  equitable  assignees, 
and  that  the  letter  operated  only  as  a  colkiteral 
security,  and  that  they  were  not  liable  in  equity 
to  account  for  the  loss. 

The  bill,  besides  seeking  to  make  the  defen- 
dants liable  to  account  for  a  particular  transac- 
tion, prayed  for  a  general  account.  No  ac- 
count, however,  was  asked  for  in  the  Court 
below.  Upon  the  Judicial  Committee  affirm, 
ing  the  decree  of  the  Court  below,  deciding 
against  the  liabilit;^  of  the  defendants  as  to  the 
particular  transaction,  they  refused  to  decree  a 
general  account,  as  it  haa  not  been  asked  for 
at  the  hearing  in  the  Courts  below.  Flint  v. 
Walker,  5  Moore,  179. 


GUERNSEY. 

See  AUen$. 

GUIANA. 

See  Les  Anagtasiana. 

HIGHWAY  RATE. 


a  yearlT  lenant.     FmioceU  v.  Ju$Hce9  of  Bom- 
hof^  6  Moore,  143. 

Case  oited'in  the  judgment:  Reg.   v.  Grand 
Jonetioo  Railwny,  4  Q.  a  18. 

IWDIAN  WILL  ACT. 

Ej*eetifto».— The  seventh  section  of  the  Indian 
Will  Act,  No.  25,  of  1838,  enacts,  "that  no 
will  shall  be  valid  unless  it  shall  be  in  writing, 
and  enacted  in  manner  hereinafter  mentiondl, 
(that  is  to  say,)  it  shall  be  signed  at  the  foot  or 
end  thereof  by  the  testator,  or  bv  some  other 
person  in  his  presence,  and  by  nis  direction, 
and  such  signature  shall  be  made  or  acknow- 
ledged by  the  testator,  in  the  presence  of  two  or 
more  witnesses,  present  at  the  same  time ;  and 
such  witnesses  shall  subscribe  the  will  in  the 
presence  of  the  testator,  but  no  form  of  attes- 
tation shall  be  necessary." 

A  testator  signed  his  will,  in  the  presence  of 
a  witness,  who  subscribed  it  in  his  presence ; 
and  some  time  afterwards,  upon  the  arrival  of 
another  witness,  the  testator,  in  the  joint  pre^ 
sence  of  the  former  witness,  and  the  other  sub- 
scribing witness,  acknowledged  his  subscrip- 
tion, but  did  not  re-subscribe. 

Held,  by  the  Judicial  Committee  (affirming 
the  sentence  of  the  Supreme  Court  at  Calcut- 
ta),  that  the  requirements  of  the  act  had  not 
been  sufficiently  complied  with ;  it  being  ne- 
cessary that  both  witnesses  should  be  jointly 
present  at  the  same  act  of  the  testator,  and 
jointly  subscribe  it  in  lus  presence.  Casement 
V.  Fulton,  5  Moore,  130. 

Cases  cited  in  the  judgment:  GrRyson.v.  At- 
kinsod,  t  Ves.  sen.  454 ;  Ellis  ▼.  Smith,  1  Veg. 
JUD.  11. 

JERSEY   PETITION  OV  APPEAL. 

Par/ies.— The  Royal  Court  of  Jersey  having, 
on  the  remission  of  a  doUance  and  petition,  pro- 
nounced certain  arreste  and  seizures  made  by 
the  Attorney-General  of  the  island,  for  alleged 
frauds  against  the  Revenue  Laws  of  the  island, 
to  have  been  illegal ;  the  original  petitioner 
broughtapetition^nd  remonstrance  in  the  Royal 
Court  of  Jersey,  against  the  Attomey-Gcocral, 
for  damages  thereby  occasioned.  The  Attor- 
ney-General, upon  being  called  upon  to  answer 
this  remonstrance,  eummoned  the  Lieutenant- 
Governor,  the  BaUiff  and  jurate,  (who  were 
the  Commissioners  of  the  Imp6t  Duties,)  alleg- 
ing that,  as  he  had  acted  under  their  adrice, 
they  were  proper  parties  to  the  suit,  and  they 
were  joinea  with  him  as  parties  to  the  suit.  The 
bailiff  and  jurats  constituted  the  Royal  Court. 
The  Attorney-General  then  put  in  a  plea,  that 
the  Court,  thus  constituted,  was  incompetent, 
as  being  interested  in,  and  parties  to,  the  suit* 
whereupon  the  Court  declared  itself  incompe- 
tent to  adjudicate  in  the  cause.  The  petitioner 
took  no  further  steps  for  two  years,  when  nc 
presented  a  doleance  and  petition  to  the  Queen 
m  Council,  and  obtained  a  summons  for  the 
Attorney-General  to  appear.  The  Attorney- 
General  petitioned  to  dismiss  such  summoni, 
— 1st,  because  no  leave  to  appeal  had  been 
granted  by  the  Court  below ;  2ndly,  because  tbe 
other  parties  to  the  suit  ought  to  have  been 


Measure  of  rateable  value  of  premises, — By 
statute  33  Geo.  3,  c.  52,  s.  158,  (for,  among 
other  things,  making  better  provisions  for  the 
good  order  and  government  of  the  towns  of 
Calcutta,  Madras,  and  Bombay,)  assessments 
are  directed  to  be  made  on  the  owners  or  oceu- 
piers  of  houses,  buildings  and  grounds,  "  ac- 
cording to  the  true  and  real  annual  values 
thereof." 

Upon  a  rate  made  in  pursuance  of  this 
statute,  the  Quarter  Sessions  at  Bombay 
assessed  the  annual  value  oi  a  cotton  press- 
ing factory,  having  fixed  machinery,  upon  the 
gross  receipts,  after  making  an  allowance  of  10 
per  cent,  for  tenants'  profits :  Held,  by  the  Ju- 
dicial Committee,  reversing  the  order  of  con- 
firmation of  sessions  bv  &e  Supreme  Court, 
and  quashing  the  rate,  tnat  the  principle  of  the 
assessment  was  erroneous,  the  proper  measure 
of  rateable  value  of  the  building  being  the  rent 
(subject  to  the  deductions  required  by  the  sta- 
tute «&7Wm.  4,    c.  96,)  that  the  building . w,**^*  |,««^o  ^  .««  «,«.•  ^-e—  ^  

miglit  reasonably  be  expected  lo  be  let  for,  to  I  summoned ;  and  3rdly,  because  if  it  was  so 


jbu^fHemlDigmiqfCttKit  BrwjfOotmeaAppmk. 


91 


appeal,  it  had  not  been  duly  proaeeated  within 
taree  months  from  the  date  of  the  act  of  the 
Court :  Held^  by  the  Judicial  Commitlee,  that 
such  objections  were  fatal,  and  the  suminona 
disdaiged.  In  re  WMtfUid,  5  Moore,  157. 
C«e  cited  in  the- jadgment :  In  re  the  Aieig- 
Dcat  of  Mtaniag,  3  Moore,  P.  C.  154. 

LBA8S. 

See  Ayrtesuntfof  Lease, 

LBX  ANA8TABIANA. 

Wkether  in  force  in  British  Gtttofui  ^ — Jus 
rHractus — Holland  currency — Interest — A.,  re- 
sident in  Amsterdam,  being  the  owner  in  pos- 
session  of  a  plantation  in  British  Guiana,  by 
an  instrument  executed  on  her  behalf,  bv  her 
attorney  in  London,  in  the  year  1817,  sold  the 
plantation,  cum  annexis,  to  B.,  for  100,000  guild- 
en,  "  Holland  currency,"  and  30,000/.  sterling, 
talong  as  part  of  the  consideradon  money,  a  first 
mortgage  on  the  plantation  for  the  100,000  guild- 
ers. By  the  terms  of  this  mortgage,  it  was 
stiDnlated  that  the  100,000  guilders  were  not 
to  De  paid  during  the  lifetime  of  A. :  but  upon 
faerdeith,  to  her  lawful  descendants,  (if  she 
bad  anr,)  and  if  not,  to  the  nephews  and  nieces 
of/.  6,;  and  it  was  specially  provided,  that  if 
at  any  time  the  interest,  at  the  rate  of  5  per 
cent,  should  not  be  punctually  paid  every  year 
at  Amsterdam,  and  that  if,  by  such  default.  A, 
should  be  obliged  to  appoint  an  attorney  to 
demand  the  sanae  in  the  colony,  the  interest  in 
that  case  should  be  at  the  rate  of  6  per  cent., 
and  a  farther  charge  of  10  per  cent,  for  com- 
nusw>n.  J.  intermarried  with  B,^  and  the  in* 
terest  on  the  mortgage  not  having  been  raid  as 
stipulated,  an  attomev  waa  appointed  at  British 
Guiana,  to  recover  the  arrears.  In  1828,  A. 
died  without  Issue  or  kwfnl  descendants,  leav- 
ing £.,  her  husband,  surviving,  at  wiiich  time 
the  interest  on  the  mortgage  was  still  in  arrear. 
In  the  year  1836,  C.  and  Co.,  purchased  the  first 
moitgage,  and  all  the  interest  therein,  which 
the  parties  claiming  title  under  the  limitation 
in  Uie  mortgage  deed  to  the  nephews  and 
oieces  of  J.  B.  had.  The  consideration  money 
paid  by  C.  and  Co.,  was  considerably  less  than 
the  amount  of  the  first  mortgage  and  interest 
thereon.  Upon  the  passiuff  of  the  act  for  the 
Abolition  of  Slavery,  C.  and  Co.  received  from 
theCk>mpen8ation  Commissionen,  in  respect  of 


payment,  and  that  the  sum  reoetved  hj  C.  and 
Co.,  from  the  Compensation  CommusionerB, 
was  more  tiian  sufficient  to  pay  off,  and  most 
be  held  to  extinguish  the  whole  debt  upon  the 
fint  mortgage.  Upon  appeal,  hM,  bj  the 
Judicial  Committee  of  the  Privy  Council,  re- 
volving the  decree — 

1.  That  in  the  absence  of  any  fraud  by  C. 
and  Co.,  in  the  purchase  of  the  first  mortgage, 
and  of  any  authoritv  to  show  that  the  Ux 
anostasiana  nrevidled  in  British  Guiana,  or 
could  be  apphed  to  a  caae  so  drcumstanoed, 
the  amount  of  consideration  money  given  by 
C.  and  Co,,  was  not  to  enter  into  question  be- 
tween them  and  the  second  morgagee. 

2.  That  the  term  in  the  mortgage  deed, 
"Holland  currency,"  coupled  with  the  fiict 
of  Amsterdam  being  the  .place  mentioned  for 
payment,  meant  Dutch  currency,  and  not  colo- 
nial currency. 

3.  That  the  clause  varying  the  interest  from 
51.  to  6/.,  was  not  confined  in  its  operation  to 
the  lifetime  of  A.;  but  that  circumstances 
might  have  rendered  it  equitable  to  increase 
the  rate  of  interest  after  AJb  death,  or  during 
some  portion  of  the  time,  after  that  event. 
Macrae  v,  GoodlsMm,  6  Moore,  315. 

MADRAS. 

See  Assignmeni  ofJudgt^s  Emokanenis. 

MALTA   APPBAL8. 

Order  in  Councilregulatinji  appeals — Appeal^ 
able  value.— By  the  order  in  Council,  of  the 
18th  of  Dec.  1834,  for  regulating  appeals  from 
the  Island  of  Malta,  to  the  King  in  Council,  an 
appeal  is  allowed  only  where  the  sum,  or  matter 
at  issue,  involves  directly  or  indirectly  any  dvil 
rights,  amounting  to  or  of  the  value  of  1000/. 
But  leave  to  ap^al  was  granted  by  the  Judi- 
cial Committee,  from  the  decrees  of  the  Courts 
of  the  fint  and  second  instance  of  the  island^ 
which  directed  the  children  to  be  removed 
from  the  guardianship  of  their  mother.  Ca* 
mUleri  v.  Fieri,  5  Moore,  161. 

MATRIMONIAL  SUITS. 

See  Mauritius, 


this  mortgage,  a  sum  more  than  sufficient  to 
f^y  them  what  they  had  paid  for  the  mort- 
gage, but  much  less  than  was  due  upon  Uie 
moi^^e  for  principal  and  interest.  The  plan- 
tation was  sold  in  1838,  at  the  suit  of  B.,  and 
all  crediton  having  claims  were  summoned  to 
reader  their  claims,  and  upon  C.  and  Co. 
claiming  priority  under  the  fint  mortgage,  the 
Supreme  Court  of  Demerara  and  l&sequibo 
^,  that  the  second  mortgagee  was  preferent 
over  the  first,  as  under  the  Anastasian  law, 
^ch  they  declared  prevailed  in  British  Guia- 
na an  assignee  for  a  valuable  consideratbn  of 
>  debt  or  chose  in  action,  secured  by  debt, 
could  not  recover  more  than  the  amount  of  the 
consideration  money  actually  paid  to  the  as- 
■VKnr,  with  legal  interest  from  the  tune  of 


MAURITIUS,  CHARTBR  OF  JU8TICR. 

Appeal  to  Queen  w  Couneil  tn  mairimomal 
mte.— The  Charter  of  Justice  of  the  island  of 
the  Mauritius  does  not  provide  for  appeals  in 
matrimonial  suits,  vet  upon  petition  for  that 
purpose,  the  judioal  comniittee  recommended 
the  allowance  of  an  appeal  against  a  decree  for 
the  restitution  of  conju|^  rights- 

Semble,  if  an  appeal  is  incompetent,  the  re- 
spondent should  move  on  petition  to  dismiss 
the  same  on  such  ground,  and  not  wait  till  the 
hearing,  to  object  to  its  competency.  Skire  v. 
Skire,  5  Moore,  81. 

Casedted  in  tbe  judgmeot:  D'Orlise  v.  D'Oriiao, 
4Moore,  P.  a874. 

MORTGAOR. 

Registration  of  Colonial  Judgment  aaainst 
the  succession  qf  debtor,^  Oenerai  Uwothee.^" 
Order  in  Council. — A.  obtained  a  judgment  in 
the  Court  of  the  Seneschal,  in  the  Island  of  St. 
Lucia,  in  IB27,  on  a  mortgage  daim  against 
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the  estate  of  B.  After  J2.'«  deetb,  his  bein 
sold  tXie  eatate  to  C  In  1830,  the  judgment 
afainet  the  estate  was  z^gpslered  against  BL^ 
and  his  soceesson,  but  not  against  C,  who 
ms  then  the  owner  of  the  estate.  A»  after- 
wandsylur an  act  of  sesnon,  transfenred  to  jD. 
a  jMurt  of  the  mortgage  claim.  In  an  action 
''Declaration  d'Hniothdque/'  brought  hy  D., 
as  the  tcans£Brae  of  part  of  ^  mortgage  daim 
against  B.,  then  in  possession,  it  was  held  bv 
iSo  Judicial  Committee  of  tlie  Privy  Council, 
afizming  the  judgment  of  the  Court  below : 

1st,  Ihat  the  mortgage  daim  constituted, 
by  the  law  of  the  island,  a  general  hypothec, 
and  created  a  real  right  ujppn  the  estate,  and 
those  who  derived  their  title  from  £.'s  heirs 
were  subject  to  such  hypothec. 

2nd,  Inat  in  such  circumstances,  the  regis- 
tration of  the  judgment  of  1827^  against  B. 
and  his  successors,  was  a  sufficient  compliance 
with  the  Order  in  Council  of  1829*  Beamed  v. 
MKter,  5  Moore,  69. 

MBOUIQBNCB  OF   BAILBE. 

Speeial  verdict  of  jury  letarimg  facts  t9  ke 
infmrtd  by  the  Ctmrf.— -Though  dlowanoe  is 
to  be  made  for  the  technical  djffensnoe  of  the 
proceedings  in  the  Courts  of  Canada  and  those 

of  England,  yet  where  trial  by  jury  prevails,  a 
special  yecdict  ought  to  be  ths  finding  of  fads 
by  the  jury,  from  which  the  Court  is  to  pro- 
nounce its  judgment  on  the  law,  and  the 
verdict  ought  not  to  leave  facts  to  the  Court 
to  draw  an  inference ;  such  as,  whether  negli- 
gence has  or  has  not  been  established ;  negli- 
gence being  a  question  of  fact  and  not  of  law. 

The  negligence  of  a  bailee  in  disobeying  the 
instruction  m  a  bailor,  ^ven  more  than  a  year 
piior  to  the  cause  of  action,  and  not  spedficallv 
declared  uoon :  HeU  not  sufficient,  though 
proved  in  uie  cause,  to  entitle  the  plaintiff  to 
recover  damages  thereon.  A  venire  de  novo 
awarded,  with  liberty  to  amend  the  pleadings. 
Thbin  v.  Murison,  5  Moore,  110« 

NSW  SOUTH  WALKS. 

Charter  of  justice — The  charter  of  Justice  of 
New  South  Wales,  of  the  13th  of  Oct.  1823, 
(made  in  pursuance  of  the  powers  conferred 
by  the  4  Geo.  4,  c.  96*)  gave  a  right  of  appeal, 
mm  the  Court  of  Appeids  in  Ae  colony,  to 
the  King  in  Connctl,  where  the  subject  at  issue 
involved  tbe  e«n  of  2/XXW.  sterlmg.  The  4 
Geo.  4,  c.  96,  being  aboot  to  ezpirw,  nie  9  Geo. 
4,  c.  83,  was  pasMd,  in  which  no  provision 
was  made  for  the  coDtinuanoe  of  the  Court  of 
Appeals ;  but  power  was  given  to  his  Mijesty, 
by  Charter,  Orders  in  ConocH,  or  Letters  Pa- 
tent, to  make  rales  for  allowing  appeals  firom 
the  SM^ireme  Court  of  the  Colony.  No  new 
Charter,  Order  in  Council,  or  Letters  Plitont, 
issued  under  this  act.  Ia  each  eieonmetaneee, 
the  Judffes  in  New  South  Wales  held  that 
thev  had  no  jurisdktioB  to  allow  an  ap- 
peal from  the  Sooreme  Court  to  her  Majesty  in 
Conncdlt  the  Juoicial  Committee,  upon  spMial 

ittdaaiction,  ad< 


PATXNT. 

Prior  nssr  of  Seotok  pataU  in  Bn^lmd,-^ 
Coi^rmatmm  wUer  5  4*  6  IT.  4,  c.  83.— Hie 
user  of  an  invention  in  England,  prior  to  the 
date  of  letters  patent  geantsd  Car  Scotbod,  will 
invalidate  the  Scotch  patent. 

The  Judicial  Committee  of  the  Privy  Council, 
under  the  5  &  6  W.  4,  c.  83,  s.  2,  refused  to 
confirm  a  Scotch  patent,  tbe  invention  beiag 
used  in  England  before  the  date  of  the  Scotch 
patent.  In  re  Robhuon^s  Patent,  5  Moore, 
65. 

PRE-EMPTION  OF   APPEAL. 

Quare,  whether  the  rules  of  the  Ecclesiastical 
Courts  in  Doctors'  Commons  relating  to  tlie 
doctrine  of  pre-emption  of  appeal,  apply  to  aa 
Ecclesiastical  cause  in  the  Supreme  Court  at 
Calcutta*  so  as  to  deprive  a  party  of  the  charter 
right  to  appeal  within  six  months  from  the 
decree,  &c.  Casement  v.  FuUoa,  5  Moore, 
130. 

PBEEOOATIVS  OF  THB   CAOWM. 

Anneaimg  conquered  coUmy, — By  the  treatvof 
Paris,  of  the  1 0th  Feb.  1763,  tlie  Ishma  of 
Cape  Breton,  (which  had  been  invaded  and 
taken  by  the  British  forces,)  was  ceded  by 
France  to  the  King  and  Crown  of  Great  Britain. 
By  a  proclamation,  issued  by  tiie  King  in  Oct. 
1763,  the  Islands  of  Cape  Breton  and  St.  John's 
were  annexed  to  the  government  of  Nova  Sco- 
tia, and  the  proclamation  authorised  the  Go- 
vernor to  cafl  Gleneral  Assemblies,  in  the  said 
governments  respectively,  as  eoon  as  the  cir- 
cumstances of  the  colonies  would  admit  la 
tbe  year  1784,  tiie  Crown,  by  a  commission  to 
tee  €rovemor-in-Chief  of  Nova  Scotia,  and  the 
islands  of  St.  John's  and  Cape  Breton,  granted  a 
constitution  to  the  Island  of  Cape  Breton,  to 
ccnaist  of  a  Lieutenant-Governor,  Council,  and 
Asasmbly,  distinct  from  that  of  Nova  Scoda. 
The  government  of  the  island  continued,  how- 
ever, to  be  r^indated  by  a  Lieutenant-Governor 
and  Council,  but  no  General  Assembly  was 
convened,  or  directed  by  the  Commission  of 
1784.  In  the  year  1880,  the  Crown,  in  the 
commissbn  to  the  Govemor-in-Chief  of  Nova 
Scotia,  annexed  Cape  Breton  to  Nova  Scotia. 
The  ix^lntants  of  Cape  Breton  petitioned  the 
Crown,  compkiniog  of  the  IHegality  of  the  re- 
annesation  by  the  act  of  the  Crown  alone,  with- 
out their  consent,  or  by  an  act  of  the  Imperial 
Parliament,  as  contrary  to  the  proclamation  of 
1763,  and  the  commission  of  1784:  Held,  by 
the  Jodicisl  Cbmmittee  of  the  Privy  Council, 
that  such  re-annexation  was  legal,  and  that  die 
petitioners  were  not  entitled  to  a  separate  con- 
stitution wader  the  Commission  of  1784.  7s  rf 
the  Ulmd  t^  Ceifc  Breton,  5  Ifoorc,  799 . 

PRBSCaiPTXOM. 

Hft  Domicile, 

vwuowmnaunnAX*  comrtmiHCB. 


petition,  under  their 
vised  her  Majesty  to  ( 
Y.  Walker,  &  Moon,  IbO, 


appeal.    ¥lmt 


See  Attorney. 


JUSVIVOB. 


Appeal  abated  by  the  death  of  the  respend* 
ent^  whose  heiramnouiioed  the  siicceisien^iBri 


AnaaiiftUntk 

a  curator  having  been  appaintei  %]rtlw  Court 
bdow  to  the  vacant  succession^  the  appeal  was 
revived  against  such  mntar  Ermaingar  r. 
Oftffjf,  5  Moore^  1. 


Appeak, 
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fiAIMT  ttUCIA. 

SeelhmieUt. 

80OT€S  SSQtrBBTRATXON. 

Bxien^mg  io  ike  colonies. — Interpleading 
Act,  Jbbggo  Local  Aa^The  Scotch  Seques- 
tration Act,  2  &  3  Vict.  c.  41,  9.  78,  enacU, 
"that  the  ■Mveable  estate  and  cieeU  of  the 
bankrupt,  wherever  situate,  so  far  as  attachable 
for  debt,  should,  bj  virtue  of  the  act  and  war- 
rant of  confirmation  in  favour  of  the  trustee, 
be  transferred  to  and  vested  in  hdm,  or  any 
succeeding  trustee,  for  behoof  of  the  creditors, 
absobitely  and  imdeemably,  as  at  the  date  of 
the  sequestration." 

C.  and  Co.  eirried  on  busioMB  in  co-part- 
ncEship  is  Scotland,  and  also  in  the  Island  of 
Tobago.  A  aequestntion  issued  against  them 
in  Scotland.  HM,  by  the  Judidal  Committee, 
1st,  that  tlw  statute  2  &  3  Vict.  c.  41,  extended 
to  the  colonies  ;  and,  2ndly,  that  the  interim 
factor  and  trustee  under  such  seouestration, 
had  a  right  against  a  creditor  in  Tobago,  to 
moveablee  seized  by  the  Provost  Marshall  in 
Tobago,  under  an  execution,  in  an  action 
brought  by  him  against  C.  and  Co.,  in  Tobago, 
subsequent  to  the  data  of  the  aequeetration. 
Qu^re,  whether  tbs  Interpleading  Act,  1  8c 
2  Wm.  4,  c.  68,  extends  to  the  colonies  ? 

By  an  aei  of  the  Colonial  Legislature  of  To- 
bago, passed  in  1841,  and  confirmed  by  the 
Qoeen  in  Council,  it  was  declared,  that  such  of 
the  common  law,  and  all  statutes  and  parts  of 
the  public  and  general  statute  laws  of  England 
as  are  or  shall  be,  or  become  applicable  and 
suitable  to  the  circumstances  and  population  of 
the  cokiuy,  abould  be  in  force  in  the  island. 
Qfuere,  wkether  by  this  colonial  act,  the  Inter- 
pleading Act  could  be  held  to  extend  to  To- 
bago? 

And  qtuere,  whether,  if  such  Interpleading 
Act  extended  to  the  colonies,  an  appeal  from  a 
judgment  entered  upon  a  feigned  issue,  would 
lie  to  the  Queen  in  Council?  The  Colonial  Bank 
V.  Warden,  5  lilooce,  340. 

•PBCIVIC   PSBXCBliANCn. 

See  Agreement/or  Lease. 

SCOTCH   PATSKT. 

SeePsfea/. 

STOPPAOB  IN  TRANSITS. 

Goods  contracted  to  be  sold  and  delivered 
"free  on  board,"  to  be  paid  for  by  cash  or 
hills,  at  the  option  of  tbe  pnrchsaen^  were 
ddivered  on  boaid»  and  receipts  taken  from 
the  mate  by  liie  lightennan  employed  bv  the 
seDers,  who  hnndsd  the  same  ow  to  tnem. 
The  sdlers  apprised  the  purchasers  of  the 
ddiveiy,  wheelcGtodto  pay  for  the  goods  by  a 
bin,  which  the  sellers  having  drawn,  was  duly 
accepted  by  the  purchasers.  The  sellers  re- 
tuned  the  maters  receipts  for  the  goods,  but 
the  master  signed  the  bfll  of  lading  m  the 
MOMS,  wfaOi  while  the  biO  they 


accepted  was  running,  became  insolvent.  In 
such  drcumstances,  held,  hj  the  Judicial 
Ctamittse  d  the  Privy  Gooncil,  (reversing  the 
verdict  and  judgment  of  the  Supreme  Court  at 
Bombay,)  that  trover  would  not  lie  for  the 
goods,  for  that  on  thdr  delivery  on  board  the 
vessel^  they  were  no  longer  in  tramilu,  so  as 
to  be  stopped  by  the  sellers;  and  that  the 
retention  of  the  lecei^  by  the  adlen  was 
immaterial,  as  after  their  election  to  be  paid  by 
a  bilU  the  receipts  of  the  mate  were  net 
essential  to  the  transaction  between  the  seller 
and  purchaser.  Cowaa-jee  v.  Thompsonf  5 
Moore,  165. 

Cases  cited  io  tbe  judgment:  Busk  r.  Dans,  S 
M.  &  S.  403 ;  Wbitehouse  v.  Frost,  IS  East,  6tU 

WILL. 

1.  Testamentarg  capacity,  from  age  or  infir^ 
mitg. — Parties  pleading  facte  noviter  ad  uotitiam 
adventa. — Principles  upon  which  a  Court  of 
Probate  proceeds  in  the  admission  of  testik^ 
mentary  papers  of  persons  of  alleged  incapacity 
from  age  or  infirmity. 

Testatrix,  being  of  tihe  age  of  86,  and,  as 
alleged,  of  feeble  and  impaired  mind,  having 
no  near  relations,  by  her  will  and  two  codicils, 
gare  to  her  medical  attendant  (who-  was  a 
stranger  to  her  in  blood,  but  in  whose  house 
she  resided,)  the  bulk  of  her  property,  ap- 
pointing him  sole  executor  and  residuary 
legatee.  The  will  was  executed  in  his  house, 
and  prepared  by  his  attorney,  and  was  at 
vaxiaace  with  her  previous  testamentanr  dis- 
positisns,  which  were  in  favour  of  her  oistant 
relatives.  The  Peerogative  Court  beins  satis- 
fied of  the  testamentary  capacity  of  the  tes- 
tatrix, upon  the  balance  of  evidence  negativing 
the  alleged  fraud,  admitted  the  will  and  codicils 
to  proof.  On  appeal,  the  sentence,  so  far  as  it 
related  to  the  will  and  first  codicil,  affirmed  by 
the  Judicial  Committee  of  the  Privy  Council; 
but  a  further  allegation,  jileading  fru:ts  novUer 
ad  notiHam  perventa,  being  broufi^  in,  the 
second  codicil  was  pnmounced  against,  and 
the  sentSDce  of  the  Prerogative  Court  to  that 
extent  reversed.  Jbnee  v.  Oodrich,  5  Moore,  16 

Case  cited  in  the  jadgiaeDt ;  Marquess  of  Win 
clM«ter*8  Case,  6  Co.  Rep.  25,  a, 

2.  Feme  Cwert  under  a  power. -^DtfeUioesaa^ 
cntion.^^wriadioUan  (/  Bcclesiaetical  CcmrUm 
—The  Plrarogstive  Court  refused  probate  to  a 
will  of  a  feme  covert,  made  in  pursuance  of  a 
power,  beeause  it  was,  upon  the  face  of  it,  not 
executed  according  to  the  requisites  of  the 
power:  Held,  on  appeal  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  reversing  such 
sentence,  that  such  wiU  was  entitled  to  jiurobat^ 
the  Ecclesiastical  Conrte  having  no  jurisdiction 
to  in<|nire  as  to  the  due  SKCCution  of  the  jK>wer, 
but  snnply  to  grant  piobate,  leaving  it  to  a 
Court  of  equity  to  dstsmiue  tlie  question  of 
the  dne  execution  el  Ae  power.  Bamm  t« 
FineeM^,  5  Moore,  201. 

Cases  ehed  in  the  jedgment :  Braok  v.  Tumeri 
1  JKod.  til  ;  IMor  v.  Rains,  7  Mod.  148 
Tatatfl  T.  HaalMx, «  Moore,  P.  C.  342. 

See  Jitemcyx  iadieii  WUlAet. 
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NISI   PRIUS   CAUSE  LISTS.-JKfuMfeiev. 


R*  Sjdney 

Johnson,  Son,  and  W. 
S«  B*  Hamer 
JHFraser 
Adlington  and  Co. 
Elderton  and  H. 
Johnson,  Son,  and  W. 

Becke 

Jno.  Lewis 

Thomas  M.  Parker 

Ablett 

Ererest  and  Co. 

Wontner 

Wo.  Daj 

Kingdon  and  S. 

Wjche 

Sntdiffe 

Same 

Same 

Same 

Nixon 

C.  FiddoF 

Wright  ' 

Dawes 

Cooknej 

Allen  and  M, 

Kearns 

Kinder 

Hnmphrys 

Yallop 

Wameford 

Willis 

J.Abbott 

R.  Richards 

Gregory,  F.,  and  Co. 

Fearon  and  C. 

J«  S.  Arnold 

Wm.  Lane 

Gregory,  F.  and  Co. 

Hodgson  and  B. 

Rawlinffs 

Wameford 

Keene 

Coode  and  Co. 
In  person 
Lewis  and  L. 
H.  Walker 


R.C.Barton 

Allen  and  M. 

R.  C.  Barton 

Branscombe 

Same 

Ford  and  L. 

B.Hope 

G.Brown 

G.  Clark 

Miller 

Goppock 

Watson,  B.  and  C. 

Hodgson  and  B« 

Elderton 


CahiU  S.  J.  Maodonald   (stayed) 

Rowe  Cope  (stayed) 

I>avies  S.  J.  Wilkinson    (stayed) 

Williams  8.  J.  Whiteway         ftnj.) 

Bastone  and  another  Rosa  (inj.) 

FWdes  Wm.Toogood   (inj.) 

Crowther,admix.,&o.(inj.)  Edwards  and  another,  sar 
▼iWng  executors   - 


Beoke 

Moon  (stayed) 

Clerk  (inj.) 

Neal 

Clutterbnck 

The  Qneen 

Dawson 

Carpenter 

Flocton  and  others 

Foster 

Swindell 

Foster 

Swindell 

Ghislin 

Jeffs  and  wife 

The  Qoeen 

Same 

Homer 


Parish  and  another 

Connop 
S.J.  Hnghea 

Ward        (inj.) 

Carter     (ixn.) 

Johnson  and  others 
S.  J.  Macken 

Bowea 
S.  J.  Melladew  and  others 
S.  J.  Loftns 
S.  J.  Dawson 
S.  J.  Same 
S.J.  Loftos 

Gregoiy  and  another 
S.  J.  The  Midland  Railway  Co 
S.  J.  Powell 
S,  J.  Fontainemoreaa 
S.J.  Amsink 


Doe  d.  Parker  &  ors.  S.  J.  Constable 
Wood  S.J.  EUiotson 

Ryan  Clark  and 


The  Queen  S.J. 

Kymer  8.  J. 

The  Duke  of  Brunswick 
and  Luneburg       S.  J. 

Allanby  and  others    S.  J. 

King  S.J. 

Penfold  S.J. 

Bennett  S.  J. 

Sopwith  and  others     S.J. 

Arnold  S.  J. 

Lane  and  others         S.  J . 

Houghton  S.  J. 

Parratt  and  another 

Bankin  S.J. 

Duke  of  Brunswick  and 
Luneburg  S.J. 

Knowles  S.  J. 

The  Queen  S.J. 

Crafts 

Potter  and  another    S.  J. 

The  Dean  and  Chapter 
of  Christ  Church,  Ox- 
ford S.J. 

Whitmore  and  cxrs.,  assees. 

Smith  S.  J. 

Whitmore,assees.,ftc.  S.  J. 

W.W.Gent  S.J. 

J.  S.  Gent  S.J. 

Pierce  S.  J. 

Hoare  (pauper)  S.  J. 

Pratt  S.  J. 

Shoppy  S.rJ. 

Miller  S.J. 

Chard  S.  J« 

Hird 

Gre^y  and  wife,  admi- 
nistratrix, &c. 

Cameron'sCoalbrookSteam 
Coal  and  Swansea  and 
Longhall  Railway  Co. 
Registered  S.J. 


Walker  and  another 
De  Winter  and  others 

Harmer 

Tomkins 

Bunn 

Lord,  elk. 

Gibson 

Howell 

Bowes 

Hooper  and  another] 

Housley 

Attwood 

Hamilton 

James 
HaUe 
Sievier 
Hartopp,  elk. 
Jerdein 


Hicks 

Norton 

Brown  and  another 

Norton 

Hill 

Same 

Delafield  and  another 

Coupland 

Hanbury 

Porter,  exor.,  &g. 

Reynolds 

Fox 

Moyes 

Samuel 


Dt.  Bolton 
Prom.  Chester 
Prom.  Howard 
Prom.  Mardon  and  P. 
Dt.  Chadwick 
Prom.  Campbell  and  A. 

Dt  Williamson 

DtHelme 

Pro.  Lewis 

Pro.  Bunell 

Pro.  Carion  and  H. 

Pro.  BeU 

Indt  E.  Lewis 

Pro.  Wright  and  Co. 

Dt.  Young  and  Son 

Cn.  G.  Fry 

Con.  Lethbridge  and  M. 

CoTt.  Lewin 

CoTt.  Same 

CoTt.  Lethbridge 

Tree.  Hodgw>n  and  B. 

Ca.  Parker  and  Co. 

Ejt.  Hughes 

Indt.  Hobler 

Dt.  Johnstone,  F.^  L. 

Ejt.  Thos.  Kirk 

Pro.  Smith  and  Son 

Tree.  Smedley  and  R.— 

Canham  in  person 
Indt.  Watson,  B.,  &  Son 
Ca.  Jno.  WilUsms 

Ca.  A.  R  Steele 

Ca.  J.  and  W.  Vallanee 

Pro.  ETans 

Tres.  Pontifex  and  M. 

Ca.  L.  Hicks 

Pro.  Lawrence  and  Co. 

Dt.  Weston  and  Son 

Ca.  KOgoorandP* 

Pro.  J.  S.  Gregory 

Dt.  Holme  and  Co. 

Pro.  Hardwick  and  D. 

Ca.  H.  W.  Vallanee 
Tres.  Campbell  and  W. 
Sci.fa.  Wight 
Pro.  Parke  and  Co. 
Pro.  Dickson  and  O. 


Dt.  C.  Blake 
Dt.  RaTon  and  B. 
DL  Pataraon 
Pro.  Raren  and  B. 
Pio.  Anderson 
Pro.  Same 
Dt.  Pike 
Ca.  Walker 
Tres.  PamellandT 
Pro.  Waller,  jun. 
Dt.  In  person 
Pro.  C.  £.  Lewis 
Dt.  Dodds 

CoTt.  Beart 


Wyche 


Dt.  In  person 


Niri  Prpu  Cmue  lMtt.^VSiHttn, 


9» 


WithoDllMlP. 

Smith 

Mead 

Dt.  Charles  Barham 

Cnmmi^iim 

Stmtt 

8«J.  Lownde* 

Ca.  Cnrrie  and  Go. 

HaDdmooiDdL. 

Townshend,      oemH 

■MlT 

caUed  Lofd  C. 

V.t. 

Townshend 

8.  J.  Folej 

Hird  and  Son 

Milter 

Lewis,  exeeator,  fto^ 

Dnwsott 

Dt.  Norton  and  Son 

ViUaMittdV. 

Cheenay 

S.  J.  Lomer 

Pro.  Martin  and  Co. 

Piekenng  uid  Go. 

Conway 

S.  J.  Tbe  Great  Western  Rail 

- 

way  Company 

Ca.  Maples  and  Co. 

£.  W.iadS.HaiBM 

Malpes 

Clements 

Pto.  W.  Lane 

aHuriai 

Harris  and  others 

S.J.  Dummelow  and  another 

Pro.  Lloyd  for  D^Neal 
forB. 

SoUudT. 

Wolton 

S.  J.  OsTia 

Tree.  Derby  and  R. 

?Mnm  ind  G. 

Atkinson 

Willcock 

Pro.  PenkiTiU 

ILC.  Bvtm 

Rose 

Patching 

Dt  Edmonds 

B«dM 

Robinson 

Brewer 

Pro.  Trehern  and  W. 

J.Lewis 

Finnes,  esq.,  and  others 

Tree.  HaynesandCo.and 

Billing 
IndU  Lewis  and  L. 

WsMferd 

The  Queen 

Gregory 

JaqQM  and  Co. 

HoDiday 

S.J.  Fawcett 

Ca.  Rickards  and  W. 

Foord 

Crosby 

W^er 

Dt.  Rackham  and  W. 

Eoboi 

Mann  and  others 

Danes  and  Co. 

John  Bell 

Riehaid 

DsTies 

Ca.  Brundrett  and  Co. 

Piukkh 

The  Qaeen 

Wadsworth 

Indt.  Ablett 

Waiiiin  Smith 

Price 

Warton  and  another 

Pro.  Orchard 

S«M 

Stone 

Seme 

Pro.  Same 

BieUej 

Leighton 

Hamilton 

Dt.  Hammond 

Seme 

MiteheU 

Same 

DtSeme 

HonUiooM 

Adams 

De  Burgh 

Pro.  Francis 

WiiMfanl 

TheQneen 

Gregory,  indicted  with 

ottiera 
Price 

Indt.  Lewis  and  L. 

C  Robioii 

Parr 

Pro.  Freeman  and  Qo, 

John  Taylor 

Doe  aer.  dem.  Rnmball 

and  others 

Jaqnes 

Ejt.  Heath,  juo. 

Strutt 

Parratt 

Darner 

Pro.  Amory  and  Co. 
Dt.  Meredith  and  R. 

Cnnn^iiiii 

Stmtt 

Wbitcombe 

J-andCRobiiiioii 

Hoskins  and  others 

Jones  and  others 

Dt.  Smith  and  Son 

iaioc 

Ptge 

More 

Dt.  Piercy  and  H. 
Scifa.ChUtdnandOo.— 

Maekeion 

The  Qneen 

8.  J.  Cutler  sad  others 

Clarke  and  Co. 

ClaphniandB. 

BaUey 

^  ^   Abraham 

Ca.  Elliott 

Benton 

Ebnore 

8.  J.  Yates         • 

Pro.  Z.Brooke 

AngeQ 
G.Brown 

Hays 

Turner 

Pro.  H.  and  C.  Hall 

Cnrlewis 

Temple 

Tree.  Temple 

J.  M.  Deere 

The  Agrienltorist 

CatUe 

Insurance  Compsny, 

registered               S.  J.  Fitsgerald,  Knt. 

Dt.  Wilkinson  and     • 

Same 

Same 

J.  Spackman 

Dt.  F.  S.  Gosling 

Sune 

Same 

G.  Spackman 
Bewley 

Dt.  Same 

Same 

Smne 

I>t.Same 

Sime 

Same 

W*  Spackman 

DtSame 

Same 

Same 

White 

Dt.  Same 

Same 

Same 

8.  J.  £.Jeffi>ie8 

Dt.  Hastings 

Bircbam  and  Co. 

Jackson  and  others    S.  J.  The  Cbaring  Cross  Bridge 

Company 

Dt.  Wood  and  B. 

Tyler 
£.  Clarke 

Poltott  (pmiper.) 

Webb 
Ryley 

Pro.  George 

Ca.  Pringle  and  Co. 

Grefforr  mod  Sons 
RaderandT. 

Maybery,  exor. 

S.J.  Jonei 

Dt.  Arundel 

Scott, P.O.,  Ace. 

8nowdett*j«a.uid  another  Pro.  Jerris 

PnneUandCo. 

Soames 

Marahall 

CoTt  Cocker 

Ckanoek 

Rocbfort 

Trimbr 

Ca.  T.  Eaton 

RaTtt 

Dt.  Ablett 

U.  Walker 

Litde 

Dickinson 

Dt.  Towsey 

JameaHde 

'£ 

Hill 

Tree.  Binns 

EH.BeekeU 

House 

Pro. Sandys 

H.  Lewis 

Lowe 

Pro.  S.  Smith 

Ttmpteman 
J.  M.  Deere 

Darch 

Toser 

Dt.  J.  A.  Jones 

ne  Agrievltoral 

Cattle 

InsoranceCo.regiBtered  Franklin 

Dt  Westmacott  and  P. 

Sime 

Same 

8.8.JeirerieB 

Dt  Frampton 
Pro.  Sotcliffe 

BxiBNombe 

Benson 

S.  J.  Jordan 

J.  and  C.  Roger* 

Johnson 

Clark 

Pro.  Jerwood 

Dix 

Pio.£.Moas 

JatinsaDdC. 

Corfield 

Cook 

Dt  Beales 

J.Poilav 

Uaynee 

Cox 

Paiertoa 

J.Portet 

Webb 

Wigaer 

Stretton 

J.  aad  J.  de  fiooa 

Myera 

T««nBt 

TfOT.  Wood  ud  7. 

Elderton, 

Cameron*a  Coalbrook 

Steam  Coal  and  Sww* 

aea  and  Loaghoi 

Bm^ 

way  Co.  regjateied  ftr  j:.  W«  Dtnford 

DtA'BeckettandB. 

Same 

SaM 

a  J.  J.  Dnford 

It.  Same 

Walter«OnBt»tadGo 

Eaq.  and  othen 

«.i.  Shaw 

^t.  Dtries,  S0D,  andCi. 

Sam 

Sam? 

Siilaf 
er         Fowler 

E,jU  Starling 

Litchfield 

Williams  and  anoth 

Dt.  Trail 

Ward 

Havt 

Pro.  In  peraon 

Rowlatt 

Goodman 

Pocock 

Pro.  Poole 

M.  Newton 

Kewton 

Biahop 

Pro.  Dolman 

Warmd 

Jones 

Alexander  and  oihSHr 

Ca.  Champion  and^. 

J.  and  C.  Ro^an 

Rogem 

Ruaaell 

Du  Rowlatt 

In  penion 

Harrison 

Lloyd 

Dt.  In  peraon 

Mayo 
Dyt» 

£aston 

Burrell 

Pro.  Hornby  and  T. 

Annesray 
Pro.  DeaboroughandCo. 

QuickC 
Joel 

Lyte^  ezecQtrii,  &c. 

Kemp 

Donaldson 

Graham 

Dt.  In  peraon 

WiUooghhyaada 

Gilkea 

Cooper 

Dt.  M.G.Smith 

Keene 

Grubb 

Crabb 

Dt.  Hook 

John  Bennett 

Roberts. 

fi^  J.  De  Zulueta  and  otbera  . 

Pro.  Lawforda 

J.  B.  Wilaon 

£Uia 

Baker  and  othera 

Ca.  Palmer,  F.  and  P. 

Boulton 

Doe  d.  DennisJ 

Fellows 

JBjt.  Johosoo,  F.,aad  L 

Bealea 

Holmes 

S.  J»  Hamilton 

Dt.  Bickley 

Sharman  , 

<:uak8 

Edwards  and  another 

P.  las.  J  ay 

Harbin  and  W, 

Trail  awl  eihMW 

S^.  Grey  and  othera 

Ca.  Cree  and  Son 

W.  C.  Gatea 

The  gueen 

Osmond  and  others 

Indt.  E.  L.  Levy  for  Sor- 

J.  B.  May 

Sinnott 

ITorton 

Pro.  Robson                [iKi 

Pocook  and  P. 

Franklin 

Clecbier 

Pro.  Pain  and  ff« 

In  peraon 

Bisgood 

Harrison 

Pro.  Vincent 

C.J.Jonea 

Koorewood  and  another     Steere,  Eaq. 

Ca.  Solomon 

Beart 

Paine 

Bell 

Dt.  Kempson 

George  Wilaon 

Haymen 

M*Rae 

Dt.  L  Matthews 

Kirk 

Howard 

Dawson 

Ca.  Few  and  Co. 

Charle»Wilkia 

Pugh 

J#S.  Salmon 

Dt.  Venning  and  Co. 

Solr.  Treaaury 

The  Queen 

J.  S.  MAm 

Indt.  Gibam 

A.  D.  Smith 

Hale 

Lanaley 

Tro.  Church  and  L. 

TatterahaU 

The  Manchester,  Sbefieldy 

Lincolnshire  fUU.C^     Lamb 

Dt.Sndlowand  Co. 

T.  A«  Jonee 

Heame 

Robinson 

Ca.W.G.  Slack 

J.  A.  Jonea 

Sires 

Keddall 

Ca.  Mitton  &Co^— JooM 

J.  Bird 

Blancbard 

Ripley  and  tosilMr 

Ca.Tyas&Son      [ft8o» 

Pocock  and  P. 

Willis 

Newton 

Pro.  G*  Young 

Wontner 

Dayies 

HasasU  and  anoter 

Tres.  Bolton 

Lawrence  and  P« 

Rees 

S.J.  Brough 

Issue,  Brough 

Skilbeck  and  U. 

Beck  and  otfaeiss 

Newton 

Dt.  Clark  and  Co. 

HaU  and  Co. 

Doe  d.  Bamea  and  i 

mr.       Newnban  and  another 

Ejt.  Hutcbinaon 

Riley  (in  peraon) 

The  Queen 

Harty  indicted  with  othen  I ndt.  Walter 

Willougby  and  Co. 

Cocks 

Rowland,  jun. 

Pro.  John  Shaw 

Same 

Baker 

Mann 

Pro.  S.  Smith 

Same 

Taplin 

Choreh 

Pro.  I.  A.  Jonea 

J.  Bird 

Farnbam 

Thorn 

Trea.  Stephen 

Some 

Hopper 

S-J.  Baker 

Dt.  Baker  and  Co. 

Dyle 

Joseph 

Bordeoave 

Pro.  Pain  and  H. 

Pocock  and  P. 

Doe  d.  Peacock 

Hyeit 

£jt.  Darke 
gt.  Cooper 
Dt.  S.  Smith 

Goode 

Dee  d.  Go6de  m4  aut.       Austin 

Dolman  and  S. 

Horsey 

Littler 

Thompson  and  D. 

The  Queen 

S.  J.  Owen 

Indt.  Lefroy 

Same 

Same 

8*  J-  Same 

Indt.  Same 

Wontner 

Barker 

Cape  and  wife 

Trea.  Hussey  and  Co. 

Kirk 

Wilson 

8.  J.  Hale 

Dt.  Austen 

Wetherfield 

Seage 

KiUick 

Pbilp 

Lewia  and  Co. 

Beverley 

Ibbetson,  Bart, 

Pro.  CurrieaDdCd. 

Parker  and  Co. 

Pritchard 

&  J*  Thompaon 
S.  J.  WbeeftMi 

Pro.  Wire  and  C. 

Same 

Same 

Pro  Same 

J.  Nichols 

Sbaw,  aaaignee,  &c« 

HiMrelt 

F.Iss.Mayo 

Starling 

Robinson  and  aasCbK         Stickler 

Tres.  Weeks 

T.  Smith. 

Jilorth  and  another 

Baker 

Dt.  Walters  and  Sen 

T.  Smith 

Same 

Bloomfield 

Dt.  Ilickarda  and  W. 

Wataon 

Simmonds 

ttimmond* 

Dt.  Lloyd 

Q.  Hobeon 

Adcock 

R.  WestJ 

^o.^Rippingham  tod  R. 

S^Df  H^gfjil  ei^mvi»$Vf 
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BANKRUPT 'LAW  CONSOLIDATION 
BILX. 

A  FRESH  edition  of  l^e  proposed  Bank- 
roptcjBill  has  been  printed  by  direction 
of  the  House  of  Lords,"  and  also  "  a  State- 
ment in  support  of  the  Bill,"  showing  the 
Necessity  and  Importance  of  a  Chief  Com- 
missioner ;  the  Reasons  for  the  proposed 
Increase  in  certain  of  the  Salaries  ;  the  Fees 
abolished ;  the  present  Charge ;  the  Charge 
to  be  provided  for,  and  Mode  of  meeting 
it,  and  the  eventual  annual  Saving  to  be 
eflfected  by  the  Bill. 

As  we  were  amongst  those  who  could  not 
readily  understand  why  it  became  expedi- 
ent to  have  a  Chief  Commissioner,  when  the 
proposed  Court  of  Appeal,  consisting  of  three 
Commissioners,  was  abandoned,  a  sense  of 
fairness  suggests,  that  we  should  submit  to 
our  readers  the  grounds  upon  which  the 
supporters  of  the  Bill,  insist  upon  this 
alteration  in  the  constitution  of  the  Court 
As  to  the  sufficiency  of  these  reasons  we 
shall  only  remark,  that  if  the  proposed  ap 
pointment  tends  in  any  material  degree  **  to 
secure  a  uniformity  in  the  practice  of  all 
the  Courts,'*  as  suggested  in  the  printed 
statement,  the  additional  salary  of  500/. 
per  annum,  which  (with  an  addition  of  250/. 
per  annum  to  the  senior  Registrar)  is  the 
total  amount  of  increase  consequent  upon 
the  appointment  of  a  Chief  Commissioner, 
will  be  well  bestowed. 

"The  necessity  and  importance  of  a  Chief 
Judicial  Officer  is  recognised  in  all  our  Courts ; 
azui  in  no  Court  will  the  advantage  be  more 
ielt  tban  in  the  appointment  of  a  Chief  Com- 
missioner in  the  Court  of  Bankruptcy.  It 
is  very  essential  to  have  a  Chief  Commissioner 
conversant  wi&  the  working  in  detail  of  the 
whole  system  of  the  Court,  and  with  whom  the 

*  Ordered  to  be  printed,  24th  May,  1849. 
Vol.  xxxyiii.  No.  1,109. 


diffisrent  Commissioners  and  other  officers,  both 
in  London  and  in  the  country,  may  haem  free 
comnumication  on  any  matters  connected  with 
the  administritive  part  of  the  system.  It  will 
be  the  duty  of  the  Chief  Commissioner  to  con- 
sider from  time  to  time  the  necessary  rules  to 
be  made  for  regulating  the  practice  of  the 
Court,  the  duties  to  be  performed  by  the  dif- 
ferent officers,  and  the  forms  of  proceediufi^, 
and  to  secure  a  uniformity  in  the  practice  and 
proceedings  in  all  the  Courts;  and  this  last 
will  be  more  particularly  requisite  under  the 
proposed  new  procedure  to  obtain  adjudication 
of  bankruptcy  by  petition.  There  are  many 
matters  also  which  nmst  be  done  by  some  one 
Coninmsioner,  and  these  will  be  performed 
more  satisfactorily  to  the  public  by  a  Chief 
Comnussioner. 

I  "  It  is  frood  policy  too,  with  regard  to  the 
I  efficient  discharge  of  judicial  duties,  to  have 
n  chiefship  to  which  all  may  naturally  aspire. 
The  present  salaries  of  the  London  Conamis- 
sioaers  ara  2,000/.  a  year ; .  it  is  proposed  to  re- 
duce the  number  of  the  Londun  Commissioners 
from  six  to  four  as  vacancies  occur,  and  that 
the  salary  of  the  Chief  Commissioner  shall  be 
2,500^,  being  the  amount  of  the  salary  of  a 
Master  in  Chancery." 

Independently  of  the  Chief  Commissioner 
and  senior  Registrar,  it  is  proposed  by  the 
new  Bill  to  increase  the  salary  of  the  Chief 
Registrar,  from  1,200/.  to  1 ,500/.  a  yeanr, 
chiefly  upon  the  ground,  that  sudi  of  the 
duties  of  the  abolished  offices  of  Seonetarjr 
of  Bankrupts,  Clerk  of  Enrolments,  imd 
Registrar  of  Meetings,  as  may  remain,  are 
to  be  discharged  by  the  Chief  Regbtrar. 
It  ia  also  proposed  to  increase  the  salary  of 
the  GOButry  Registrars  from  800/.  to  900/. ; 
and  to  add  300/.  to  the  salary  of  the  Mas- 
ter, which  is  at  present  1,200/.  It  is  justly 
observed,  in  the  printed  statement  referred 
to,  that  "the  office  of  Master  is  a  laborious 
one,  and  that  the  holder  ought  to  occupy  a 
position  above  temptation;*'  audit  is  sug- 
gested^ thait  the  work  of  the  'Dazing  Master 
in  Bankruptc;y,  which  now  equals  that  of 
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any  one  of  the  Taxing  Officers  in  Chancery, 
will  he  increj|sed  hy  giving  a  primary  juris- 
diction in  all  matters  in  bankruptcy  to  the 
Commissioners. 

Whatever  opinion  may  he  entertained  as 
to  the  expediency  of  the  proposed  increase 
of  salaries,  we  apprehend  there  will  be  entire 
unanimity  in  remrd  to  the  proposed  aboli- 
tion of  fees.  Where  large  estates  are  ad- 
ministered in  bankruptcy,  the  Court  fees  do 
not  amount  to  a  sum  which  can  be  con- 
sidered as  comparatively  large,  but  an  ap- 
prehension of  the  expense  consequent  upon 
the  administration  of  an  estate  in  bank- 
ruptcy, when  the  assets  are  known  to  be 
limited  or  uncertain  in  amount,  has  operated 
very  generally,  in  combination  with  other 
circumstances,  to  prevent  creditors  from 
resorting  to  that  tribunal  when  any  other 
means  of  winding  up  the  affairs  of  an  insol- 
vent estate  have  been  deemed  practicable. 

The  following  is  a  list  of  the  abolished 
Court  Fees,  which  we  are  glad  to  observe 
includes  the  fee  of  1«.  6d,  for  swearing  each 
affidavit,  the  receipt  of  which,  occurring  as 
it  did  constantly,  not  only  within  sight  of 
the  Commissioner  but  at  his  elbow,  has 
always  appeared  to  us  as  peculiarly  unseemly 
and  objectionable  in  a  Court  of  /ustice. 

'<  Fees  abolished, 

£  s.  d. 
Docket  struck,  and  not  acted  upon  .  112  6 
Eenewed  fiat  and  auxiliary  fiat  .  0  12  0 
Certified  copy  declaration  of  insolvency  0  2  6 
Certificate  to  authorize  advertisement 

in  Gai^ette  .        .         .026 

Filing  affidavit  or  other  docnment  .010 

Filing  fiat 0     10 

Search  warrant  .  •  •  .050 
Swearing  affidavit  .  .  .  .016 
Order  made  in  any  matter  heretofore 

within  the  jurisdiction  of  the  Court 

of  Review 10    0 

Order  Nisi 0    5    0 

Order  absolute  .  .  .  .050 
Minute  of  order  .  .  .  .026 
Certificate  of  bankrupt's  conformity  0  6  6 
For  entering  every  matter  for  hearing 

in  a  Subdivision  Court  .  .010 
For  every  order  prqnounced  there  .050 
For  fees  on  the  trial  oif  every  issue,  to 

be  paid  by  the  successful  party  .200 
Subpoena  ad  testificandum  or  other 

writ 0    2    0 

Fee  on  every  sitting        .        .        .    0  10    o 

''The  20/.  and  lOl.  fees  payable  o«t  of  the 
first  monies,  the  1/.  fee  on  every  sitting,  and 
the  3/.  fee  on  sittings  on  old  estates,  are  also 
abolished,  and  a  per-centage  on  the  gross 
amount  of  the  assets  substituted.  The  per- 
centage levied  is  not  expected  to  exceed  three- 
and-a-half  or  four  per  cent.'' 

Before  quitting  the  fiscitl  and  financial 


topics  contained  in  the  printed  statement, 
we  may  mention,  that  the  present  charge 
of  the  whole  establishment  of  the  Court 
of  Bankruptcy  in  town  and  country  is 
l()I,do4/.  9*.  7d,  This  sum  is  exclusive 
of  the  per  centage  paid  to  the  official  assig- 
nees, but  it  coniprehends  the  Ttvy  large  sum 
of  27, 1 54/.  1 9*.  7d.  for  compensations,  which 
may  be  described  as  in  the  nature  of  dead- 
weight. The  last-mentioned  sum  is  com- 
posed of  the  following  items,  all  of  which 
are  paid  out  of  the  Secretary  of  Bankrupts' 
Compensation  Account. 

£      s,  d. 

Tlmrlow,  patentee     .        .        .     7,352  14  6 

Hanaper  Officers  .  .  .  690  16  9 
Eight   London   Commissioners, 

200/.  each          .         .         .         1,600    0  0 

Chancery  officers  .     •   .         .         1 ,234    8  4 

Country  Commissioners         .       16,277    0  0 

Total  amount  of  compensations  £27, 1 54  19    7 

It  must  be  added,  that  the  compensations 
will  be  gradually  reduced  by  deaths,  and 
that  the  eventual  annual  saving  effected 
by  contemplated  reductions,  amounts  to 
11,260/. 

With  respect  to  the  alterations  introduced 
in  this  recent  edition  of  the  Bill,  we  can 
only  afford  space  to  glance  at  those  which 
appear  to  us  to  be  the  most  important.  A 
distinct  section,  consisting  of  six  articles, 
has  been  introduced  into  the  chapter  relat- 
ing to  Arrangements  between  Debtors  and 
Creditors,  under  the  title  of  Arrangements 
by  Deed.  The  articles  comprehended  in 
this  division  of  the  Bill,  and  which,  as  we 
have  already  had  occiision  to  remark,  were 
suggested  by  the  Council  of  the  Law  Insti- 
tution, are  too  extensive  to  print  at  length, 
but  the  substance  is  as  follows : — 

"Art.  2S9.  Every  deed  of  arrangemeRt 
entered  into  between  any  debtor  and  his  ere- 
ditors,  and  executed  by  nine-tenths  in  number 
and  value  of  the  creditors  whose  debts  amount 
to  10/.  and  upwards,  to  be  bindinf(  on  all. 

"  Art.  290.  Deed  not  to  be  effectual  upon 
creditor  who  has  not  signed,  until  after  expira- 
tion of  three  months  from  notice  of  suspersion, 
and  of  proposed  deed,  &c.,  unless  Court  shall 
otherwise  order. 

"Art.  29).  Trustee  or  inspector,  &c.  to  cer- 
tify as  to  proper  number  of  creditors  having 
signed,  and  certificate  to  be  filed  in  Court,  and 
be  primd facie  evidence. 

"Art.  292.  Certificate  to  have  account  ap- 
pended, and  to  be  verified  hy  affidavit  of  sr- 
ranginp:  debtor. 

"  Art.  293.  Creditors  to  have  the  same  rights 
as  in  bankruptcy,  and  not  to  be  prejudiced  as 
to  third  persons. 

"Art.  294.  Any  creditor  may  apply  to  the 
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ComtofBankrjp'cy  in  case  of  improper  ad- 
mmiitnuion/* 

There  are  many  other  articles  in  the 
amended  Bill  well  deserving  of  considera- 
tion, and  which  we  shall  probably  take  an 
early  opportunity  of  adverting  to. 

For  the  present  we  have  to  observe,  that 
the  proportion  of  creditors  necessary  to  carry 
an  arrangement  out  of  Court  into  effect  is 
too  high:  six-sevenths,  instead  of  nine- 
tenths,  would  be  quite  sufficient ;  and  this 
▼iew  is  taken  by  the  Law  Societies,  both  in 
town  and  country,  and  they  are  the  best 
judges  of  the  operation  of  the  clauses,  and 
will,  of  4Jourse,  be  the  persons  to  carry  them 
into  effect. 

It  is  understood  that  the  illness  of  .the 
Lord  Chancellor  and  his  absence  from  the 
House  of  Lords,  is  the  immediate  obstacle 
to  the  progress  of  th«  bill  through  that 
branch  of  the  Legislature.  All  parties  ad- 
mit, it  would  be  matter  of  regret  that  such 
a  measure  should  not  have  the  benefit  and 
sanction  of  Lord  Cottenham*s  sound  judg- 
ment and  extensive  practical  experience. 
How  the  Bill  will  be  received  in  the  House 
of  Commons  when  it  arrives  there,  it  would 
would  be  premature  to  anticipate . 

The  following  is  stated  to  be  the  total  eventual 
sanng  per  annum. 

Savinj<  in  salaries  (4  judges)  .  .  £11,260 
Fees  abolished  (2  judges)  .  .  .  2,500 
10».  Fee  in  every  sitting,  abolished  .  4,675 
Feea  of  Secretary  of  Bankrupt,  ditto  .  300 
Fees  of  Cleik  of  Enrolment  and  his 

Clerk,  abolished  ....  1,000 
Fees  of  Registrar  of  Meetings,  abolished  800 
Fees  of  two  messengers,  abolished      •       1,900 

£21,735 

NOTICES  OF  NEW  BOOKS. 

The  Mights  and  Liabilities  of  Husband  and 
Wife,  By  John  Fraser  Macqueen, 
Esq.,  Barrister-at-Law.  Londoa :  S. 
Sweet.     Pp.  354. 

This  volume,  forming  the  Second  Part 
of  the  work,  completes  Mr.  Macqueen' s 
valuable  Treatise  on  the  Rights  and  Lia- 
bilities of  Husband  and  Wife.  The  work, 
in  iu  entire  scope,  comprises,  —  1 .  The 
Contract  of  Marriage.  2.  The  Rules  of 
Property  thence  arising.  3.  The  Wife's 
Debts,  Equities,  and  Necessaries.  4.  The 
Husband's  powers  and  responsibilities.  5. 
^larriage  Settlements.  6.  Separate  use. 
7.  Deeds  of  Separation.  8.  Custody  of 
Children.      9.  Divorce.      10.  Practice  on 


acknowledgments    of   Deeds    by    married 
women. 

In  the  Second  Part  just  pubUshed,  the 
Author  treats, — 1st,  of  Ante-nuptial  Agree- 
ments ;  including  promises  to  marry  and 
promises  and  agreements  in  consideration  of 
marriage;  requirements  of  the  Statute  of 
Frauds;  agreements  binding  on  one  side 
though  not  performed  on  the  other  ;  of  the 
terms  and  construction  of  ante-nuptial  agree- 
ments ;  and  of  promises  and  agreements  by 
infants.  2nd,  Marriage  Settlements, — com- 
prising settlements  in  pursuance  of  ante- 
nuptial articles ;  ante-nuptial  settlements  ; 
and  post-nuptial  settlements.  3rd,  Eqiut-* 
able  rights  of  married  women,  wherein  of 
the  separate  use,  its  origin  and  nature ;  the 
wife's  dominion  over  her  separate  property ; 
the  separate  use  with  and  without  restramt 
upon  anticipation  ;  pin-money ;  and  wife's 
separate  trading.  4th,  Separation  of  Hus- 
band and  Wife  by  private  arrangement, — 
comprehending  conflict  of  the  civil  and  ec- 
clesiastical jurisdiction ;  deeds  of  separa- 
tion ;  and  miscellaneous  points  as  to  deeds 
of  separation. 

Mr.  Macqueen's  work  will  doubtless  take 
its  place  amongst  the  standard  Treatises  of 
the  Law.  He  has  not  confined  himself  to 
the  collection  and  arrangement  of  the  De- 
cisions of  the  Courts,  but  has  discussed  the 
grounds  and  reasons  thereof.  The  plan  of 
the  book  is  excellent.  It  treats  first  of 
general  rifles  and  then  of  exceptions  and 
special  cases.  The  work  is  at  once  prac- 
tical and  scientific.  The  subject-matter  has 
been  distributed  according  to  the  order  of 
time,  and  the  simpler  cases'  prepare  the  way 
for  the  complex.  Mr.  Macqueen,  in  justi- 
fication of  his  Coinmentaries  on  the  de- 
cisions, well  observes,  that  **  The  remarks 
of  a  legal  writer  may  be  of  use  in  practice. 
He  has  his  mind  full  of  the  subject.  All 
the  authorities  have  been  reviewed  by  him. 
He  finds  a  case,  which  in  the  language  of 
the  Courts  '  sUnds  alone.'  By  a  word  or 
two  he  may  prevent  it  from  misleading. 
He  puts  readers  on  their  inquiry,  and,  by 
inducing  an  exercise  of  thought,  fixes  legal 
principles  in  the  reason  as  well  as  the  me- 
mory." 

The  policy  of  the  decision  in  Purdew  v. 
Jackson,  (1  Russ.  1),  has  been  much  ques- 
tioned. Mr.  Macqueen  observes,  that  the 
objections  to  it  deserve  attention :  they  are 
grave  if  not  conclusive : — 

"  Where,  it  is  asked,  is  the  wisdom  of  al- 
lowing a  married  pair  and  their  children  to 

I  starve  when  the  wile  has  a  reversionary  chose 
in  action  adequate  to  supply  their  wants  ?   and 
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^ere  is  the  consistency  of  maintaining  such  a 
rule  in  one  species  of  property,  and  violating 
it  in  another  I  If  it  be  the  perfection  of  justice 
to  Jock  up  the  wHfe's  reversionary  interests  in 
personaltT,  why  are  her  leyersionary  interests 
lo  realty  left  at  the  disposal  of  herself  and  her 
hoshaad?  Two  things  the  opposiles  of  each 
oftlier  eannbt  be  right.  But  of  the  power  over 
the  wife's  real  estate  no  complaints  are  heard ; 
because  from  this  power  no  inconvenience  is 
felt,  but  on  the  contrary,  great  utility  arises. 
The  provisions  for  separate  use,  the  restraint 
upon  anticipation,  and  the  equtty  to  setdement 
are  contrivances  amply  sufficient  for  the  wife's 
security.  She  is  more  likely  to  lose  than  to 
gain  by^the  enforcement  of  a  rule  which  makes 
propeity  to  depend,  not  upon  right,  hut  upon 
accident.  Thus,  where  as^  occasionally  happens, 
a  purchaser  chooses  to  rely  on  the  honour  of  a 
married  woman,  he  may  buy  her  reversionary 
diose  in  action,  notwithstanding  legal  rules. 
But  he  incurs  a  risk,  in  respect  of  which  his 
price  will  not  come  up  to  more  than  a  half  or 
a  third  of  the  true  value  of  the  property.  In 
such  a  case  can  it  be  doubted  that  the  chief 
sufierer  (supposing  her  to  act  honestly)  is  the 
wife  herself  ?  ^ 

"  In  other  cases  insurances  are  effected,  but 
always  at  a  sacrifice ;  of  which  the  wife  feels 
the  severity. 

**The  opponents  of  Purdevo  v.  Jackson  fur- 
ther contend  that  'it  has  thrown  out  of  the 
market  many  valuable  interests.  And  when 
the  prmciplfi  or  theory  of  the  decision  is  ex* 
amined,  it  will  be  found  unsatisfieictory ;  for  it 
professes  to  be  bottomed  on  the  maxim,  that 
equity  follows  the  law.  But  the  interest  in 
Ardew  V.  Jackson  was  an  interest  known  only 
to  e()uitable  jurisdiction;  to  which  there  is 
nothing  analogous  at  law.'  The  law  therefore 
imposed  no  restraint  up^n  the  Court ;  whidi, 
in  making  a  new  precedent,  was  free  to  .coneuU 
the  plain  dictates  of  convenience  and  utiUty. 

"The  analogy  recognised  between  a  legal 
cbote  in  action  and  a  trust  fund  in  equity  is 
not  a  little  forced  and  metaphorical.  But  it 
seems  to  fail  still  more  when  the  property 
(as  in  Purdew  v.  Jackson)  is  actually  in  Court ; 
for  ia  that  case,  the  money  has  been  recovered, 
and  is  secure.  There  may  indeed  be  a  contest , 
between  rival  claimants  of  the  fund ;  but  there 
eta  be  no  question  with  the  party  against 
whom^.if  the  case  were  subject  to  legal  juris- 
dktion.  an  action  would  have  laid  to  compel 
payment 

"'Better,  therefore,  say  the  opponents  of 
Purdew  v.  Jackson,  would  it  have  been  to  give 
effect  to  the  husband's  assignment  of  the  wife's 
choses  in  action,  subject  to  her  equity.  This 
(whidi  was  Lord  Hardwicke's  notion,)  would 
hare  enabled  the  husband  to  make  use  of  the 
wife's  property  during  the  coverture ;  smd,  at 
the  same  time,  would  have  secured  a  provision 
for  her  in  the  event  of  survivorship. 

"Arguments  of  convenience  induced  Courts 
of  Equity  long  since  to  disregard,  or  evade,,  the 
legal  rule  which  says,  that  choses  in  action 
cannot  be  assigned ;   and  it  may  be  doubted 


I  whether  similar  consLderaticms  oi^g^tnat  also 
to  have  moved  them  to  go  a  little  farther,  and 
dispense,  in  many  cases,  with  that  manual  ap- 
prehension which  lawyers  denominate  a  re- 
dactisa  into  poseeaekm. 

"  Such  are  the  objecdons  which  have  been 
urged  against  this  celebrated  decision,  which, 
however,  has  kept  its  groimd  for  now  more 
than  a  quarter  of  a  century." 

The  leamed4Hithor  also  has  reviewed  the 
recent  decision  of  the  Ixird  Chancettor  in 
Whittle  V.  Henninff,  in  which  the  fsets 
were  shortly  these : — 

"  A  fund  in  Court  was  held,  under  a  maiv 
riage  settlement,  upon  trust  to  pay  the  divi- 
dends to  the  husband  for  life,  then  to  the  wife 
for  life,  and  then,  upon  trust,  to  pay  the  prin- 
cipal  to  such  chilid  or  children  of  the  marriage 
as  the  hnaband  and  wife  should  appoint.  The 
husband  and  wife  made  an  appointment  in 
favour  of  one  son.  Soon  afterwards  this  son 
relinquished  his  interest  to  hie  mother;  in  order 
that  her  life  estate  might  expand  into  an  ah- 
Folute  interest,  expectant  on  the  husband's 
death.  Fmally,  the  husband  himself  assigned 
and  surrendered  to  her  his  life  estate.  It  was 
then  assumed  that  Uxe  fund  had,  by  virtue  of 
the  process  here  resorted  to,  become  sl  present 
interest  whieh  the  haabartd  cocdd  elaira  of 
transfer  subject  to  the  wife^s  equity  to  a  set- 
tlement. But  the  real  object  of  the  noachinery 
was  uldmately  to  vest  the  property  in  the  sen, 
for  whose  benefit  and  advancement  in  life  his 
parents  intended  it.  Aocordtngly,  they  pre- 
sented a  petition  praying  that  the  fund  might 
be  transferred  to  him.  lliis  petition  came,  in 
the  first  place,  before  Lord  Langdale,  to  whom 
sundry  precedents  were  cited  in  support  of  the 
apphcatioo.  In  particular,  the  case  of  Hhjomb 
V.  UaU,  before  the  Vice^CbineeUorof  Engfamd, 
was  relied. upon ;  and  it  was  alleged,  that  upon 
the  strength  of  these  authorities  a  practice  had 
growa  up,  and  large  sums  of  money  had  been 
paid  away.  But,  on  the  other  hand,  it  ap- 
peared that  in  Story  v.  Tange,  Lord  Langdale 
had  declined  to  follow  upon  petition  the  pre- 
cedents which  had  been  made  by  the  Vice- 
Chancellor  of  England,  thinking  the  matter  too 
important  to  be  decided  without  bill  filed.  The 
consequence  was  that,  when  the  application  in 
Whittle  V.  Henning  came  before  his  lordship, 
he  simply  dismissed  the  petition,  retainisg 
his  former  views.  In  other  words,  he  refused 
his  assistance  to  the  petitioners.  An  appeal 
was  then  taken  to  the  Lord  Chancellor,  who, 
though  he  did  not  appear  to  feel  the  hesitation 
expressed  by  Lord  Langdale,  took  time  to  con- 
sider: and  ultinralely  pronounced  judgment, 
holding  that  the  interest  of  the  wifs  contiaoed 
still  nsversionary,  and  gnafferted  by  aU  tkat 
had  been  done." 

Referring  to  our  notice  of  the  first  part 
of  this  volume,  we  must  here  close  onr  ob- 
servations and  extracts. 
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,/      •^^^^►ea  notrecff^W. 
^  ^    the  wliol 

6^d  that  K,^. 
;      ?eiTed  a' 

An  Act  to  provide  a  more  vakutbal  Aegulation 
and  Control  over  the  Maintenance  of  posr 
Persona  in  Houses  not  being  the  Wuik- 
housea  of  any  Unioa  or  Parish. 

[nth  May,  1849^ 
1.  Tkt  Poor  Lmo  Bottrd  to  isame  ruhs  and 
rtSuktion9  to  hautefwker^  the  poor  ttre  mam- 
twud  under  ooniraei.^A  ^  5  IV.  4,  c  76.-* 
Whereas  poor  persooa  tan  aosadBnies  lodged 
and  naintained  under  oaotracta  or  afnrewnants 
for  certain.  payoieDts  in  houaas  and  eataUiah- 
menta  not  being  the  ^vorkhooaaa  of  any  union 
or  pariah,  nor  sabject  to  the  eiftct»re  eontrol 
of  any  guardians  or  overaeere  or  •ther  pa- 
rochial anthorities,  and  no  anflktent  powers 
are  vested  in  any  authority  to  lognlate  the 
heases  or  eetabliahmenta  wherein  auch  per- 
Bana  an  lodged  and  maintained,  andi  it  ia  ex- 
pedient that  such  powers  should  be  given :  Be 
it  therefore  enacted  by  the  Queen's  most  ex- 
cellent Msyeaty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  preaent  parliament  aa- 
aembled,  and  by  the  authority  of  the  same, 
llntitahaU  bekwiul  €er  the  ComcdissionsM 
fQradnunialBnBg  the  Lawa  for  Rdief  o£  the 
Poor  in  Bngisnc^  and  ifcey  are  hereby  rvjubed, 
fmm  tioie  to  tinae  ae  they  afaidl  see  occaawn,  to 
make  aod  iaaoe  all  auch  rales,  ofdeie,  and' re- 
gohuiana  dor  tkaaaanagemeiit  and  govemmant. 
of  any  hMwe  or..e8taUi8hment  wherein  any 
poeTMnon  ahaU  bolodged»  boarded,  or  aaakt- 
taineoft  for  fain  or  Bemnneoaiian,  nnder  any 
caamct  or  agreement  enfteved  into  by  the  pro- 
prietor,, raanagor,  or  s^Mrintendent  of  aueh 
hauae  or  eatabiaikHiflBt,  or  on  his  bsludf,  with 
any  goandiana^  ovenaert,  or  other  peoaone 
haring  the  ordering  or  management  of  the 
paor  in  any  nsaon  or  pariah^  ar  for  the  odi»^ 
calion  of  any  poor  children  therein,  in  Hke 
manner  and  tothe  aame  eaobent  aa  the  aaid 
Connnaaionen  are  by  law  empowered  to  do 
in  the  caae  of  any  woridionae  brionging  to 
aw  MOQ  or  pansh;  and  Ml  auch  rnlea, 
oraers,  and  regnlationa  ahall  have  the  like 
effisct  aa  other  rules,  orders,  and  lagolationa  of 
the  said  ConHnasaioaera,  and  ahall  beobeyed 
acoordiagly,  with  the  like  penaMes  on  any 
i^giector  diaobadience  theiaof,  to  boenforoed 
opon  aanamary  convietMm,  aa  peaallaea  usidsr 
tbeact  of  the  5  W.  4,  intituled  ''An  Act  for 
theAmcndBBentand  betltr  AdnmHstmtioo  of 
the  Lawa  relating  to;the  Paor  in  England  and 
Walea^"  may  now  bocnfopced. 

2^  Notlung  kerem  to  egiemd  to 
liyiaaw  amd  toyiiirfft— Provided 
leas,  and  be  it  enacted,  That  nothing 
contained  ahall  eadend  to  any  county  lunatic 
aaykm  or  hoapital  registered  or  honae  hccnaed 
for  the  reception  of  lunalies,  nor  to  any 
hospital,  infirmary,  school,,  or  other  inaflltotion 
n^iported  by  public.  airii8cnptiqna>  and  nudiH 
tamcd  for  purposes  of  charity  only. 


3.  Ruks  and  regnUOmnt  io^bcdh-eete^io  the 
manager  or  rrfficer  of  $he  e&tablifhment, — And 
be  it  enacted.  That  the  said  Commissioners 
may  direct  their  rules,  orders,  and  regnlationa 
to  any  person  being  or  acting  as  the  proprietor, 
manager,  or  euperiniendent,  or  aa  an  officer  or 
asfiistant,  in  any  such  house  or  establishmrat 
as  aforesaid,  and  the  same  shall  come  into 
operation  so  soon  as  the  said  Commissioners 
shall  therein  declare,  and  shall  be  binding  upon 
the  person  named  therein,  and,  if  they  shall  so 
direct,  upon  every  person  who  shall  aflenvarda 
succeed  to  him  in  the  same  capacity. 

4.  Fow  Law  Boatd  may  prohibit  the  re- 
ception  or  retenium  of  poor  in  any  suck  house, 
— And  be  it  enacted.  That  the  said  Commis- 
sioners  shall  be  empowered,  if  at  any  time  they 
shall  see  just  cause,  to  prohibit,  by  order  under 
their  seal,  the  reception  or  retention  of  any 
poor  person,  or  any  class  of  poor  persons,  in 
any  such  house  or  establishment,  and  there- 
upon it  shall  not  be  lawful  for  any  such  pro-> ' 
prietor,  manager,  or  superintendent,  or  other 
officer  or  assistant,  to  receive  or  retain  any  poor 
person  therein,  contrary  to  the  terms  of  such 
order,  so  long  as  it  shall  be  in  force,  nor  for 
any  guardians,  overseers,  or  other  such  per- 
sons as  aforesaid,  to  send  any  poor  person  to 
such  house  or  establishment,  contrary  to  such 
order,  provided  that  no  such  guardians,  over- 
seers, or  other  such  persons  as  aforesaid,  nor 
any  officer  of  any  union  or  parish,  shall  incur 
any  legal  responsibility  in  respect  of  the  neglect 
of  such  order,  until  a  copy  thereof  shall  have 
been  sent  to  the  guardians  of  the  union  or 
paririi,  or  to  the  overseers  of  the  parish,  or 
other  such  persons  as  aforesaid,  in  the  numner 
in  which  orders  of  the  said  Commissioners 
are  now  sent  to  guardians  or  overseers. 

5.  Poor  Law  Board  may  remoffe  any  officer  of 
such  house.  —  And  be  it  enacted.  That  the 
said  Commissioners  may,  by  order  under  their 
seal,  remove  from  his  office  or  service  any 
officer,  servant,  or  assistant  in  any  such  house 
or  estabfisfament  whom  they  shall  deem  unfit 
or  incompetent  to  discharge  the  dnties  of  his 
situation,  or  who  shall  at  any  time  refuse  or 
\rilfully  neglect  to  obey  and  carry  into  eflTect 
any  of  the  rules,  orders,  or  regulations  issued 
by  the  said  Commissioners  under  their  seal  for 
the  regi^ation  of  such  house  or  establishment, 
or  of  the  officers  or  inmates  thereof;  and 
thereupon  such  officer,  servant,  or  assistant 
ahall  forthwith  cease  to  act  in  his  office,  ser- 
vice,  or  employment,  and  ahall  be  entitled  to 
claim  and  recover  a  rateable  proportion  of  his 
salary,  wa^s,  or  other  remuneration  up  to  the 
time  of  his  being  so  removed,  but  no  more, 
from  the  person  liable  to  pay  the  same,  subject 
to  any  defence  at  law  which  may  then  be  open 
toliie  person  from  whom  the  same  shall  be 
claimea. 

(J.  Poor  Law  Board  may  regulate  eontraets. 
—And  be  it  enacted.  That  the  said  Commis- 
sioners may  from  time  to  Ume  issue  any  oixler 
which  they  may  deem  necessary  for  regulating 
the  mode  in  which  any  contract  shall  be  en- 
tered into  for  the  lod^g,  boarding,  ormsdn- 
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tenance  of  any  poor  person,  with  the  pro- 
prietor^ manaffer^  or  superintendent  of-  such 
house  or  establishment  as  aforesaid,  or  the 
terms  or  the  duration  of  any  such  contract ; 
and  if  after  the  issuing  of  any  such  order  any 
contract  or  agreement  be  entered  into  with 
such  proprietor,  manager,  or  superintendent, 
or  any  person  on  his  behalf,  not  in  accordance 
with  such  order,  the  same  shall  be  voidable, 
and,  if  the  said  Commissioners  shall  so  direct, 
the  same  shall  be  void  and  of  no  effect ;  and 
all  payments  made  under  or  in  pursuance  of 
any  contract  or  agreement  not  made  and  en- 
tered into  in  conformity  with  such  order  as 
aforesaid,  at  any  time  after  the  said  Commis- 
sioners shall  have  declared  the  same  to  be  void 
as  aforesaid,  and  shall  have  given  notice  of 
such  declaration  to  the  guardians,  overseers, 
or  other  such  persons  as  aforesaid,  shall  be 
disallowed  in  the  passing  and  auditing  of  their 
accounts,  or  the  accounts  of  any  of  their 
officers  by  whom  such  payments  shall  have 
been  made  or  charged. 

7.  Persons  may  be  appointed  to  inspect  houses 
and  the  poor  maintained  therein. — Remunera- 
tion to  such  persons,— And  be  it  enacted.  That 
the  said  Commissioners  may,  if  they  think  fit, 
appoint  a  person  either  temporarily  or  perma- 
nently to  visit  any  such  house  or  establish- 
ment, and  to  inspect  the  same,  and  the  poor 
persons  received  and  maintained  therein,  and 
to  make  a  report  to  such  Commissioners  upon 
any  visit  and  inspection;  and  such  person 
shall  be  paid  by  the  guardians  or  overseers,  as 
the  case  may  be,  of  the  several  unions  or 
parishes  from  which  poor  persons  shall  have 
been  sent,  and  shall  be  at  the  time  of  such 
visitation  maintained  therein,  such  remunera- 
tion as  the  said  Commissioners  shall  by  order 
under  their  seal  direct. 

8.  Power  to  justices  to  visit  houses,— Power 
to  General  Board  of  Health  to  appoint  a 
superintending  inspector  to  visit  houses  and 
examine  officers,  ^J-c.—And  be  it  enacted.  That 
it  shall  be  lai^ful  for  any  justice  of  the  peace 
acting  in  and  for  the  jurisdiction  in  which 
such  house  or  establishment  shall  be  situated, 
to  visit,  inspect,  and  examine  the  same,  at 
such  times  as  he  shall  think  proper,  for  the 
like  purpose  and  with  the  same  power  as  any 
iustice  nas  now  by  virtue  of  the  act  herein- 
before mentioned  of  the  fifth  year  of  bis  late 
Majesty  in  respect  of  the  workhouse  of  any 
union  or  parish ;  and  it  shall  be  lawful  for  the 
General  Board  of  Health,  where  they  shall 
think  proper,  by  order  under  the  seal  of  the 
said  boara  and  the  hands  of  any  two  or  more 
members  thereof,  to  authorise  a  superintend- 
ing inspector  to  visit  and  inspect  from  time  to 
time,  or  at  such  time  or  times  as  such  board 
shall  direct,  any  such  house  or  establishment, 
and  to  ascertain  the  state  and  condition  of  the 
same,  and  of  the  poor  people  therein,  and  to 
report  thereon  to  the  board  j  and  it  shall  be 
lawful  for  such  superintending  inspector  ac- 
cordingly so  to  visit  and  inspect,  and  to  ascer- 
tain such  state  and  condition,  and  to  examine 
any  officer,  servant,  assistant,  or  inmate  of  such 


house  or  estabUcmsidecation^lation  thereto; 
and  the  powers  lem  to  gio  sons  of  the  Public 
Health  Act,  1848."  cases,  ^In  to  the  examina- 
tion of  persons  A  lawyeirposes  of  an  inquiry 
under  such  acwsesmoo.perintending  inspector, 
shall  extend  afreobj^plicable  to  the  examina- 
tion of  such  dS^^^ervants,  assistants,  and 
inmates.  ^^  ' 

9.  Interpretation  o)r  \— And  be  it  enacted, 
That  the  several  words  used  in  this  act  shall 
be  construod  in  the  same  manner  as  in  the 
said  act  of  the  fifth  year  of  his  late  Majesty, 
and  the  statutes  explaining  and  amending  it, 
and  all  the  provisions,  enactments,  and  regn- 
lations  contained  in  the  said  act  and  the  said 
subsequent  statutes  shall  be  extended  to  this 
act,  so  far  as  the  same  may  be  applicable,  and 
subject  to  the  provisions  herein  contained. 

10.  lb  apply  to  England  and  B^ales  oniy.— 
And  be  it  enacted,  That  this  act  shall  extend 
only  to  England  and  Wales. 

11.  Act  may  be  amended,  SfC. — And  be  it 
enacted,  That  this  Act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  this 
present  Session. 


STATUS  OF  ATTORNEYS. 


To  the  Editor  of  the  Legal  Observer. 

Sir, — ^A  great  deal  has  lately  been  said  as 
to  the  standing  in  society  of  attorneys  and  so* 
licitors  in  the  present  day.  It  has  been  al- 
leged, and  I  am  afraid  with  great  truth,  that  as 
a  class  they  stand  in  a  very  unenviable  po- 
sition :  they  are  not  looked  upon  as  honour* 
able  and  useful  members  of  the  public,  be- 
longing to  a  gentlemanly  and  learned  profes- 
sion. As  an  attorney  and  solicitor,  I  must 
confess  with  great  pajn,  that  society  generally 
does  entertain  this  Sad  opinion  of  rov  pro- 
fession, and  I  have  endeavoured  to  find  out  a 
reason,  and  believe  I  hAve  succeeded.  The 
profession,  no  doubt,  it  must  be  admitted,  is 
overcrowded,  and  has  amongst  its  numbers  a 
great  many  scamps.  Now,  how  do  these 
scamps  get  into  the  profession  ?•- a  profession 
which  ought  only  to  enable  men  of  good  cir- 
cumstances to  enter  it.  It  is  the  pernicious 
system  of  the  liberal-minded  attorney  giving 
his  managing  clerk  his  articles  and  paying  htm 
a  salary  during  his  service.  Thh  clerk,  in 
most  instances,  comes  from  a  family  with  no 
means  whatever;  be  has  no  other •  education 
than  merely  learning  to  read  and  write,  and 
having  entered  his  master's  office  as  an  office- 
boy,  he  has  been  subjected  to  the  drudgery 
and  menial  services  office-boys  have  to  ner- 
form— consequently  from  the  time  of  their 
birth  they  have  no  opportunities  of  under« 
standing  gentlemanlv  conduct  and  bearing, 
nor  have  mey  the  refined  ideas  that  a  member 
of  a  learned  profession  ought  to  poesees.  It 
must  be '  conceded  that  the  youth  whose 
patents  can  afford  to  pay  a  premium  of  300 
ffuineas  (sometimes  400  and  500  gunaeaa)  to 
be  articled  to  a  solicitor,  in  addition  to  the 
very  heavy  stamp  duty  120/.  and  other  fees^ 


Status  of  Attomeys.^EaBcluswe  Jurisdiction  of  the  County  Courts. 


103 


and  which  joQth  does  not  receive  one  farthinp; 
remuneration  during  the  whole  dve  years — it 
muBt,  I  say,  be  conceded  that  such  a  youth  ia 
more  likely  to  have  received  a  proper  edn^ 
cation  and  to  have  niized  with  gooa  society, 
and  therefore  have  received  a  higher  perception 
of  nice  and  honourable  notions  than  a  youth 
whose  parents  can  give  him  no  otiier  education 
than  what  a  charity  school  imparts,  and  who 
enters  his  master's  office  as  a  boy  to  run 
errands.  Both  youths  may  be  diligent  and 
honest,  but  one  thinks  of  what  society  will  say 
of  his  actions,  the  other  laughs  at  the  idea, 
and  thinks  that  so  long  as  he  does  not  breidc 
the  law  he  is  doing  everything  that  is  right — 
what  does  he  care  for  the  opinion  of  society — 
his  society,  his  friends,  look  upon  him  as  the 
gentleman  of  the  family,  and  so  long  as  he  has 
money,  do  not  look  into  the  manner  of  getting 
it  if  it  has  been  legally  obtained.  I  say.  Sir, 
that  this  system  is  the  cause  of  the  degradation 
of  our  profession ;  it  overcrowds  it,  and  thereby 
prevents  the  man  of  education  from  making  a 
living,  and  also  brings  into  it  a  class  of  men 
who  disgrace  it. 

I  own  that  I  have  been  very  severe  in  my 
observations,  but  let  any  man  of  us  candidly 
look  into  his  dealings  with  the  profession 
generally,  and  he  must  admit  that  he  ha%  re- 
ceived the  most  uncourteous  and  unprofes- 
sional conduct  from  men  who  have  risen  from 
the  drudgery  of  the  office.  I  have  many  such 
men  in  my  eye  at  this  moment,  and,  no  donbt, 
jour  readers  from  experience  could  swell  the 
nnmbers.  I  readily  adroit  that  there  are.  Bud 
have  been,  several  most  honourable  exceptions 
to  the  rule  I  have  laid  down,  but  such  excep- 
tions are,  I  am  sorry  to  say,  within  my  know- 
ledge bat  few. 

It  is  for  the  public  benefit  that  the  aitomey 
should  be  a  man  of  education  and  honourable 
fe^ags,  and  therefore  the  legislature  ought  to 
do  an  it  can  to  promote  such  a  result.  The 
legislature  cannot  say  what  premium  an  at- 
torney shall  take  with  his  clerk,  that  must 
depend  upon  circumstances;  but  it  can  say 
that  the  clerk  shall  receive  no  salary  from  ■  his 
master,  other  directly  or  indirectly,  during  his 
artaclet;  this  would  prevent  (he  evil  I  have 
complaraed  of  in  a  great  measure,  as  the  derks 
who  have  obtained  their  articles  bv  gift  could 
not  exbt  without  a  salary ;    but  I  think  the 


professbn  ought  to  provide  the  remedy  them- 
selves. We  find  tiie  barrister,  during  the  time 
he  is  eating  his  terms  preparatory  to  his  call, 
is  not  allowed  to  receive  a  salary  from  any 
occupation  ;  and  in  some  of  the  Inns  there  is 
a  regulation  that  no  one  who  has  been  a  bar- 
nster's  clerk  shall  be  caUed-^that  is,  no  one 
who  has  in  that  branch  been  employed  as  a 
menial;  and  I  betieve  the  proctors  have  a  re- 
gulation amongst  themselves  not  to  take  a 
pupil  without  a  fee  of  a  thousand  guineas.  If 
that  be  so  with  the  other  branches  of  the  same 
profession,  why  should  not  the  attorney  adopt 
a  timilar  safeguard  and  preventive  ^  The 
legislature  has  done  something  to  force  re-> 
•pectability  by  demanding  a  high  stamp  duty 


from  the  pupils  of  attorneys  and  proctors; 
this  did  not  keep  out  objectionable  parties,  and 
the  proctor  then  adopted  a  more  stringent 
rule,  and  what  is  the  result  ?  It  is  this,  that 
the  profession  of  the  attorney  is  overrun  and 
not  respected,  whilst  that  of  proctor  is  select 
and  much  respected. 

There  is  another  matter  I  will  slightly  advert 
to :  the  attorneys  do  nothing  to  make  them- 
selves respected ;  they  do  not,  as  proctors  do, 
adopt  any  course  by  which  they  may  be  known 
in  their  own  Courts  from  the  mob,  and  what 
is  the  consequence  ?  any  person  who  wants  a 
seat  In  Court  says  he  is  an  attorney— be  sits 
where  attorneys  ought  only  to  sit — and  it  must 
be  admitted  tnere  is  a  very  motley  unwashed 
set  always  sitting  on  the  seats  reserved  for 
attorneys.  This  set  of  unwashed  pass  for  at- 
torneys, and  how  are  the  barristers  and  judges 
to  know  the  contrary  ?  Their  appearance  does 
not  demand  the  slightest  respect,  and  then  the 
whole  class  are  snubbed.  I  am  convinced  that 
if  we  were  to  adopt  the  old  forensic  costume, 
that  botii  the  Bar  and  the  Bench  (knowing 
who  we  were)  would  treat  the  attorneys  with 
more  respect  than  at  present.  We  do  not  find 
that  the  proctor  is  submitted  to  the  same 
painful  allusions  from  the  Bar  that  the  at- 
torneys are,  although  the  opportunities  and 
occasions  are  the  same,  and  I  can  only  account 
for  the  difference  by  the  bearings  of  the  dif- 
ferent parties. 

I  am  an  attorney  and  solicitor  of  some  years' 
standing,  and  I  feel  a  great  interest  in  the 
welfare  of  my  branch  of  the  profession.  I 
have  often  considered  over  the  causes  for  the 
deterioration  of  it  in  the  public  mind,  and  have 
come  to  the  foregoing  conclusions.  If  you 
think  that  I  am  not  far  from  being  right,  I 
know  that  you  will  do  anything  which  is  likelj 
to  remedy  the  evil;  and  I  therefore  submit 
my  remarks  to  you,  that  the  subject  may  be 
brought  before  your  readers. 

An  Attorney. 


EXCLUSIVE  JURISDICTION   OF   THE' 
COUNTY  COURTS. 

PROPOSED    ALTERATIONS. 

The  trouble  and  inconvenience  of  attending 
the  trial  of  causes  in  the  County  Courts  are 
considered  as  evils  by  many  persons  whose 
time  is  fully  occupied,  and  by  others  who,  from 
age,  infirmity,  or  other  .circumstances,  are 
unable  or  incapable  to  attend  to  such  matters, 
and  which  clearly  have  caused  the  great  accu- 
mulation of  buainess  in  the  Palace  Court, 
wherein  it  is  conducted  in  a  manner  similar  to 
that  of  the  SiH>erior  Courts. 

Why  then  should  the  new  Courts  be  ex- 
clusive ?  Why  should  they  not  be  concurrent, 
ultra  2L  or  5/.  at  the  most,  as  were  the  ma- 
jority of  the  old  Courts  of  Request  ?  so  that 
such  persons  might  freely  sue  in  a  Superior 
Court  as  formerly,  wherein  their  personal  at- 
tendance is  not  required,  even  in  the  case  of  a 
trial,  and  wherein  only  about  5  per  cent,  of  the 
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causes  commenced  tlierein  are  actually  tried,  the 
rest  being  all  settled  immediately  or  otherwifie 
invanotts  ways  by  the  attorneys  out  .of  Court, 
without  any  trouble  to  the  parties  or  their  wit- 
nesaes.;  whereas  in  the  Cointy  Courts  all  the 
causes  are  tried,  or  at  least  the  parties  are  oc- 
casioned just  the  same  trouble  and  expense  in 
preparing,  for  trial  and  attending  the  Court  for 
that  purpose. 

Besides,  it  is  submitted  that  the  practice  of 
the  County  Courts  is  impolitic,  if  not  often 
decidedly  dangerous,  (considering  the  frailties 
of  human  nature,)  in  permitting  the  parties  to 
be  their  own  witnesses,  which  was  always 
viewed  as  one  of  the  cluef  objections  to  the  old 
Courts  of  Hequest,  as  having  a  direct  tendency 
to  the  encouragement  of  perjury; — that  thiie 
sad  crime  is  often  committed  bv  persons  when 
placed  in  a  similar  position,  is  out  too  plainly 
prored  by  the  repeated  complaints  on  tbe  sub- 
ject, maoe  as  wdl  by  the  judges  of  the  In> 
solyent  Debtors'  Court  as  of  other  Courts; 
which,  it  is  submitted,  abundantly  shows  the 
necessity  of  diminishing,  rather  than  of  ex- 
tending, a  system  manifestly  untfound  and 
contraiy  to  the  long-established  principles  of 
the  common  Jaw  of  this  country. 

Nevertheless,  I  seek  not  to  injure,  but  what 
^nll  ultimately  benefit  the  County  Courts, 
namely,  to  render  them  less  objectionable,  and 
consequently  they  will  soon  become  more  re- 
spected, which  I  am  convinced  will  be  beat 
^Eected  by  repealixi^  their  exclusive  jurisdic- 
tion, so  that  creditors  may  liave  the  option  of 
resorting  either  to  an  Inferior  or  a  Superior 
Court,  as  may  be  most  convenient ;  and  that 
no  debtor  should  be  damnified  thereby,  the 
oorts  of  small  actions  in  the  Superior  Courts 
which  have  been  already  (at  least  the  attornejr'B 
pjurt)  materially  reduced*  might  be  lowered, 
e^ar  by  a  graduated  scale  or  otherwise,  to  an 
amount  just  about  corresponding  with  those 
of  the  County  Courts.  Why  should  the  prime 
cost  of  the  writ,  and  of  most  of  the  other  parts 
of  the  machinery  of  actions  in  a  Superior 
Court  be  the  same,  whether  for  21.  or  for 
2^0007.  ?  Pariiament  has  by  its  acts  repeatedly 
sanctioned  a  sliding  scale  in  these  matters  at 
all  events.  The  newCowts  are  as  yet  merely 
experimentd,  and  consequently  ^e  more 
subject  to  modification  as  circumstances  re- 
quire. That  law  in  this  respect  must  be  best 
which  most  suits  the  feelings  and  convenience 
of  aH  the  multitudinous  members  of  the  com- 
munity. The  County  Courts,  doubtless,  will 
always  have  sufficient  occupadon.  Indeed 
those  of  the  metropolis  and  of  some  of  the 
other  great  towns  are,  it  is  believed,  often 
mnch  overcrowded,  and  consequently  an  ad- 
ditional inconvenience  to  the  public. 

As  the  Bankruptcy  Courts  in  the  country 
are  few  and  far  between,  and  therefore  very  in- 
convenient, and  as  the  country  County  Courts 
now  adjudicate  in  matters  of  insolvency^  it  is 
submitted  whether  they  might  not  do  so  ad- 
vantageously in  bankruptcy  also,  where  there 
is  no  Bankruptcy  Court  within  a  certain 
distance. 


The  following  are  some  oi  the  banefitfi 
which  would  be  produced  to  the.publie  by  the 
adaption  of  my  suggestion,  viz. : — 

Ist.  A  saving  of  time  aad  trouble  to  saeh 
persons  as  those  abovermeutioBed  by  auing  ia 
a  Superior  ConrL 

2mi.  A  pecuniary  savins  to  the  defendaols 
in  aU  the  actions  now  allowed  to  be  brought 
in  tbe  Superior  Courts  for  debte  under  20/. 

3rd.  Fewer  applications  to  thoee  Courts  for 
probibitionSy  &c.,  as  to  proceedings  in  the 
County  Courts. 

4th.  The  speedy  and  admost  entire  destruc- 
tion «f  the  great  business  in  tbe  Palace  Court, 
without  the  cost ^  any  compensationi^hatever 
to  the  public,  and  which  Court,  it  appears 
pietty  plainly,  cannot  be  entirely  doaed,  at 
least  not.  without  .an  immense  expenae. 

Now  all  that  is  necessary  to  effect  these 
salutary  refibrme  is  merely  a  short  act  of  par- 
liament,  repealing  the  129th  dauae  of  the  9  & 
10  Viot.  c.  95,  aad  authorising  the  Judges  of 
the  Superior  Courts  (as  before  has  been  dene) 
to  make  rules  for  the  further  reduction  of  the 
costs,  and  especially  of  the  money  first  payable 
on  issuing  or  instituting  the  proceedings  in 
causes  in  those  Courts  for  recovery  of  debts 
not  exceeding  20/.,  and  which  it  is  verily  be- 
lieved wUl  aSford  a  cheap,  simple,  and  satis- 
factory cure  for  idl  the  comphonts  upon  the 
6ul]ject»  including  even  that  as  to  the  Badace 
Court,  without  at  aU  disturbing  the  New 
County  Courts. 

ViNDVX. 


QUESTIONS  AT  THE  EXxVMINATION. 

Trinity  Term,  1849. 
I.  Preliminary. 

1.  Where,  and  vrith  wluun,  did  you  aerie 
your  clerkship  ? 

2.  State  the  particular  branch  or  branehei 
of  the  law  to  wnich  you  have  priBcipalliy  ap* 
plied  yourself  during  your  clerkship. 

3.  Mention  some  of  the  principal  inw  books 
which  you  have  read  and  atudied. 

4.  Have  you  attended  any  and  what  law 
lectures  2 

II.  GoMvoN  Law,  and  Practtck  of  tbe 
Courts. 

5.  What  is  the  usual  mode  of  cooimenouig 
an  action  at  common  law? 

6i.  When  a  writ  has  been  served,  what  is  the 
next  step  the  plaintiff  takes,  and  what  nausthe 
take  care  is  the  state  of  the  parties  before  he 
takes  such  step  ? 

7.  Supposing  personal  service  oi  a  writ  of 
summons  cannot  be  effected,  is  there,  any  and 
what  remedy,  and  how  is  it  to  tio  obtained  i 

8.  If  &  plaintiff  apprehends,  after  aervice  of 
a  writ,  that  the  defendant  is  going  out  of  the 
jurisdiction  of  the  Court  from  whence  the.writ 
issues,  is  there  any  and  what  means  of  .slopping 
him,  and  how  is  it  to  be  effected. 

9.  What  is  the  meaning  of  the  word  venue* 
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and  wbat  an  the  rake  to  be  observed  respect- 

10.  Has  a  defendant  any  power  of  altering 
the  renue  ?  and  wkat  are  the  neeesGaiy-  steps  to 
be  taken  by  him  ?  and  can  it  be  dene  in  every 
sort  of  action  i 

11.  Is  there  any  and  what  dis tin aion  between 
a  judgment  in  an  action  of  assumpeit  and  aa 
action  of  debt? 

12.  What  ifl  the  usual  mode  of  laeetinf^  a 
defective  pleading  ?  and  is  it  available  to  either 
party? 

13.  When  is  a  cause  at  issue  ?  and  can  there 
be  more  than  one  issue  in  a  cause  ? 

14.  If  a  plaintiff  resides  abroad,  or  out  of  the 
jurisdiction  of  the  Court,  what  should  the  de- 
fendant do,  and  can  he  do  it  in  any  stage  of 
the  cause? 

15.  Is  there  any  difference  between  a  verdict 
tor  a  defendant  and  a  nonsuit  ? 

16.  What  is  the  meaning  of  a  judgment  non 
obstante  veredicto  f  how  is  it  to  be  obtained? 
and  what  effect  has  it  on  the  costs  of  the  ac- 
tion? 

17.  What  is  a  feigned  issue  ?  in  what  casee 
ifl  it  resorted  to  ?  and  by  what  authority  is  it 
fzaraed? 

18.  Is  there  any  difference  in  the  proceedings 
after  a  verdict  on  a  feigned  issue  and  a  real 
issue  as  to  enforcing  the  decision  ? 

19.  If  at  a  trial  a  juror  be  withdrawn,  what 
effect  has  it  upon  the  costs  of  the  cause  ? 

III.    CONVBYANCINO. 

so.  What  is  the  distinction  between  uses  and 
tnsts? 

21.  What  is  a  chattel  real  ? 

22.  What  are  the  rights  of  the  husband  in 
tile  cfaattete  real  of  his  wife  ? 

23.  What  is  understood  by  "  uses  in  strict 
settlement?"  and   state  an  instance  of  such 

24.  What  is  the  difference  between  a  lease 
for  the  Kfe  of  the  lessee,  and  a  lease  for  99 
yens,  if  the  lessee  shall  so  long  live  ? 

25.  What  diffin^enee  is  there  between  the 
Inbillty  of  the  lessee  and  the  liability  of  an  as- 
signee of  the  lessee,  in  regard  to  breaches  of 

26.  How  does  snch  liability  of  the  assignee 
of  the  lessee  differ  from  the  liability  of  the 
lessee^  executor  ? 

27.  In  what  case  is  a  lease  for  years,  made 
by  a  tenant  for  life,  bindiBg  on  those  in  re- 
naiader  after  his  death  ? 

■^  28.  What  length  of  title  is  it  the  practice  to 
nqmre  on  behalf  of  a  purchaser*  of  a  freehold 
esttte? 

29.  What  is  the  usual  mode  of  verifying  a 
pedigree? 

30.  When  does  a  judgment,  at  law  become  a 
chaqg&on  real  estate  ? 

31.  fihoaM  any,  and  wfa«t  search,  and  where, 
be  made-fear  a«y  and  what  incumbrances  against 
a  vendnr  of  real  estate  ? 

32.  What  fionnatitiea  are  now  required  for 
the  vaMd  ^xeenfeion  of  a  will  of  real  estate  ? 

33.  What  powers  should  be  given  to  the 
trustees  of  a  will  of  real  estate  directing  sales 


and  declaring  trusts  of  the  proceeds  that  may 
last  many  years  ? 

34.  WHiat  is  requisite  to  make  effeetoai  ^se 
deed  of  a  married  woman  not '  relating  to  her 
separate  estate  ? 

IV.    EauiTY  AND  Practice   of  the 
Courts. 

35.  Can  a  marrieil  woman  effactually  dispose 
of  property  to  which  she  will  become  entkled 
upon  the  hap^ieninif  of  a  future  eventi 

36.  If  a  person  has  been  appointed  a  trustee 
without  hiH  consent,  and  has  not  acted  and  is 
not  dcf^lrotts  to  act,  and  a  bill  is  filed  against 
hiro,  what  defence  should  he  make  ? 

37.  If  a  woman  after  martiage  becomes'  en- 
titled to  a  legacy  not  givf:n  to  her  separate  use, 
can  her  husband  insist  upon  its  being  pakl  to 
hina,  although  she  wishes  to  have  some  pro- 
vision out  of  it  for  her  separate  use? 

3S.  A  lessee  is  under  covenant  to  insmre 
against  fire,  in  the  joint  names  of  himself  and 
his  lessor,  and  the  lease  contains  a  condition  of 
re-entry  in  case  of  breach  of  any  covenant  in 
it ;  the  lessee  insures  in  his  own  name  onljf, 
and  the  lessor  commences  an  action  of  eject- 
ment for  the  breach  of  covenant.  Will  a  Court 
of  Equity  give  any  and  what  relief  to  the 
lessee  ? 

39.  A  party  entitled  under  a  devise  to  real 
estate  in  remainder,  after  the  death  of  another 
who  is  in  possession,  is  apprehensive  that  the 
validity  of  the  devise  may  be  questioned  at  law, 
on  the  death  of  the  party  in  possession,  and 
that  the  witnesses  to  prove  the  validity  of  the 
devise  may  then  be  dead.  Will  a  Court  of 
Equity  give  him  any  assistance,  and  in  what 
manner  ? 

40.  A  party  entitled  to  stock,  standing  in 
the  name  of  trustees,  is  afraid  that  it  maybe 
misapplied :  what  is  the  most  speedy  and  sum- 
mary  mode  of  preventing  the  transfer?  and 
under  what  statute  is  the  remedy  given  ? 

41.  A  testator  devises  his  real  estate  to  i4. 
and  B.,  with  power  of  sale,  and  of  giving  dis- 
charges for  the  proceeds  of  sale,  upon  trust  to 
pay  a  legacy  of  5,000/,  to  C,  to  pay  an  annuity 
of  30/.  to  D,  for  life,  and  an  annuity  of  500i. 
to  E.  for  life,  and  to  pay  the  rest  of  the  income 
to  >.  for  life,  and  at  the  death  of  F.  to  convey 
the  residue  to  G.  and  H,  in  equal  shares :  A. 
is  his  heirat-law;  G.  files  a  bill  for  the  admi^ 
nistration  of  the  trust  under  the  direction  of 
the  Court.  Who  are  the  necessary  parties  to 
the -suit  ? 

42.'  In  wliat  cases  ought  the  heir-at-law  of  a 
deceased  person  to  be  party  to  a  suit  for  the 
administration  of  the  estate  of  such  person? 

43.  A  party  entitled  to  a  fund  in  the  bands 
of  trustees,  executes  an  assignment  of  it  by 
way  of  security  for  money  borrowed.  Is  any- 
thing, and  what,  besides  the  assignment,  ne- 
cessary for  the  effectual  security  of  the  lender  ? 

44.  An  executor  has  advertised  for  creditors 
of  his  testator;  has  paid  all  debts  of  which  he 
had  notice,  and  those  are  by  simple  contract ; 
and  he  has  distribiiteil  the  residue  amongst  the 
legatees  without  any  decree  hav'rag  been  made 
for  the  administration  of  the   estate.    After- 
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wards,  a  specialty  creditor,  of  whose  debt  he 
had  no  notice  or  knowledge,  files  a  bill  for  the 
administration  of  the  estate.  In  taking  the 
accoant,  is  the  executor  entitled,  as  against 
such  specialty  creditor,  to  take  credit  for  the 
payments  made  to  the  simple  contract  cre- 
ditors and  to  the  legatees,  or  either  and  which 
of  them  ? 

45.  Under  the  usual  decree  for  the  admini- 
stration of  an  estate,  is  an  executor  or  ad- 
ministrator entitled  to  retain  a  debt  due  to  him- 
self in  preference  to  other  creditors  of  equal 
degree  ? 

46.  What  is  the  effect  as  a^inst  a  creditor 
of  a  decree  for  the  administration  of  the  estate 
of  his  deceased  debtor  ? 

47.  In  a  suit  for  the  administration  of  an 
estate,  one  of  two  executors '  defendants  dies 
pending  the  suit :  is  the  suit  thereby  abated  ? 
and  is  it  necessary  to  bring  the  representatiye 
of  the  deceased  executor  before  the  Court? 
and  for  what  purpose  ? 

48.  In  what  cases  does  the  Court  of  Chan- 
cery, upon  granting  an  injunction,  direct  an 
issue  to  be  tried  in  a  Court  of  Law  ?  and  for 
what  purpose  is  such  issue  generally  directed  ? 

49.  What  is  the  object  and  effect  of  inrolling 
a  decree  ? 

V.  Bankruptcy  and  Practice   of  the 
Courts. 

50.  Describe  the  mode  of  proceeding  to  ob- 
tain an  adjudication  in  bankruptcy. 

51.  State  the  principal  acts  of  bankruptcy  on 
which  a  fiat  can  be  maintained. 

52.  How  can  a  trader  be  compelled  to  com- 
mit an  act  of  bankruptcy  ? 

53.  Under  what  circumstances  may  an  at- 
tornpy  or  solicitor  become  liable  to  the  Bank- 
rupt Laws  ? 

54.  How  and  when  can  a  bankrupt  dispute 
the  validity  of  the  adjudication  against  him  ? 

55.  State  the  usual  course  of  proceeding  at 
the  several  public  meetings  under  a  fiat. 

56.  Can  a  trader  take  any  and  what  steps  to 
obtain  a  fiat  against  himself  ? 

57.  In  what  cases  may  articles  of  merchan- 
dize be  sold  without  subjecting  the  vendor  to 
the  Bankrupt  Laws  ? 

58.  Are  members  or  subscribers  of  a  trading 
company  liable  individually  to  be  made  bank- 
rupt ?  and  give  the  authority  for  your  opinion. 

59.  What  is  the  course  of  proceeding  to  ob- 
tain a  fiat  against  a  joint-stock  company  ? 

60.  What  is  the  law  with  respect  to  the  pro- 
perty of  third  persons  in  the  bankrupt's  pos- 
session at  the  time  of  the  fiat  ?  State  the 
genei:al  rule,  and  the  exceptions  if  any. 

61.  Where  a  creditor  holds  a  security  legal 
or  eouitable,  but  which  is  insufficient  to  pay 
his  aebt,  what  steps  most  be  taken  in  either 
case  to  prove  for  the  deficiency  ? 

62*  What  power  have  the  assignees  in  regard 
to  leasehold,  property  held  by  the  bankrupt 
whicK  they  deem  of  no  value  i 

63.  Can  an  assignee  be  a  purchaser  at  a  sale 
of  the  bankrupt's  property  in  any  and  what 
circumstances  ? 

64.  State  the  circumstances  which  will  con- 


stitute a  fraudulent  preference  to  a  creditor, 
and  entitle  the  assignees  to  recover  the  effects 
transferred. 

yii    Criminal   Law  and   Procbedingb 
before  Magistrates. 

65.  Upon  an  indictment  against  an  accessory 
either  before  or  after  the  fact,  is  the  record  of 
the  conviction  of  a  principal  received  as  con- 
clusive evidence  i  or  is  the  party  indicted  at 
liberty  to  controvert  by  other  evidence  the 
gnilt  of  the  principal  ? 

66.  What  special  facts  are  the  jury  bound 
to  find,  if  upon  a  trial  for  treason,  murder,  or 
felony,  they  acquit  on  the  ground  of  insanity  ? 

67.  In  what  cases  is  a  defendant  in  misde- 
meanor entitied  to  traverse  ? 

68.  Can  counts  for  distinct  misdemeanors 
be  included  in  the  same  indictment  in  any  and 
what  cases  ? 

69*  What  is  necessary  in  order  to  enable  a 
prosecutor  to  give  in  eviaenee  a  former  convic- 
tion ?  and  how  and  at  what  period  of  the  pro. 
ceediogs  against  a  prisoner  must  it  be  proved  ? 

70.  Define  the  crime  of  burglary  and  the 
evidence  necessary  to  sustain  an  indictment  for 
Imrglary  ? 

71.  In  what  cases  may  the  crime  of  burglary 
be  now  punished  with  death  i 

72.  What  is  the  evidence  necessary  to  sup- 
port an  indictment  against  a  bankrupt  under  the 
statute  6  G.  4,  c.  16,  for  removing,  concealing, 
or  embezzling  part  of  his  estate,  to  the  value  of 
10/.  and  upwards  ? 

73.  Can  an  indictment  for  forgery  be  main- 
tained in  a  case  where  it  is  shown  that  no  such 
person  as  that  whose  name  appears  upon  the 
instrument  exists  ? 

74.  State  what  are  the  necessary  proofs  to 
support  an  indictment  for  wilful  and  corrupt 
perjury? 

75.  What  is  subornation  of  perjury?  and 
what  are  the  necessary  proofs  to  support  an 
indictment  for  such  an  offence  ? 

76.  To  what  Court  must  an  application  for  a 
criminal  information  be  made  ?  and  what  are 
the  essential  differences  between  proceedings  by 
criminal  information  and  by  indictment  ? 

77.  How  many  persons  must  be  concerned 
in  the  commission  of  the  offence  in  order  to  sup- 
port an  indictment  for  a  conspiracy  ? 

78.  Can  an  indictment  for  conspiracy  be 
supported  against  a  husband  and  wife  only  ? 
and  give  the  reasons  for  your  answer. 

79'  Can  an  indictment  for  conspiracy  be 
supported  although  the  object  for  which  it  was 
entered  into  be  not  effected  ? 


RESULT  OF  THE  EXAMINATION. 

At  the  Examination,  which  took  place  on 
Tuesday,  the  5th  instant,  90  of  the  Candidates 
who  were  entitled  to  attend  were  present  in 
due  time.  One  only  was  absent.  We  are 
concerned  to  state  that  the  Examiners  felt  it 
their  dnty  to  postpone  no  less  than  twenty* 
The  nomber  passed  was  only  70.  It  will  be 
seen,  therefore,  that  the  statements  in  the 
newspapers  of  the  increase  of  the  Profession 
are  much  exaggerated. 
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MMtti  Ctoncf nor. 
In  re  Ansties,  Lunatics.    April  25,  1819. 

COMMISSION     IN    LUNACY.  —  CARRIAGE   BY 
8TRANGKR. 

A   commission  de  lunaticis  inquirendis  was 
granted  to  a  stranger  where  the  relatives 
had,  as  it  appeared,  only  presented  their  pe- 
tition afterwards,  and  for  the  purpose  of 
defeating  the  former  one,  and  where  the  sum 
allowed  was  only  1 10/.  each  out  of  an  annuity 
of  350/.  each,  the  balance  going  to  form  a 
fund  to  be  divided  amongst  the  relatives, 
A   PETITION    was    presented  by    William 
Bailey,    secretary    of    the  Alleged  Lunatics' 
Friends  Society,  and  prayed  that  a  commission 
might  issue  de  lunaticis  inquirendis.    Another 
petition  had  also  been  presented  by  the  luna- 
tics' brothers  for  the  same  purpose.     It  ap- 
peared that  the  lunatics'  father,  a  tobacconist 
of  Devizes,  bad  placed  them  in  the  Fishponds' 
Asylum  near  Brinlol,  the  one  forty  and  the 
other   thirty    years    back,    and .  died    worth 
100,000/.,  leaving  nine  children,  and  that  each 
of  die  two  lunatics  were  entitled  to    abput 
11,000/.  Benjamin  Anstie,  one  of  the  brothers, 
then  looked  after  the  lunatics  until  his  death  in 
1843,  when  the  trustees  reduced  their  allow- 
ance from  180/.  to  1 10/.    The  affidavits  stated, 
(hat  the  lunatics  had  been  removed  to  that  part 
of  the  asylum  allotted  to  third  class  inmates  as 
regarded  social  position,  payment  and  comforts, 
and  that  they  had  been  entirely  neglected  by 
their  relatives,  confined  with  the  lowest  order 
of  patients,  never  taken  out  for  exercise,  and 
were  altogether  kept  in  a  most  pitiable  state. 
The  accumulations  from  the  lunatics'  incomes 
amounted  to  upwards  of  30,000/.  of  which  a. 
part,  namely,  9,000/.  had  been  divided  amongst 
the  brothers  and  sisters  of  the  lunatics.  I 

Matins  and  JoUffe,  for  Mr.  Bailey,  urged  that 
the  commission  ought  to  be  granted  to  their 
client,  with  a  view  to  place  the  lunatics'  affairs ! 
into  different  hands,  and  that  the  petition  of  | 
the  brothers  should  be  dismissed  with  costs,     j 
12ol/ and  Follett  for  the  next  of  kin,  andi 
second  petition,  urged  that  the  commission,  I 
ought  to  be  granted  to  the  next  of  kin,  and 
that  the  only  instance  of  entrusting  it  to  a 
a   stranger  was  In  re  Smith,  1    Russ.  34S, 
decided  by  Lord  Eldon,  in  1826,  when  it  was 
issued  to  a  stranger,  on  the  ground  of  the  gross 
iUtreatment  by  his  own  relatives,  but  in  that 
case  the  lunatic  was  not  in  a  public  asylum. 
See  also  Exparte  Tomlinson,  I  V.  &  B.  57 ; 
and  Exparte  Le  Heup,  18  Ves.  221. 

Matins  referred  to  exparte  Ogle,  15  Ves.  112. 
The  Lord  Chancellor  B^id,  the  only  question 
before  htm  was,  as  to  the  carriage  of  the  com- 
mission. One  of  the  petitioners,  Mr,  Bailey, 
was  a  stranger^  and  the  £sct  that  he  was  secre- 
taij  to  a  society  for  the  protection  of  lunatics 
dia  not  affect  his  claim  to  be  entrusted  to  the 
carnage.  This  petition  was  presented  last  Feb., 
and  that  of  the  next  of  kin  was  not  presented 
till  March.  It  therefore  might  be  presumed,  that 


if  Mr.  Buley  had  not  petitioned,  they  would  not 
have  presented  their  petition,  or  else  why  had 
they  not  done  so  years  ago,  and  that  the  one 
they  now  presented  was  with  a  view  to  defeat 
the^ther.  Upon  that  point  alone  Mr.  Bailey  was 
entitled  to  a  preference.  It  appeared  that  the 
next  of  kin  had  reduced  the  lunatics'  allow- 
ance at  a  time  when  by  their  infirmities  they 
required  better  attendance  and  greater  comforts, 
and  that  too  when  the  lunatics'  property  was 
sufficient  to  meet  the  expense  of  extra  atten- 
dance, &c.  That  relations  were  at  liberty  to 
reduce  the  allowance  of  a  lunatic,  for  the  pur- 
pose of  making  a  fund  to  be  divided  amongst 
them,  was  a  most  dangerous  doctrine,  and 
would  tend  to  every  possible  injustice.  The 
relatives,  therefore,  were  not  entitled  to  the 
carriage  of  the  commission,  but  it  would  be 
entrusted  to  Mr.  Bailey,  and  the  other  petition 
would  be  dismissed  with  costs. 

Kollrf  Court. 
Oldfield  V.  Cobbett.    May  22,  1849. 

SETTING     ASIDE     SUBPCENA.  —  COSTS     OF 
FORMER   APPLICATION. 

Application  to  set  aside  subpana  to  enforce 
payment  of  costs,  refused  on  the  ground  thai 
the  costs  occasioned  by  former  applications 
for  a  similar  purpose  had  not  been  paid. 

This  was  an  application  to  set  asiae  a  writ 
of  subpoena  which  had  been  issued  by  the 
plaintiff"  to  enforce  the  payment  of  41/.  3*.  9d. 
for  costs,  and  to  discharge  the  defendant  from 
custody  under  an  attachment  reladng  to  the 
same.  It  appeared  that  the  costs  of  a  former 
application  made  for  the  same  purpose,  which 
had  failed,  had  not  been  paid.  The  Lord  Chan- 
cellor, on  a  similar  application,  had  refused  to 
interfere,  a  hke  objection  having  been  made. 

Oreen  in  support  of  the  application ;  Turner 
contr^. 

The  Master  of  (he  Rolls  said,  that  as  the 
costs  of  the  former  applicJations  for  a  similar 
purpose  had  not  been  jaid,  the  application 
would  be  refused. 

May  31. — Attorney  General  v.  Corporation 
of  London — Stand  over  to  June  7. 

—  31, —Oldfield  V.  Cobbeit— Motion  to  dis^ 
charge  from  custody  refused  with  costs. 

—  30,  31,  June  1. — Sturge  r.  Sturge — Cur. 
ad.  vult. 

—  2,  4,  5. — Qosseit  V.  Vivian  and  others — 
Cur,  ad,  vult. 

—  5.  —  Attorney -General  v.  Wiggeston*» 
Hospi/o/— Part  heard. 

tBitt'dL^Knttllox  al  d^n^lantr. 
Wright  v.  Warren.    April  27,  1849- 

ADMINISTRATION.  —  CONSTRUCTION     OP 
WILL. — ANNUITY  TO   WIDOW. 

Upon  construction  of  will,  held,  that  the  widow 

was  only  entitled  to  an  annuity  left  her,  and 

not  to  the  income  of  the  residuary  estate. 

This  suit  was  instituted  to  administer  the 

estate  of  the  late  Mr.  Warren,  who  by  his  will 


im 
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bequeathed  an  annuity  of  1,000^  to  his  wife 
^or  her  life,  or  so  long  as*8he  contiaoed  his 
widow ;  and  if  she  married  again,  it  was  to  be 
ledueed  to  100/.  He  also  bequeathed  certain 
fAacnm  in  the  Great  Western  Railway,  the 
London  and  Westminster  Baok,  and  the 
Chartered  Gas  Cknnpany,  together  with  a  sum 
of '4,000/.  to  his  eldest  son  on  attaining  21.  The 
tolator  then  directed  that,  at  the  death  of  his 
wife,  tho  whole  of  his  remaining  property  was 
to  be  computed,  and,  after  paying  the  legacies, 
divided  among  his  children  in  certain  pro- 
postiona  as  thejr  completed  their  majority. 
The  Master  had  found  the  general  residue  of 
the  ^estate  to  amount  to  54^000/.,  the  income 
of  which  the  widow  claimed. 

BetkeU  and  Goodeve  for  the  widow ;  Stuart 
and.De  Gea?  for  the  younger  children ;  Keuyon, 
Parser,  and  CbUins  for  the  eldest  son,  con- 
tended that  the  question  as  to  whether  the 
widow  ought  to  have  the  benefit  of  the  diri- 
denda  on  the  shares  and  pay  the  calls,  could 
not  be  decided  until  the  son  was  of  age. 

The  Vice-ChanceUor  said,  that  the  widow 
was  only  entitled  to  the  annuity  of  1,000/.,  and 
with  reference  to  the  shares  directed  an  in- 
quiry as  to  whether  or  not  the  testator  was  an 
original  shareholder. 

June  1. — Exparte  Broadhttrst  —  Order  for 
payment  out  of  Court  of  purchase-money  for 
land  taken  by  railway  company. 

—  l.—^Aroedeckne  v.  Lora  Huniingfield — 
Order  for  pavment  of  money  in  Court  to  plaintiff. 

May  31,  June  1,  2,"-Gr(md  Junction  Canal 
Company  v.  Dimes  —  Injunction  restraining 
proceedings  in  actions — ^Applieation  for  com- 
mittal tor  breach  of  injunction  refused. 

J<uoe4. — Holmes  t.  Crisp — Judgment  on 
construction  of  wilL 

—  4, — Dreoer  v.  Maudeeleg — ^Part  heard. 


Ea^arte  Stewart,  in  re  Charles  Stewart ;  Sloper, 
respondent.    May  2,  1849. 

A,NNULLING   FIAT. — TRADER   UJ9DBR  6  O.  4, 
C.    16. 

Held,  that  the  buying  and  taking  leases  of 
land  and  building  houses  thereon  is  not  a 
trading  within  the  meaning  of  the  6  G.  4» 
c.  16  ;  and  a  fiat  issued  against  a  person 
so  acting  annulled^ 
This  was  a  petition  preaented  by  a  barrister 
to  have  the  fiat  against  him  as  a  builder  an- 
nulled, on  .the  ground  that  he  was  not  a  trader. 
It  appeared  that  he  had  bought  or  leased  land 
al  Shepherd's  Bush  and  other  places,  and  built 
houses  thereon,  some  of  which  had  beeu  sold. 
The  Court  had,  on  a  former  hearing,  directed 
an  action  of  trover  to  be   brought    at    the 
Kingston  Aaeizes,  (reported  arUe,  vol.  37,  p- 
434).    The  alleged  bankrupt  had  succeeded  m 
the  action  so  brought,  and  an  application  for  a 
new  trial  had  likwise  been  refined. 

Russell,  Tripp,  and  Bramwell  for  the  alleged 
bankrupt,  contended  that  the  fiat  might  be  an<. 
naDed  with  costs  against  the  petitioning  cre- 
ditor. 


Swanston  and  Bacon  for  the  assignees  and 
petitioning  creditor,  urged  that  the  a88i;7nee8 
had  been  deprived  of  lapng  material  evidence 
before  the  jury  on  account  of  the  bankrupt's 
books  not  being  accessible  before  the  day  of 
trial ;  and  diat  costs  ought  not  to  be  infiii^ed, 
or  should  at  any  rate  be  set-off  against  a  debt 
due  to  the  petitioning  creditor,  citing  In  re 
Edwards,  1  Mont.,  Deac,  &  De  G.  3 ;  and 
Exparte  Neirinckx,  3  Mont  &  Ayr.  384. 

The  Vice-Chancellor  said,  that  the  additional 
evidence  which  might  have  been  obtained  if 
the  bankrupt's  books  had  been  fullv  available 
at  the  trial  and  now  produced,  would  not  have 
made  a  difference  in  the  answers  of  the  jury  to 
the  questions  put,  which  answers  he  ought  to 
consider  as  being  correct  in  fact.  The  fiat 
issued,  therefore,  against  the  petitioner  was 
bad  at  law,  and  must  be  annulled,  as  he  was 
not  a  builder  under  the  6  G.  4,  c.  16.  No 
costs  up  to  the  date  of  directions  for  a  trial— 
those  since  in  this  Court  to  be  paid  by  the 
petitioning  creditor. 

Mav30. — Exparte  BolchoHo,  in  re  Maclean 
— Claim  to  be  entered  for  amount  of  bills  and 
of  damage  to  be  ascertained  by  the  Commis- 
sioner. 

—  30. — Exparte  Partridge,  in  re  Cross-- 
Proof  allowed  on  bills  to  extent  of  damage  to 
be  ascertained  by  one  of  Commissioners. 

—  Zl.-- Fletcher  v.  Raven,  Fletcher  v. 
Bishop  of  Peterborough — Reference  as  to  title 
in  property— Injunction  restraining  waste  in 
meantime. 

June  1. — In  re  Bridgwater  and  Minehead 
Junction  Railway  Company — Order  for  wind- 
ing-up company. 

—  1. — In  re  London  and  Bristol  and  South 
Wales  Direct  Railway  Company— Stasad  over, 
the  directors  undertaking  to  indemnify  pe- 
titioner, and  to  allow  inspection  of  accounts 
and  bhare  list. 

—  1.— In  re  Great  Munster  Railway  Cm' 
pony— Stand  over. 

May  30,  June  1,  2.— jRo^er*  v.  Prtce— In- 
junction restraining  waste. 

June  1,  2.— Frtncc  Albert  v.  Strange,  At- 
torney-General V.  S^ranye— Judgment  for  the 
plaintiff. 

—  4. — In  re  Cameron's  Steam,  Coal,  ana 
Swansea  and  Loughor  Railway  Company— 
Stand  over. 

—  5. — Evamy  t.  Joww— Bill  dismissed  wiffi 
costs. 

—  6. — May  v.  Qrore— Part  heard. 


Adams  and  another  v.  TTie  London  and  Blsck- 
wall  Railway  Company.  April  30,  May  3,5, 
1849. 

LAN  us'    OLAUSRS'    CONSOLIDATION    ACT.— 
CONSTRUCTION. 

Where  a  railwaif  eotnpany  entered  on  ifl*« 
under  the  S5th  section  of  8  Fiet.  e.  IB. 
mMng  a  deposit  by  way  of  security  0>» 
^jm'ii^  o  bond,  held,  that  the  owners  of  tee 
property  so  taken  or  injuriously  t^t^^ 
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Mflre  aUitled  wader  tie  6Sth  aectionto  June 
timr  claim  sgtiledjeUher  by  arbitraOon  or 
bpeerdiet  of  a  jurtf^  as  th^  should  think  fit, 
In  'HmemticT,  1847,  tbe.defeadaats  served  a 
noflioe  npmi  the  plaiotiiB,  who  were  owners 
ani.lesteeeof  some  ieasdioki  property,  tfa»t  a 
poitioa  thereof  would  be  required  for  the  por- 
poaes-of  the  raihray.  An  agreement  was  after- 
wards made  aa  'to  the  cocDpeosi^n  to  be  paid 
for  the  respective  interests  af  the  pLaintiffs  and 
tktir  lessors  in  the  premises.  The  company 
then  comtnenced  a  negotiation  for  the  pur- 
chase of  the  renniader  of  the  pfemises,  but 
withoirt  coming  to  any  arriiDgement.  Where- 
upon they  proceeded  under  the  8  Vict, 
c.  18,  8.  85«  and  caused  the  vakie  of  the 
plaintiffs'  interest  in  the  premises  to  be  ascer- 
taiaed,  and  paid  the  amount  into  the  bank, 
^(ifiog  the  bond  veqaired,  and  entered  on  the 
premises  and  commenced  the  works.  Tlie 
phuatiffs,  having  waived  the  benefit  of  the 
afireement,  then  served  a  noltice  for  the  com- 
pany t*  isaiie  that  warrant  for  sttsomomng  a 
j«y  to  assess  the  vakie ;  md  upon  their  re&sal 
this  hill  won  filed,  praymg  that  the  coisapaoy 
ndgbt  be  cmopelkd  to  complete  the  purchase, 
and  take  the  necessary  proceedings  under  the 
8  Vict.  c.  16,  to  assess  the  value,  and  that 
such  value  might  be  paid  to  the  plaintiffs. 
The  company  demurred  to  the  bill, — 1st,  on 
the  general  ground  of  want  of  jurisdiction,  as 
the  proper  remedy  was  by  moMdamm:  and 
2ndly,  that  the  plaintiffs  ought  to  have  made 
some  definite  claim  before  the  company  could 
be  required  to  summon  the  jury.  The  68th 
section  of  the  8  Vict.  c.  18,  enacts,  tiiat  "  if 
any  party  ahaU  ha  entitled  to  aay  eompenaation 
in  respect  of  any  lands,  or  of  any  interest 
thsraa,  which  shall  have  been  Ukeo  for,  or 
injuriously  affected  hy,  the  eececutioB  of  the 
works,  and  for  which  the  promoters  of  the 
undertaking  shall  not  have  made  satisfaction 
under  the  psovisiona  of  this  or  the  special  act," 
&C.,  "  such  party  may  have  the  same  settled 
either  by  arbitration  or  hy  verdict  of  a  jury,  aa 
he  shall  thmk  fit." 

^oodand  Bigg  for  the  dcDondants,  in  sup- 
port of  the  demurrer;  the  SoUoitor-Gaural 
and  J.  H.  Lam,  covtrik. 

The  Fice-ChaneeUor  said,  that  the  demurrer 
could  not  be  sustained  on  the  second  ground, 
as  by  the .  fisth  section  the  onus  of  proceeding 
to  assess  the  damsge  was  thrown  on  the  com- 
paiqr,  wherever  the  company  took  possession 
<tf>  or  injurioBsly  afiectecC  property.  Ihe  ciiw 
(lanstance  that  the  plaintifla  were  entitled  to 
proceed  under  the  68th  section  did  not  reheve 
the  company  from  the  obligation.  With  re- 
^Brence  to  the  question  of  jurisdiction,  the  act 
had  not  specified  a  remedy  though  it  had 
given  a  right,  and  where  that  was  so,  the  de- 
cision of  fValker  v  Eastern  Counties  Rati.  Co., 
6  Harr,  594,  went  to  show  that  parties  were  en- 
titled to  a  remedy  at  law  or  in  equity  in  the 
same  wav  -as  in  cases  of  a  similar  kind,  un- 
^fiwcted  by  an  act  of  parliament.  If,  after 
notice  given  to  lake  the  land  and  tendering  the 
I*iee,  the  landowner  took  any  steps  to  injure 


or  alter  the  character  of  the  property,  or  re- 
fused to  execute  the  conveyance  which  the  act 
required,  this  Court  would  interfiere  on  behalf 
of  the  coat^Miny  to  protect  the  property,  and 
compd  specific  performance  of  tiie  contract- 
In  all  cases  the  uourt  acts  on  the  ground  that 
the  remeik',  if  it  exists  at  all,  ought  to  be 
mutual  and  reciprocal  as  well  for  the  vendoir 
as  for  the  purchaser.  Upon  this  principie,  the 
Court  would  assist  a  vendor,  withovt  proving 
a  special  case,  to  recover  his  purchase-money, 
although  such  relief  being  merely. in  the  nature 
of  compensation  in  damages  or  value,  was  ade- 
quatelv  provided  for  at  law.  The  plainAifife 
were  therefore  entitled  to  the  decree  prayed, 
and  the  demurrer  must  be  overruled  with 
costs. 

May  30.— 3ferMatf  V.  SkMm-^Our.ad.fmU. 

—  30. — Lassence  v.  Lascher — Stand  over  to. 
June  8. 

June  1. — Long  v.  Eastern  Union  Bfoilmmf 
CompaMjf—  Stand  o<rer. 

—  2.  —  O'Reilly  v.  Aldenem — Injanotioii 
restraining  transfer  to  new  trustees  until 
hearing. 

—  2.  —  In  re  the  Manchester  and  Leedi 
Raihoag  Company — Order  for  investment  of 
prnrchase-mBmey  of  land. 

June  2,  4,  5. — Waring  v.  Manchester,  Skrf* 
field,  and  jJnoolmhire  Railway  Company — Cmr. 
ad.  vult. 

iAutttCi  3Benc$. 

(Before  the  Four  Judges.) 

Keymer  v.  Laurie  and  others.    April  18,  May  3, 
1849. 

NEW   TRIAL. — MISDIRECTION. — DT8HONOUR 
OF   BIUj. 

Held,  upon  application  for  new  trial  on  the 
ground  of  misdireetion,  that  the  making  a 
bill  payable  at  a  bankei^s,  was  sufident  au- 
thority to  honour  it,  and  that  the  acceptor 
ought  to  have  given  notice  wot  to  pay  the 
bill  if  he  had  so  intended. 
This  action  was  brought  against  the  de- 
fendants, as  trustees  of  the  London  Jomt-Stock 
Bank,  for  refusing  to  honour  a  che(}iie  for 
71'  lis.,  drawn  on  the  bank  by  the  plaintiff', 
who  had  an  accoimt  there.    The  phdntiff*  had 
accepted  a  bill  for  42/.,  payable  at  the  defend- 
ants- bank,  and  it  was  accordingly  paid  on 
being  presented,  although  the  detendant  had 
only  21/.  4s.  of  the  phuntiflfs  momes  in  their 
hands.    A  furtiier  cheque  for  13/.  13s.  was 
also  paid,  but  the  cheque  for  71  Us.  drawn  for 
the  balance  was  dishonoured.    At  the  trial  at 
the  sittings  after  Hilary  Term,  Lord  Denman 
directed  the  jury,  that  the  circumstance  of  the 
plaintiff^s  having  made  the  bill  payable  at  the 
defendant's  bank,  was  an  authority  to  them  to 
pay  it ;  whereupon  the  defendants  obtained  a 
verdict.    An  application  was  made  for  a  rule 
nisi  to  set  aside  the  verdict,  and  for  a  najr  tidal 
on  the  ground  of  misdirection. 

Crowder,  Q«  C,  in  support  of  the  rule. 
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The  Court,  after  taking  time  to  consider, 
held,  that  there  had  heen  no  misdirection,  aa 
the  plaintiflp,  if  he  wished  the  defendant  not  to 
pay  the  bill,  ought  to  have  given  notice  to  the 
defendant  not  to  do  to,  and  refused  the  rule. 

Mav  30. — Regina  v.  Commissioners  of  Woods 
and  Forests,  exparte  Budge — Cur.  ad.  vult, 

—  31.  —  Emparte  Ross,  in  re  the  Great 
Western  Railway  Company  —  Rule  nisi  for 
mandamus  to  produce  books  to  bondholder 
for  inspection. 

—  31. — Page  v.  Moore — Rule  nisi  to  set 
aside  verdict  and  for  new  trial. 

—  31. — Regina  v.  Bythersee  and  another — 
Rule  nisi  for  summons  to  officer  of  union  to 
pay  expenses  of  lunatic  pauper. 

—  31. — Evans  v.  Lund  and  another — Rule 
nut  for  stay  of  proceedings  until  plaintiff  gave 
security  for  costs. 

—  31. — Regina  y.  Sutcliffe  and  another--^ 
Cur.  ad.  vult. 

—  31. — Regina  v.  Surveyors  of  Highways — 
Rule  for  mandamus  to  compel  making  high- 
way refused. 

—  3i.^Rumbalow  v.  Whalley — Rule  abso- 
lute to  set  aside  award. 

—  31. — Causeley  v.  Hon.  E.  Perry — Rule 
stajing  proceedings  until  costs  of  former  action 
paid. 

June  1. — Doe  dem,  Regina  v.  Archbishop  of 
York—Cur.  ad.  vult. 

—  2.  —  Smith  V.  Reginam  —  Judgment 
affirmed. 

—  4.—Halkett  v.  Merchant  Traders'  Ship 
Assurance  Association — Cur.  ad.  vult. 

—  4. — Exparte  Bailey,  in  re  Bailey  and 
South  Devon  Railway  Company  v.  Powell — 
Rule  nisi  for  mandamus  on  •  arbitrator  to 
deliver  his  award  refused. 

—  5. — Regina  v.  Newmarket  Railway  Com^ 
pany — Cur.  ad.  vult. 

—  5. — Regina  v.  Parham — Part  heard. 

—  5. — Regina  v.  Dyer — Cur.  ad,  vult, 

tSiuttn'i  Mtnt^  ^rscttcc  Court. 

(Coram  Coleridge,  J.) 

Halkin  v.  Lord  Talbot.    April  19,  18i9. 

EXECUTION  AGAINST  SHAREHOLDER. 

Rule  nisi  granted  for  execution  against  a 
shareholder  of  a  company  under  the  7  Sf  S 
Vict.  c.  110,5.  68. 

This  was  an  application  for  a  rule  to  show 
cause  why  executioo  should  not  issue  under 
the  Stat.  7  &  8  Vict.  c.  110,  s.  68,  against  the 
goods  of  Lord  Talbot  as  a  shareholder  in  the 
Merchant  Traders'  Ship  Insurance  Company. 
The  plaintiff  had  brought  an  action  on  a  policy 
of  insurance  entered  into  by  the  company,  and 
had  recovered  a  verdict  against  the  defendant, 
a  fiat  in  bankruptcy  having  issued  against  the 
company.  It  appeared  that  the  association  had 
been  started  with  a  limited  capital,  and  had 
never  been  in  a  very  flourishing  condition,  and 
that  their  liabilities  amounted  to  60,000/.,  and 
the  available  assets  to  8,000/.  The  7  &  8  Vict. 
c.  11  Of  s.  68,  enacts  that,  "  in  the  cases  pro- 


vided by  this  act,  for  execution  against  the 
person  or  property  of  a  shareholder,  such  exe- 
cution may  be  issued  by  leave  of  the  Court,  or 
a  judge  of  the  Court,  upon  motion  or  summooB 
for  a  rule  to  show  cause,  or  other  motion  con* 
sistent  with  the  practice  of  the  Court;  and 
such  Court  or  judge  may  make  absolute,  or 
discharge  such  rule,  or  sulow  or  dismiss  the 
motion,  and  direct  the  costs  of  the  application 
as  may  be  thought  fit." 

Sir  F.  Thesiger,  in  support  of  the  rule,  con- 
tended that  the  plaintiff  might  proceed  against 
an  individual  shareholder,  provided  the  debt 
had  been  proved  under  the  fiat  and  no  receiver 
appointed. 

The  Court  granted  a  rule  not. 

May  31. — Exparte  Harrison,  in  re  Lincok 
Waterworks  Company— Rule  nisi  to  quash  cer- 
tiorari. 

—  31. — Anon,  Esrparte  Morse — Rule  nwion 
attorney  to  deliver  over  an  account  of  deeds 
held,  and  to  pay  over  all  monies  received. 

June  4.  —  Ferrw  v.  Curson,  clerk  —  Stand 
over  until  action  on  bill  of  exchange  tried- 
Rule  nisi  to  be  in  meantime  enlarged  and  all 
proceedings  stayed. 

—  5. — In  re  Triston — Part  heard. 


Court  at  Caxaman  ipXtsai. 

Keighley  v.  Gardiner.    May  24,  1849. 

attorney's  costs   in   county   court.— 

TAXATION. 

Rule  nisi  granted  for  reviewal  of  taxation,  on 
the  ground  of  the  disallowanee  of  eertak 
costs  incurred  prior  to  the  defendants  re^ 
dudng  his  claim  so  as  to  bring  it  wiih^ 
/Ac  9  4-  10  Vict.  c.  95. 

This  was  an  application  for  a  rule  callinf^ 
on  the  defendant  to  show  cause  why  the 
Master's  taxation  should  not  be  reviewed  on 
the  ground  th&t  certain  costs  had  been  im- 
properly disallowed.  The  plaintiff  was  an  at- 
torney, and  had  transacted  various  business 
for  the  defendant,  his  client,  in  respect  of 
which  the  plaintiff  delivered  two  bills  of  costs, 
— one  for  73/.  9^.  2rf.,  and  the  other  for 
20/.  19*.  arf.  The  latter  bill  referred  to  the 
prosecuting  a  plaint  in  the  County  Court  of 
Edmonton,  and  also  to  preliminary  matters 
before  the  defendant  determined  to  proceed 
therein.  Under  orders  to  tax  the  bills,  the  snrn 
of  9/.  6*.  6d.  was  taxed  off  the  first  bill,  and 
the  whole  of  the  second,  excepting  15^.,  taxed 
off  under  the  9  &  10  Vict.  c.  95,  s.  91,  which 
enacts,  that  •*  no  attorney  shall  be  entiUed  to 
have  or  recover  therefor  any  sum  of  money, 
unless  the  debt  or  damage  claimed  shall  be 
more  than  40*.,  or  to  have  or  recover  more 
than  iOs.  fbr  his  fees  and  costs,  unless  the 
debt  or  damage  claimed  shall  be  more  than  5/., 
or  more  than  1 5*.  in  any  case  within  the  sum- 
mary jurisdiction  given  by  this  act."  The  de- 
fendant tendered  the  amount  of  the  two  bills 
minus  the  deductions  so  made  by  the  Master, 
and  the  costs  of  taxation  which  the  plaintifF 
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incurred  under  6  &  /  Vict,  c.  73,  b.  37,  as  a 
lixth  part  had  been  taxed  off.  llie  plaintiff 
refused  to  receive  the  amount.  It  was  stated 
by  the  affidavit  that  certain  items  of  the  second 
bill  were  char^red  for  business  done  respecting 
the  subject-matter  of  the  plaint  in  the  County 
Court  before  the  defendant  had  determined  to 
proceed  under  the  9  &  10  Vict.  c.  95.  It  was 
ako  sn'om  that  certain  other  items  referred  to 
costs  in  prosecuting^  the  plaint  at  Edmonton, 
a&d  that  such  costs  had  bsen  allowed  to,  and 
received  by  the  defendant  as  costs  in  the  suit 

Joseph  Brown  in  support  of  the  supplication. 

The  Court  granted  a  rule  nisi. 

May  30.  —  Wood  v.  Company  of  Copper 
Miners  of  England — ^Judgment  for  the  plain- 
tiff on  demurrer  to  declaration— Verdict,  by 
coDsent  for  plaintiff,  with  nominal  damages — 
Each  party  to  pay  his  own  costs. 

—  SL—Joiiej  and  another  v.  Broadhurst — 
Cur,ad.imlt. 

—  ^\. '^Richardson  v.  Bomes — Rule  ab- 
solute to  enter  verdict  for  plaintiff. 

June  1. — Devaux  and  another  v.  ConoUj/  and 
another— Cur.  ad.  vult, 

—  l.'-Petergon  v.  Davie* — Judgment  for 
plaiDtiff  on  suggestion  to  deprive  of  costs. 

—  2.—Beswick  v.  Capper — Rule  nisi  for 
prohibition  to  restrain  proceeding  to  execution 
on  jud|rment  obt^ned. 

—  4.--Dan»  V.  Loftus — Rule  absolute  that 
defendant  should  be  at  liberty  to  plead  his  dis- 
cbarge under  the  Insolvent  Debtors'  Act,  with- 
out the  affidavit  that  the  subject-matter  of  plea 
arose  within  eight  days  from  the  date  of  appli- 
cation. 

—  4. — PenneU  and  another,  assignees  v.  Ste- 
mu—Rale  absolute  for  new  trial. 

—  5.  —  Groome  and  another  v.  Watson — 
Cur.  ad.  vult. 


Court  at  Cy^ttiutr. 
h  re  the  Satirist  Newspaper.    May  4,  1 849. 

LIBEL.— PROCXEDINO     AOAINBT     SURETIES. 

Rvle  nisi  discharged  with  costs  to  proceed 

against  the  sureties  of  printer  and  pub' 

lisher  of  newspaper  J  the  proper  remedy  to 

set  the  11    G.  4,  and  1    W.  4,  c.  73,  in 

motion  being  by  iiformation  on  the  part 

of  the  Crown. 

A  auLB  had  been  obUined  by  the  Duke  of 

Brunswick,  calling    on    the    sureties  of   the 

printer  and  publisher  of  the  Satirist  newspaper 

to  show  cause  why  he  should  not  be  at  liberty 

to  proceed  against  them  under  the  11  G.  4, 

and  1  W.  4,  c.  73.  8.  4L.    ITie  Duke  of  Bruns- 

^ck  bad  obtained  a  verdict  and  judgment 

against  the  newspaper  for  a  malicious  libel, 

and  there  being  no  property  available  to  satisfy 

toe  judgment,  sought  to  make  the  sureties  re- 

«pon«ble.    The  U  G.  4,  and  1  W.  4,  c.  73,  s. 

4,  enacts,  that  "  if  any  plaintiff  in  any  action 

'or  libel  against  any  editor,   conductor,    or 

proprietor  of  such  newspaper,  pamphlet,  or 

other  paper  as  aforesaid,  shall  make  it  appear 

oj  affidavit  to   his  Majesty's  Court  ot  Ex- 


chequer,  that  he  is  entitled  to  have  execution 
against  the  defendant  unon  any  judgment  in 
such  action,  but  that  ne  has  not  been  able 
to  procure  satisfaction  by  writ  of  execution 
against  the  goods  and  chattels  of  such  defend- 
ant, it  shall  be  lawful  for  the  said  Court,  for 
the  benefit  of  such  plaintiff,  to  order  and  direct 
such  proceedings  to  be  had  and  taken 
upon  such  recognizances  or  bonds  respectively 
as  would  be  taken  to  obtain  any  fines  or 
penalties  due  to  his  Majesty  secured  by  such 
recognizance  and  bond.*' 

Knowles,  against  the  rule,  contended  that 
the  proceedings  were  altogether  erroneous,  and 
that  the  only  mode  of  enforcing  the  statute 
was  by  information  by  the  Attorney-General, 
as  the  bond  was  to  the  Crown. 

The  Attorney-General,  (amicus  curia,)  sug- 
gested that  this  proceeding  seemed  to  be  an 
attempt  on  the  plaintiff's  part  to  discharge  the 
function  of  the  representative  of  the  Crown. 

Snow  in  support  of  the  rule. 

The  Court  said,  that  though  there  might 
have  been  an  omission  in  the  statute,  they 
could  not  rectify  it.  The  Court  had  no  power 
to  proceed  against  the  defendant  in  the  manner 
suggested  by  the  rule,  as  he  was  neither 
"editor,  conductor,  nor  proprietor."  The 
rule  therefore  must  be  discharged,  with  costs. 

May  30. — Ness  v.  Armstrong — Rule  absolute 
to  enter  nonsuit,  on  the  ground  that  the  pro- 
ceeding by  sci.fa.  was  not  maintainable. 

June  1. — Merchant  Seamen* s  Hospital  So- 
ciety  V.  Mayor,  Sfc.  qf  Liverpool-Stand  over. 

—  1. — Teschmoxer  v.  Renshaw — ^The  parties 
elected  to  make  this  a  special  verdict. 

—  1. — Hamilton  and  wife  y.  Spottiswoode — 
Cur,  ad.  vult. 

—  2.— Ford  v.  jK//*o//— Rule  absolute  for 
new  trial. 

—  2,  A.-~-Wakley,jun.  v.  Healey  and  others 
— Rule  absolute  for  new  trial. 

—  4.—Cobbett  v.  Sir  G.  Grey— PuTt  heard. 

—  4. — Valtee  and  others  v.  Dumergue — Cur. 
ad.  vult. 

—  5.— JBoo^ey  v.  Purday — Rule  absolute  to 
enter  verdict  for  defendant. 

June  2. — Regina  v.  Chapman — Conviction 
affirmed. 

—  2. — Regina  v.  Harris  —  Adjourned  sine 
die. 

—  2, — Regina  v.  Brisby  —  Conviction  af- 
firmed. 

—  2. — Regina  v.  Cooper — Conviction  held 
bad. 

—  2. — Regina  v.  Appleton — Stand  over. 

^ttfi  ^riuK. 

{Coram  Piatt,  B.) 

Cherry  v.   Hemsng  and  Needham.     May  11, 

1849. 

DEED  OF  SALE  OF  PATENT.  — DELI  VERY. 

Semble,  that  where  a  deed  had  been  formally 
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ddmeredt  it  was  ef  no  moment  that  the  siff^ 
nature  had  not  beisn  affixed,  as  that  was  not 
neesssary  to  gixfe  effect  to  a  deed. 
This  action  was  brought  to  recover  certain 
ioiitalmeats  due  from   the   defendants  under 
a  deed,  alleji^ed  to  have  b&en  made  by  them  on 
the  purcha^  of  a  patent  taken  out  by  the  plain- 
tiff's late  husband.    They  pleaded  non  est  fac- 
tum.   On  production  of  the  deed,  the  si/^nature 
ofNeedbam  was  affixed  as  well  as  the  attesta- 
tien  to  the  same  and  to  the  delivery,  but  there 
was  no  signature  attached  to  the  seal  set  apart 
for  Heming,  nor  any  attestation  of  delivery  by 
him.    The  deed,  however,  came  from  the  cus- 
tody of  Heming. 

Watson,  Cowling,  and  T.  Jones,  for  the  plain- 
tiff, contended,  that  the  deed  had  been  formally 
delivered   by   H«ming,   producing   a  written 


notice  aenwd  on  the  plaintiff  from  both  the 
defendants,  in  which  the  deed  was  referred  to 
as  an  indenture  between  themselves  of  the  one 
part  and  the  plnntiff  of  the  other. 

Knowhs  and  BramweU  for  Heming  urged, 
that  the  execution  of  a  deed  could  not  be  as- 
sumed in  the  absence  of  direct  affirmative  evi^ 
dence  of  the  execution. 

The  Court  said,  that  the  signature  of  tbe 
defendant  to  the  deed  was  not  necessary  to 
give  effect  to  a  deed  where  ^ere  had  been  a 
delivery.  The  questioB  for  the  jury,  therefore, 
was  whether  ifrom  the  evidence  they  mif^ht  or 
might  not  conclude  that  Homing  had  deHvered 
the  instrument  as  his  act  and  deed. 

A  verdict  was  thereupon  returned  for  the 
plaintiff  for  the  balance  due  on  the  purchase  of 
the  patent. 


BUSINESS   OF  THE   COURTS. 


COMMON  LAW  SIITINGS. 
€LVLtttCi  Ben4. 

/uNtf  4,  1849. 
Tots  Court  will,  on  Wednesday  tbe  I3ll>  day  of 
June,  inst,  and  two  fullowing  days,  and  on  Wed- 
nesday the  tOtb,  and  three  fullowing  days,  hold  Sit- 
tings, and  will  proceed  in  disposing  of  the  business 
in  the  Crown  Paper,  the  Special  Paper,  and  New 
Trial  Paper,  and  will  alto  bold  a  Sitting  on  Tbnrs- 
dsy  tbe  dth  dav  of  July  next,  and  give  judgment  in 
cases  preTioosly  argued. 


This  Court  will  hold  Sittings  on  Saturday  the  16tii 
day  of  June  inst.,  and  on  every  aucoeediog  daj, 
(Sundays  excepted),  until  and  including  Tuesday 
tbe  2(3th  day  of  June  inst.,  and  also  ou  Friday  the 
6th  day  of  July  next,  and  will  at  such  Sittings  pro- 
ceed in  disposing  of  the  business  tben  pending  io 
the  Paper  of  New  Trials,  in  the  Paper  of  Speciil 
Cases,  and  in  the  Paper  of  Demurrers,  and  in  dis- 
posing of  the  Motions  and  Applications  which  ibsll 
tI>eQ  bare  been  noade  and  shall  be  tben  peadiog, 
and  in  giving  judgment  in  all  Cases  then  staadiag 
for  judgment. 


NISI    PRIUS    CAUSE    LISTS, 

RKMANET8   FROM  THE   SITTINGS   AFTER  TRINITY  TERM,  1849. 


J.  Duncan 
Mellon 
Edwards  and  R. 

Marten  and  Co. 
Same 


Caaimon  ipittni. 

Middlesex. 
(For  tbe  Queen's  Bench  List  see  page  94,  ante.) 
Stead  S.J.  Williams 

Feani  S.J.  Countess Wsldegimve 

West   Cornwall   Railway 

Company,  Inj.        S.  J.  Enthoren 
Doe  d.  Mills  and  ors.  S.  J.  Samuda  and  another 
Same  S.J.  Same 

Same  S.  J.  PraU  and  others 


Sane 

SaoM 

Same 

Same 

Same 

Same 

Daries,  Son,  and  C. 

Same 

J.  H.  Clayton 

Jaquet 

Bebb 

Ivimey 

Minet  and  Smith 

G.J.Shaw^ 

Walsh 

Rae  and  Brown 

Clarke,  F.  and  F. 

WatsiB  and  Sods 


Same 

Same 

Same 

Same 

Same 

Same 

Walker 

Parker  and  another 

Hargrare 

Ellis 

Clossmaa 

Hosre 

Gaontlett 

Shaw 

Slade 

McGregor 

Knapp 

Becmett 


S.  J.  Samuda  and  others 

S.  J.  Samuda  and  another 

S.  J.  Same 

S.  J.  Same 

S.  J.  Saaaa 

S.  J.  Same 

S.J.  Ford 

S.J.  Paney 

S.J.  Hargrave 

S.  J.  Cowae  and  another 

S.J.  White 

S.J.  Overbury 

S.  J.  Wbitworth  and  another 

S.J.  Wright 

S.  J.  Williams  and  another 

S.J.  Baiotrigge 

Simpson 
S.J.  Fitagezald 


Ca.  Hodgson  and  B. 
Prom.  Pearson 

Dt«  Crowder  and  Co. 

Eject.  Tucker  and  S. 

Eject.  Same  [&Co. 

-..  (Symes,  Weston, 

*J~*-    i  Tucker  and  S. 

p:--*     S  Tucker  and  S. 

^J*^'-   \  Carpenter  fit  W, 

Eject.  Tucker  and  S. 

Kject.  Same 

Eject.  Same 

Eject.  Same 

Eject.  Same 

Ca.  G.  S.  Fofd 

Cor.  A.  Haynos 

Prom.  W.  &R.B.Bsk«r 

Ca.  Uamer 

Dtue.  Surr  and  Gribble 

Ca.  Tate 

Ca.  Watkios  and  H. 

Prom.  Pearce,  P.  and  W, 

Iss.  Pain  and  ffatheriy 

Tss.  J.G.Lander 

Prom.  I 

Prom. 


Jaquet 
>  Bevao  and  i 
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Braham 

Htrd  ami  Son 

G.  G.  ViDoent 

Gaiborough  and  W. 

V.^ad  G.  Kempaon 

J.  Harris 

Same 

Pain  and  Hathedy 

Pitiman 

BorfTOTnea  and  Co. 

T.  WiJlis 


Shaw  S.V, 

Doe d. Martin  and  ora.  S.  J, 

Job 

TbeBanvren  Iron  Co.  S.  J, 

VjBoden  Houten 

'Skejr,  extrix.,  &c. 

Skey 

Bloxom 

J.  Baster6oId 

Doe  d.  Collett 

Spear 


Jonea 
Uellowvy 
Hftrton' 
Robinson 
Hbillan 
Skey 
Skey 
S.J.  Harvey 

S.  Towler,  Admix. 

Ward 

Ward 
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Co.  Colley 

Ejecc  Gatty  and  Howard* ' 

Duie.  Fitch 

CoTt.  Maltby  and  Co. 

Bt.  O.  Richards 

Prom.  G.J.  Lloyd 

Prom.  Same 

Prom.  Campbell  &  Witty 

Prom.  Smith 

Kject.  Parsons 

Dt  J.  F.  Elmslte 


Cottrt  0f  HBvd^tmiux* 


MiddUsex. 


G.  Smith 
Bridges  and  Co. 

Hornidge 
AV.  White 

T.  Phi]pot,jan. 
Sle«  and  Hobinaon 
T.W.Gwy 


^ame 

Same 

Same 

A.M'A.  Low 

J.  U.  Nmtxhuk 

Trail 

T.W.Gray 


WttkinsandH. 
Lonsdale 
S.Neal 

Wright  and  Co. 
G.P.Waton 
T.  Lewis 
Phillips  and  V. 
£.£lkins 
Wright  and  Co. 
Younge  and  H. 
Dodd  and  Co. 
Parker  and  Co. 
C.  Barnard 
Jooes  and  Co. 
A.  Wilson 
Wigleswoith 
G.  H.  Lewm 


T)oe  d.  Smith 
Westminster  Improrement 

Connnfsioners 
Pressor 
Magnire 

Tickers  S.J. 

Williams 

Ambergate,  Nottingham, 
and  Boston  and  Eastern 
Junction  Kailiray  S.  J. 

Same 

Same 

Same 

Matthews  S.  J. 

Biyan 

Smith  S.  J. 

Ambergate,  Nottingham, 
sod  Boston,  snd  Eastern 
Junction  Railway 

Dalton  S.  J. 

White 

Teoman 

Batey  8.  J. 

Jackson 

Gomm 

Jsy 

Prescott  S.  J. 

Woodfall 

Stratton 

Sims  and  ors.  S.  J. 

Fowler  S.J. 

Murch,  (pauper] 

Trent 

Warwick  and  anor.    S.  J. 

Wood 

Dfibourg  S.  J. 


Hoare  and  others 

Fuller 

Lee  W^amer 

Killamey    and    Valentsa 

Railway 
Birch 
Thomas 


Brandon 

Railton 

Heather 

Heaton 

Thorn 

Ritchie 

Fitzmaorice 


Mitchell 

Leavealey  and  another 

Child 

Holdsworth 

Watson  and  othen 

Bo  wen 

Bicknell 

Crick 

Mahon 

Hansard 

Wilson 

Brutton  and  another 

Drake,  Clerk,  &c. 

Gurney 

Ponsford 

Gill  and  others 

Horwood 

Lord  Ingestre 


Tres.  &  Eject.  T.  Weston 

Pro.  Fuller  and  S. 
TroT.  Cook 

Dt.  Elmslie  and  B. 
Ca.  In  person 
Dt.  W.  C.  Gates 


Dt.  £.  J.  Sydney 
Dt.  Overton  and  H. 
Dt.  Reed  and  Co. 
Dt.  H.  Ashley 
Pro.  Gedge 
Ca.  R.  C.  Barton 
Pro.  Johnston  and  Co. 


Dt.  C.  Lewis 
Ca.  Fyson  and  Co. 
Tro.  Scott  and  C. 
Dt.  HarbynandCo. 
Ca.  Lefroy 
Dt.  Rusbworths 
Pro.  Bieknell 
Tress.  H.  Knight 
Dt.  Hodgson  aud  B. 
Govt.  Clarke  and  D. 
Dt.  Lewis 
Pro.  Horaley 
Pro.  Beavor  and  Co. 
Ca.  Dimmock  and  B. 
Dt.  Oldersbaw 
Ca.  Lawrence  and  P. 
I>t.   in  person 
Pro.  Younghusband 


D.  RichardsQii 
Capes  and  S. 

Keeoe 
Vincent  and  S. 

Levis  and  L. 
W.H.  Green 
PMlUps 
PearaeandCo. 
C.  a  Wilson 
Jordeson 


iSLmtxCH  3Bmcfi. 


BEMANKTS  FROM  THB  SITTINGS  AFTER  TRINITY  TERM,  1849« 


Lomdon. 


Mackay 
Blackmore 


(Inj) 
(Inj.) 


Brooke 

Burton  and  others,  ezecu- 
torst  &c. 
Dean  (Inj.)S.J.  Grace 

FEankliiL&  another  (stay- 
ed) S.  J.  Daria  and  others 
Bsand          (stayed)  Harper 
Bond             (Inj.)     S.J.  Sunley 
Hartley  &  another  (stayed)  Mantoa 
Robertson    (stayed^  S.J.  Dargaa 
Gibbs          (stayed)            Aberdeen 
Cpndall       (stayed)            Harrison  and  othere 


Ties.  Baxendale  and  Co«. 

Dt.  Alban  and  B. 
J>t.  Smith 

Covt.  Wm.  Bevan 
Pro.  Few  and  Co. 
Prom.  Few  and  Co. 

Van  Sanduu  &  Co. 
Covt.  NorrisandSon 
Govt.  GilbertyHook,&  Co^ 
Pro.  Cheater  and  Co.       ' 


lU 
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Hook 

Conyngham,   Esq., 
others 

and 

S.J.  Macrreeor 

Pro.  TilleardatdCo. 

Wnter 

Sherlock  and  another  8.  J.  Brown  " 

Pro.  Campbell 

Surliogr 

Newman        (Inj.) 

Parry 

Hughes,  K.  an  I  M. 

R.  and  W.  G.  Roy 

Walker 

S.J.  Satterthwaite 

Pro.  Viiard  and  Co. 

Cox  and  Co. 

Jegon 

Long 

Dt.  Harder 

R.andW.G.  R07 

Harvey,  (P.O.) 

S.J.  Brooke 

Sci.Fa.  Van  Saadau  &Co. 

LinkUter 

King 

Liquorish 

HoweU 

S«well  and  F. 

Nickols 

S.J.  Kemptou 

Dt.  Wire  and  Co. 

Revoux  And  B. 

RobarU  an  A  oihers 

S.J.  Allan 

Dt.  Van  Saodau  and  Co. 

Sewell  and  F. 

ElUote 

S.  J.  Lewia 

Fro.  Wilkinson  and  G. 

Lawrence  and  Co. 

Gurney  and  others 

S.  J.  Smith  a  id  an  nher 

Pro.  Maples  and  Co. 

Watson  and  Co. 

Hooper 

S.  J.  ]^f 

Dt.  H.  Lloyd 

Baker  and  Co. 

Barry 

S.J.  Hill 

Pro.  Gregory  and  Co. 

R.andW.G.  Roy 

Shrewsbury  and  Binning- 

ham  Rail.  Co. 

S.J.  Hopkinson 

Dt.  S.  Moores 

Hodgson  and  B. 

Nisbet 

S.J.  Oliveira 

Pro.  Fry  and  Co. 

Same 

Murray 

S.  J.  Same 

Pro.  Same 

\Vm.  Smith 

Burford 

S.J.  The  Legal  and  Commei 

'- 

cial  Fire  Assurance  So- 

cietv 

Covt.  Brace  and  Co. 

Harris  (in  person) 

1  he  Queen 

S.J    Llovd' 

Indt.  Gates 

R.K.Une 

Howard 

S.J.  Moore 

Pro.  TiUon  and  Co. 

Jaquesand  Co. 

Gaivic 

S.  J.  Shearman 

Pro.  In  person 

Fearon  and  Co. 

Parrutt 

S.  J.   1  he  Duke  of  Buckingham  Tres.  Strutt 

Wiglesworth  and  Co. 

Goding 

S.J.  Sir  John  Hare 

Pro.  Davies,  Son.undCo 

VHrdy 

Wilson 

S.J.  Spurgeon 

Pro.  G.  Bower 

Few  and  Co. 

Mortli  American  Colonial 

Assn.  of  Ireland 

S.J.  Beniley 

J)t.  W.  Lake 

Lucena 

Lucena 

Clements 

Pro.  Hughes.  K.,  and  Co. 

Dawes  and  Sons 

Tucker,  secy.,  fitc. 

S.J.  Robarts  and  others 

Pro.  Revroux  and  B. 

Brandon 

Lecomie 

S.J.  The  Hon.  Spencer  Lyttle- 

ton 

Pro.  Walker  and  Co. 

Blower  and  Co. 

Foley 

S.J.  Reeves 

Dt.  Tatham  and  Co. 

Mucnamani 

Mncnnmara 

S.J.  O'Connor 

Dt.  M.  Turner 

TalUam  and  Co. 

Barker 

S.J.  Whitworth 

Pro.  Becke 

Same 

Same 

S.J.  Goddard 

Pro.  Graham 

^ewbon  and  E. 

RowJaodson 

S.J.  Slade 

Pro.  Oliveraun  and  Co. 

Lacy  and  B. 

Bnily 

S.J.  Turner 

Pro.  Sharpe  and  Co. 

Pnterson  and  Son 

Briant 

S.J.  Taylor 

Tres.  Newton 

Shep{>ard  and  D. 

Haobury  apd  another  S.  J.  Lightoo 

Dt.  Bicklny 

Dalliog 

Bland 

S.J.  Joseph 

l»ro.  A'Beckett  and  Co. 

R.  and  W.  G.  Roy 

Ksduile,  (P.O.) 

S.J.  Allan 

Pro.  SimpaoR  and  Co. 

.T.  H.F.Lewis 

JInrrison 

Carter 

Dt.  Stringer 

Long 

Cballen 

Hummel  and  another 

Fi.  Pike 

Tilson  and  Co. 

Alonteiro 

£*.rl  Talbot 

Pro.  Slader 

Ciianipion  and  Co. 

Rehden 

Hailes 

Pro.  Dunn  and  W. 

Bed  dome  and  W. 

F.  Parker 

P.  Parker 

Dt.  White,  E.,  ana  W 

Younj;  and  T. 

Smith  and  another 

Welch  and  another 

Dt.  Jerwood 

>lo8kins 

Job 

Job 

Dt.  Justice 

Hughes,  K.  and  M« 

Bell  and  oihers.  assignees, 

ficc. 

S.J.  Kerr  and  others 

Tro.  Desborough  and  Co. 

G.Clark 

Hendrey 

Uwis 

Pro.  Gregory  and  Co. 

].ainbert 

Diesser 

Gladstone  and  another 

Pro.  Chester  and  Co. 

Aihley 

H:  rvey,  admor.,  ficc.            Felton 

Pro.  Wallen 

Hughes.  K.  an.lM. 

Williams 

Small  wood 

Tres.  Humphreys 

Rowland  and  C 

Rowland,  (P.O.) 

"Wolston 

Pro.  A.  Wolston 

Commaa  ^Um. 

London. 

J.  J.  Blake 

Soady 

S.J.  Mangles 

Prom.  Vottog 

Link  latent   . 

Hution 

Wiles 

Trov.  Howell 

^VilsoiiiradH. 

The  Dec.  Tel.  Co. 

S.  J.  Nott  and  others 

Ca.  Wickens 

Same 

Same 

S.  J.  Gamble  and  others 

Ca.Same 

Same 

Same 

S.J.  1)  P.  Gamble  and  otiiera   Ca.  Same 

Cotterill 

Hunibro  and  another  S.  J.  Guruey 

Prom.  PearceandCo. 

Oliverson  and  Go. 

Grant  and  others 

S.J.  Norway  and  others 

Ca.  Fyson  and  Co. 

J.J.Blake 

Stansfield  and  another,  as- 

signees 

S.J.  Staff 

Tro.  Holt  and  Aubin 

A.  Dobie 

Adams 

S.J.  Peters 

Prom.  Hughes  and  Co. 

F.  J.  Mantling 

Marns 

S.J.  Desborough, See., &c. 

Prom.  Browning 

Kmslie  and  P. 

Connop  and  another  S.  J.  Daniel 

Prom.  Tyrrell 

Oiirenon  and  Co. 

AsboRt 

W.W.aod  R.Wren. 

G.  Rutherford 

Miller 

Olirerson  and  Co. 

J.  aad  J.  H.  Linklatrr 

Phillips  RDd  V. 

Olirerson  and  Co* 

J.  Town« 

J.  k  J.  H.  Lioklater 

A.  JoDea 

Wire  aod  Child 

Dnice  and  Sons 

Oliveraon  and  Co. 

Finch  and  Sbepbenl 

Lander 

Philips  and  V. 
R.  Cole 
Kempion 
S.  Walter* 
Gordon  and  Son 

H.  Llojd 

Hook 

J.&J.H.Linklnter 

Same 

Lofty,  Potter,  and  Son. 

Maltbj  and  Co. 
Yoaog  and  Hancock 
Sharpe,  F.  and  Co. 

Vandercom  and  Co. 

Same 

Goe 

Horradaile  and  Co* 

Mejrick 

H.  aarke 

W.  Tucker 
Wilde,  R.  and  Co. 
A.  Warrand 
Amory  and  Co. 
J.  and  W.  Sheffield 
U.  Lloyd 

Rickards  ind  Co. 
Phillips  and  Son 
W.  M.  Wilkinson 
J.  W.J.  Dawson 
Gordon  and  Son 
Pbillips  and  Son 
Cotterill 

Vandercom  and  Co. 
Cotterill 

8.  Yates 

Bristow  and  T. 

Jenkyn 

Same 

Same 

Sane 

Sane 

Same 

J.&J.H.Liuk]ater 

Same 

Pbilippa  and  Vosa 

Corterill 
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Christie,  jun.  S..r.  Trott  and  others 

Burton  and  another     S.  J.  Wilson  and  others 
Callander  S.  J.  Gibson  and  another 

Grissell  and  another  S.J.  Jnroes 
Roach  and  another     S.J.  Gryllaand  others 
Barry  8.  J, 

Davis  and  others,  assig- 
nees 
Dixon  and  others,  assig- 
nees S.J.  Stansiield 
Arbuthnott  &  anor.    S.  J.  Sliurp 


Hill 


115 

Ca.  Hui^lies,  K.and  M, 

Prom.  Chirk  and  G. 

Prom.  R.  Kilis 

Prom.  Hook 

Prom.  J.&  J.  H.  LinkUter 

Prom.  Gregory  aod  Co. 


Scholey  and  another       -    Dt.  HurneU 


Cannao  and  another 
Hutton  and  others 

Inge 

Smith 

Dickson 

Barry 

Williams 

Lavrson  and   anr. 

after  Trin.  Term) 
Boyd 
Loader 
Pritchard 
£d  wards  and  ors. 
Hillcoat 


S.J.  Pratt 

S.  J.  Monmouthshire  Canal  ond 


Detue.  Penfold 
Detpe.  Gregory, P., 
Tror.   nine  &  R. 


&Co 


RaiL  Co. 

Prom.  White  and  Co. 

S.J.  Austin 

Prom.  >Ving  and  Ducane 

S.J.  Hamikon  (Treasurer) 

Covt.  Go:iling 

S.  J.  Zizinia  and  another 

Prom.  Oliverson  and  Co« 

S.  J.  Simpson  nnd  others 

Simpion 

S.J.  Maitlund 

Ca.  G.Smith 

(remt. 

Dumlin 

Buchanan 

S.J.   Thornton 

Prom.  R.  Ellis 

S..I.  Gardiner 

Prom.  Rickards  and  \V. 

S.J.  Taylor 

Cor.  Wnllhevr 

Parker 

Ca.  H.  Walker 

S.J.  Archbishops  of  Canterbury 

and  York 
S.J.  Penn   • 
S.  J.  Baldwin 


Burton  and  others 

Griffin  and  another 

Whitlield  nnd  another, 
assignees  S.  J, 

Messer  S.J, 

Stanfield  and  another,  as- 
signees 

Robinson  and  others  S.J. 

Gaskill  S.J.  Bsinbrigge 

Turner  and  others,  as- 
signees S.  J.  Lyon 

Lysaght  S.  .T.  Bryant 

Lysaght  and  another  S.  J.  Same 


Aland 
Booth 

Lemm 

Hosetto  and  othets 


F.  VV.  Coe 
Gardner  and  another 
Gilkes  aod  others      S.  J. 

Edwards  and  another  S.  J. 


S.J. 
S.J. 
S.J. 


Howard 
Kleman 
The  Newmarket  Railway 

Company  Prom. 

Great   Western   Railway 

Company 
Batley 
Delaney 
Snow 
Laurie 
Humphreys 


Ca.  Johnson,  Son  and  W. 

Hanrott  and  Son 
Prom.  Bickley 

Ca.  Bevor  &  Co. 
DtJBrowning 

Is9.   J.  (f .  Jones 

Prom.  Oliverson  and  Co. 

Dt.  Hunt 

Tro7.  Norris,  A.  and  S . 
Prom.  Amory,  Nelson  ind 
Prom.  Same  [Co 

Strettbn 
Prom.  Cox. 


T.TyrreU] 


Pickett 

Follett  and  others 
Snow 
Cooper 
Hamborg 

Barr.ett  ood  another,  as- 
signees, &c.  S.J.Reading 
Webster                      S.J.  Webster 
Thomas  and  another  S.J.  Thomas 

Dakin,  admix,  ice.     S.  J.  Brown  and  uur* 

Ellis  S.J.  Moore 

Maitland and nnr.       S.J.  King 

Thomas  and  another  &.  J.  Allan 

Hughesdon  S.J.  Jnrdioe 

Price,  jun.  and  ors.    S.J.Marshall 

Kamhro,  Sntv,  Partner, 
&e.  S.  J.  The  London  A  sf-jrance 

Kawll  Benett 

Joyce  S.  J.  Smith 

Cock*  S.  J.  Moore 

Cocks,  jun.  S.  J.  Moore 

The  Count  De  Morel  S.J.  Shadbolt 

Godley  S.  J.  Moore 

Cartwright  S.J.  Sbadbolt 

Toong  S.J.  Same 

Kelhanr     *  '  Bnmpstead 

Fussell,  P.O.  Woodward 

Card  Winter 

DeTsnx  and  ors. — {rexrttm 
net)  Hop.d 


Ca.  Maples  and  Co. 
Ca.  J.A.Jones 
Prom.  Morgan 
Fro .11.  G.  Vincent 
Prom.  Hutchinson 
Prom.  Young  and  Son 


Prom.  J.  Wells 

Prom.  Gregson  and  R«  ' 
II.  Thomas 
Sole  and  'f'urner 

Prom.  Tilsoo  and  Co. 

Prom.  Freeman,  B.  &B, 

Prom.  V^an  Sandan&Co. 

Prom.  Freshfields 

Prom.  Hughes,  K.&M. 

CovU  Lowleas  and  Son  . 

Prom.  Barton 

Prom.  Few  aod  Co.  ■ 

prom.  Tilson  and  Co. 

Prom.  Same 

Prom.  Same 

Prom.  Same 

Prom.  Same 

Prom.  Some 

Prom.  Mills 

Trom.  Howell 

Ca.  Beanlands 

Dt.  C.  E.  Cnlten 
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FeAenmejar 

Boulter                                Peplow 

Dt.  Rowlatt 

Same 

Same                                      Brooke 

Prooi.Pritchanl&Collett 

H.  Knight 

8tephenaon                          Jay 

Prom.  PhilipfieaadTou 

OUvsraon  and  Co. 

Bold  and  aor.                      Clazton 

Prom.  Gregory  and  Co. 

J.May 

Wilson                       S.  J.  Pj«aton 

Iss.  Frost 

J.  B.  Towae 

Wardens  and  Commonalty  ) 
London                            ; 

rC.H.  Stedmui 
-Prom. /T.J.  Jerwood 
C.S.  W.Dnke 

H.Lloyd 

Wallenandanr.                   Castell 

Dt.  Biekley 

Church  And  Langdala 

Joyce                                   Carter 

Prom.  Walker 

CotteriU 

Spartali                               Papayanai  and  aaothsr 

Prom.  Cheater,  T.  and  Co 

Dmee  and  Sons 

Watney                                Waters 

Alger 

H.  Knight 

J.  Stephenson                      Jmr 

Ca.  Philippt  and  Yoss 

Wilde  and  Co. 

Bell,  P.  0.                          Welch 

Prom.  Stephens 

a^SJI 

Smith                                   Heath 

Prom.  Peilo  and  Sea 

Salmon.                                Menjweather 

Prom.  ThoB*  Tajter 
Tres.  Lewia  and  Lems. 

Venning  and  Co. 

Haslip  and  anr.                   Vine 

Lander 

Harrey  and  anr.        S.  J.  Johnson  and  anr. 

Ca.  Saward 

Sxclctvcr. 


London, 


Todd 

G.  Fry 

W.  J.  Holt 

Same 

Parker  and  Co. 

Same 

Same 

Same 

W.  W.  Jackson 

Bridges  and  Co. 

H.  Fraser 

Philippe  and  V. 

W.W.Jsckson 

W.  Murray 

Shield  and  H. 

W.  Hartley 
Maples  and  Co. 
Mardon  and  P. 

Baxter  and  Co. 

Pittendreigh  and  S. 
Dodd  and  Co. 
R.and  W.and  G.  Roy 
Johnston  and  Co. 

Olirerson  and  Co. 

S.  W.  Darke 

Maidon  and  P. 

S.  Neal 

J.  Applaton 

Same 

T.  Tyrrell 

Gompign6 
J.  E.Fox 
Milne  and  Co. 
W.  H.  Daris 
Chester  and  Co. 
T.  Lewis 
Crowder  and  JL 
Wilkinson  and  G. 
H.  Sangater 
Leadbitter 
Maples  and-  Co. 
Dimmock  and  B. 
ThompiQB«ad  D. 


Cannan  and  another,  as- 
signees, &e. 

Reed 

Holt 

Same 

Shropshire  Union  Railnray 
and  Canal  Company 

Same 

Same 

Same 

Richards 

Rogers 

Overton 

Harrison 

Noble 

Hallifaz  and  others 

Wilson  and  anotheii  ad- 
ministrators, &c. 

Leeds  &  Thirsk  Railway 

Fossick  and  another   S.  J. 

FoUett  and  others,  assig- 
nees, &c.  S.  J. 

Great  Northern  Rail- 
way S.  J. 

Staunton  and  another 

Gruber  and  another    S.  J. 

Bosanquet,  P.  O.,  &c. 

Belfast  and  County  Down 
Railway  S.  J. 

ChrisUchi  S.  J. 

Dalton         •  S.J. 

Follett  and  others       S.  J. 
Chapman  and  another 
Castrique 
Dailey 

Newcastle  Railway  Com- 
pany     J  S.J. 
Williams  and  another 
Birley  and  others 
Caddell 
Andrew 

M*Dowa]l  and  another 
Berriman 

Heath  and  others        8.  J. 
Cooper,  Eaq.,  P.  O. 
Brooks  and  another    S.J« 
Carr,  elk. 
Wilkinson 
Lea 
Chalkley 


Moor 

F.Issoe,S[essra.LsfigbaB> 

WatUng 

Ca.  Reason 

Wilton,  sen. 

Cowt  VV.  H.  SadgTOfe 

Wilion,  jun. 

Govt  Same 

Coode 

Dt.  G.  Vincent 

Hodgson 

Dt.  Same 

M'Gregor 

Dt.  Same 

Anderson 

Dt.  Same 

Scott 

Pro.  W.  H.  Smith 

£vans  and  another 

Dt.  J.  Fallowa— J.  Raw 

Uruman 

Pro.  K.  laaacs 

Nott 

Dt.  Thompson  and  B. 

Emmett 

Dt.  Emmett  and  K. 

Lyle 

Pro.  Crowider  and  M. 

Attwood 

Dt.  Elmslie  and  P. 

Neilson 

Dt.  Gregory,  F.  and  Co. 

Blane 

Pro.  Denton  and  Co. 

Philpot 

Iss.  Gregory  and  Soa. 

UsieUi 

Dt.  Swan 

Skeen  and  another 

Pro.  W.  H.  Griffin 

Daniell 

Pro.  Coode  and  B. 

Shortridge 

Sci.  fa.  Johnston  and  Co. 

Heseltioe 

Dt  Teague 

Lackersteen 

Pro.  Dickson  and  0. 

J.  Bush 

Pro.  Mullins 

Matthews  and  Another 

Iss.  T.CGidley 

Harris 

Ca.  Walsh 

Tomlin 

Pro.  Crowder  and  M. 

Aitkin 

Dt.  Stafford 

Froggatt 

Dt.  In  person 

Spincer,  exor.  &c. 
Markwick 

Dt.  G.  WeUer 

Pro.  Taylor  and  S. 
Dt.  G.  Hall 

Bucklee 

Pamell 

Pro.  Pamell 

M'Meeking 

Du  C.B.Wilson 

Smith 

Pro.  Gregaon  and  K. 

Smith  and  others 

Pro.  M'Leod  and  & 

Falk 

Dl  Keighley  and  Co. 
Pro.  Lethbridge  and  Ca 

Wilder,  extrix„'&c 

Tewart 

Dt.  Crowder  and  M. 

Candlish,  extiix.,  &c. 

Cort.  W.tfoaa 

BusheU 

Dt.  Ruahworth 

Ludlam 

CoFt.  Gregaon  and  K. 
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PROCEEDING  BY  SCIRE  FACIAS 

AGAINST 

MEMBERS  OF  COMPANIES. 

Thi  moitipiuMtiini  of  joist-stock  com- 
poneg^  sod.  die  iocreased  nnmber  of  in- 
sttQces  in  wkach  the  nMmberB  of  asaocia^ 
tioQS  of  this  description  became  unable  to 
folfil  their  nmtnal  engagements,  or  to 
silisfy  the  daims  of  strangers  froin  the 
joint  funds  of  the  compiiiKf ,  created,  a  new 
bnoch  of  law,  and  obliged  the  Courts,  in 
many  cases,  to  establbh  new  rules  of  prac- 
tkse/  The  proceeding  by  scire  facias  against 
members  of  companies,  in  the  Common  Law 
Goarta,  ranks  in  noveitj  and  importance 
with  the  new  scheme  for  winding-np  the 
aj&irs  of  joint-stoek  companies,  which  at 
this  time  engrosses  the  attention  of  so 
many  equity  practitioners. 

The  proceeding  by  aoiVv  fadas  was  for 
same  time  directed  esclosively  against  the 
members  of  jomt-stock  banking  companies. 
By  Oie  statute  7  Geo.  4,  c.  46,  the  le^- 
mae  esideavoiired  to  unite,  in  con^Minies 
of  this  desdiption,  the  distinct  characters 
iaddeatal  to  a  oorponition  and  an  ordinary 
tiaifing  co-partnership.*  The  act  imposed 
liabilities  and  conferred  remedies,  hereto- 
fore unknown  to  the  law,  and  at  the  same 
time  created  exemptions  and  discharges  of 
aa  equally  novel  character.  The  remedy 
fften  to  persons  contracting  with  a.  joint- 
atoek  banking  company  was  to  be  pursued  in 
the  first  instance  agamst  the  registered  pub- 
lic officer  of  the*  company,  and  a  judgment 
obtained  i^amst  him  was  rendered  available 
against  shareholders  of  the  company,  under 
▼arious  circumstances  and  conditions.  The 
statute  enabled  a  creditor,  having  obtained 
jndgme&t  agaimft  tha  public  officer  of  a 
hanJang  co-partnership,  to  issue  eaeoutbn 
against  three  claaam  of  persana^ — 4at,  Any 
Vol.  xxxTiii.  No.  1,110. 


member  for  the  time  being  of  such  oo» 
partnership ;  2ndly,  Any  person,  who  waS'Si 
member  at  the  time  the  contract  on  whkbi 
the  judgment  was  obtained  was  entered  iuto^. 
or  who  became  a  member  before  the  oon^ 
tract  was  executed ;  and  3rdly,  Any  persoa 
who  waa  a  member  when  the  judgment  wa« 
obtained,  without  regard  to  his  being,  ai 
partner  when  the  contract  was  entered  into, 
or  executed..  By  this  enactment,  as  ob- 
served by  Baron  Parke  in  a  recent  case^* 
"  those  who  were  primarily  liable  at  com- 
mon law  are  made  liable  only  in  the  second 
degree,  and  those  who  at  oeonmon  law  were 
not  responsible  at  all  are  made  primarily 
liable."  With  respect  to  the  second  and 
third  class  of  persons  rendered  liable— 
those  who  were  members  at  the  time  when- 
the  contract  was  entered  into  or  of  the 
judgment  obtained — ^it  is  provided  that  exe- 
cution shall  not  issue  without  leave  oIk 
tained  from  the  Court  in  which  the  judg- 
ment was  had,  after  notice  of  such  ap* 
plication  to  the  person  sought  to  be 
charged,  nor  after  the  expization  of  thcee' 
years  next  after  such  person  ceasing  to  be- 
a  member.  When  application  is  made  to 
the  Coort  therefore,  the  Court  ia  charged 
with  the  duty,  oi  ascertaining  within  which 
of  the  three  classes  the  person  against 
whom  execution  ia  prayed  is  found,  and 
also  that  the  ezecutiou  against  members  of 
the  first  dass  is  ineffectual,  before  the 
second  and  third  class  is  resorted  to :  ia 
other  words,  that  bond  fide  attempts  have 
been  made  to  procure  satisfaction  from  the 
parties  made  pnnwily  liable  befisre  exe«^ 
cutioB  goes  agaiBal  those  made  liable  on 
default.  Aft  might  have  been  aaticipated, 
the  Courts  of  Law  have  experienced  great 
difficulty  in   carrying  into  effect  the  ano- 


hcmk  cfEnffland  v.  JdAasoa^  18  Law  Jour. 
23d,  B«cfa. 
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malous  provisions  of  this  act  of  parliament, 
and  many  questions  of  considerable  nicety 
have  arisen  under  it.  It  was  at  one  time 
sugeested,  that  the  proper  mode  of  ascer- 
tainmg  the  parties  against  whom  to  put  the 
judgment  in  execution  was,  by  causing  a 
suggestion  to  be  entered  on  the  Roll ;  but 
the  Court  of  Queen's  Bench  refused  to 
aUow  a  suggestion  to  be  entered  ou  an  affi-. 
davit  that  the  individual  intended  to  be 
proceeded  against  was  a  partner,  and  de- 
cided that  no  execution  could  issue  against 
a  shareholder  merely  as  such  without  a 
scire  facias^  and  the  «ame  rule  was  shortly 
after  adopted  by  the'  Courts ,  of  Common 
Pleas^  and  Exchequer.**  These  decisions 
were  in  conformity  with  the  rule  of  practice 
that  whenever  one  party  is  to  be  rendered 
liable  to  a  judgment  obtained  against  an- 
other, it  can  only  be  done  by  scire  facias, 
and  the  principle  was  considered  applicable 
to  the  case  of  a  public  officer,  who  was 
merely  the  representative  of  the  share- 
holders. Where  the  public  officer  hap- 
pened also  to  be  a  member  of  the  company, 
the  principle  ceased  to  be  applicable,  and 
in  such  a  case  execution  was  allowed  to 
issue  against  him  without  a  scire  facias,^ 

The  rule  of  practice  having  been  settled, 
that  the  proper  mode  of  proceeding  against 
members  of  a  ioint-stock  bank  was  by  scire 
facias,  the  principle  was  extended  to  other 
cases  in  which  acts  of  parliament  were 
passed,  having  provisions  substantially  simi 


out  the  scire  facias;  and  in  order  to  obtain 
that  leave,  to  satisfy  the  Court,  that  there 
had  been  a  bond  fide  attempt  made  to  pro- 
cure satisfaction  of  the  debt  from  the  mem- 
bers of  the  company  for  the  time  being.  In 
order  to  show  that  such  attempts  have  been 
made  to  obtain  satisfaction  from  the  exist- 
ing shareholders,  it  is  not  indispensable  that 
an  execution  should  be  issued  <^nst  every 
shareholder  for  the  time  being.  The  Courts 
do  not  expect  the  plaintiff  to  proceed  against 
insolvent  shareholders,  or  to  sue  out  exe- 
cutions, when  it  appears  probable  tho.t  such 
executions  would  be  ineffectual.' 

Where  a  scire  facias  issues  to  charge  a 
party  as  a  shareholder,  without  the  leave 
of  the  Court,  in  a  case  where  such  leave  is 
necessary,  it  is  an  irregularity,  to  which  the 
general  rules  of  practice  relating  to  irr^- 
larities  are  applicable.  For  example,  the 
party  complaining  of  the  irregularity  mast 
apply  to  the  Court  and  promptly,^  he  may 
waive  the  objection  by  pleading  to  the  scire 
facias,^  and  a  plea  that  the  scire  faciei 
issued  without  leave  of  the  Court  would  be 
a  bad  plea.^ 

When  a  scire  facias  issues  against  a 
shareholder  of  a  joint*stock  company,  the 
subsequent  proceedings  are  similar  to  those 
in  other  cases  of  scire  facias,  and  the  plead- 
ings are  governed  by  the  like  rules.  The 
defendant  is  not  at  liberty  to  plead  to  the 
declaration  in  scire  faciasp  any  matter 
f  >  w .    .        .  *  which  might  have  been  pleaded  or  set  up 

lar  to  those  contained  in  the  7  G.  4,  c.  4().  as  a  defence  to  the  oriirinal  action  -J"  but  a 

T 11 1 4.1 J r i: *^  I    ,         .,  ,  .    .      .o  .     ,  .  « 


In  all  such  cases,  the  mode  of  proceeding  to 
be  adopted  against  a  member  or  shareholder 
of  a  company  not  a  party  to  the  record  in 
the  original  action,  is  by  scire  facias.  The 
next  point  to  be  determined  was,  in  what 
cases  the  judgment  creditor  might  avail 
himself  of  this  proceeding  as  of  course,  and 
when  it  was  necessary  he  should  obtain  the 
sanction  of  the  Court  ?  This  question  was 
merely  one  of  construction,  and  it  was  held, 
that  under  the  13th  clause  of  the  statute  7 
Geo.  4,  c.  46,  a  judgment  creditor  was  en- 
titled to  sue  out  a  scire  facias,  without  any 
application  to  the  Court,  when  the  proceed- 
ing was  directed  against  one  who  was  a 
member  at  the  time  of  the  judgment  and 
execution ;  but  when  it  was  wished  to  fix 
one  who  was  not  a  member  at  the  time  of 
the  jnci^ment,  but  who  was  a  member  at  the 
time  the  contract  was  made,  it  was  neces- 
sary to  come  to  the  Court  for  leave  to  sue 

k  Bosanquet  v.  Ranrfwd,  11  Ad.  &  £L  520; 
3  Per.  &  D.  298. 
«  9rAt</eii6tinrv.Liit0,6Bing.NewCa8.345. 
<  Oof9V.Iiaw,6M.&W.217}8Dowl.789. 
*Hanooodv.Lmo,7M.&W.203;8Dowl.899. ' 


plea  that  the  original  judgment  was  ob- 
tained by  fraud  has  been  held  good.^  A 
traverse  that  the  nominal  defendant  in 
the  original  action  did  not  fill  the  office  in 
respect  of  which  he  was  sued — as  where  a 
defendant  was  sued  as  secretary  of  a  joint- 
stock  company — ^was  said  in  one  case  not  to 
be  a  good  plea,  because  if  such  defendant 
were  not  secretary,  the  company  would  be 
bound  by  the  judgment  against  him,  and  if 
the  nominal  defendant  collusively  suffers 
judgment  by  defiiult,  the  proper  course  for 
the  shareholders  is,  to  apply  to  the  Conrt 
to  set  aside  the  proceedings.*"  Under  this 
new  statutory  mode  of  proceeding,  the 
plaintiff,  at  his  discretion,  is  entitled  to 
proceed  against  all  or  any  of  the  members 


'  Haroey  v.  Scott,  17  Law  Jour.  Q.  B.  9. 

V  Ricketts  v.  Bomhay,  3  Com.  B.  889. 

h  Bradley  v.  Urquhart,  XI  Meet.  &  W.  583. 

*  Bradley  v.  iVarburg,  11  Meies.  &  W.  452. 

k  Bradley  v.  Eyre,  11  Mees.  &  Wcls.  432. 

1  Pkilipson  r.  Earl  fff  Bgremont,  6  Q.  B. 
587 ;  Fowler  v.  Rickerby,  2  Man.  &  Gr.  760 ; 
loLawJ.,  pt.7»  149. 

"  Bradley  r.  Eyre,  M  st^jn^ 
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of  the  company.  As  soon  as  the  debt  is 
levied  upon  one,  then  all  the  rest  are  exone- 
rated, but  until  the  judgment  is  thus  satis- 
fied, there  maj  be  concurrent  writs  against 
any  number  of  shareholders." 

Such  has  been  the  eflFect  of  the  principal 
reported  decisions,  but  the  subject  is  not 
exhausted^  nor  can  the  system  of  proceeding 
yet  be  said  to  be  matured.  Indeed,  in  the 
Term  which  has  just  concluded,  several 
other  cases  were  brought  under  the  con- 
sideration of  the  Courts,  the  particulars  of 
which  will  in  due  time  be  submitted  to  our 
readers. 


LEGISLATIVE  MEASURES  RELAT- 
ING TO  THE  LAW. 

BANERUPT    ULW. 

During  the  past  week,  several  im- 
portant measures  connected  with  the  ad- 
muistration  of  the  law  have  come  under 
the  consideration  of  the  legislature. 

The  Bankrupt  Law  Cotuolidation  BiU, 
after  having  passed  through  the  House  of 
Lords,  as  stated  by  Lord  Brougham  with 
the  written  consent  of  the  Lord  Chancellor, 
has  met  with  an  unexpected  interruption  in 
the  House  of  Commons,  where  Lord  John 
Russell  intimated  that,  although  consider- 
ing the  measure  in  extmso  as  an  improve- 
ment in  the  law,  its  details  were  too  com- 
plicated and  important  to  enable  him  to 
state  that  the  bill  in  its  present  shape 
would  receive  the  support  of  her  Majesty's 
government.  His  lordship  suggested  the 
expediency  of  a  reference  to  a  Select  Com- 
mittee, a  proceeding  which,  if  adopted  at 
this  advanced  period  of  the  Session,  would 
render  the  passing  of  the  bfll  extremely  im- 
probable. Lord  Brougham  addressed  the 
House  of  Lords,  as  the  old  reporters  have 
it,  in  furore,  complaining  of  the  obstacles 
which  were  interposed  to  the  progress  of 
the  measure,  and  threatening  the  obstruc- 
tires  in  the  Lower  House  with  unutterable 
thmgs!  It  is  c|uite  plain  that  the  success 
of  the  measure  u  jeopardised  because  there 
is  a  wwit  of  confidence  in  those  who  have 
taken  upon  themselves  to  conduct  it.  We 
regret  this.  The  bill  should  be  considered 
on  its  intrinsic  merits. 


PALACK   COURT. 

Lord  Dudley  Stuart  has  introduced  a 
Bai  for  the  Reform  of  the  Palace  Court, 
be  read  a  second    time  on 


irhich 


18   to 


Nmn  V.  Lomer,  18  Law  Jour.,  Ezch.  247. 


Monday.  The  principle  of  the  bill,  as  we 
understand  it,  is  to  allow  the  suitors  to 
transfer  their  causes  to  the  County  Courts. 
We  have  reason  to  believe  that  this  would 
prove  a  very  partial  and  inadequate  remedy 
for  the  evils  complained  of.  The  Palace 
Court  has  a  jurisdiction  unlimited  in  amount^ 
and  a  majority  of  the  causes  commenced  in 
that  Court  could  not  be  tried  in  the  County 
Courts  without  an  entire  change  in  the  con- 
stitution of  the  latter.  Moreover,  the 
Palace  Court  is  now  resorted  to  by  snitorfi 
in  cases  within  the  County  Court  jurisdic^ 
tion,  because,  though  objectionable,  it  is 
preferable.  It  is  running  from  Sylla  to 
Charybdis,  to  force  suitors  from  the  Palace 
Court  to  the  County  Courts !  The  reform 
that  is  desired  is,  to  throw  open  the  Palace 
Court  to  the  whole  body  of  the  legal  pro- 
fession. The  Attorney-General  candidly 
stated,  that  his  difficulty  was  to  find  the 
means  of  compensating  tnose  who  had  pur« 
chased  their  situations  in  the  Palace  Court, 
but  he  did  not  despair  of  being  able  to 
effect  this  object  before  the  Session  came 
to  its  termination.  Anxious  as  we  are,  for 
the  sake  of  the  public,  to  see  the  monopoly 
got  rid  of,  it  should  not  be  effected  at  the 
expense  of  private  individuals,  or  of  justice* 

IRISH    INCUMBERED   ESTATES  BILL. 

The  Iriih  Incumbered  Estates  Bill,  a 
measure  in  which  the  legal  profession  in 
both  countries,  as  well  as  the  community  at 
Urge,  are  deeply  interested,  after  passing 
through  the  House  of  Commons,  has  been 
referred  to  a  Select  Committee  of  the  House 
of  Lords.  A  copious  summary  of  its  lead* 
ing  provisions  is  now  submitted  to  our 
readers. 

The  number  of  persons,  resident  in  all 
parts  of  the  kingdom,  interested  as  mort* 
gagees  and  otherwise  in  landed  estates  in 
Ireland,  and  the  novelty  of  the  proposed 
experiment,  induces  us,  at  the  sacrifice  of 
some  oonsidetable  space,  to  submit  to  our 
readers  a  summary  of  the  measure  under 
which  the  government  proposes  to  supersede 
the  authority  of  the  ordinary  tribunals,  in 
dealing  with  incumbered  estates  in  Ireland. 

The  bill  contains  forty- three  clauses,  the 
first  of  which  provides  for  the  appointment 
under  the  Royal  sign  manual  of  three  Com* 
miasioners,  to  be  styled  "The  Commissioners 
for  the  sale  of  Incumbered  Estates  in  Ireland." 

By  the  clauses  which  immediately  follow, 
from  two  to  ten,  it  is  proposed  to  enact  that 
the  Commissioners  are  to  have  a  Common 
Seal;  that  two  are  to  form  a  quorum;  that 
they  shall  have  authority  to  appoint  a  secre- 
tary, dorks.  Sic,  for  a  period  not  exceeding 
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'five  years^  and  tke  pajpoiciit  df  salanes  is  pro- 
Tided  for.  The  CommissioneiB  are  declared 
.to  be  disqualified  to  ait  in  parliament — ^a  form 
rdf  oath  is  given  to  be  taken  by  them,  and  they 
jm  directed  to  frame  and  promulgate  forms  of 
^application,  &c. 

The  Commissioners  are  also  to  make  general 
niles  for  **  regulating  the  course  of  procedtire," 
'and  generallv  for  the  due  execution  of  the 
powers  vestea  in  them  under  the  act,  which 
foles  are  to  be  confirm^sd  by  the  Privy  Conncil 
-of  Ireland,  enrolled  in  Chancery,  and  laid  be- 
fore parliament,  after  which  tbey  will  have  the 
force  and  effect  of  an  act  of  parUament. 

By  section  12,  the  Commissioners  have 
power  to  summon  and  examine  all  such  per- 
sons as  they  shall  think  fit  in  relation  to  any 
matter  or  question  depending  before  them, 
*irith  the  same  power  of  enforcingobedienee  to 
'tiieir  summons  as  the  Court  of  Chancery  has. 
Tbe  Commissioners  to  receive  affidavits  in 
evidence,  if  they  think  fit,  and  to  appoint 
persons  to  take  affidavits  and  examinations. 

The  orders  of  the  Commissioners  to  be 
enforced  in  England  ''by  the  like  process  as 
an  order  for  payment,  or  for  accounting  for 
money,  m«d«  by  the  High  Court  of  Chancery  in 
Ireland,  tinder  the  provisions  of  the  41  Geo.  3, 
C49. 

Sectioii  15  i^ves  the  Commissioners  all  the 
powevs,  authority,  and  juriBdiction  of  a  Court 
of  Equity  in  Ireland,  for  investigating  titles, 
ascertaimng  charges  and  incumbrances,  set- 
tling priorities,  rights  of  owners,  lessees,  &c. ;  it 
likewise  enipowers  them  to  send  cases  for  the 
ppinioQ  of  Courts  of  Law,  and  to  direct  issues 
of  fact  to  be  tried  by  a  jury,  and  also  to  refer 
any  inquiries  they  may  think  proper  to  one 
member  of  their  own  body, 

"Section  16  provides,  that  •*  where  larfd  in 
Ireland,  or  a  lease  in  perpetuity  or  for  a  term 
whereof  not  less  than  sixty  years  shall  be  un- 
expired," &c.,  shall  be  subject  to  any  incum- 
brance, the  owner,  lessee,  or  any  incumbrancer 
may,  within  three  years  from  the  passing  of 
the  act,  apply  to  the  Commissioners  for  a  sale 
thereof ;"  out  it  is  declared  bv  the  next  clause, 
"  that,  for  the  purposes  of  this  Act,  the  land 
shall  -not  be  deemed  subject  to  an  incumbrance 
Illness  tbe  same  shall  affiect  a  term  of  not  less 
than  Jiftjf  years  absolute  unexpired,  or  a 
gEcater  estate  in  auch  land,  nor  unless  such 
iacumbrance  shall  have  been  created  by  the 
owzier  of  an  estate  of  inheritance,  but  an  in- 
cumbrance charged  under  a  power  created  by 
the  owner  of  an  estate  of  inheritance  shall  be 
deemed  to  have  been  created  by  such  owner ; 
nd  such  lease  in  perpetuity  or  other  lease  as 
afinraaaid  shall  not  be  deemed  subject  to  an 
neambraace  where  the  same  shaU  affect  a 
Aemrative  estate  or  interest  only,  or  less  than 
the  whole  estate  created  or  agreed  to  be  created 
by  such  lease  in  perpetuity  or  other  lease  as 
aloresaid,  unless  such  incumbrance  .shall  htLve 
been  created  by  the  owner  of,  or  person  entitled 
to,  the  whole  estate  created  or  agreed  to 
be  created  by  such  ieaae  in  perpetuity  er 
r  ieaae  as  afonsaaid,  bift  any  ioeaatbraiioe 


chained  under  a  power  created  by  the  owns 
of,  or  person  entitled  to  such  whole  estate  as 
aforesaid  shall  be  deemed  to  have  been  created 
by  such  owner  or  person  so  entitled." 

Where  an  incumbrance  shall  be  subject  to 
limitations  of  estate  or  interest,  the  Commis- 
sioners may  proceed  on  the  application  of  the 
first  incumorancer,  or  other  person  whose  in- 
terest in  the  incumbrance  seems  sufficient  to 
the  Commissionera,  and  give  notice  to  hear  all 
parties  interested  who  may  apply  to  them,  m- 
vestigate  title,  incumbrances,  state  and  cir- 
cumstances of  tbe  land,  &c.,  "so  far  only  m 
may  be  necessary  to  enable  U&em  to  determine 
whether,  under  all  the  drcumstances  thereof, 
it  is  expedient  that  a  sale  should  be  nnde, 
&c.,"  in  which  case  they  may,  at  their  discre- 
tion, order  a  sale  of  all  or  part  of  the  land. 

By  section  20,  where  a  sale  shall  be  made 
under  this  act,  the  Commissioners  shall  ascer- 
tain the  tenancies  of  the  occupying  teoants, 
and  of  any  lessees  or  under-lessees  subject  to 
whose  tenancies,  leases,  or  under-leases,  the 
owner  or  incumbrancer  applying  to  the  Com- 
missioners under  this  act  may  be  owner  or 
incumbrancer,  and  may  give  such  notices  and 
make  or  cause  to  be  made  such  inquiries  as 
they  shall  think  necessary  for  ascertaining  and 
securing  the  rights  of  such  tenants,  lessees,  or 
under-lessees  as  afonaaid;  and  ike  sale  doll 
be  made  subject  to  the  teuancie^  leases,  or 
under-leases  so  ascertained,  and,  when  the 
Commissioners  shall  think  fit,  such  sale  may 
be  made  subject  to  any  annual  charge  affectii^ 
the  land  or  lease  or  part  thereof  sold,  or  lo 
any  such  apportioned  part  of  such  annual 
charge,  as  the  CommissionerB  may  think  fit 
should  remain  charged  thereon."  'Such  sale 
shall  be  under  the  directi»o  of  the  Comnas- 
sioners,  by  public  sale  or  private  contract,  le- 
gether  or'  in  lots  or  parcels,  and  generally  as 
they  shall  think  fit — iiiB  conveyance  not  to 
need  execution  by  any  other  party  but  the 
Commissioners,  and  to  express  or  refer  to  the 
tenancies,  leases,  &c.,  &c.,  subject  to  which 
the  sale  is  made — in  tbe  form  given  in  the  sche- 
dule to  the  act  or  to  the  hAce  effect,  with  such 
limitation  as  the  purchaser,  with  their  approval, 
may  direct. 

The  purchase-money  is  to  be  paid  into  the 
Bank  of  Irelaud,  ana  on  such  nayment  the 
purchaser  to  be  discharged  from  all  liability  in 
respect  of  the  application  of  the  money  so 
paid. 

Section  23  provides,  **  that  ev«ry  such  coa- 
veyance,  executed  as  aforesaid  by  the  Com- 
missioners upon  the  sale  of  land,  shall  be 
effisctual  to  pass  the  fee  simple  and  inheritance 
of  the  land  thereby  expressed  to  be  conveyed, 
subject  to  such  tenancies,  leases,  and  under- 
leases as  shall  be  expressed  or  referred  to 
therein  as  aforesaid,  but,  save  as  aforesaid  and 
as  hereinafter  provided,  disduuqged  from  all 
former  and  other  estates,  rights,  tities,  charges. 
and  incumbrances  whatsoever  of  her  Majesty, 
her  heirs  and  successors,  and  of  dl  other 
persons  whomsoever:  and  every  such  con- 
veyanoewvasmgiEiviest,  ezeoBfted  by  tbe  Com- 
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Tipcm  the  sale  of  a  lease  in  ^r- 
petoitv  or  other  lease,  shall  be  effectud  to 
ttBBs  the  estate  created  or  a^eed  to  he  created 
hy  such  lease  and  then  rematiuDfi:  nnespirsd, 
sabfect  to  the  ZBnt  and  covenants  aanesed  to 
the  reversion  expectant  on  die  determniatimi 
of  «ach  lease,  and  to  snch  tenancies^  leases, 
and  uder-leaiBes  as  shall  be  expressed  or  re* 
hntd  to  in  such  eonvejrance  or  assignment, 
boty  save  as  afwesaid  and  as  hereinafter 
provided,  discharged  from  all  rights,  titlss, 
ehaiy^,  and  incnmbrances  whatsoever  aiect- 
ing  the  leasehold  estate  or  interest :  'provided 
that  wiiere  any  land  or  lease  or  part  thereof 
lUl  be  sold  ud  conveyed  or  assigned,  subject 
to  any  annual  charge  or  apportioned  part 
thereof,  each  annual  charge  or  snch  appor- 
tioned part  thereof  only  (as  the  case  may  be) 
shall  remain  and  he  charged  on  and  payable 
out  of  such  land  or  lease  or  part  thereof  as  in 
the  conveyance  or  assignment  shall  be  ex- 
pressed." 

The  Commissioners  are  authorised  to  put 
the  purchaser  in  immediate  possession  by  an 
order  to  the  sheriff,  and  also  to  order  the  de- 
livery to  him  of  leases  and  other  evidences  of 
tenancy. 

As  to  the  application  of  the  purchase-money, 
it  is  provided  by  section  26,  ''that  the  Commis- 
sioners shall,  out  of  the  purchase-money  to  be 
received  on  the  sale  of  any  land  or  lease,  or 
part  thereof,  under  this  act,  allow  and  pay 
such  costs  of  and  consequential  on  the  appli- 
cation for  the  order  for  the  sale  as  they  shall 
lihiiik  fit,  and  the  expenses  of  and  incidental  to 
ihe  sale ;  and  the  surplus  of  such  purchase- 
moDey,  after  payment  of  such  costs  and  ex- 
liensflB^  shall,  under  the  order  of  the  Commis- 
aiooerf ,  be  applied  in  or  towards  payment  or 
satisfaction  of  the  incumbrances  or  charges 
which  affected  such  land  or  lease,  or  part 
thereof,  according  to  their  priorities,  and  shall, 
subject  as  aforesaid,  be  pud  to  the  owner  pre- 
^oosly  to '  such  sale  of  such  land  or  lease, 
where  such  owner  was  absolutely  entitled 
thereto,  or,  wheoe  not  eo  entitled,  be  laid  out 


of  any  incumbrance  shall  impair  ihe  right  of 
any  person  ont  of  whose  estate  the  paymeat 
shall  be  made  to  have  a  remedy  over  against 
any  other  party  ''  except  so  hx  as  the  Commi»- 
simiers  under  any  special  circumstances  shifl 
osder."  And  seedon  30  provides,  "tb«t  it 
shall  be  lawful  for  the  Commissioners,  where 
they  think  fit,  to  pay  to  any  person  entitled  to 
any  annual  or  other  charge,  not  being  an  in- 
cumbrance according  to  the  definition  of  this 
act,  who  may  consent  to  acc^t  the  same,  « 
gross  sum  in  discharge  or  by  way  of  redemp- 
tion hereof  or  of  a  part  thereof,  and,  where  a 
port  only  of  any  land  or  lease  subject  to  any 
incumbmnce  or  charve  is  sold,  to  oharffe  tiia 
part  not  8<^d  -with  sudi  ineambranoe  or  <marge, 
or  an  apportioned  part  thereof,  in  exoneration 
of  the  money  arising  from  the  sale,  and  to 
enable  or  avthoriee  persons  to  release  the 
money  arising  from  the  part  so  sold  from  any 
incumbrance  or  charge,  or  to  rf'liTifjTii«?h  thsv 
claim  on  such  money  in  respect  thereof,  witi^ 
out  imfiaiiing  or  affecting  endi  incumbcanoe 
or  chaise  as  to  die  nsmaimng  pari  of  the  land 
or  lease  originallv  charged ;  and  the  €om«ii- 
sioners,  wliere  they  think  fit,  nay  invest  or 
provide  for  the  investment  df  money  to  meet 
any  annual  or  periodical  chaiT^e,  or  any  o&er 
charge,  incuinbranee,  or  interest,  where,  1^ 
reason  of  such  chasge,  incimbrance,  or  >iuh- 
terest  being  contragent  -or  odserwiee,  it  shall 
appear) to  the  ComaussionerB  proper  or  ex- 
pedient so  to  do,  and  othenriee  nay  make 
such  orders  and  directions  for  vpplymg  the 
money  arising  from  any  sale,  in  such  manner 
as  will  secure  the  eonvement  application  there- 
of for  the  benefit  and  acoording  to  the  rights 
of  ike  parties  interested  in  the  land  or  lease  or 
part  thereof  from  the  sale  of  which  the  saiae 
shall  have  arisen." 

By  section  32,  where  a  lease  is  ordered  to  be 
sold,  the  Commissioners,  on  application  of  the 
tevereioner,  may  order  the  sale  of  the  re- 
version also,  apportioning  the  money  and  ex- 
penses. 

Section  33  provides,  "  that  if  any  kind  or 


in  the  fmrehaee  of  land,  which  shall  be  limited  l  lease  to  be  sold  under  this  act  shall  be  sob- 


and  aettled  to  the  same  uses,  upon  the  same 
trusts,  for  the  same  purposes,  and  in  the  same 
noanner  as  the  land  or  lease  or  part  thereof  sold* 
stood,  settled,  or  limited  to,  or  such  of  them 
as  shall  be  then  eubsisting  or  capable  of  taking 
eSoct ;  and  until  snch  money  can  be  so  laid 
mt,  it  may,  mder  such  order  as  aforesaid,  be 
InnafiBrred  or  paid  over  to  trustees  to  be  ap- 
XKunted  or  approved  by  the  Commissioners, 
tor  the  purpose  of  being  so  laid  out  as  afore- 
said, with  such  power  for  the  investment  there- 
of in  government  stocks  or  securities  in  the 
meantime,  and  such  directions  for  the  pay- 
ment of  the  income  of  such  investment  in  the 
manner  in  vthich  the  rents  of  the  fcmd  to  be 
purchased  would  be  applicable,  as  the  Com- 
misMners  shall  think  fit." 

Section  %9  declares,  that  no  paymsnt  to- 
«afds  Ihe  dischaq^e  of  incumbrances  not  being 
m  inU^iehAll  impair  the  incnaAiraneers*  right 
to  the  balance,  and  that  no  pajcment  in  retpoot 


ject  to  a  lease  or  under-lease  ior  years  or  livM, 
con^prising  other  land  at  an  entire  rent,  it  shall 
be  lawful  lor 'the  Commissioners  eo  apportion 
the  rent  between  the  land  to  be  sold  and  the  ve- 
mainder  of  the  land  subject  to  such  rent ;  end 
where  it  is  intended  to  sell  under  this  act  a 
part  only  of  any  leaee  in  perpetuity  or  otinr 
lease,  it  shall  be  lawful  for  the  Commissbners, 
where  thev  shall  think  fit,  and  (having  regard 
to  the  rights  and  interest  of  the  owner  of  the 
reversion)  it  shall  appear  to  them  just  so  to  do, 
to  apportion  the  rent  reserved  by  such  lean 
between  the  land  to  be  sold  and  theTemainder 
of  the  land;  and  the  Commiseieners  shall 
direct  notices  of  any  such  intended  apportion- 
ment as  aforesaid  to  be  given  to  -eoch  persoilB 
and  in  such  manner  as  they  ehRll  think  )fit, 
and  shall  hear  snch  -parties  as  shall  apply  Id 
them  in  retation  'thento ;  and  after  teieh  «p- 
portiomneatsind  after  the  oale  «hoti  he  cohi- 
plBted,tiieo«non  of  the  i^vmaion  «  ^the  !»o- 
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speetive  lands  shall  have  the  like  remedies  for 
the  apportioned  rents  against  the  lands  out  of 
which  the  same  shall  be  payable,  and  the 
otmers  and  oecnpiers  thereof  re spectiyety,  as 
were  subsisttag  for  the  entire  rei;t  before  soch 
apportionment;  and  all  the  covenants,  con- 
ditions and  agreements  of  every  lease  orunder« 
lease,  except  as  to  the  amount  of  rent  to  be 
paid,  shall,  as  regards  the  apportioned  parts, 
remain  in  force  in  the  same  manner  as  they 
would  have  done  in  case  no  such  apportion- 
ment  had  taken  place/' 

The  sections  which  immediately  follow 
provide  .for  cases  in  which  lunatics,  infants, 
married. women,  &c.,  are  interested  and  that 
proceedings  shall  not  abate  by  death. 

Section  36  provides,  as  to  costs,  "  that  in 
every  proceeding  under  this  act  the  Com- 
missioners shall  have  full  power  and  dis- 
cretion as  to  the  giving  or  withholding  of  costs 
and  expenses,  and  as  to  the  persons  by  whom, 
and  the  funds  out  of  which,  the  same  shall  in 
in  the  first  instance  or  ultimately  be  paid,  re- 
paid, and  borne,  shall  and  may  apportion  the 
same  amongst  such  parties,  ana  in  respect  of 
interest,  rents,  or  income,  and  principal  or 
corpus,  as  they  shall  see  fit." 

The  following  section   enacts,   that    appli- 
cation may  be  made  to  the  Commissioners  for 
4  sale  under  this  act,  and  an  order  for  such  sale 
may  be  made  by  them  notwiUistanding  any 
pending  proceedinffs  in  a  Court  of  Equity  in 
England  or  Irelana,  or  any  decree  of  any  such 
Court  of  Eouity  already  made  for  sale ;  and 
where  it  shall  be  shown  to  the  Commissioners 
that  a  decree  for  sale  has  been  made  by  a 
Court  of  Equity,  the  Commissioners  shall,  if 
they  see  fit,  without  further  inoniry,  order  a 
sale  of  the  land  or  lease  decreed  to  be  sold ; 
and  where  any  sale  shall  be  made  of  any  land 
or  lease,  or  part  thereof,  in  respect  of  which 
there  shall  have  been  a  decree  of  a  Court  of 
Equity,  or  any  proceedings  pending  in  a  Court 
of  Equity,  the  Commissioners  shall,  in  distri- 
buting such  monies  and  in  their  other  proceed- 
ings, have  regard  to  the  proceedings  in  such 
Court  in  relation  to  the  priorities  and  rights  of 
incumbrancers  and  others;  and  where  there 
shall  have  been  a  decree  of  a  Court  of  Equity 
the  CominissiiHiers  may,  in  distributing  the 
monies  arising  on  the  sale  and  in  their  other 
proceedings,  proceed  upon  and  be  guided  by 
the  declarations  of,  and  inquiries  and  proofs 
made  and  taken  under,  such  decree  in  relation 
to  such  priorities  and  riffhts  as  aforesaid ;  and 
the  Commissioners  slum,  out  of  any  monies 
arising  from  anv  sale  under  this  act,  where 
there  shall  have  been  any  such  decree  or  pend- 
ing proceedings  as  aforesaid,  make  such  pro- 
vision for  payment  of  any  costs  incurred  in 
relation  to  the  proceedings  in  the  Court  of 
Equitv  as  the  circumstances  may  require ;  or 
the  Commissioners  may,  in  any  of  the  cases 
aforesaid,  where  they  think  fit,  order  all  or  any 
part  of  the  parchase-money,  after  payment 
thereout  of  soeh  costs  and  expenses  as  may  be 
payable  thereont  ante*  the  orders  of  the  C!om- 
mitiionen,  to  be  paid  into  the  GouriDf  Equity 


in  or  under  any  suit  or  decree  here  pending  or 
made. 

It  is  also  provided,  that  after  an  order  by 
the  Commissioners  for  a  sale,  proceedings  for 
a  sale  under  any  decree  previously  made  in 
any  Court  of  Equity,  &c.,  shall  be  stayed,  and 
Commissioners  may  stay  all  proceedings  pend- 
ing in  such  Court,  and  no  suit  shall  be  com- 
menced in  such  Court  pending  proceedings 
before  the  Commissioners  without  leave  f^om 
them;  and  that  no  proceedings  before  the 
Commissioners  shall  be  stayed  or  removed,  by 
injunction  or  certiorari. 

Section  40,  which  is  the  last  of  importaaee, 
empowers  Commissioners  to  review,  rescind, 
or  vary  anv  order  made  by  them,  and  gives  an 
appeal  to  the  Privy  Council  "  where  the  Com- 
missioners shall  allow  such  appeal,  but  not 
otherwise,"  within  one  calendar  month,  the 
order  on  such  appeal  to  be  final. 

The  tendency  and  effect  of  the  system 
proposed  to  established  by  this  bill  will  be 
a  subject  for  future  observation. 


DEFECTS  OF  COURTS  MARTIAL. 


CASE  OF  CAPTAIN  OEORGE  DOUGLAS.' 

Lawyers  are  supposed  to  ding  to  their 
forms  and  usages  with  unreasonable  tenacity, 
and  it  is  imagmed  that  the  rules  of  evidence 
and  mode  of  conducting  trials^  both  ciril 
and  criminal,  are  encumbered  with  useless 
strictness.  There  are  cases,  no  doubt, 
which  may  be  best  referred  to  private  arbi- 
tration, but  even  there  it  is  deemed  wise  to 
avoid  the  temptations  to  perjury,  and  to 
conduct  the  inquiry  according  to  the  mles 
which  experience  has  established  for  best 
eliciting  the  truth.  Our  readers,  familiar 
with  the  course  of  proceeding  in  our  Courts, 
whether  at  Westminster  Hall,  the  Old 
Bailey,  or  the  Quarter  Sessions,  and  know- 
ing the  ample  legal  means  which  are  afforded 
for  conducting  every  trial,  will  be  surprised 
at  the  course  adopted  on  the  recent  Court 
Martial  held  at  Guernsey,  on  the  28th 
March,  and  continued  by  aidjournment  till 
the  12th  of  April.  After  carefully  reading 
through  the  report  of  the  proceedings,  we  are 
compelled  to  say,  that  its  result  is  most  ez- 
traordinaiy  and  unaccountable,  and  exhibits 
the  greatest  failure  of  justice,  alike  in  sub- 
stance and  in  form,  that  has  occurred  in 
modem  times. 

We  of  course  admit  that  a  Court  Martial, 
composed  of  eminent  military  ofiicers,  is  the 


*  Proceeding's  in  a  General  Court  Martial 
held  at  Guernsey  on  Captain  George  Doufflas, 
I6th  Regiment.  The  Defence  conducted  by 
Samuel  Warren,  Esq.,  Barrister-at-Lawi  Black' 
wood)  Bemiiiig* 
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only  proper  tribunal  on  questions  affecting 
the  honour  and  character  o£  their  brother 
olUcer;  but  this  tribunal,  hke  all  others, 
roust  proceed  upon  facts  proved  according 
to  the  well-established  rules  of  emdence- 
Now  we  maintain  that  those  rules  and  their 
applicalion  can  be  thoroughly  known  and 
understood  only  by  men  really  **  learned  in 
the  law." 

It  is  the  same  in  Coroners'  Inquests.  A 
medical  man  may  be  a  very  important  wit- 
ness, but  a  Tery  bad  judge.  He  admits 
evidence  that  he  should  reject,  and  rejects 
that  which  he  should  admit. 

This  evil  has  prevailed  in  a  remarkable 
degree  on  the  present  trial.  We  doubt  not 
that  the  young  aud  gallant  officer  who  acted 
as  Deputy  Judge  Advocate,  discharged  his 
duty  conscientiously,  so  far  as  his  knowledge 
extended,  and  that  the  fourteen  officers  who 
constituted  th^  Court  also  intended  faith- 
fully to  execute  their  office,  as  well  to  the 
Prisoner  at  the  Bar,  as  to  the  Army,  whose 
honour  and  discipUne  they  were  bound  to 
maintain. 

But  the  entire  value  of  their  judgment  on 
the  case  before  them  depends  upon  its  being 
founded  upon  just  principles : — on  their 
adjudicating  on  facts  proved  by  just  means, 
— on  their  receiving  no  testimony  which 
ought  to  be  excluded,  nor  refusing  any 
which  ought  to  be  admitted.  Need  it  be 
said,  that  the  verdicts  of  the  freeholders  of 
the  metropolitan  county,  and  of  the  mer- 
chants of  London,  are  every  Term  set  aside, 
if  mistake  be  discovered  in  the  conduct  of  a 
case,  under  even  the  direction  of  the  best 
judges  of  Westminster  Hall.  Yet,  here  is  a 
case, — ^affecting  the  character  of  a  gentleman 
of  highly  respectable  family^  and  with  him 
mvolving  no  small  amount  of  pecuniary  in- 
terest, but  above  and  beyond  all,  his  character 
and  honour  through  life— conducted  in  defi- 
ance of  the  best  established  legal  principles! 

But  we  must  bring  the  simple  facts  of  the 
case  before  our  readers:— An  ox,  the  pro- 
perty of  a  farmer  at  Aldemey,  named  Bisset, 
was  killed  on  the  5th  Jan.,  and  supposed  to 
hare  been  thrown  into  the  sea.  Captain 
Douglas  had  been  practising  ball-firing  on  the 
same  daj,  on  a  battery  near  the  spot.  The 
animal,  on  being  taken  on  shore,  was  found 
to  have  a  wound  in  its  neck,  and  the  farmer 
concluded  that  whoever  had  been  ball-firing 
had  shot  the  ox.  He  accordingly  lodged  a 
complaint  with  the  judge  of  the  Aldemey 
Court. 

It  does  not  appear  that  proper  attention 
^as  paid  to  the  time  of  the  death  of  the 
animal,  so  as  to  connect  that  ercBl  with  the 


time  of  the  ball-firing. ,  This,  of  course,  was 
essential  in  order  to  establish  the  relation 
of  eause  and  effect  between  the  two  events* 
It  was  proved  at  the  dvil  Court,  that  the  ox 
was  browsing  after  the  firing  on  the  battery 
ceased.  No  ball  vras  found  in  its  body> 
nor  any  opening  for  its  exit,  nor  was  there 
any  proof  that  it  was  within  pistol  shot  at 
the  time  when  the  firing  took  place.  Of 
all  cases  of  circumstantial  evidence  that  we 
ever  heard,  this  seems  to  have  been  the 
most  meagre,  and  we  wonder  not  that  the 
judge  of  the  Civil  Court  could  make  no- 
thing of  it,  as  we  shall  presently  see. 

In  the  absence  of  the  ordinary  evidence 
of  facts,  it  was  attempted  to  make  out  the 
case  by  admissions,  to  be  obtained  in  con- 
versation with  the  person  who  was  sup- 
posed to  have  beoi  on  the  battery  firing  at 
a  mark.  A  constable  was  therefore  sent  to 
Captain  Douglas.  I  was  sent,"  (says  he,> 
"  to  inquire  about  a  bullock  that  had  been 
shot.  I  asked  him  if  he  knew  anything: 
about  it,  and  he  said  no,"  Other  ex- 
pressions were  sworn  to,  but  the  conver- 
sation, which  lasted  only  a  few  miuutes, 
amounts  to  this :— that  the  constable,  whose 
attention  was  directed  to  the  killing  of  the 
bullock,  (the  sole  offence  into  which  it  was- 
his  duty  to  inquire,)  confounded  the  denial 
of  Captain  Douglas  of  any  knowledge  of 
shooting  the  bullock,  with  his  denial  of 
shooting  at  a  mark  on  the  battery.  And 
upon  thia  single  testimony  of  the  constablcr 
Captain  Douglas  has  been  tried  by  a  Court 
Martial  for  a  toilful  falsehood,  and  (will  it 
be  believed)  found  guilty  I 

It  appears  to  have  been  well  known  that 
Captain  Douglas  and  his  friend  Ensign 
Parker  had  been  practising  at  a  mark  on 
the  battery,  and  this  knowledge  was  evident 
by  both  these  gentloaen  being  called  upon 
by  the  constable.  The  truth  appears  to 
be,  that  the  animal  was  killed  by  some 
workmen,  "navies,"  or  others,  who  were 
at  variance  with  the  farmer,  but  the  Court 
Martial  would  not  allow  the  farmer  to  be 
questioned  on  that  subject.  And  in  this 
respect,  the  defence,  which  might  have 
thrown  the  blame  of  destroying  the  animal 
on  other  persons,  was  impatiently  stopped 
by  the  Court  as  irrelevant  to  the  inquiry,— 
though  nothing  can  be  more  obvious  than 
if  the  defendant,  under  the  guidance  of  his 
skilful  adviser,  had  succeeded  in  showing 
that  the  owner  of  the  ox  was  on  terms  of 
hostility  with  the  labourers  in  the  neigh- 
bourhood«oneof  them  was  more  likely  to 
have  tttenged  his  supposed  injoiy,  than  an 
officer  who  it  is  evident  w«s  a  vc^  humane 
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and  consid^rato  mail.  •  Moreover^  the  mi» 
nesa  usuany  spoke  Fhmcfa,  thoagh  ae- 
ouainted  with  the  English  language,  and 
(without  imputing  to  him  a  wflfbl  Mse- 
hood)  might  hare  mismiderstood  the  effect 
of  the  conTersatioiv.  AH  the  probabilitiea 
of  the  case  should  have  led  to  an  honour- 
Me  acquittid. 

Then  k  appears  that  a  dispute  or  difier- 
ence  existed  iietween  Captain  Doa^k»  and 
Colonel  Le  Messrier,  the  Town  Major  of 
Aldemey,  who  was  one  of  the  principal 
witnesses  on  the  Court  Martial.  On  the 
cross-examination  of  this  witness,  it  ap- 
peared important  to  show  tibe  grounds  of 
his  ill-feeline  towards  liie  aecnsed  ;  hut  the 
Court  would  not  permit  any  miesttons  to  be 
put  implicating  the  motives  ct  the  witness. 
Thus,  of  course,  shutting  out  in  the  defence 
die  power  of  impeaching  the  CTidenoe  of 
the  witness,  whether  warped  only  by  pre- 
judice, or  ty  stronger  motives.  In  all  these 
BBspects,  it  is  manifest  that  the  Court 
Murtial  was  wrong,  and  that  it  denied  to 
the  accused  the  orainary  means  of  rebutting 
the  testimony  adduced'agnnst  him. 

It  is  remarkable  diat  this  unfortunate 
OS-case  should  have  undei^ne  an  investi- 
^tion  both  before  the  Civil  Court  of  tire 
islMid,  and  a  Court  of  Military  Inquiry, 
which  took  place*  on  the  spot,  occupying  a 
period  of  two  months,  and  ending  by  both 
tribunals  dfeckrii^  that  there  was  no  suf- 
ficient evidence  to  establish  a  charge  against 
any  one,  and  yet  subsequendy  to  aU  these 
prolonged  inquiriew,  and  without  a  scrap  of 
new  evidence,  a  numerous  Court  Martial  is 
appointed,  at  a  great  expense  to  the  country, 
to  assemble  in«no#Aert«/a7M2^,  but  without  the 
aid  of  any  legal  Judge-Advocate  or  deputy  ! 

We  shaH  here  phee  before  our  readers 
the  « IXeeree  "  made  by  the  Civil  Court  :— 

'*  At  the  Court  of  the  Island  of  AJdemey,  the 
1st  March,  18i9,  before  John  Gaudion,  Esq., 
Judge,  and  in:  presence  of  W.  J.  Sandford. 
John  GauwaicCj  Lucas  Lecocq,  andr^choles 
B.  le  Bair,  Esqrs.,  Jurats. 

**  Upon  information-given  to  the  Court  of  the 
death  of  a  bullock  belonging  to  Mr.  Evan  Bisi- 
se^  tenant  of  Lonfry  Farm,  which  said  bullock 
die  said  Bisset  pretended  had  been  malidoualy 
killed  on  the  said  farm  on  Friday  the^Sth  of 
January  last,  an  inquiry  was  begun  by  this  Couit 
on  the  9th  of  the  said  month  of  January,  when 
the  said  Bisset  and  several  other  witnesses  were 
examined  upon  oath,  with  a  view  of  finding  the 
guilty  party.  The  Court  then  hoping,  that  by 
more  minute  searches  made  by  the  said  Bisset 
and  the  coasteble^  the  antiiofv  of  thepetcndad 
oime  might  be  diKorai»d^poatpcmaa.tiie  oon*- 
tianation  of  the  inquiry* 

"  Thau  reward  of  10/.  steriing  having  been  in 


4ie  fixat  place  pnblidy  oflbred  by  thesad'BiMli 
aadaidMequently  ineeenedte  *aoi.  sterliiM;^wfaiji^ 
said  rewud  was  publicly  annouoced  in  ^ 
Guernsey  papers*  rewards  ofiered  with  a  desize 
of  discovering  the  perpetrator  of  the  supposed 
crime,  which  rewards,  it  should  appear,  bane 
not  had  the  desiied  effect;  but  that  the  pubUcity 
so  given  drew  the  attention  of  his  Excelkncy 
the  Lientenant-Govemor  to  the  facts,  whe^  ia 
the  interests  of  justice,  wrote  to  the  Judge  oa 
the  aafaiect^  and  farther  instituted  a  Militarv 
Court  of  Inquiry.  That  during  the  interval 
neither  the  said  Bisset  nor  the  constables  did 
discover  further  facts.  The  Court,  neverthdesi, 
on  the  I6th  of  February  last  was  specially  as- 
sembled, at  which  sitting  the  said  Bisset  ex- 
pressed a  wish  that  the  continuation  of  the 
inquiry  might  be  postponed,  hoping  that  the 
said  delay  might  be  useful  to  die  ends  of  justice. 
The  Court  for  those  and  other  reasons  post- 
poned the  said  inquiry;  but  with  a  riew  of 
bflong  better  acquainted  with  the  locality  where 
the  said  bullock  is  suppoeed  to  have  been  killed, 
went  to  the  spot,  that  is  '  Longv  lines.' 

••  The  Court,  having  by  this  aelay  given  so^ 
fident  time  to  the  said  Bisset  and  the  constables, 
resumed  their  inquiry  on  the  27th  and  38di  of 
last  month,  and  as  yesterday,  at  the  close  of  tbi 
said  inquiry,  the  Public  ProsecutOT  deekred 
having  no  fiirther  evidence,  the  Court,  with  a 
view  of  framing  au  Act  declaring  the  nroceedr 
ings  that  have  been  taken,  postponea  to  this 
day  the  taking  of  the  whole  into  coueideratien ; 
and  after  hearing  the  conclusions  of  the  Queen's 
Procureur,  has  unanimously  decided  that  there 
has  been  no  evidence  produced  during  the  is^ 
quiry  which  mi^  criminate  or  implicate  any 
one  of  having  committed  the  pretended  crimen 
and  that  eoen  doubts  miffht  arise  whether  He 
bnllock  died  by  the  effects  of  a  buUet,  That  the 
suspicions  that  had  been  raised  against  Captain 
Douglas  and  Mr.  Parker,  two  of  the  officers  of 
the  1 6th  Regiment  stationed  in  this  Island,  are 
not  confirmed  by  the  evidence  produced  ia  Ais 
inquiry,  althoucn  it  improved  and  acknowledged 
that  the  tw» said  oficers  fired  with  ball.&XNua 
pistol  in  the  Battery  at  Longy  Lanes  on  tbs  said 
day  of  the  &th  January  last. 

"The  Court,  nevertheless,  in  framing,  this 
Act  cannot  but  remark,  that  the  secret  nwde 
by  Captain  Douglas  and  Mr.  Parker,  of  their 
amusing  themselves  by  firing  with  a  pistol  at 
the  place  above-mentioned,  nnght  have  giveira 
cause  to  the  said  Bisset  of  suspecting  thsmr  of 
haviny(,  either  through  aoeidsnt  or  otherwise 
killedthia  buUodc.  Tlie Court  hai  for  therpM- 
sent  terminated  the  said  inquiry,  reserving,  to 
themselves  the  right  of  taking  cognisance  of 
any  new  facts  that  might  lead  to  the  discovery 
of  further  information.**' 

The  following  is  extracted  from  the  letter 
of  Major-General  Bell,  dated  Februar$r  2ard, 
stating  the  result  of  the  Military  Inquiry  :— 

"  It  ia  tabe  regeetted  that  the  Coait  oauld 
not  asceftain  by  whom  the  animal  metttioaed 
in  the  proceedii4(8<  was.  shot;  but  J  am  not  the 
less  satisfied  that  every  means  was  used  by  the 
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Court  to  dMeufw  tiiaft  fact  The  proceedings 
throir  muck  lif^t  npMi  other  parts  of  the  truis- 
action  in  qoettian,  prsviously  concealed. 

''Yon  will  be  jdeaMd  to  intimate  to  Mr. 
Evan  Biaaaty  that  I  have  acted  to  the  utmoat  of 
my  power  on  die  repreaantation  which  he  made 
to  me,  but  that  no  person  belonging  to  the 
garrison  of  Aldarney  haa  been  proved  to  have 
comnittsd  the  act  of  ^idiieh  he  eomi.lained. 

'*  It  will  now  be  for  the  Conrt  of  Aldemey  to 
decide  wfaelfaer^now  that  die  Military  Inqoiir 
is  at  an  end,  fmr  the  preasnt  at  leaat-^t  wiU 
•till  be  deabftble  to  pvoeaed  with  the  Judicid 
Inquiiy,  by  way  of  atqmite,  as  proposed  in  my 
letterio  the  Judge  of  the  13th  instant." 

We  come  now  to  Mr.  Warren's  masteirihr 
defence  on  the  present  Court  Martial.  We 
can  readily  conceive  that  the  learned  counsel 
must  be  grievously  disappointed  and  greatly 
astomshed  at  the  result;  but  be  must  possess 
the  consolatioD  of  knowing  that  both  in  the 
general  conduct  of  the  case,  in  so  far  as  it  de- 
pended on  him, — on  the  skilful  frammgof  the 
onesdons  neeessary  to  bring  out  the  truth  of 
the  defence  aEDd  expose  the  groundlessness 
of  the  diarge, — and'  iu  the  forcible  and  elo- 
quent Address,  conmosed  with  the  speed  of 
the  "  ready  writer,  but  with  the  judgment 
of  the  lawyer  whose  zeal  is  tempered  with 
sound  discretioui — ^he  has  well  discharged 
his  impectant  and  anxious  duty. 

We  regret  thait  oor  hmita  permit  us  to 

transcribe  but  a  small  part  of  the  defence. 

After  many  important  observations  on  the 

lase  in  general,  and  the  questions  before  the 

^urt.  Sir.  Warren  enters  upon  each  charge 

*riatinu     We  select  his  summary  on  the 

*8t,  but  which  involves  the  most  serious 

'  all.    The  others  are  incidental,  and  com^ 

ratively  of  trifMiig'  importance. 

'The  pnwT  charge  is  that  of  wilful 
1j8swoo»v  in  baaing,  when  asked  by  Con- 
sole fteniers  on  the  8th  January,  1849^ 
^her  1  had  a  knowledge  of  the  person  or 
IMma  who  had  been- firing  ball  on  the  ram- 
P*  of  Longy  Battery  on  the  5th  January, 
anered  that  I  had  no  knowledge  of  such 
pB%i  or  persons,  meH  knowing,  at  the  time  I 
nuithat  answer,  that  I  myself  had  been  firing 
lAln  tfMMt  ramparts  on  that  day. 

'^oea  any  member  of  this  honourable 
Coi^  does  any  other  person  present;  can 
aay  e  who  haa  heard  the  proceedings,  or  any 
OM  \o  has  ever  known  me,  believe  that  I  did 
tdl^  most  disgraceful  flalsehood?  If  this 
Con»clieve  it,  and  their  behef  be  shared  by 
the  aiorities  at  the  Horse  Guards,  then,  in- 
^•gdt  me  be  driven  from  her  Majesty's 
■■▼itandwilh  blighting  ignominy.  I  have 
net  padence  to  aigne  on  this  point.  I 
tRMVt  das  Court  bears  in  mind  the  Doke 
<i^  W%gieB>8  opimons»  wfaieh  I  read  to  yon 
^  daODnMMBOsnMit  of  my  defence.     Has 


this  tevible  charge  been  made  with  due  con* 
sideration  ?  Was  Renier  subjected  to  a  rigid 
examination?  To  ascertain  whether  it  was 
possible^  or  probable,  that  he  waa  mistaken^ 
That  his  knowledge  of  English  was  imperfect;, 
that  he  spoke  daily  in  French,  and  i^ve  his 
evidence  in  French  before  the  Civil  Court  on 
the  very  occasion  in  question?  Was  Judfp 
Gandion  refisired  to,  in  order  to  ascertmn  his 
opinion,  as  to  Renier's  competency  to  under- 
stsBid  the  exact  import  of  expressions  in 
English  ?  Was  Renier  asked  whether  he  had 
made  any  msmocandum  at  the  time?  Nol 
Colonel  La  Mesnrier  had.  an-  intsrview  with 
him,  which,  he  says»  did  not  laat  two  mi* 
NUTB8,  dnring  which  he  '  merely  asked  him  if 
what  he  had  said  was  true  I '  Waa  inquiry 
made^  whether  any  one  else  was  present  to 
confirm  him  ?  Was  £  applied  to,  to  know  what 
account  I  gave  of  the  matter  ?  Why  not,  if 
Colomd  Le  Meswier  'wouid  haiee  believed  me 
om  fay  hmumr?'  The  Court  is  in  possession, 
at  this  moment,  of  no  more  information  than 
Colonel  Le  Mesurier  could  easily  have  obtained 
from  the  beginning,  had  he  required  it,  with 
the  slightest  exertion,  if  he  had  been,  alas  1  so 
ineUn^  I  Here,  then,  is  the  dehberate  word 
of  an  officer- and  a  gentleman  called  in  ouaa- 
tion,  and.  falsehood  deliberately  imputed  to 
him,  on>  a  casnal  expreasion  <n  an  illiterate 
man,  only  imperfectly  acquainted  with  English* 
and  spealung  so  indistinctly  (I  appeal  to  the 
whore  Court)  whilst  first  giving  ms  evidence 
here,  that  no  one  coald  hear  or  understand 
him  without  great  difficulty ;  and  the  Deputy 
Judge-Advocate  even  talked  of  an  interpreter! 
Did  not  Renier  mislead  us  all,  for  a  moment,  by 
using  the  word  'the  end*  of  the  wail,  when  he 
meant  at  '  the  bottom  of  the  wall  ?'  My  own 
notes  of  what  fell  from  him  arequite  inconfuuon, 
inepite  of  all  my  exertions,  but  he  certainly  said ' 
that  he  had  asked  me  if  I  knew  who  had  been 
firing.  Then  he  said  he  asked  me  if  I  knew 
'  who  had  done  it,'  and  escplained  that  he  meant 
'had  been  firing.'  Now,  the  words  'who  had 
done  it'  are  inapplicable  to  the  inqnuy  '  who 
bad  been  firing,'  but  quite  proper  to  elicit  an 
answer  to  the  question  doubtless  uppermost  in 
the  constable's  mind,  namely, '  who  had  shot, 
the  bullock?*  And  this  Court  will,  recollect, 
that  when  Ensign  Parker  and  I  met  at  dinner 
soon  affcerwards,  on  the  same  evening,  I  told 
him,  that  such  was  almost  the  exact  question 
Renier  had  actudly  put  to  me ;  or,  according 
to  Eosign  Parker's  recollection,  on  my  then- 
hearing  him  aay  that  Renier  had  told  him  a 
bullock  had  been  killed  round  by  the  battery^ 
and  had  asked  if  he  knew  anytMnff  about  »l,  I 
said  '  the  constable  has  been  to  me^  and  asked 
me  whether  I  knew  anything  about  the  death 
of  the  buUodt.'  Does  the  Court  believe  me  so 
insane  and  wicked  as  to  have  then  deliberately 
falsified  to  my  own  junior  officer,  the  words 
which  I  had  aa  hour  or  so,  before,  heard  from 
Renier  ?  I  hope  the  idea  will  be  aoonted  ae 
moBatroHS.  The  Court,  already  knows  my 
own  distinct  version  of  what  really  passed  be- 
tween Renier  and  me»  and  I  need  net  repeatk 
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that  I  adhere  to  it.    If  it  were  not  wasting 
time  (hut  for  the  gravity  of  the  charge,  and 
respect  for  those  who  placed  it  in  the  first  rank 
of  the  accusations,  and  ordered  it  to  be  in- 
ouired  into)  I  would  say  that  it  is  very  possible 
tnat  Renier  intended  to  put  the  question  '  who 
had  been  firing  ?'  but  that,  from  nervousness, 
or  confusion  of  thought^  or  some  other  cause, 
he  forgot  it ;  and  asserting  the  firing  as  a  fact, 
really  asked  the  question  which  he  knew  was 
the  one  to  be  discussed,  as  Judge  Gaudion  has 
told  us  was  the  fact,  the  next  day  in  Court, 
namely,  '  who  had  shot  the  buUock  r    Or  is  it 
possible  that  Renier  may  have  mixed  up  the 
two  questions  under  the  ambiguous  one  '  who 
had  done  it  ?'    He  may  still  really  believe  that 
he  distinctly  asked  me  the  question  represented 
in  the  charge ;  but  he  most  certainly  did  not ; 
or,  if  I  can  possibly  be  mistaken  on  the  matter, 
which  I  do  not  believe,  and  he  did  ask  that 
particular  question,  I  protest  that  I  did  not 
hear  or  understand  him  to  do  so,  nor  imagine 
that  I  was  answering  any  such  question,  whe- 
ther in  the  negative,  or  otherwise.     It  will  be 
recollected  that  Colour-Sergeant  Lendon  men- 
tions that,  about  the  time  in  question,  he  saw 
Renier  at  the  barracks,  and  all  the  latter  said 
was,  '  that  a  bullock  had  been  shot  near  the 
barracks.'     I  will  neither  impute  to  Renier, 
nor  insinuate  the  imputation  of,  an  intention 
to  deceive.     He  is  evidently  an  obtuse,  and 
probably  an  obstinate  man ;  but  certainly  he  is 
a  very  inaccurate  observer,  or  has  a  very  bad 
memory,  as  I  have  proved  before  the  Court,  in 
several  instances  in  which  he  was  point*bIank 
contradicted.      He  most  positively  told  you, 
for  instance,  that  he  never   saw  Colonel    Le 
Mesurier  on  the  subject  of  this  supposed  false- 
hood, nor  spoke  to  him  a  word  about  it !     Yet 
the  Colonel  assures  us  directly  to  the  contrary ! 
— that  Judge  G&udion  sent  Itenier  to  him,  and 
he  asked  Renier  whether  what  he  had  said  was 
true,  and  he  answered  that  it  was  I    How  could 
Renter  have  forgotten  so  unusual  a  circum- 
stance as  his  being  sent  by  the  Judge  of  the 
Island,  to  the  Town-Major,  on  a  subject  of  so 
mudx  importance,  involving  the  honour  and 
veracity  of  an  oflicer  second  in  command  in 
the  island  ?    What  can  his  memory  be  worth  ? 
"Again,  he  distinctly  stated  here,  that  he 
knew  Mr.  Parker,  and  did  not  ask  him  if  he 
were  Mr.  Parker.    I  called  that  gentleman,  who 
as  distinctly  contradicted  him !    Again,  he  told 
us,  that  Mr.  Parker  asked  him  'tfthe  bullet 
had  been  found .'  and  Mr.  Parker  denies  that 
he  asked  any  such  question.     It  is  true,  that, 
through  mere  inadvertence,  I  forgot  to  put  it 
specificall^r  to  Mr.  Parker.     It  is,  however,  the 
fact,  and  is  so  established  on  the  proceedings; 
for  Mr.  Parker  tells  us  what  actually  passed, 
adding,  *  that  is  all  that  passed,'  and  he  does 
not  mention  one  word,  such  as  the  constable 
bad  put  into  his  mouth,  and  which  was  intrin- 
sically improbable  under  the  circumstances. 
Again,  having  asked  Mr.  Parker  if  he  knew 
anything  about  the  bullock  which  had  been 
•hot,  Renier  himself  added  :  *  I  told  him  I  was 
going  up  to  the  Captain  to  inquire,  for  the  $ame 


purpose,'    Again,  the  Court  may  recollect  my 
inquiring,  whether,  in  so  critical  a  matter,  he 
had  enabled   himself  to  speak  confidently  to 
precise  expressions,  by  making  a  memorandttm 
of  our  conversation.    At  first  he  sud  he  had 
done  so,  but  when  closely  pressed,  hesud  that 
the  only  memorandum  he  had  made  was  of  the 
dates  !  so  that  he  is  now  speaking  solely  from 
memory,  imperfect  as  it- is,  after  an  interval  of 
nearly  two  months  and  a  half;  and  so  confased 
in  his  evidence  on  this  point,  that  I  am  unable 
to  find  out  when  he  really  made  this  precise 
'  memorandum.'    To  me,  that  evidence  seems 
to  show  that  he  had  made,  and  used,  and  d^ 
stroyed,  his  memorandum,  several  davs  before 
it  was  actually  in  existence !    Finally,  he  stated 
positively,  and  circumstantially,  that  my  two 
children  were  with  me  when  he  called  upon 
me.     I  pressed  him  there,  because  I  perfecdy 
well  knew  he  was  stating  what  was  not  the  fact, 
for  I  diMi net ly  recollected  being  alone,  ai>d  that 
the  children  v\'ere  with  Mrs.  Douglas  in  the 
drawing-room,  as  has  been,   to  some  extent, 
corroborated  by  Ann  Caffrey,  the  nurse.    la 
then  this  a  witness — the  sole  iwftieM— who« 
word  is  to  be  set  against  mine,  and  on  which 
my  honour  is  sought  tb  be  blighted  for  ever? 
Had  it  been  even  a  gentleman,  and  who  spoke 
positively,  and  without  motive  to  deceive,  would 
not  the  CHJurt  prefer  accounting  for  the  disc^^ 
pancy  between  us  on  the  ground  of  mistake, 
rather  than  of  wilful  falsehood,  on  either  side  f 
which   is   precisely  how  the   Commander-in- 
Chief  recommends  such  cases  to  be  dealt  with. 
But  I  have  yet  more  conclusive  reasons  to  offer 
the  Court  on  this  subject,  to  show  that  1  miul 
be  right,  and  Renier  every  way  wrong,  and  ti 
establish  the  uniform  consistency  of  my  con 
duct  with  truth.    The  two  answers  which 
have    constantly  asserted,  and  still  assert, 
gave  to  Renier  on  the  8th  January,  v'lt.,  thai 
did  not  know  who  had  shot  the  Dullock,  v    \ 
that  I  could  not  be  accountable  for  newspaf^ 
with  my  name — ^*ere  the  very  identical  ansfif    I 
I  gave  to  Judge  Gaudion  on  the  next  i} 
What  a  cogent  presumption  arises  from  i* 
circumstance,  that,  as  theANSWBRS  wereos 
identical,  so  must  have  been  the  auBSTioiof 
the  two  persons  eliciting  them !     But  I  wi^ 
farther,  and  make  this  as  clear  as  daylighlo<i 
prove  that  the  questions  put  by  Reniertsf'     | 
have  been  those  which   I   assert    they  ^' 
Judge  Gaudion  never  sent  him  to  as*nj     | 
others — and  I  will  prove  that  he  did  ncwd 
conld  not  have  done  so.    He  told  this^urt     | 
the  object  of  his  Court  on  the  9th  Januar-he     , 
gave  the  two  questions  he  put  to  me — ai  slso^     | 
said  that  he  did  not  ask  who  had  beenjhf  ^     { 
Longy;  and  assigned  a  conclusive  rcafl  for 
not  doing  so— that  is,  that  he  did  not  asidcr 
it  judicious,  at  that  stage  of  the  proceiog^i 
that  they  were  not  ripe  enough  for  it ;  scsnse 
Bisset  had  given  '  a  strong  intimation 'bat  we 
had  shot  the  bullock.    Now,  if  he,  Hwi^h- 
standing,  did  send  Renier  to  ask  me  to  had 
been  firing  at  Longy,  he  would  htveaWed 
his  own  reasoning,  and  donef,  by  anotir,  vhat 
he  would  not  tlo  Miiitelf,'by^  attoding  h  bms* 
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senger  to  entrap  me  into  answerinff  a  question, 
which  he  had  deemed  it  improper  to  put  to  me 
himself !  Therefore,  it  is  demonstrated,  that 
Renter  was  nallv  «ent  to  ask  the  two  questions 
I  answered ;  ana  it  is  also  perfectly  clear,  from 
the  general  tetior  of  his  evidence,  that  such  was 
the  met;  and  his  own  statement  to  the  contrary 
is  either  a  blunder,  or  an  invention,  and  a  mere 
after  tkomght  of  his  the  next  day,  for  what  rea- 
son I  need  not  inquire.  And  here  I  leave  this 
foul  imputation  for  ever—as,  before  a  Court  of 
Honour,  especially,  annihilated;  and  with  it, 
the  first  chaige  against  me." 

It  is  manifest  that  the  matter  cannot 
rest  here.  The  public  has  long  complained 
of  the  want  of  a  regrular  tribunal  of  appeal 
in  criminal  cases,  the  demand  has  been 
-partly  conceded^  and  will  be,  ere  long,  fully 
established.  Amidst  all  the  changes  in  our 
laws  and  the  practice  of  our  Courts,  there  is 
still  a  strong  and  irresistible  love  of  justice, 
which  must  ultimately  prevail ;  and  whilst 
many  efforts  are  now  made  to  give  the  poorest 
man  a  cheaper  if  not  a  better  remedy  than 
heretofore,  all  Courts  throughout  die  king- 
dom most  be  reformed  and  adapted  to  the 
purposes  of  truth  and  justice.  Courts 
Martial  cannot  be  passed  over,  and  we  an- 
ticipate that,  whilst  the  public  attention 
witf  be  drawn  to  the  injustice  of  the  ife- 
markable  case  before  us, — and  we  hope  to 
its  due  redress, — a  change  will  be  effected 
that  will  hereafter  prevent  such  extraor- 
dinary injustice  as  appears  to  have  been  in- 
flicted upon  the  Officer  whose  case  we  have 
tiius  felt  it  our  duty  to  consider. 


NEW  STATirrES  EFFECTING  ALTERA- 
TIONS  IN  THE  LAW. 

COSTS   OF   DISTEAININO    FOR  HIGHWAY 
VATBS. 

12  ViCT.  0.  14. 
An  Act  to  enable  Overseers  of  the  Poor  and 

Surveyors  of  the  Highways  to  recover  the 

Costs  of  distraining  for  Rates. 

[nth  May,  1849.] 

1.  43  EUsB,  C.2,  5^6  SV.  4,  c.  50.— fFAere 
«  warrant  of  distress  is  granted  for  a  poor  rate 
or  highway  rate,  ^c,  the  costs  of  obtaining  it 
mag  also  be  levied.  —  Whereas  provision  is 
already  made  by  law  for  the  recovery  of  the 
snm  or  sum#  at  which  any  person  is  rated  or 
assessed  to  the  relief  of  the  poor,  or  is  rated  or 
asaesaed  in  any  rate  for  the  highways,  in  Eng- 
land or  Wales,  by  distress  and  side  of  his 
goods  and  chattels,  and  in  default  of  such 
oislrBaa  by  conunitment  to  prison  until  the 
ssme  shall  be  paid ;  but  no  provision  is  made 
for  levying  the  costs  and  expenses  incurred  by 
theovetteera  of  the  poor  or  the  surveyors  of 
higfavaft  in  the. recovery  of  the  same  respec- 
tifely:.Be>iit)ifrefara  eps^tad  by  the  Queen's 


most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of 
the  same.  That  it  shall  be  lawfol  hereafter  for 
all  justices  of  the  peace,  if  in  their  discretion 
they  shall  so  think  fit,  in  any  warrant  of  dis- 
tress they  shall  make  and  issue  for  the  levying 
of  any  sum  or  sums  to  which  any  person  or 
persons  is  or  are  now  or  may  hereafter  be  rated 
or  assessed  in  or  by  any  rate  or  assessment 
for  the  relief  of  the  poor  or  for  the  highways 
in  England  or  Wales,  or  in  or  by  any  other 
rate  or  assessment  which  by  law  now  or  here* 
after  is  or  shall  be  directed  to  be  enforced  or 
,  recovered  in  the  same  manner  as  a  poor  rate, 
I  or  in  any  warrant  for  the  levying  of  any  arrears 
of  the  same,  to  order  that  a  sum,  such  as  they 
may  deem  reasonable,  for  the  costs  and  ex- 
'  penses  which  such  overseers  or  surveyors,  or 
the  persons  applying  for  such  warrant,  shall 
have  incurred  in  obtaining  the  same,  shall  also 
be  levied  of  the  goods  and  chattels  of  the  per- 
son or  persons  against  whom  such  warrant 
shall  be  granted,  together  with  the  reasonable 
charges  of  the  taking,  keeping,  and  selling  of 
the  said  distress. 

2.  Imprisonment  in  default  of  di$tres»,^4Z 
Eliz,  c.  2.-80  much  of  43  Eliz.  c.  2,  as  relates 
to  commitments  for  nonpayment  of  rates,  or  for 
default  of  distress,  repealed.— Povoer  to  order 
imprisonment  not  exceeding  three  months  in  do- 
fault  of  distress.-— And  whereas  by  an  act 
passed  in  the  43  Elic,  intituled  "An  Act  for 
the  Relief  of  the  Poor,"  it  is  amongst  other 
things  enacted,  that  in  default  of  distress  for  a 
poor  rate  it  shall  be  lawful  for  two  justices  of 
the  peace  to  commit  the  party  against  whom 
the  distress  warrant  shall  have  issued  to  the 
common  gaol  of  the  county,  there  to  remain 
without  bail  or  munprise  until  payment :  And 
whereas  it  is  desirable  to  limit  the  time  within 
which  a  person  assessed  to  a  poor  rate,  or  aiw 
other  of  the  rates  or  assessments  aforesaid, 
may  be  imprisoned  for  nonpayment  of  the 
same :  Be  it  therefore  enacted.  That  so  much 
of  the  said  recited  act  as  relates  to  the  commit- 
ment of  any  person  to  the  county  gaol  for 
nonpayment  of  any  poor  rate,  or  for  defisult  of 
distress  whereon  to  levy  the  same,  shall  be 
and  the  same  is  hereby  repealed ;  and  every 
person  now  undergoing  any  such'  imprison- 
ment under  or  by  virtue  of  the  said  recited  act, 
shall  be  discharged  from  such  imprisonnient 
so  soon  as  he  or  she  shall  have  been  im- 
prisoned three  calendar  months,  or  iball 
sooner  pay  the  sum  or  sums  with  which  he  or 
she  is  charged ;  and  that  hereafter,  when  to  any 
warrant  of  distress  for  the  levying  of  any  sum 
or  sums  to  which  any  person  or  persons  is  or 
are  now  or  may  hereafter  be  rated  or  assessed 
in  or  by  any  rate  or  assessment  hereinbefore 
mentioned  it  shall  be  returned  by  the  constable 
or  person  having  the  execution  of  such  warrant 
that  he  could  find  no  goods  or  chattels,  or  no 
sufficient  goods  or  chattels,  whereon  to  levy 
such  sum  or  sums,  together  with  the  costs  of 
or  occasioned  by*  the  levying  of  the  same*  it 
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■iall  be  lawM  for  any  two  or  mora  jmtice»  of 
tiio  poiee  before  wfaonr  the  same  sludl  be  re*- 
ttuiied,  or  for  any  two  or  moie  jusiicee  of  tbe 
peaee  for  the  same  ooonty,  riding;  division, 
liberty^  city,  boroof^b,  or  puce,  if  in  their  dia- 
one^B  they  aball  so  think  fit,  to  issue  their 
warrant  of  commitment  against  the  person 
with  relation  to  whom  sneh  return  shall  be  so 
made  as  aforesaid,  in  tbe  form  (D.)  in  the 
fldiedule  to  tins  act  annexed,  or  in  any  form 
to  the  like  effect,  and.  thereby  order  such 
person  to  be  imprisoned  in  the  common  gaol 
or  house  of  correction  fbr  any  time  not  ex- 
ceeding ^iree  calendar  months,  unless  the  sum 
or  sums  therein  mentioned  shall  be  sooner 
paid ;  and  every  such  warrant  of  commitment 
made  or  issued  for  default  of  distress  as  afore^ 
■aid  shall  be  made  as  well  for  the  nonpayment 
of  the  costs  and  eiqienses  so  as  aforesaid  in- 
curred in  obtaining  such  warrant  of  distress, 
if  the  same  shall  be  so  ordered  as  aforesaid, 
and  the  costs  attending  the  said  distress,  and 
ideo  the  costs  and  charges  of  taking  and  con- 
veying the  party  to  prison,  (the  amount  of  such 
■everal  costs,  expenses,  and  charges  being 
stated  in  sudi  warrant  of  commitment,)  as  for 
the  nonpayment  of  the  sum  or  sums  alleged 
to  be  due  for  the  said  rates  respectively. 

3.  One  warramt  may  be  ifsued  Offoinst  several 
rate^ayere-  but  oHmmnee  ae  to  a  eommitmaU 
tn  defaaU  of  dwfrean-- And  be  it  enaeted.  That 
tor  the  saving  of  expense  in  the  levying  of  any 
sun  or  sums  for  rats  and  costs  as  idEoresaid 
it  shall  be  lawful  to  make  and  issue  one  war- 
mit  of  distzees  against  any  number  of  persons 
neglecting  or  re&sing  to  pay  the  same,  in  the 
form  in  the  schedule  to  this  act  annezi^ ;  but 
nothing  herein  shall  be  deemed  or  construed  to 
authorise  justices  in  like  manner  to  grant  or 
issue  one  warrant  of  commitment  against 
several  persons  in  default  of  distress  as  afore- 
said. 

4.  To  whom  toarrante  of  distress  or  commil' 
maU  to  be  direeteeU-^  And  be  it  enacted,  That 
die  warrants  aforesaid  may  be  directed  to  the 
rimrchwardens  and  overseers  of  the  poor,  or 
the  overseers  of  die  poor,  or  the  surveyon  of 
tile  Highways  respectively,  and  to  the  constaUe 
of  the  parish  or  township^  and  to*  any  other 
person  or  persons,  or  to  an^  one  or  more  of 
tinn,  as  by  the  justices  granting  the  same  shdl 
be  deemed  fit. 

6.  Summons^  emd  how  served  j  if  not-  obeyed, 
the  justices  may  proceed  etqmrte, — And  be  it 
enacted.  That  eveij  summons  to  be  issued 
against  any  person  for  nonpayment  of  any  sum 
for  which  he  or  she  is  or  shall  be  so  rated  or 
assessed  as  aforesaid  shall  be  directed  to  such 
person,  and  may  be  in  the  form  (B.)  in  the 
schedule  to  this  act  annexed,  or  in  any  form  to 
the  like  eflFect;  and  the  same  may  be  served  by 
any  churchwarden  or  overseer  of  the  poor,  or 
surveyor  of  the  highways,  respectively,  or  con* 
BtaUe  or  other  person,  to  whom  it  sludl  be  de- 
livered fbr  that  pnrpose,  upon  the  person  to 
irtiom  it  is  so  directed,  by  delivering  the  sanx  to 
die  party  personally  or  by  leaving  the  asmewith 
some  person  for  Umor  herat  hisfos her  last 


placeo£abode;  and  the  penon  who  sbsA  sens 
the  same  in  maonsraforesaid  shall  attend  at  the 
time  and  place  and  before  die  justices  in  the 
sud  summons  mentioned,  to  depose  if  neces- 
sary to  the  service  o£  the  said  summons;  and 
if,  upon  the  day  and  at  the  place  appcunled  in 
and  by  the  said  sMnmons  for  the  appearance 
of  the  party  so  sttmmoDed,  such  party  shall  fail 
to  appear  accocdingly  in  obedience  to  soch 
summons,,  then,  and  in  every  such  case,  if  it  be 
proved  upon  oath  or  affinnation  to  the  jusUces 
then  present  that  such  svssmons  was  duly 
served  as  aforesaid  a  reasonable  time  before  the 
time  so  appointed  for  his  or  her  aopearance  as 
aforesaid,  it  shall  be  lawful  for  sucn  justices  of 
the  p^ce  in  their  discretion,  if  they  shall  bo 
think  fit,  to  proceed  exparte,  in  the  same  man- 
ner  to  all  intents  and  purposes  ss  if  soch  par^ 
had  personalljr  e^peami  before  them  in  obedi- 
ence to  the  said  summonsw 

6.  On  payment  or  tender  of  rate  and  costs 
proceedings  to  cease. — ^And  be  it  enacted,  That 
m  all  cases  where  any  proceedings  have  been 
or  shall  hereafter  be  taken  to  compel  payment 
of  any  sum  for  which  any  such  person  is  or 
shaM  be  so  rated  or  assessed  as  aforesaid,  if  at 
any  time  before  audi  pprson  shall  beasnn»ttsd 
to  and  lodged,  in  prison  fbr  nonpayment  tbev&- 
of,  or  for  or  by  reason  of  its  being  returned  to 
such  warrant  of  distress  as  aforesaid  that  there 
are  no  goods  or  chattels  or  no  sufiicient  goods 
or  chattels  of  such  person  whereon  the  same 
may  be  levied  as  aforesaid,  such  person  shall 
pay  or  tender  to  the  churchwardens  or  over- 
seers of  d^e  poor,  or  any  of  them,  or  to  die 
surveyor  of  highways  respectively,  or  other 
person  authorised  to  collect  or  receive  sueh 
rate,  the  sum  so  sought  to  be  recovered,  t^* 
gether  with  the  amount  of  all  costs  and.expen^' 
ses  up  to  that  time  incurred  in  the  proceedings 
so  taken  to  compel  payment  thereof  as  afore- 
said, then  and  in  every  such  case  the  person 
to  whom  such  sum  and  costs  shall  be  so  paid 
or  tendered  shall  receive  the  same,  and  there- 
upon no  further  proceedings  for  die  recovery 
of  the  same  shall  be  had  or  taken* 

7.  Costs  already  recovered  or  proceeded  for 
deemed  legal — And  be  it  enacted.  That  in  all 
cases  where  such  costs  and  expenses  as  afore- 
said sfaaD  have  been  paid  and  received,  or  any 
proceedings  taken  or  imprisonment  had  for 
nonpayment  of  the  same,  such  payment  and  re- 
ceipt^ and  such  procee^ngs  or  imprisonment, 
shall  be  deemed  legal  to  sul  intents  and  pur* 
poses,  and  no  action  or  other  pvoeeeding  sfasdl 
be  had  or  proceeded  in  for  or  m  respect  of  the 
same. 

8.  Forms  in  schedule  vtdid, — And  whereas  it 
ma^  be  convenient,  and  save  expense  and  lit^ 
gation,  if  forms  to  be  used  for  the  purps«e  sf 
levying  the  sums  aforesaid  should  be  given: 
fie  it  enacted.  That  the  forms  in  the  scbed^ 
to  this  act  contained,  or  forms  to  the  same  or 
the  like  effect,  shall  be'deemed  good^  vdid,  nsd 
sufficient  in  law. 

9k  Imprisowssmt' for  nonpayment  qf  okarei* 
rate  MmiteAr^Andt  winssaa  it  is  desinUftts 
liasil  tha  daw  widmwhisih  a.  i 
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to  a  eburch-rate  may  le  imprisoned  for  non- 
pafment  of  the  same :  Be  it  enacted,  T^at 
every  person  now  undergoing  any  such  im* 
prisonmenl  shall  be  discharged  from  such  im- 
prisonment so  soon  as  he  or  she  shall  have 
Deen  imprisoned  three  calendar  months,  or  shall 
sooner  pay  the  sum  or  sums  which  he  or  she 
it  charged ;  and  that  hereafter  no  person  shall 
be  imprisoned  for  the  nonpayinent  of  any 
diiirch-rate  for  anytime  exceeding  three  calen»- 
dar  months. 


INCORPORATED  LAW  SOCIETY. 


AZ^NUAL   GENERAL  MBBTINO. 

The  Annual  G«Benl  MestiBg  of  this  S> 
ciety  took  place  on  Wednesday,  the  I9feh  inst., 
B.  Austen,  Esq.,  Pk^sident,  in  the  chair.  A 
fall  report  of  the  proceedings  of  the  past  year 
was  read  by  the  Secretary,  received*  approved, 
and  directed  to  be  printed. 

Hie  Members  of  the  Cdoncil  going  oat  of 
office  in  rotation  were  re-elected.  Mr.  Clarke, 
(the  Solicitor  to  the  Ordnance,)  wu  elseted 
Fkesidest ;  and  Mr.  Harrisini,  (of  Gray's  InnJ 
Vice-President.  The  two  vacancies  occasioned 
by  deatk  and  resignation  were  supplied  by  Mr. 
Edward  White  and  Mr.  Joseph  Maynard.  Mr. 
T.  C.  Abbott,  Mr.  Anderton,  and  Mr.  R.  B. 
AnnstroDg  were  elected  Auditors  of  th&  ac- 
eDODts  of  the  Socie^. 

A  new  bye-law  was  passed,  authorizing  the 
Council,  on  their  own  motion  as  well  as  upon 
the  requisition  of  three  members,  to  convene  a 
meeting  of  the  Society  on  complainta  of  mal- 
practice against  members. 

Several  motions  were  made  to  idtcr  the  bye- 
laws  :— by  rendering  the  members  of  the  Council 
going  out  of  office  ineligible  fon  re-election  for 
12  months; — to  reduce  the  adBissioii  fee  of 
town  members  from  15/.  to  5/.,  and  of  eoontry 
members  from  lOL  to  3/.  ;~and  to  abohsh  the 
second  ballot  for  the  dub.;,  but  they  were 
negatived* 

The  thanks  of  the  Meeting  were  TOted  to  the 
President,  tiie  Vice-President  and'  Council,  for 
their  continued  attention  to  the  interests  of  the 
Society  and  their  valuable  services  in  behalf  of 
the  profesaioB. 

SELECTIONS  FROM  CORRESPON- 
DENCE. 


*  A  l^mng  Attorney ' 
by  -IgMmdBMMi"  (p.  »I,  aatet}  for  i 


action  for  l^^.odd,  in  the  Bloomsbury  County 
Court,  may  be  explained  as  follows,  viz. : — 
Summons  feee — 


Genendfund— Is.  in  the  £.  on,  s.  d. 

(say)  \2L  ICto.     .        •        .    12  6 

Judge 3  0 

Qerk 3  0 

Bailiff— serrice  within  one  mile  1  0 
Bailiff—- service,  (say)  tw4>  miles 

extra,  at.4</.        .        .        .08 


£.  s.  d. 


1     0    2 


Hearing  fi 


«.  d. 

10  0 
3  0 
3  0 
2  0. 
5  0 


Judge— heating  without  jury 
„      judgment  • 
„      order 

Clerk— hearing 

,,.      judgment  and  order 

„       swearing,  (say)  1  witness  0  6 

.,       taxing  costs        .        .20 

Bailiff — calling  cause      .        .      10 
„      service  of  order  within  1 

mile 10 

„         „      2milescxtra,at4d.  0  8 


Total 


1     8    3 

«    2     8     4 


"A  Turnpike  Connnissioner*'  says,  that  it 
appears  somewhat  objecthmabte  that  die  M^ 
tropolitan  and  Ph)vincial  Law  Association 
should  ui^,  a»  a  serious  and  Amdamental 
objection  to  Ae  lately  proposed  ftbtic  Roads 
Bill,  that  "  the  present  clerks  were  to  go  oat  qf 
iMce  without  compensation."  (F«fcp.  63,  ante). 
The  case  of  creditors  waa  to  be  most  grossly 
interfered  with;  and  in  his  opinion  it  would 
have  been  more  noble  had  the  Association 
taken  up  the  cause  of  their  clients. 

The  worthy  "  Turnpike  Commissioner  "  can- 
not be  surprised  that  the  Committee  of  a  Law 
Society  should  notice  the  wrongs  of  their 
brethren,  and  we  are  sure  that  they  have  never 
neglected  the  interests  of  th»  public,  which 
they  always  hold  to  be  identical  with  their  own. 


NOTES  OF  THE  WEEK. 

GONTINUBD   IMDISPOSITION    OF    THE    LORD 
CHANCKLLOB. 

TB»LordChaaceUor's  iUness  is  of  such  a 
mtora  m»iio  residcr  it  improbable  that  he  will 
be  able  to  take  bia  seat  in  tba  Coast  of  Chan, 
eery  bcfoso  the  l»ng  VacatioB.  Rumours  are 
again  prevalent  of  an  intention  to  put  the  seals 
temponurily  in  eomoueeion.  The.  Gommis« 
awnen  named  are,.— Lord  Langdale^  Lord 
Caambell,  and  Mr,  Banm  fiol&;  but  no 
ofiRiaiamuNncaBenthasyBt  taken  ptace. 


The  branches  of  the  Caaxtof 
wril  ar  the  Cburt  of  t&e  Maater  of  ^o. 
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Notes  of  the  Week-^St^erior  Courts  g  House  of  Lords. 


jBit,  as  of  old,  at  UwMin*^  InH  after  Term,— very 
much  to  the  convenience  of  the  Junior  Bar  and 
the  practitioners  generally. 

COMMON   LAW  SITTIKGS   AFTEE  TERM. 

The  Common  Law  Courts  have  all  com- 
menced their  Sittings-  after  Term,  under  Lord 
Dcnman's  Act,  (1  &  2  Vict.  c.  32).  The  Court 
of  Exchequer  has  given  notice,  that  motions 
and  applications  **then  j)ending,"  will  be  dis- 
posed of  at  the  after- sitting,  as  well  as  new 
trials,  special  cases,  and  demurrers.  It  has 
been  doubted  whether  this  exteosLin  of  the 
business  of  the  after -sitting  was  contemplated 
by  those  who  framed  the  1  &  2  Vict,  but  the 
language  of  the  act  appears  to  be  sufficiently 
comprehensive  to  justify  the  course  proposed 
to  be  adopted.  The  Nisi  Prius  business  of 
the  Conunon  Law  Courts,  as  our  readers  are 
already  aware,  is  unusually  heavy,  and  will 
continue  to  ajSbrd  full  occupation  until  the 
period  fixed  for  the  commencement  of  the 
several  circuits* 

-ORAY  8  INN.— JCXAMINATION  FOR  HONOURS. 

The  Benchers  and  Members  of  this  Society 
met  on  Tnesd&y,  the  12th  instant,  and  the 
following  gentlemen  were  declared  to  have  dis- 
tinguished themselves  in  the  voluntary  exami- 
nation for  honours  in  the  Law  of  Real  Pro- 
perty, on  Thursdav,  the  7th  instant  :— 

1.  Mr.  George  Horsey^  of  Gray's  Inn. 

2.  Mr.  John  Stewart  Cumming,  and  Mr. 
W.  Whittaker  Barry,  of  Lincoln's  Inn,  €Bg, 

3.  Mr.  Richard  Denny  Urling,  of  the  Middle 
Temple. 

4.  Mr.  Thomas  Halhed  Fisher,  of  Lincoln's 


Inn,  and  Mr.  Henry  Lushington  Phillips  of 
the  Middle  Temple,  cq, 

5.  Mr.  Robert  Hallett  Holt,  of  Lincoln's 
Inn. 

We  think  that  these  exertions  for  the  im- 
provement  of  the  Candidates  for  the  Bar  are 
nighly  creditable  to  the  Benchers  of  Grajr's 
Inn.  They  are  (in  the  phrase  of  the  day) 
"proceeding  in  the  right  direction."  The 
present  Benchers  are  the  worthy  successors  of 
Lord  Bacon  and  Sir  Samuel  Romilly,  the  illus- 
trious Members  of  that  *'  ancient  and  honoar* 
able  Society." 

DEPUTY   CORONKR   FOR  WEBTMINSTBK. 

Frederick  Langham^  jun.,  Esq.,  has  been 
appointed  Deputy  Coroner  for  the  city  aod 
liberty  of  Westminster,  by  Mr.  Charks  St. 
Clair  Bedford,  Coroner  for  the  district. 

CIRCUITS   OF   TUB   JUDGES. 

The  Assizes  will  commence  on  the  dth  July 
at  Abingdon  j  at  Hertford  and  fVinckesttr  on 
the  10th ;  at  Northampton,  York,  Cardiff,  aod 
Qaford  on  the  11th ;  at  Aylesburi/  on  the  l'2th; 
at  Lincoln,  Newtown,  Worcester,  and  Dor- 
chester on  the  I4th;  at  Bedford  and  Chehmford 
on  the  I6th. 

The  Circuit  Paper  will  be  given  in  in  tbe 
next  number. 

STATUS   OF   ATTORNEYS. 

We  have  received  two  answers  to  the  letter 
on  the  "Status  of  Attorneys,"  at  page  102, 
ante,  which  we  shall  insert  in  our  next  number. 
We  reluctantly  gave  publicity  to  the  letter  of 
**  An  Attorney,"  for  we  did  not  agree  with  his 
view  of  the  case. 


RECENT   DECISIONS   IN   THE  SU  P  ERIOR   COU  RTS 

AND    SHORT    NOTES    OF    CASES. 


O^Brien  v.  Reginam,  M*Manus  v.  Beginam, 
May  10,  11,  1849. 

WRIT  OF  ERROR. — HIGH  TREASON. 

Upon  writ  of  error  from  the  Court  of  Queen^s 
Bench,  Ireland,  held :  1st,  That  the  state- 
ment in  the  caption  that  the  commnston 
had  been  executed  by  three  commissioners 
UMS  not  made  uncertain  by  the  further 
statement  that  t/i#  commission  inebuied 
others  besides  the  three  judges;  2nd,  That 
thephmt{ffs  in  error  were  uotenOtied  to  a 
copy  qfthe  indictment  and  list  qf  witnesses 
as  qfright^^he  3d  O.  3,  o.  7>  not  emtend- 
ing  to  Irdond  j  Zrd,  That  the  lecying  war, 
^c.  Ml  Irekmd  ^as  treason  under  the  25 

.  mw^^^c.2j^Mek  was  extended  to  Ireland 
by  Poyning's  acU  :  Ath,  That  the  omission 
^  the  words  "  of  death"  in  the  allocutus 


why  the  Court  should  not  pronounce  jtdf- 

ment  was  inunateriai. 

Quaere,  whether,  if  the  plaintiffs  in  irrw 

were  entitled  to  a  copy  of  the  indiotneni 

and  list  of  witnesses,  the  objection  of  «w- 

deUcery  could  be  made  the  subject  of  i 

plea. 

The  writs  of  error  in  these  cases  vere 

brought  to  reverse  the  judgment  of  the  Irisb 

Court  of  Queen's  Bench  on  a  writ  of  error 

against  the  judgment  pronounced  against  the 

appellants.    The  objections  taken  in  the  itiits 

of  error  were— Ist,  That  by  the  caption  of  the 

indictment  it  did  not  appear  there  was  any 

jurisdiction  in  the, judges  before  whom  the 

prisoner  was  tried  so  to  try  and  convict  him; 

2nd,  That  a  declaratory  plea  pleaded  by  the 

prisoner,  claiming  a  right  to  the  delivery  of 

copies  of  the  indietment  and  jury  panel  and  tbe 

list  of  witnesses,  ten  days  before  ariaignmentt 

was  held  to  be  bad--on  demurrer,  and>e  de- 
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iDiirTer  to  that  plea  waa  aUowted,  (35  Edw.  3>  c. 
32;  7  W.  3,  c.  3 ;  7  Anne,  c.  7 ;  36  G.  3,  c.  7 ; 
57  G.  3,  c.  6  ;  11  &  12  Vict.  c.  13) ;  3rd,  That 
by  the  effect  of  Poyning's  Act,  the  statute  of 
Edward  3,  regardiof;  treason,  was  not  ex- 
tended to  Ireland ;  and  4th,  That  the  aUoeuius, 
in  which  the  prisoner  was  asked  what  he  had 
to  say  "  why  the  Court  should  not  give  judg- 
ment against  him,"  was  defective  from  the 
omisaion  of  the  words  "  of  death." 

Sir  FUzrtjy  Kelly,  Napier,  and  Sir  Cohnan 
O'Logklen  for  Air.  O'Brien;  (yCaUagkan, 
Seager  and  M'Mahon  for  Mr.  M'Manos ;  The 
Attomey-Geueral,  The  Irish  Attomey-Cteneral, 
WeUby,  and  Peacock  for  the  Crown. 

The  Lord  Chancellor  having  stated  that  the 
learned  judges  were  unanimously  of  opinion 
that  the  writs  of  error  could  not  be  supported, 
the  Attorney. General  was  stopped,  and  the 
following  question  submitted  to  the  judges, — 
*' Whether  the  plaintiffs  in  error  had  main- 
tained the  errors  assigned  ?" 

The  judges  having  withdrawn,  upon  their 
return  their  opinion  waa  read  by 

Wiide,  L.C.J.  The  first  objection  was 
founded  on  the  facts  disclosed  in  the  caption 
that  the  commission  had  been  ezecutea  by 
three  connmasioners  nommated  for  that  nur- 
pose,  acting  under  a  commission  directeo  to 
them  and  others.  The  judges  were  of  opinion 
that  the  statement  of  the  appointment  was  aufL 
fident,  and  not  made  uncertain  by  the  further 
statement  that  the  commission  included  others 
besides  the  three  judges.  The  second  questbn 
involved  two  points, — let,  whether  a  prisoner 
indicted  for  high  treason  was  entitled  as  of 
right  to  a  copy  of  the  indictment  and  a  list  of 
the  xritnessea  ten  days  before  trial;  and  3ndly, 
whether  that  objection  was  properly  made  the 
subject  of  a  plea.  They  were  of  opinion  that 
the  plaintiffs  in  error  were  not  so  entitled,  and 
it  was  therefore  unnecessary  to  consider 
whether  the  objection  of  non-delivery  coiild  be 
made  by  a  plea.  The  right  was  put  on  the 
provisions  of  the  36  G.  3,  c.  7>  which  it  was 
contended  the  acts  57  G.  3,  c.  6,  and  11  &  12 
Vict.  c.  12,  extended  to  Ireland,  but  they  were 
unanimously  of  opinion  that  the  36  G.  3,  c.  7$ 
was  in  no  way  operative  in  Ireland.  The  next 
objection,  that  the  counts  of  the  indictment 
chaixiag  a  levjring  of  war,  &c.,  in  Ireland,  did 
not  contain  any  offence  known  to  the  law,  also 
failed.  The  25  Edw.  3,  c.  32,  which  declared  the 
offence  there  charged  to  be  treason,  was  ex- 
tended to  Ireland  by  Poyning's  acts.  The 
next  objection,  which  applied  to  the  aUocutus, 
also  failed.  The  objection  as  to  the  challenges 
had  been  very  properly  abandoned  in  the  ar- 
gumenL 

The  judges  having  ftrreed  unanimously  in 
their  opinion,  the  Lord  Chancellor  moved  that 
the  luogment  of  the  Court  below  for  the  de- 
Cendant  in  error  should  be  afiirmed.  Lords 
Lyndkurst,  Brongham,  and  Campbell  having 
expressed  their  concurrence  with  the  opinion 
of  the  judges,  judgment  was  given  for  the  de- 
fendant in  error. 


UoW  €••(!. 


Brooks  V.  Orenfell  and  others.    May  39, 1849. 

MORTOAOE     DBBD.  ^-  CONSTRUCTION.  —  IN- 
JUNCTION TO  RESTRAIN   8 ALB. 

Upon  construction  qf  a  mortgage'deed,  vkioh 
provided  that  the  mortgagees  were  not  to 
sell  or  give  notice  of  sale,  unless  half  a 
yearns  interest  was  in  arrear  for  two  c«- 
lendar  monthe,  an  injtmction  to  restrain 
the  sale  where  the  interest  was  so  in  arrear 
was  refused,  with  costs. 

This  was  an  application  for  an  injunction  to 
restrain  the  defendrats,  and  all  persons  claim- 
ing under  them,  and  theb  auctioneers,  &c., 
from  selling  or  offering  for  sale  a  certain  pro- 
perty called  the  East  Cowes  Park  Estate, 
situate  in  the  Isle  of  Wight.  The  defendants 
were  mortgagees  for  14,000/.,  and  upwards,  of 
tiie  herediUmenU  and  premises  in  Question, 
under  a  mortgage  deed,  which  provided  that 
they  should  not  sell  or  give  notice  of  sale, 
unless  and  until  six  calendar  months'  notice, 
in  writing,  had  been  given,  requiring  payment 
of  theur  money,  and  defoult  in  payment  thereof; 
or  unless  and  until  six  monthr  mterest  should 
be  in  arrear  for  two  calendar  months.  The 
interest  being  in  arrear  two  calendar  months, 
the  defendants,  in  January,  1849,  gave  notiee 
of  their  intention  to  sell. 

Elderton,  in  support  of  the  application,  con* 
tended  that  it  would  be  disadvantageous  to 
sell  the  property  in  London  at  this  time  of  the 
year,  and  also  in  one  lot,  and  that  the  defend- 
ants were  bound  to  give  six  calendar  months' 
notice  of  their  intention  to  sell,  notwithstand- 
ng  the  amount  of  arrears  of  interest. 

TVinter  and  CaanpbeU,  contrk 

The  Master  qf  the  Rolls  held,  tiiat,  upon 
construction  of  the  clauses  in  the  mortgage 
deed,  the  mortgagees  had  power  to  sell  the  pro- 
perty, in  the  event  of  there  being  an  arrear  of 
interest,  without  notice.  The  application  must, 
therefore,  be  refused,  with  costs. 


June  6.  —  Attorney ^Oeneral  v.  Wiggestsn 
Hospt7a/— Stand  oyer  for  production  of  evi- 
dence. 

—  6.-- HoioW/v.  Ctoii6er#— Stand  over  to 
sitting  after  Term. 

—  7. — Attorney  General  v.  Corporation  of 
London — Proceeoungs  stayed  for  one  month, 
to  allow  defendanto  time  to  appeal  to  the  Lord 
ChaneeUor — Costa  of  application  to  be  costa 
in  the  cause. 

—  7>  8.— CoAsm  V.  Wilkinscu  and  oiher^^ 
Demurrer  overruled. 

—  8,  9.  11.— DiciWaaon  v.  Qrand  Junction 
Carnal  Company-^Otdeir  by  consent  as  to  expe« 
rimenta  respecting  the  sinking  of  a  well  near  a 
stream  supplying  the  plaintiff's  paper  mills. 

—  ll.*^8eo</T.ifoiid|y^Appiicationi«fu8ed 
to  dismiss  bill  for  want  of  proseeutton. 

-«  U^^^-Coham  y.  WiOsmson  and  others^ 
Cur*  etdt  uult* 


in 


Superior 4itmm:  ¥/(f.  <irJfc»l«waf.    V.  V.ISm^  Brme$. 


<£fafr  v.Cuikbertwn,    May  5, 1S49. 

aVFTLBMSNT  ON  MARRIAGB    OP    WAfta    OF 
€OUitT. 

Jiald,  Mo/  a«  the  intended  husbimd  of  a  ward 
a/ Court  MMS  a^tddower  with  three  chiU 
dren^  and  his  income  depended  on  his  pro^ 
feosioHy  no  settlement  could  be  required  to 
he  mode,  the  lady^s  property  having  been 
'Oettled  to  her  for  life,  and  after  her  death 
to  her  husband  for  life,  with  remainder  to 
the  issue  of  the  marriage. 

This  cause  .came  oa  upon  .exteptions  to  the 
M'uter'fi  repoGt,  aa  to  mrhether  a  setUemMit 
vould  be  required  to  be  made  by  the  intended 
husband  Vy  means  of  an  insurance  «n  iiis  /li£^ 
on  .the  marria^  of  .a  ward  of  Court.  It  ap- 
peased that  the  gentleman  was  a  widower  with 
three  children,  and  had  a  mere  ineeme  of 
ZfiOOl,  derived  from  his  profeasion,  and  that 
the. lady  had  property  producing  about  700i.  a 
WK.  The  lady's  property  had  been  settled  to 
Bar  separate  uast  and  after  her  death,  for  her 
husband  .for  life,  and  then  to  the  issue  of  the 
aMUxiage.  A  suggestion  ^was  also  made  as  to 
the<  disparity  of  agss. 

Stuart,  BetktU,  and  Cd^se  for  the  seFAiid 
parties. 

The  Vice-ChanceUor  said,  that  .the  age  of' the 
husband  was  not  to  be  csmsidered.  The  gen- 
tleman was  a  widower  with  three  .children,  and 
a. past  of  his  income  was,  of  course,  recpiired 
far.tikeir  support.  A.8  the  lady's  property  had 
been  already  -settled  on  her,  the  liusband  could 
not  be  ne^mred,  under  these  circumstanoes,  .to 
make  any  further  settlement  on  the  marriage. 

JnneS. — BhadboH'Y.  TWomloa— Stand  over. 

—  9. — Cradoehr.  Pgier— Orderfor  renewal 
of  taxation  of  trustee's  costs,  who  was  a  solici- 
tor, on  l^e  ground  that  he  had  been  only  al- 
lowed the  costs  out  of  pocket,  under  an  order 
for  taxation  of  costs  between  solicitor  and 
client. 

—  5r,  11. — 7\ini«-  v.  Turner — Order  for  ap- 
pointment of  n';w  receiver,  and  the  former  one 
to  pass  his  final  accounts---Co8t8  to  be  costs  in 
the  cause. 

—  12, — Sharp  v.  Ooodman — ^Special  injunc- 
tion restraining  railway  company  from  dealing 
widi  fund  in  Csurt  without  notice. 


l^ins tpetition  was-pmaBted  under  the  11  & 
12  Vict.  e.  45,  and  prefsd  that  the  affiunef 
the  company  might  be  ^ound  up  under  the 
provisions  of  that  aet.  It  appeared  that  the 
company  was  prmectod  in  1646,  and  proved 
wholly  abortive,  tne  milway  bill  having  been 
thrown  out  for  non-compliance  with  the  stand- 
ing orders.  At  a  meeting  of  the  shareholders, 
the  dissolution  of  the  company  wae  resolved 
upon,  but  no  "fiBt  in  bankruptey  had  iBessd 
against  the  company.  This  petition  was  urred 
on  one  of  the  nunaging  committee,  but  it  ivas 
wholly  unopposed. 

Ctrims,  in  support  of  the  petition,  urged  liat, 
as  several  actkms  had  been  brought  against  the 
petitioner  by  parties  having  chums  on  the  com- 
punv,  the  order  for  winding-up  should  be 
made. 

The  Vtce-OkaticeUor  said  that,  althoagji  in 
his  opinion  railway  companies  were  not  withm 
tin  11  &  12  Viet.  c.  45,  yet  as  the  Lord  Ghm- 
cellor  had  decided  in  the  recent  case  of  Eiparit 
Barber,  In  re  the  London  and  Manchester 
Direct  Railway  Company,  37  L.  O.  492,  that 
they  were  witliin'the  act,  the  petition  for  wind- 
i«g-<tip  would  be  granted. 

Order  accordingly. 


In  re  the  Oxford  and  Woreester  Eaetension  and 
Chester  Junction  Railway  Compamy,  JSaiparte 
Marnson,  May  4, 1849. 

ABORTIVB  BAILWAT  COMPANY.— *WINDINO- 
tJP  ACT. 


Ordermadefar  windingm /raikmy  oompany 
in  aoeonkmwwith  the  ieokumofiheJMrd 
GmnoeUor,  m  Bcparto  Baitori  4B  tre  the 
London  and  Manchester  Diaact  Inife- 
pendent  Railway  €onpany,  37  L.  0.  492. 


JtiflB  6. — TBsBparte  Bamewell,  in  re  Bidda^ 
—'Petition  dismissed  so  fiar  as  seeking  to  dinu- 
ttiifti-or  expunge  proof,  the  rest  to  stand  over, 
and  the  dividend  upon  proof  to  be  broughtiflto 
Court  and  accnmulate  untiHurther  order. 

—  6.— RojFer*  v.  Price— Bill  to  be  retainel 
for  12  months,  with  isave  to  plaintiff  to  bnn^ 
action— 'Injunction  to  be  continoed  in  mean- 
time. If  no  action  brought  within  a  year,»or  if 
UBSucceasful,  bill  to  be  dismissed,  with  costs 
not  exceeding  40f . 

—  7. — Dyer  v.  .^yltiuf-— Injunction  restrain- 
ing defendant  from  acting  as  assistant  in  ch> 
mist's  shop  under  an  agreement. 

—  7.— /«  re  St.  George  Steam  Packet  Cm- 
pony — Motion  to  revense  Master's  certificate, 
under  Winding-up  Act,  exclucHng  a  person  firmi 
list  of  contribntories,  refused  with  costs. 

—  8. — In  re  London  and  South  Essex  Refl- 
way  Company — Stand  over  for  additional  aft* 
davits  to  be  filed. 

—  8.— In  re  the  Direct  Exeter,  Plymn^ 
and  Deoonport  RaOway  Cosipaisy— Order  for 
winding  up  the  company. 

—  «. — In  re  the  Parish  of  St.  Thomas  t^ 
Apostle,  London — Order  for  investment  of  pro- 
ceeds of  sale  of  property  in  the  name  of  the 
churchwardens,  overseers,  and  rector  of  the 
parish.  Petition  to  stand  over  to  Michadi^ 
Term,  with  leave  to  rector  to  institute  proceed- 
ings  to  establish  his  claim  to  property. 

—  8.~ffi  re  Great  MunHer  RaUway  Compwf 
— iStand  over. 

—  8— linre  Boidh  MieSand  Junction  Rmhs^ 
Oompany  "-Btaad  over  to  enable  tiie  petitioDer 
to  see  the  accounts. 

—  9.— Hd^sftasfv.  FarAm --Rafersnce  to 
the  Masters  as  tovoidness  of  will  for  uncer- 
tainty. 


000^ 


r,  C.,»***«te-^.^  M%famr^Qmmk 


A»ch. 


iM 


^ctio  Made 
«f  oiyrigkt 


gcml  TepwiwnlatiteBffltf  the  bs0>*»n  *^*^ 
M  if  .he  had  died  hnmediBtely  alter  the 


—  11.— /-Hh^^!*    liLinciWicon- 

—  11.— fftileft»<.  I"  Jbgnw'"  J^^^- 
mcc  to  liie  Master,  i^-^-,^^  to  ea^ne  w»rf 
wee  the  French  patent?*^  to  ^^  *"y 
agreement  anbaiated  faetanef  Yam  ^^  ^^' 
fendant  at  the  time  when  the  pViuti^^^  ^ 
evraat. 

—  12.~Apre  V.  SmUh,  in  re  8  Dnm 
Umkomy  Oonmmy — ^Divection  aa  tots. 

—  12,— Bsmarte  the  Eeetm-  oflhtmt,  m 
re  London  ana  Birmnj^ham  BmMompany 
-Order  for  payment  out  of  Court  taiave. 

Mower  r.  Orr,    May  8.184  • 

wills'  act.— construct- 


Tettator,  by  his  will,£f(we  certain  perty  to 
hie  son,  then  in  Van  Diemen*s  nd,  and 
deceased  before  he  knew  of  tprevious 
death  of  las  son;  Held,  in  iordance 
with  the  decisions  o/ Johnson  tohnson, 
3  Hare,  157,  and  Winter  v,  inter,  5 
Hare,  306,  that  his  representees  were 
mtitUd  emder  the  7  W.A  mdViat.  c. 
2fi,  s,  33,  to  the  bequest. 

Tbts  suit  was  isstitoted  to  .admsler  the 
estate  of  Wfliiam  Orr,  of  Uwreh  La  Isling- 
tcm,  wkotiy  his  will,  dated  in  Jaan^,  1844, 
^ded  his  property  into  20  ahare8«  id  gave 
six  of  those  shares  to  his  son  WilliaMorgan 
Otr,  and  the  remainder  to  his  othehildren 
in  certain  proportions.  William  Mc^an  Orr 
died  in  Van  Diemen's  Xiand,  in  Stetnber, 
1B43,  leaving  two  children,  but  his  ath  was 
not  knoam  to  the  testator,  who  died  iianuary, 
1844.  A  question  was  raised  whetb,  as  the 
son  was  not  alive  at  the  date  of  th<will,  the 
bequest  to  him  lapsed ;  or  whether.notwith- 
8tan<fing  that  circumstance,  the  gift  assed  to 
Uie  representatives  of  the  son  unir  the  '7 
W.  4  and  1  Vict.  c.  ^6,  s.  33.  he  33rd 
section  of  the  Wills*  Act  enacts,  **  tit  where 
any  person^  bdng  a  child  or  other  iss;  of  the 
ts^ator,  to  whom  any  real  or  persoil  estate 
shall  be  devised  or  bequeathed  for  ay  estate 
or  interest  not  determinable  at  or  biore  the 
death  of  such  person,  shall  die  in  th«hfetime 
of  the  testator,  having  issue,  and  ay  socli 
issue  of  such  person  shaU  be  living  at  he  time 
of  the  death  of  the  testator,  such  devie  or  be- 

rst  shall  not  lapse,  but  shall  take  effct  as  if 
death  of  such  person  had  happened  imme- 
diately after  the  death  of  the  testator,  nless  a 
contrary  intention  shsdl  appear  by  thcwffl." 
In  the  cases  of  Johnson  v.  Johnmm,  S^Hare. 
157;  and  Winter  v.  Wittier,  5  Hape,  306,  it 
WIS  hdd,  tluft  whan'fte  legatee  is  alive  &t  the 
date  of  fStit  win,  %ut  afteswarda  ppsdeceoffis  the 
testator,  leaving  issue,  ike  ttkct  of  ^  *83rd 
ae^on  of  the  WtihC  A»l  is  to  pmvent « lapse 
of  tfae'beqiMat,  andto  pns  ^e  ^<te  *tiiB  ^r^ 


Ssstator. 

iL  Pakner  and  Nott  /for  itt  plainttfTs, 
weretheee  childv«i  of  aiian^ater  of  the 
^ator,  alaimiiig  two  of  the  twenty  ^shares. 

.!lbrtaiBO  for  the  other  children  of  the  i 
dawrhtsr  born  after  the  date  of  liie  will,  «nd 
for  file  representatives  of  WUUam  Morg^Ow. 

JF.  fttcwTW  and  Frith  for  the  other  cbddiwa 
of  l^tflBtator.  ,  . 

The  Vioe^ChaneeUor  said,  that  w  ttie  wm 
faad^died  rfter  the  7  W.  4  and  1  Vict.  c.  86, 
oame  mto  operation,  the  rule  of  eonstnKlaon 
m  Johnson  v.  Johnson  and  Winter  v.  Wmtar 
was  applicable  to  the  arcwmtaoccs  of  «« 
p«ent  ease.  The  representatoyw  of  WiUiam 
Morgan  Orr  were,  therefore,  enuUed  to  ttie  sa 
shares  bequeathed  by  the  testator  to  hun. 

June  €.—itf*Ca/monf  v.  Rem«»  —  Inquinr 
without  prejudice  as  to  whether  ship  was  sola, 
amount  of  proceeds,  and  to  whom  paid. 

—  7,—Attomey'Oeneral  v.  Gfreaf  Western 
Railway  Cowpcny— Stand  over  to  2nd  day  ot 
Sittings  after  Term.  cu^.U 

_7  S— fForin^  v^  Manchester,  Sh^fa, 
and  Lilicofnshire  Railway  Company— Injunction 
refused  to  restrwn  defendants  from  taking  pos- 
session  of  the  plaintirs  plant  and  materials, 
and  completing  the  work  at  their  expense,  .under 
the  contract. 

—  g. --^Robertson  v.  3otf**flrflfe— Motion  r^ 
fused  with  costs,  to  direct  the  Master  to  proceed 
with  taxing  the  costs— the  defendant  having 
died  after  the  order  for  taxation. 

_  g^^Attomey-General  v.  Treasurer  and 
Governors  of  Christ's  Hospital— Chanty  scheme 
confirmed  with  consent. 

—  U.— Do/«  V.  Hoye*— Part  heard. 

—  12.— East  Lancashire  daUw^f  Company 
V.  HatterW«y-Sfcand  over  to  June  20.  ^ 

12.— Af*JI(fas*er  v.  Bamberger — Order  Dy 

consent. 


(Before  the  Four  Judges.) 
Craiqford  V.Hope.    April  30, 1849. 

HABBAB   COBPUB.— ISLB   OF   MAN. 

Held,  that  a  wnt  of  habeas  corpus  wouldrjm 
intothehleqfMan^sincethe  5  Qeo.3,c.26: 
Held  also,  that  a  committal  for  conten^ 
by  the  Court  of  Chancery  of  that  tsland, 
though  not  stating  the  period  of  «y^«*' 
ment,  was  good,  as  by  the  law  of  the  tsUma, 
it  appeared  that  the  form  of  commitment  was 
good,  and  a  rule  to  quash  a  writ  of  habeas 
corpus  was  made  absolute. 

An  artide  had  been  puWirf»d  »5»« ^^^ 
Herald  and  Fargher's  Isle  of  Man  Adv«tiser, 
cm  -the  24A.JaB«wy  taij,  T?  "5^3°2i2h 
the  Court  of  Chancery  oMIie  istand.  ^^^ 
thrt  Coiwt  iMmmdtwi ^  bea ^and  ated 

thc^edilortoappsw.    Mr.O«^,«S««*«^ 
solidtor,  then  visiting  the  akad  aa  boameaa, 


i 

J 
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ilftobc  the  author.  wliAnnini>n       _  1     j^^        ^'••^Ojirff. 

f«?P*r  itadc^kL?»»«  to  pay  exr^^^* 


dedared  hmudftobe  the  author,  whereupon 
U»e  Court  committed  him  m  wdl  m  the  editor, 
far  contempt,  the  warrant  stating  them  to  be 
nnpneoned  "tiU  further  order."  Tha  editor 
mug  va  a  weak  state  of  health.  pNaentad  a 
petition  to  the  Court,  and  apolonised  for  his 
couduct,  and  was  released,  but  Mr.  C«wford 
inS  ^  ^?  *"•  1^'*«»«  t''*'  he  had  been 
!..^^.i!°'P'i'*""^r^*^~™«*J»"«»»  been 
waned  three  days  after  the  commitment  An 
iWhcabon  was  made,  after  Mr.  Crawford  had 
DMn  three  months  in  prison,  for  a  writ  of 
*«*««co^,  which  Mr.  JusUce  Vattmrn 
granted.    A  rule  niti  had  been  obtained  to 

2S?rn«  ♦»'!!?''t*'?  Afffound  that  the  writ  did 
not  run  to  the  Isle  of  Man. 

coSft!*^*  '"  *"'*'""*  ^  ^  '"**'  Are»bold, 
The  Court  said,  that  aioee  the  stat.  6  Geo,  3, 
c.  26,  which  vested  the  island  in  the  Crown,  a 
wnt  would  run  into  that  island,  whatever  might 
have  been  the  case  before.  As  the  comi^it. 
mnit  was  in  the  nature  of  a  punishment,  some 
definite  penod  should  have  been  steted  in  the 
warrant  but  it  appeared  from  the  affidavit  of 
the  clerk  to  the  council  of  that  island,  that  this 
iwrant  was  in  the  usual  form  in  which  com- 
^ii^.f  i°i  contempt  are  made  out  in  the 
wiand,  and  however  grievous  it  might  be.  the 
S^r?^  "wt  interf&e,  because  tfecom.^'l! 
,^!i  V  .•   '^".nwde  by  a  Court  of  competent 

at«)rding  to  the  kw  of  the  island.    Thi.  Court 

Jv?,J'  rnu*^""'*  "^  -^PP***  frora  »«>e  Manx 
^urt  of  Chanceix,  if  the  form  of  the  warno^ 
WW  erroneous,    lie  rule  to  quash  the  writ  of 

Sr  "'"^  ""'"•  **^*^  ^  ™«^«  •»>" 


to  be  in  te  union  ^  •^tlement  r 


—  U 


yemRtAMj 


June  e.-^Regtna  y.Purkam^Cur.  ad.  vtOi. 
—  O.-^Reffina  v.  Blane-^Stund  over. 
■~  ^'—^^na  V.  Rigby—Cur,  ad.  vuU. 

fpn7o«;"'^*^*'*V'  ifo/f-Judffment  for  de- 
fendant  on  mandamus  to  deliver  up  seal  of 
office  of  the  Lichfield  Countv  Court,  on  the 

Cre  ''  '"^  ^^^"^  ^""^  '^^  ''''^  "^'  ^""°<f 
•oIT  r*""^^"  ^-  ^'^w— Rule  to  set  aside 
charged.''''  ^"'"'^   "^^  irregularity,  die- 

dieTha'iri''^'  ^'  -B»>*/^-Rulefor.new trial 
triiTdhi^^J^r  ^'  ^^•^^-R'^^  ^or  new 

^^i^iliZ:?^^^  J'  ^""P^^^  Missionary  So- 
S^  '  ^^  Sessions  confirmed  holding 
that  the  society  was  liable  to  pay  rates. 

l«f7ril~"^°^"f*''*^;  ^aifAna/o«— Rule  abso- 
lute for  new  tnal  on  the  ground  of  misdirection. 

*~.  o.  **'  '**  ^<>««  Clerk  of  lAckfieid. 
o^arte  5ii»p«>fi— Rule  absolute  for  mandamus 
to  corporation  to  pay  an  annuity  awarded  by 

rJLJ^^??"'^'  aa.compensatbn  under  the  Mu- 
nlcipal  Corporation  Act. 

of"u;iiP''^r'*^  v.Bic*fcy-RuleoD  Sheriff 

fa^  discharged  with  co^ts. 


—  11.^     "'  ^emxMMwiqr 

Otw^pofijft-^/^?;^*  Grvff/jr  certiorari  to 
bring  up  orr?« ^7*^"*%  «*  «"!««*»«  ^ 
compens^^^^,^..«ien. 

vult. 

*^  1  l.-ytna  v.  Ingham* tmd  another,  Ju- 
fiees  of  tfest  mdwg  of  Forfeiire-Rttle 
mm  for  munus  to  proceed  with  the  hearing 
of  evideiM  a  sammoas. 

—  la^^^tiM  r.  Qreat  WetUm  RoOmiy 
Company firte  Rose — Rule  for  mandannu 
on  Compaq  allow  bondholder  inspection  of 
books,  di4rged  with  eosU. 

—  I2,'€ginay,  Kendall  and oihere^Sts^ 
tence  on  toners  convicted  for  sale  of  East 
India  caddp- 

—  12.HI  re  Cooke  v.  Londonderry  m 
Coleraineilway  Company  ^Cwr.  ad.  vuU. 

ati'rf  »encft  Practice  Court 

Coram  Wightman,  J.) 

Doe  de V.  Roe.    May  23,  1849- 

BSnv]  OF  KJBCTMBKT. — PBACTICl. 

Held,  I  the  declaration  in  an  action  of 
^eotnt  muet  be  actually  served  upon  the 
pariiin possession,  and  a  rule  for  jm- 
menHainst  the  casual  (jeotor  was  r^puvt 
wher^uch  was  not  the  case. 
This  •as    an   application    for  judgincnt 
against  ticasual  ejector  in  an  action  of  eject- 
ment,   hppeared  from  the  aifidavit  of  the 
party  whiiad  the  charge  of  aerviog  the  de- 
claration,mt  the  tenanU  in  possession  were  a 
widow  anher  6on»  and  that  he  called  at  the 
house  in  iiestion,  which  was  in  the  countryi 
and  serve  the  eon ;  but  that,  whilst  he  w 
explainin|the  nature  of  his  business  to  the 
widow,  ax  before  he  had  served  her,  his  horse 
ran  away^nd  he  was  obliged  to  leave  to  0> 
after  it.  Upon  his  retnra  to  the  house,  be 
found  thdoor  shut  and  the  wbadow-cnrtaiB 
drawn,  hereupon  he  pushed  the  declaration 
through  hole  in  the  wmdow,  and  saw  it  fall 
on  the  widow  sill. 

T.  Chnbers,  in  support  of  the  role,  con- 
tended tkt  this  was  a  good  service. 

The  Curt,  however,  held,  that  as  the  affi- 
davit dirnot  state  that  the  notice  in  ejectme&t 
had  bee  actually  served  upon  the  widow,  the 
rule  mut  be  refused. 

JundS— III  re  IVtf fon— Stand  ovwr. 

—  e^Reyina  v.  Jltfcy  —  Rul^  for  procedendo 
discha^ed  with  costs.  ^  , 

—  i  --Reyina  v.  JusHees  qf  fTanwct-Rok 
absolaiB,  without  costs,  on  justices  to  issue 


WBtnu  to  levy  paving  rate. 
-—  7._— B^Mia  V.  Lmeolstibfre,  4*'« 


—  J.-^neyina  v.  MwolMSfre,  or.,  j 
Prst^  ifewspaper^  expetrte  Mborv-^Ruieflift 


Fret 

for 


Si^^erior  CmrU:  QiiMn't  Bemch  Praetiee  ComrL-^Commtm  Pleof.— bcAe^Mr. 


135 


crimiiial  inforaiaCioo  on  |nroprietor  of 
papwfpr  fibel. 

—  si—'Regina  v.  North^Wettem  BaUmay 
Compamf — RiiJa  caUing  on  directors  of  railway 
company-  to  make  a  retom  to  writa  of  man- 
damna  coBamandiiig  them  to  empanel  a  jury  to 
iBBcoi  ^^^Tppennatipii  l 

—  9. — Brough  ▼•  haherg — Ruk  nm  to  aet 
aiidft  iJufnayot  iaaaed«  and  aU  aubteqnent  pro- 
eeedinga. 

—  9.  —  Worskni  y.  Samth  Devon  Railway 
CompoMy  Rnle  nisi  to  qoaah  inquisition  to 
asaeaa  compenaation  for  lands  taken  by  railway 
company,  on  the  mnnd  that  the  undersheriff 
was  the  nttcMney  tor  the  company  and  a  share- 
holder. 

—  11.— iZe^na  ▼,  Corporatiom  of  Exeter — 
Role  nisi  for  mandamus  on  corporation  to 
make  compensation  for  having  removed  a 
psjty  finotn  the  office  of  wharfinger. 

—  12. — In  re  HiUeoat — Rule  absolute. 


Cammoti  9l»tf  * 
Bmley  v.  Wilkms.    May  28,  1849. 

PAYMBNT  OP   CALLS   BBFORB  TRANSFER  OF 
BHARB8. 

Held,  thai  an  action  for  money  paid  to  the 
drfendant*s  nse  by  a  stockbroker  wko  had 
paid  certain  calls,  would  Ue  against  the  de^ 
fendani,  who  had  authorized  him  to  pw' 
chase  shares  at  30t.  discomti,  it  tmpearing 
that  by  the  custom  of  the  Stodt  Exchange 
the  voidee^s  broker  was  liable  for  ike  same, 
and  that  nuder  the  8  Vict.  e.  16,  s.  16,  a 
trammer  could  not  be  made  before  the  eaUs 
werepaid, 

Thb  phdoCifF  in  this  action,  which  was 
bnxighl  lo  recover  a  tmn  of  40/.  on  a  count 
for  money  paid  to  the  defendant'a  use,  was  a 
London  stock  and  share  broker,  and  had  been 
commissbned  by  the  defendant,  who  resided 
at  Swansea,  to  purchase  20  shares  in  the  Vale 
of  Neath  Railway  at  30r.  per  share  discount. 
The  pkmdff  aceordinffly,  on  the  30th  March, 
1848,  bovght  of  a  Mias  Bennett  the  shares, 
and  raid  10s.  upon  eadi  share.  A  call  of  22. 
per  alure  waa  due  at  the  time  of  the  purchase, 
which  Miss  Bennett,  on  the  3ist  Mareh,  paid, 
amounting  to  401.;  and  the  9th  April  the  broker 
repaid  her  that  sum.  It  appeared  that  by  the 
rnlae  of  the  Stock  Exchange,  tiie  vendor  of 
shares  has  a  right  to  pav  caUs  in  arrear  at  the 
time  of  the  purchase,  and  to  leqouno  the  vendee 
to  repay  the  calls  ao  ndd,  idiich  the  broker,  if 
the  vendee  iailaao  to  do,  mnat  pay,  upon  pain  of 
being  expelled  from  the  Stock  Esehanfle.  At 
the  trial,  which  took  place  at  the  Guildhall  Sit- 
tings after  HU.  Term,  1848,  beforo  Wilde,  C.  J., 
avcrdict was  returned  for  the  plaintift  with  leave 
reserved  to  apply  for  a  rule  to  enter  a  noneait. 
A  rule  having  been  accordingly  obtained, 

Byles^  8.  ll,  and  Phinn,  now  showed  canae 
against  the  role;  CAoaiM^,  S.L^  in  support 
olthernle. 

The  Omt  said,  Aat  tbe  object  of  the  de- 
fendant waa  to  obtain  the  sharea  with  the  de- 


dnctaett  of  30s.  upon  the  2/.  which  had  been 
paid,  and  the  authority  to  the  broker  must  be 
taken  to  have  been  a  contract  to  pay  any  call 
required  to  be  paid,  in  order  to  make  the 
transfer  valid,  subject  to  the  one  limitation  of 
buyinff  at  30s.  discount  from  the  amount  paid. 
According  to  the  rules  of  the  Stock  Exchange^ 
and  the  8  Vict.  c.  16,  a.  16,  caUs  must  be  paid 
upon  shares  before  a  transfer  is  made,  and  the 
vendor's  broker  therefo«'e  paid  the  call  and  was 
repaid  by  the  vendee's  broker.  The  plaintiff 
waa  therefore  entitled  to  recover  the  sum  so 
paid  to  his  use,  and  to  retain  his  verdict,  and 
the  rule  must  be  discharged. 

June  6. — Khmersley  v.  Knott — Judgment 
for  defendant  on  demurrer  on  the  ground  of 
the  insertion  of  an  initial  instead  of  the  full 
name  in  the  declaration. 

—  6. — Dimes  v.  Wright— Rule  refused  to 
readod  judge's  order  setting  aside  interlocutory 
judgment. 

—  6. — Doe  dem»  Brammall  v.  ColUngo-^ 
Judgment  for  lessor  of  plaintiffs  in  ejectment 

— •  6.  — •  HanHn  v.  Smith—  Rule  to  bring  in 
record  by  11th  June,  or  judgment  for  defend* 
ants  on  issue  of  nul  tiel  record, 

—  7. — Kdghley  v.  Qoodman—Cur,  ad.  vult, 

—  Sf9''^Smith  V.  TAom/MOfi-— Rule  dis- 
charged for  new  trial. 

—  9, 1 1 .— /»  re  Garbett—Cur.  ad.  vult.    * 

—  12.-*Be»ioieik  v.  Capper — Rule  absolute 
for  a  prohibition  to  County  Court  on  the 
ground  of  want  of  jurisdiction. 

—  12. — fVylde  v.  Harris — Rule  in  arrest  of 
judgment  discharged. 

Court  o(  Cx^ztintr. 
Chapman  v.  Oppeaheim.    May  7,  1849* 

JUDGE  OP  sheriffs'  COURT  IN  LONDON.— 
CERTIFICATE  ON  RBCORD.—  SUOOBBTION 
TO   DEPRIVE   OF   COSTS. 

Held,  that  the  Judge  qf  the  Sheriffs'  Court  in 
Loudon  had  no  power  to  certify  under  a 
writ  of  trial  directed  to  him  from  the  5k- 
perior  Court,  that  the  cause  was  a  proper 
one  to  be  tried  in  the  Superior  Court » 

A  RULE  ntst  had  been  obtained  for  leave  to 
enter  a  suggestion  to  deprive  the  plaintiff  of 
coats,  under  the  9  &  10  Yict.  c.  95,  e.  129,  upon 
the  ground  that  the  action  ought  to  have  Men 
brought  in  the  County  Court.  A  writ  of  trial 
had  been  directed  to  the  Judge  of  the  Sheriffs' 
Court  in  London  from  the  Superior  Court,  and 
Mr.  Commissioner  Bullock,  tne  judffe  of  that 
Court,  had  certified  on  the  back  of  the  record, 
that  the  action  was  fit  to  be  brought  in  the 
Snperior  Court. 
Fry  in  support  of  the  rule ;  Chamock,  contriL 
The  Court  held,  that  the  Commissioner  had 
no  power  to  certify  under  the  129th  section  of 
the  9  &  10  Vict.  c.  95,  and  that,  therefore,  the 
role  must  be  discharged  with  costs. 

June  6. —  Seamen's  Homital  v.' Mayor,  ^c. 
itfLioefjKM/-— Judgment  for  the  pluntifih  for 
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iwyunMit  ow  of  penaltiBB  ondir  TSc9  IFkt.  o. 

112, 9.  eni 

^  6.-'Smiih  V.  DiMes— Rale  dbcoluta  to 
ttxattoniey't  biH  on  the  groend  thsT  the  6 1^  T 
Vict.  c.  73,  8.  37,  applies  to  agency  bills. 

—  6. — Mackmtwh  and  (mother  r,  MicMmm 
•—Ride  Ibr  neir  triid  discharged. 

—  T.'^'FbMv'  V.  HtMer— Rule  to  set  aside 
^dge's  order  for  sta^  of  proeeadinge  discftwrged 
with  costs,  on  the  ground  that  the  pfadnttff,  by 
xeceiving  costs  nn&r  the  order,  had  adopted  it. 

—  7. — Shropshire  Unum  Badumf  Compamf 
y.  £fnii#ib— Rule  absolute  to  set  aeide  demurrer 
as  frivolous. 

—  7. — HaUiwell  v.  J^a^^iooocf— ^Rule  nisi  to 
fluash  vetum  to  certiorari,  and  for  County 
Uourt  judge  to  amend  the  return. 

—  7.— Jtfw*«o  V.  Cooifce— Rule-  mei,  upon 
leave  reserveci,  to  set  aside  verdict  and  enter  it 
for  defendant. 

—  7, — Sleiffh  V.  Sleigh  —  Rule  nisi  to  set 
aside  verdict  and  enter  nonsuit,  or  for  a  neir 
trhd  on  the  ground  of  misdirection. 

—  g, — Gail  V.  lAndsay  and  another — Bale 
ifttoolttte  to  enter  nonsuit. 

9. — Wahley  v.  Cooke  md  oimC/wt— Fttrt 

heard. 

12. — Hi  re  Hammersmith  BHdge  Rent 

CAorye*— Rtdfr  discharged  to  set  aside  order 
made  imder  6  &  7  W.  4,  c.  71,  ».  82. 


{Coram  Coleridge,  J.) 
EUiott  V.  Thompson,    May  15,  1849. 

8LANDSR.  —  VABIANCB  IN  DECLARATION 
AND  EVIDBNCB  OV  WOKD8  SPOKEN. 

The  plaintiff  in  am  action  of  slamder,  for 
words  spoken  at  an  inquest  on  a  fire,  set 


wtin  lAr  deetaraHm^  ikm  Hfe  defadmt 
had  said  that  he  entertmned  strem  sm^ 
peeum^^  mmeeme  hmmg-hed  a  hmiis  the 
mfsteriom^  qjfmir,  amditmt  thepkoMt^wet 
the  person  mho  ked  doneit.  It  af^eme^ 
^oea  toe'  eoutetsee  toot  tos^potooti^gs  mmu 
had  not  been  mentioned:  Held>  a  fM 
varmuMi  ood  the  Coort  refined  to  emnd 
the  decloraiiom,buiwemoUed  thepkaot^. 

The  plaintiff  was  a  livery  stable-keeper  car- 
rying on  business  in  George  Yard,  Drury  LaiUr 
and  landlord  of  the  defendant,  who  was  a  sta- 
tioner, &c.,  resided  in  King's  Head  Court, 
Fetter  Lane.  It  appeared  tMt  on  the  night  of 
the  30th  August,  1848,  a  fire  broke  oat  od  the 
defendant's  premises,  and  that  an  inquest  for 
the  purpose  of  inquiring  into  the  origin  of  the 
fire,  was  held  by  Mr.  Payne.  The  inquest  was 
adjourned  several  times,  and  on  the  6th  Sep- 
tember the  defendant  said,  that  he  had  a  strong' 
suspicion  that  '*  some  one  had  had  a  band  in 
this  mysterious  affair.*^  TTie  plaintiff  was  ac- 
quitted on  the  inquest  from  all  blame. 

One  of  the  jvrymen  and  a  diort-hand  writer 
present  at  the  inquest,  proved  that  the  defend- 
ant had  not  mentioned  the  plaintiff  by  name, 
although  he  had  said  that  he  suspected  some 
oae  who  had  set  the  prenrieev  on  fire. 

WiUnns,  SL  L.,  and  Httddieetone,  for  the 
pkuntiff^  M.  Chomker9,  Q.  C,  and  Mefootty 
fov  the  defendant,  contended,  that  inasnraehas 
there  wae  a  variance  between  the  evidence  and 
siander  alleged  in  the  declaration,  which  set  out 
that  the  defendant- had  added  the  words,  "and 
Mr.  EUiott.  is- the  person  who  had  done  it/*  to 
those  afoow  stated,  the  fOaistiff  oi^ht  to  be 
nonsuited. 

The  Court  held  that  this  variance  was  fatal- 
refused  to  anoend  the  dsckgation,  aMl  the 
plaintiff  was  nonsuited. 


BUSLNiEas  ap  Ti«r  aauirrsk 


COMMON  LAW  SITTINGS. 
CammOK  Sleotf. 

This  Court  will,  on  Tuesday  the  19th  day  of 
Jtme  inst.,  and  on  ev«ry  succeeding'  day,  (Sunday 
encepted,)  until  and  in'eltisive  of  Monday  tbe  2dtb 
dif  of  June  inifc,  hold  Sittings,  and  will  proceed 
in  disposing  of  the  business  now  pending  in  tbe 
Speeisl  Paper,  and  in  the  Pa^er  of  New  TriaU, 
aad  will  alio  proceed  to 'give  judgment  in  certain  of 
the  matteiB  that  will  tben  be  standing  over  for  the 
ciossideiation  of  the  Court. 

Thomas  Wilde. 


Sic(t(|urr  of  VUaa. 
AfUr  Truuty  Ttrm,  1849. 

IN    HtDDLSaRX* 

Wednesday  Jhne  13     Common  Jurree* 

Thursday    .    .     .  14    Ca8tomB&:  Common  Juries. 

Friday  ,    •  '.    .  15j 

Saturday  .    .     .  16f  Commea*  Juries. 

lyfonday    •     .    .  Tot 

Tuesdays    .    •    .19} 


Wednesday 
Thursday    . 
Friday  .      . 
Saturdiay     . 
Wonday      . 
IHiesdt^     . 

.     .  20^ 
.     .  21 
.     .  22 
.     .  23 
.     .  25 
.     .  26^ 

.  Special  Juries,  (and  Com- 
mon J  uries^  if  necesaaij.) 

tm  LonooH. 

W.d,.,*...«-..J^4io-r^^D^.Co^ 

ThttcsJay    . 

Friday. . 
Saturday      . 
Menday     • 
Tuesday      . 

..    .  «8' 
•     .  29- 

.    •  3a  /-Common J urieSk 
July.    2 
.    ..    3j 

Tbursdte   .. 
Friday    ..   .. 
SatuztiAy    . 
Monday 
I'ueaday     . 

.     •.    6. 
..    a.    6 
.     .     7. 
.     .     9 
.     .10^ 

• 

^Special  Juries,  (andCso; 
moB  J  urias^f  necesitf;-) 

TbeCeoft' will  Sit  01  lOVtibele, 
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SATURDAY,  JUNE  23,  1849. 


AMENDMENT  OF  JOINT-STOCK 
COMPANIES'    WINDING-UP  ACT. 

A  BrLi.  hfts  been  introduced  into  the 
House  of  Commons  hj  the  Solidtor- 
Geaeral,  to  amend  the  11  &  12  Vict.  c. 
i5, — the  provisions  of  which  it  is  declared 
are  to  be  ccmatnied,  (so  far  as  practicable,) 
as  a  part  of  the  Joint-Stock  Companies' 
Win^ig-np  Act  of  1848. 

As  onr  readers  are  already  aware,  (see 
ante,  p.  23,)  the  Lord  Chancellor  and  Vice- 
Chancellor  Knight  Bruce  differed,  nearly  at 
tbe  outset,  as  to  whether  the  act  of  last 
Session  was  applicable  to  railway  companies 
or  not,  the  Lord  Chancellor  holding,  upon 
appesl,  in  the  case  of  Fxparte  Barber,  in 
re  the  London  and  Manchester  Direct  Rait- 
way  CiMpany,^  that  railway  companies 
were  within  the  act ;  and  Vice-Chancellor 
Knight  Bruce,  in  amdre  recent  case,^  al- 
though he  Mt  bound  to  act  in  conformity 
with  the  judgment  of  the  Chancellor,  dis- 
tmctly  intimated  that  he  still  retained  the 
opiiiion  that  railway  companies  were  not  in- 
cluded. The  Solicitor-General's  bill  pro- 
poses to  get  rid  of  all  doubts  on  this  point 
by  enacting,  "  That,  notwithstanding  any- 
thing in  ^e  said  act  contained  importing  a 
more  Umited  application  thereof,  the  same 
ihall  apply  to  all  partnerships,  associations, 
a»d  companies,  whereof  the  partners  or 
associates  are  not  less  than  six  in  number, 
whether  iucoroorated  or  unincorporated, 
and  whether  formed  or  subsisting  before 
or  after  the  passing  of  the  said  act  or  this 
act." 

The  proposed  alterations  are  not  meant 
to  be  confined  to  a  legislative  declaration 
of  the  classes  of  cases  to  which  the  new 


*  Reported  37  LcR.  Obs.  492. 
•^  In  re  the  Oxford  and  Worcester  Extension, 
^^porte  Morrison,  ante,  p  132, 
Vol.  XXXVIII.  No,  1,111. 


system  of  winding-up  ^oint-stock  companiea 
is  to  be  applied.  It  is  intended  to  supply 
some  defects  which  have  already  been  cut- 
covered  in  the  machineiy  created  by  the 
act  of  last  Session,  and  so  far  as  can  be 
judged  of  a  measure  so  complicated  and 
novel,  and  in  respect  to  which  the  expe- 
rience of  any  individual  must  necessarily  be 
limited,  the  amendments  now  proposed 
seem  to  be  judicious,  and,  with  one  or  two 
exceptions,  unobjectionable. 

Every  one  is  sensible  that,  when  publicity 
is  necessary,  the  London  Gazette^  althouea 
frequently  the  only  legal  medium,  is  m 
effect  a  very  iosuffictent  vehicle  for  the  an- 
nouncement of  facts  with  which  it  is  de« 
sirable  any  considerable  portion  of  the  com« 
mmfiity  should  be  acquainted.  It  is  now 
proposed,  therefore,  that  every  petition  for 
dissolution  or  winding-up  under  tbe  act  of 
last  Session  shall  be  announced,  not  only  in 
the  Gazette,  but  in  two  daily  morning 
newspapers. 

The  powers  of  the  Master  as  to  the 
withdrawal,  increase,  or  diminution,  of  the 
securities  of  official  managers  are  proposed 
to  be  extended,  with  a  proviso  that  the 
Master  is  not  to  allow  the  total  amount  of 
the  recognizances  of  all  the  sureties  of  any 
official  manager  for  the  time  to  fall  short  of 
the  sum  in  which  such  official  manager  is 
bound. 

There  are  various  enactments  also  pro- 
posed with  reference  to  the  nature  and 
amoimt  of  the  remuneration  to  the  official 
and  provisional  manager,  which  is  left,  to 
a  certain  extent,  in  the  discretion  of  the 
Master,  the  maximum,  however,  being  de- 
clared at  5  per  cent,  when  the  estate 
divided  amongst  creditors  or  contributories 
does  not  exceed  100,000/. ;  4  per  cent, 
when  the  estate  divided  does  not  exceed 
200,000/. ;  and  3  per  cent,  when  the  estate 
divided  exceeds  200,000/. 
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Power  is  also  proposed  to  be  given  to  the 
official  manager,  to  draw^  accept,  and  in- 
dorse any  bill  of  exchange  or  promissory 
note,  and  also  to  raise  money  upon  the 
security  of  the  assets  of  the  company  in 
such  manner  as  the  Master  shall  direct; 
and  where  more  than  one  official  manager 
is  appointed,  the  acts  of  one  is  to  bind  the 
other,  in  the  same  manner  as  the  acts  of 
an  assignee  of  a  bankrupt  bind  his  co- 
assignees. 

With  respect  to  the  remuneration  of  the 
official  manager's  solicitor,  the  bill  contains 
the  following  provision : — 

''That  it  shall  be  lawful  for  the  Master  to 
make  or  allow  any  agreement  which  he  may 
think  fit  from  time  to  time  with  respect  to  the 
remuneration  of  any  attorney  or  solicitor  to  be 
appointed  by  the  official  manager,  and  that 
SQch  remuneration  may  be  either  by  way  of 
per-centage  or  otherwise." 

A  considerable  proportion  of  the  cases 
which  have  already  come  before  the  Courts 
upon  the  construction  of  the  act  of  1848,*^ 
relate  to  the  insertion  of  persons  as  con- 
tributories  in  the  list  prepared  by  the 
official  manager,  and  not  a  few  Questions 
have  arisen  as  to  the  meaning  of  the  word 
eoniributory  as  used  in  the  act.  Touching 
this  matter,  the  new  bill  proposes  to  enact — 

''That  the  word  '  contributoiy '  as  used  in 
the  sud  act  with  respect  to  the  parties  who  are 
to  attend  the  proceedings  before  the  Master, 
and  to  the  representation  of  classes  of  contribu- 
tories  being  minors  or  lunatics,  and  to  the  ap- 
pointment by  the  Master  of  next  friends,  guardi- 
ans, or  representatives,  and  with  respect  to  de- 
termining and  resolving  questions  of  law  or  of 
fact,  or  matters  in  contest  arising  in  or  about 
the  winding-up  of  the  affairs  of  any  company, 
shall  be  taken  to  include  alleged  contributories." 

*'  That  if  any  contributory  be  a  bankrupt  or 
insolvent,  such  contributory  shall  be  entitled  to 
attend  by  his  assignees,  and  in  all  proceedings 
under  the  said  act  shall  be  sufficiently  repre- 
sented by  such  assignees." 

"  That,  as  between  the  contributories  or 
alleged  contributories,  the  lists  of  contribu- 
tories, and  all  other  lists  required  by  the  said 
act,  as  the  same  shall  have  been  prepared  by 
the  official  manager,  and  before  the  same  shsQl 
have  been  settled  by  the  Master,  shall  htprimd 
fade  evidence  of  the  truth  of  all  matters  there- 
in contained  and  jmrporting  to  be  therein  re- 
corded." 

A  very  important  alteration  is  also  pro- 
posed with  respect  to  the  power  of  the 
Master  to  make  calls  on  contributories, 
having  at  the  same  time   regard  to   the 

*  See  ante^  p.  23,  where  all  the  decisions  are 
collected. 


probability  that  some  of  the  contributories 
may  fail  in  meeting  the  whole  or  any  part 
of  the  calls.  Under  the  11  &  12  Vict  c. 
45,  s.  84,  after  the  amount  necessary  to  be 
raised  was  determined  by  the  Master,  he 
was  bound  to  apportion  it  among  the  per- 
sons then  determined  to  be  contributories, 
according  to  their  respective  liabilities. 
This  section  is  now  expressly  repealed,  and 
in  lieu  thereof  it  is  proposed  to  enact, — 

"That  when  the  Master  shall  think  proper  to 
raise  any  money  by  means  of  a  call,  he  shall 
make  such  call  from  time  to  time  upon  the 
contributories  of  the  company,  or  any  of  them, 
appearing  for  the  time  being  on  the  list  of  con- 
tributories, although  it  mav  then  be  under  con- 
sideration, or  uncertain,  whether  other  persons 
ought  or  ought  itot  to  be  included  in  the  list, 
and  in  making  any  such  call  it  shall  be  lawfol 
for  the  Master  to  fix  such  an  amount  per  share 
for  the  same  as  shall  in  his  judgment  be  Ukely 
to  supply  and  bring  the  whole  sum  for  the  time 
being  intended  to  be  raised,  after  takin((  into 
consideration  the  probability  that  some  of  the 
contributories  upon  whom  the  said  call  ehsll 
be  made  should  partly  or  wholly  faul  to  pay 
their  respective  proportions  of  the  same." 

The  new  bill  also  contains  a  provision,  in 
which  country  practitioners  are  especially 
interested,  appointing  District  Commis- 
sioners of  Bankruptcy  and  County  Court 
Judges  in  England,  and  Commissioners  of 
Bankruptcy  and  Assistant  Barristers  in  Ire- 
land, Commissioners  for  summoning  and  ex- 
amining witnesses  and  receiving  evidence 
under  this  act.    The  section  is  as  follows  :— 

"  That  the  District  Commissioners  of  the 
Court  of  Bankruptcy  and  the  Judges  of  the 
County  Courts  in  England,  and  the  Conunis- 
sioners  of  Bankruptcy  and  the  Assistant  Barris- 
ters in  Ireland,  shall  be  and  they  are  hereby 
appointed  Commissioners  for  the  purpose  of 
taking  and  receiving  evidence  under  the  said 
act  and  this  act ;  and  it  shall  be  lawful  for  the 
Master,  by  any  order  under  his  hand,  to  refer 
the  whole  Or  part  of  the  examination  of  any 
witnesses  under  the  said  acts  to  any  such  Com- 
missioner, although  such  Commissioner  be  out 
of  the  jurisdiction  of  the  Court  by  which  the 
order  absolute  was  made;  and  every  such  Com- 
missioner shall,  in  addition  to  any  power  of 
summoning  and  examining  witnesses,  and  re- 
quiring the  production  or  delivery  of  docu- 
ments, and  certifying  or  punishing  defaults  by 
witnesses,  which  he  might  lawfully  exercise  as 
a  District  Commissioner  of  the  Court  of  Bank- 
ruptcy, Judge  of  a  County  Court,  Commissioner 
of  Bankrupt,  or  Assistant  Barrister,  hare  and 
exercise,  in  the  matter  so  referred  to  him,  all 
the  same  powers  of  summoning  and  ezamioing 
witnesses,  and  requiring  the  production  or  de- 
livery of  documents,  and  certifying  or  punish- 
ing defaults  by  witnesses,  and  allowing  costs 
and  charges  to  witnesses,  as  are  given  by  the 
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said  act  or  tlus  act  to  any  Master  charged  with 
the  winding  up  of  any  company  under  the 
same." 

The  power  given  by  the  act  of  1848,  to 
summon  other  persons  to  show  cause  why 
their  names  should  not  be  included,  is  ex- 
plained and  extended  in  the  new  bill  by  the 
following  section : — 

"  That  the  power  by  the  said  act  given  to 
contributories  to  summon  anv  other  person  to 
show  cause  why  his  name  should  not  be  in- 
cluded in  or  specially  excluded  from  the  list, 
and  the  power  of  the  Master  to  declare  such 
person  included  in  or  excluded  from  the  list, 
shall  and  may  be  exercised  from  time  to  time 
BO  long  as  the  list  has  not  been  wholly  settled, 
although  the  person  so  to  be  summoned  have 
been  already  included  or  specially  excluded 
(as  the  case  may  be)  as  respects  any  other 
share  or  interest  in  the  company  than  the  share 
or  interest  in  respect  of  which  he  is  proposed 
to  be  included  in  or  speciidly  excluded  from 
the  list." 

With  respect  to  payments  to  the  Suitors' 
Fund^  upon  proceeaings  under  the  Windinz- 
np  Acts,  a  provision  is  suggested  in  this 
bill,  the  principle  of  which  is  well  deserving 
of  consideration  in  other  cases.  It  is  pro- 
posed, that  in  lieu  of  all  fees  to  be  received 
in  aid  of  the  Suitors*  Fee  Fund  in  respect 
of  any  proceedings,  or  other  matter  under 
the  act,  a  per-centage  is  to  be  paid  into  the 
Bank  of  Sngland  to  the  credit  of  the  Suitors' 
Fund,  calculated  upon  the  moneys  divided 
amongst  the  creditors  or  the  contributories 
of  the  company,  at  the  rates  following,  that 
is  to  say : — lOs.  per  cent,  upon  the  first 
moneys  so  paid  and  divided,  not  exceeding 
50,000/.  Five  shillings  per  centum  upon 
all  further  moneys  above  50,000/.  and  not 
exceeding  100,000/.  Three  shillings  and 
four-pence  per  centum  upon  all  further 
monies  above  100,000/.  and  not  exceeding 
200,000/.,  and  one  shilling  and  three-pence 
per  centiim  upon  all  further  moneys  exceed- 
ing 200,000/.  The  experiment  is  novel  and 
the  per-centage,  it  must  be  admitted,  is  not 
excessive. 

Some  difficulty  was  found  from  the  almost 
iBevitable  irregularities  produced  by  the 
difficulty  of  ascertaining  christian  names, 
&c.,  which  is  provided  for  in  the  subjoined 
section: — 

"  That  no  service  under  the  said  act  shall  be 
deemed  invatid  by  means  of  the  christian  name 
or  any  of  the  christian  names  of  the  person 
upon  whom  service  is  sought  to  be  made  naviog 
been  omitted,  or  designated  by  initial  letters,  in 
the  list  of  contributories,  or  in  the  summons, 
notice,  order,  or  other  document  wherein  the 
name  of  such  contributory  is  contained,  and 


that  any  summons,  notice,  order,  or  other 
document  sent  by  post  shall  be  pre-paid,  ex« 
cept  so  far  as  the  roles  of  the  post-office  shall 
not  allow  of  pre-payment;  and  that  in  proving 
any  such  service  by  post  it  shall  not  be  neces« 
sary  to  show  that  the  document  was  not  re- 
turned." 

By  the  last  section,  to  which  we  deem  it 
necessary  to  call  attention,  power  is  given 
to  the  Lord  Chancellors  of  England  and 
Ireland  respectively,  to  make  all  such  rules 
and  orders,  as  from  time  to  time  shall  seem 
necessary  or  expedient  for  better  carrying 
into  effect  the  purposes  of  the  act  of  last 
session  or  of  this  act. 

As  we  have  already  had  occasion  to  ob- 
serve, the  act  of  1848  was  an  important 
experiment,  the  value  or  expediency  of 
which  can  scarcely  be  said  to  be  yet  ascer- 
tained. We  could  have  wished  that  the 
machinery  provided  by  the  former  act  had 
been  more  fully  tested  before  any  amend- 
ment was  proposed ;  but  it  is  to  be  hoped 
that  the  provisions  now  proposed  will  be 
sufficient  to  obviate  some  of  the  most  ob- 
vious difficulties  which  have  presented 
themselves  in  carrying  this  important  mea- 
sure into  effect. 


THE  PALACE  COURT  AND  THE 
COUNTY  COURTS'  ACT. 

The  Attorney-General,  since  our  last 
publication,  has  given  notice  of  his  in- 
tention to  introduce  a  bill  for  the  amend- 
ment of  the  County  Courts*  Act,  in  which 
he  proposes  to  insert  certain  clauses  relat- 
ing to  the  Palace  Court  jurisdiction.  He 
has  also  announced  his  intention  to  submit 
the  claims  of  the  Palace  Court  officers  and 
practitioners  to  compensation  to  the  con- 
sideration of  a  Select  Committee.  The 
Palace  Court  is  a  matter  of  limited  inquiry, 
which  may,  perhaps,  be  safely  dealt  with 
during  the  present  Session ;  but  no  alte- 
ration should  be  made  in  the  jurisdiction  or 
practice  of  the  County  Courts,  without 
affording  the  profession  and  the  public  an 
ample  opportunity  of  becommg  acqufunted 
witn  the  proposed  changes,  and,  if  neces- 
sary, expressing  an  opinion  upon  them* 

The  bill  the  Attorney-General  proposes 
to  bring  in  has  not  yet  been  printed,  and  it 
would  be  premature  to  anticipate  its  scope 
or  objects.  We  can  only  promise  that,  as 
soon  as  a  copy  can  be  procured,  our 
readers  shall  be  made  acquainted  with  its 
provisions. 

Much  discussion  has  taken  place  on  the 
subject  of  the  compensation  to  be  made  to 
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&e  judge,  the  barristers,  attorneys,  and 
cheers  of  the  Court.  According  to  every 
precedent  in  similar  cases  of  the  abolition 
of  offices,  due  compensation  should  be  al- 
lowed. On  a  former  occasion,  on  the  di^ 
minution  of  the  business  of  the  Court  by 
the  operation  of  one  of  the  Law  Reform 
Acts,  a  considerable  compensation  was  paid 
to  the  practitioners  and  officers.  But  since 
the  estabtishment  of  County  Courts,  in 
which  the  suitors  are  in  general  compelled 
to  attend  personally,  (in  consequence  of  the 
inadequate  costs  allowed  for  professional 
assistance,)  the  business  of  the  Palace 
Court  has  largely  increased.  Alter,  then, 
the  County  Courts  to  meet  what  is  evi- 
dently the  want  of  the  public, — give  con- 
current jurisdiction,  and  then  the  Palace 
Court  wul  find  its  right  position.  But  to 
abolish  it  now  without  due  compensation 
would  be  gross  injustice,  and  to  afford  the 
public  no  Court  but  the  County  Court 
would  be  a  denial  of  justice  to  those  who 
cannot  personally  attend,  or  are  virtually 
not  allowed  professional  assistance. 

LAW  OF  TITHES. 

EXEMPTION     BY     COMPOSITION.  —  EVI- 
DENCE* 

In  the  recent  case  of  Toynhee  v.  JBrown, 
clerk,*  a  question  was  tried  under  the  6  &7 
W.  4,  c-  71,  s.  46,  whether  the  plaintiff's 
lands  were  exempted  from  tithes  by  reason 
of  a  composition  or  annual  payment. 

The  lands  were  in  the  parish  of  Ilowell 
and  the  manor  of  Howell,  and  were,  to- 
gether with  the  advowson  of  the  church  of 
Howell,  conveyed  in  1653  to  S.  Edmonds, 
G.  Smith,  W.  Dennys,  and  W.  Morse,  in 
trust  for  S.  Edmonds,  his  heirs  and  assigns 
for  ever,  with  a  covenant  for  quiet  enjoy- 
ment by  them  as  against  the  parson  of 
Howell  and  his  successors,  and  others 
claiming  any  common.  In  1653,  S.  Ed- 
monds filed  a  bill  in  Chancery  against  A. 
Popham,  the  patron  of  Howell  and  one  of 
the  parties  to  the  indenture,  and  Thomas 
Bow,  the  then  parson,  rector,  and  incum- 
bent of  Howell ;  wherein,  after  reciting  that 
A.  Popham  and  Thomas  Row  had  agreed 
that  he  should  hold  the  said  manor,  lands, 
&c.,  freed  and  discharged  from  any  claim 
or  demand  to  be  made  for  tithes  or  com- 
position or  glebe  lands  ;  and  that  Thomas 
Kow  should  accept  of  SOL  yearly,  in  full 
lieu  and  satisfaction  of  all  tithes  and  other 

^  Reported  18  Law  J.,  Exch.,  99. 


demands ;  aad  that  A.  Popham  and  Thomas 
Row  did  agree  and  conclude  and  consent  to 
a  decree  to  be  obtained  against  them  by  S. 
Edmonds,  for  the  establishing  of  the  said 
agreement ; — prayed  relief  &c. 

Popham  and  Row,  by  their  answer,  con- 
firmed the  agreement,  the  latter  confessing 
that  he  was  willing  and  ready  to  accept  the 
said  sum  of  80/.  in  full  lieu  and  satisfaction 
for  all  demands  of  tithes  and  common,  and 
praying  that  there  might  be  a  decree  re- 
ciprocSly  to  establish  and  confirm  the  said 
agreement  and  premises,  and  accordingly, 
in  1654,  the  exchange  and  agreement  were 
confirmed.  The  plaintiff,  who  daimed  under 
S,  Edmonds,  was  the  owner  of  the  advow- 
son of  Howell  and  of  the  largest  part  of  the 
lands  in  Howell.  The  Rev.  Henry  Handley 
Brown,  the  defendant,  was  instituted  and 
inducted  into  the  incumbency  in  1840. 
The  annual  sum  of  80/.  had  been  actually 
paid  to  the  rector  for  the  time  being  of 
Howell  for  the  space  of  60  years  before 
the  appointment  of  the  defendant,  and  for 
three  years  since.  A  terrier,  dated  1822, 
and  signed  by  the  incumbent  and  church- 
wardens for  the  time  being  and  by  the  le^ 
owner  of  the  Umds,  stated,  as  one  of  the 
rights  of  the  incumbent,  "the  tithes  of  the 
whole  parish  with  Easter  offerings,  for 
which  the  rector  receives  a  composition  of 
80/.  per  annum,  free  from  parochial  and 
other  rates  and  assessments."  , 

Willea  appeared  for  the  plaintiff,  cited 
Salkeld  V.  Johnson,  18  Law  J.,  Exch.,  89 ; 
T/torpe  V.  Mattingley,  2  Y.  &  C.  421; 
Tickle  y.  Brown,  4  A.  &  E.  369. 

Whitehurst,  for  the  defendant,  ated 
Wynniatt  v.  Lindon,  8  Law  J.,  Ch.,  121 ; 
Clay  V.  Shackeray,  2  M.  &  R.  244. 

The  Court  held,  first,  that  as  for  60 
years  80/.  had  been  paid  for  tithes,  no 
weight  was  due  to  the  language  of  the 
terrier,  whereby  it  appeared  that  bv  rewon 
of  the  exemption  from  rates  more  than  80f. 
had  been  in  fact  paid  by  the  parishioners; 
2ndly,  that  the  80/.  having  been  expressly 
paid  and  received  as  a  modus  or  compo- 
sition for  the  tithe  only,  the  modus  was 
vaUd  and  indefeasible,  although  the  rectors 
abandonment  of  his  claim  of  common  had 
formed  part  of  the  consideration  for  m^mg 
the  payment ;  3rdly,  that  the  bill  and  an- 
swer contained  no  proof  that  the  agreement 
between  the  lord  of  the  naanor  and  the  in- 
cumbent to  pay  and  receive  80/.  a  year  as  a 
composition  for  tithe  was  in  writing ;  that 
the  bill,  even  if  such  an  •g»««"*^^7f* 
stated  therein,  would  not  be  evidence 
against  the  lord  of  the  manor  and  those 
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claiming  nnd^  him,  nor  woald  the  answer 
be  evidence  for  the  mcumbent.  Lastly, 
that  to  take  the  payment  of  a  modns  for  60 
yean  oat  of  the  operation  of  the  2  &  3  W. 
4,  c.  100,  a.  I,  by  virtae  of  a  consent  or 
agreement  in  writing j  such  consent  or  agree- 
ment must  be  for  the  payment  of  that  very 
modns  darmg  all  or  some  part  of  that  time, 
and  that  by  a  person  who  conld  otherwise 
hive  objected  to  the  payment ;  and  there* 
foie^  that  the  modus  was  good. 


UNFTED  LAW  CLERKS'  SOCIETrY. 

ANNUAL  MBBTINO. 

The  aerenteenth  anniversary  festival  of 
this  society  took  place  on  the  19th  instant,  at 
the  Freemasons*  Tavern.  Sir  F.  Pollock,  the 
Lord  Chief  Baron,  took  the  chair,  and  was 
supported  by  Mr.  Bethell,  Q.  C;  Mr.  Hum- 
frey,  Q.C.;  Mr.  Butt,  Q.  C;  Mr.  Charles 
Dickens;  Mr.  Gordon  (the  Lord  Rector  of  the 
Marischal  College  of  Aberdeen);  the  Sheriff 
of  Edinburgh ;  and  many  eminent  members  of 
the  Bar  and  Solicitors. 
After  the  usual  loyal  toasts. 
The  CAoMtnan,  in  proposing  the  toast  of 
the  evening — '*  Prosperity  to  the  United  Law 
Qerks'  Society,^' — congratulated  the  meeting 
upon  the  progress  the  society  had  made  since 
he  last  presicted  eight  or  nine  years  ago.  Such 
a  meeting  as  this,  assembled  for  such  apur- 
poae,  was  well  becoming  the  profession  to 
wbkh  they  belonged — a  profession  of  which 
every  member  of  it  had  reason  to  be  prond.  It 
was  well  known  that  in  our  Courts  of  Law, 
nnder  the  anspices  of  our  most  eminent  law- 
yers, the  great  battles  of  freedom  had  been 
fonght  It  was  to  this  circumstance  that  we 
were  indebted  for  the  constitution  under  which 
we  live,  and  which  enabled  us  to  enjoy  security 
and  neace  amid  the  struggles  and  convulsions 
whicn  edsted  in  other  countries.  He  dwelt 
with  much  eloquence  on  the  excellent  objects 
of  the  society,  and  on  the  important  sen'ices 
rendeied  by  the  Law  Clerks  in  the  important 
busmessof  the  profession.  He  abridged  his 
remarin,  for  the  purpose  of  allowing  time  for 
what  he  trosted  would  be  the  longest  speech 
of  the  evening — ^the  announcement  of  sub- 
scnptions! 

Tne  Secretary  then  read  the  report,  which 
we  shall  in  a  future  number  state  at  large,  and 
for  the  present  may  notke  that  if  any  member, 
from  advanced  age,  blindness,  or  any  other  in- 
finnity,  be  totally  prevented  from  earning  his 
livelihood,  he  is  entitled  to  receive  for  life,  by 
weekly  payments,  an  allowance  varying  yearly 
from  261.  to  36/.  Bs.  There  are  at  present  four 
membos  receiving  this  allowance.  On  the 
death  of  a  member,  his  family  are  entitled  to  a 
BOm  of  501.  Of  the  cases  of  illness  before  ad* 
vertsd  to,  four  terminated  in  death.  Four  other 
cases  of  death  have  also  occurred,  and  the  fa- 
aUies  of  these  eight  members  have  received 


his  wife,  he  is  entitled,  on  her  decease,  to  a 
sum  of  2SL  During  the  year,  four  such  cases 
have  happened.  A  sum  of  424/.  has  been  ex- 
pended in  relieving  members  who  required 
temporary  aid.  On  the  20th  of  May,  1848,  the 
total  investments  amounted  to  I0,320i.  5s.  Sd. ; 
on  the  same  day  in  this  year  they  amounted  to 
ll,330i.  14*.  7d.  The  contributions  of  the 
members  alone  during  the  year  have  exceeded 
1,200/. 

Mr.  Bethell  ably  proposed  the  "Health  of 
the  Lord  Chief  Baron,"  as  an  eminent 
lawyer,    a  distinguished   scholar,    a   polished 

§entleman,  and,  as  shown  by  his  presence  that 
ay,  a  kind  and  benevolent  man. 

The  toast  was  received  with  great  enthu- 
siasm, and  the  Chief  Baron  feelingly  returned 
thanks. 

Mr.  Humfrey  proposed  "The  Lord  Chan- 
cellor, Lord  Lyndhurst,  and  the  other  patrons 
of  the  society."  He  came  forward  to  intro- 
duce this  toast  to  their  notice  with  mingled 
feelings  of  pleasure  and  regret — of  pleasure 
that  the  present  Lord  Chancellor  was  one  of 
the  distinguished  patrons  of  this  society ;  and 
of  regret,  that  his  health  was  not  in  that  state 
in  which  his  friends  could  desire.  It  was  an 
interesting  fact  well  deserving  of  mention  on 
this  occasion,  that  it  was  exactly  45  years  since 
the  two  great  leaders  of  two  great  parties  in  the 
state— Lord  Cottenham  and  Lord  Lyndhurst— 
began  their  career  at  the  Bar,  and  each  had 
risen  by  his  perseverance  and  indu8tr)r.to  the 
highest  position  a  man  could  attain  in  that 
profession. 

Mr.  Goodeve  returned  thanks. 

The  Chairman  proposed  the  health  of  "  Mr. 
Charles  Dickens."  In  adopting  this  toast 
they  would  be  doing  homage  to  genius.  Mr. 
Dickens  was  one  of  the  profession.  He  was  a 
member  of  the  Middle  Temple.  He  half  re- 
gretted  the  day  they  made  him  (the  Chief 
Baron)  a  judge,  and  drove  him  from  that  so- 
ciety, because  he  left  Mr.  Dickens  behind.  It 
would  be  a  waste  of  words  on  his  part  to  en- 
large upon  the  merits  of  that  gentleman.  It 
was  sufficient  to  pronounce  his  name,  for  his 
genius  was  felt  in  all  their  breasts — ^his  glowing 
words  were  in  their  memory,  and  found  their 
way  to  every  man's  heart. 

Mr.  C.  Dickens,  in  returning  thanks,  said  he 
was  deeply  sensible  of  the  warmth  and  eame^ 
ness  of  the  welcome  he  had  received  this 
evening,  and  of  the  distinguished  compliment 
which  had  been  paid  to  him  by  the  Lord  Chief 
Baron.  He  had  been  requested  to  propose  a 
toast  upon  this  occasion,  and  he  did  not  know 
for  what  reason,  unless  it  were  that  he  was  a 
law  student  without  ever  having  studied  the 
law,  or  that  he  once  had  the  honour  of  being 
connected  with  a  case,  which  was  an  action  for 
breach  of  promise  of  marriage— and  which  was 
was  only  reported  in  one  book — ^a  case  in  which 
he  confessed  that  the  pleading,  the  evidence, 
the  summing  up,  ana  the  verdict  were  all 
equally  wrong.  He  was  extremely  glad  to  be 
present,  because  it  afforded  him  an  opportunity 


together  the  sum  of  400/.    If  a  member  survive  |  of  entering  into  personal  explanations.    Some 
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time  ago  a  gentleman  had  written  to  him 
stating  that  he  thought  he  (Mr.  Dickens)  had 
heen  "  rather  hard  "  upon  the  profession,  and 
it  would  be  an  agreeable  sacrifice  to  offended 
justice  if  he  wOuid  come  here  and  confess  that 
he  did  not  mean  what  he  said.  He  was  now 
ready  to  plead  to  that  accusation.  Mr.  Dickens 
then  made  some  amusing  observations  upon 
the  subject  of  pleading,  and  facetiously  alluded 
to  the  character  of  Dick  Swiveller,  as  connected 
with  the  law. 

He  concluded  by  proposing  "The  Bar  and 
the  Profession." 

Mr.  Ballantine  returned  thanks. 

The  Chairman  then  proposed  "The  Lord 
Rector  of  the  Marischal  College,  Aberdeen,  the 
Sheriff  of  Edinburgh,  and  the  other  stranf^ers 
present,"  to  which 

The  Lord  Rector  responded  in  very  gratify- 
ing terms  towards  the  founders  of  the  Institu- 
tion, which  had  his  most  hearty  good  wishes. 

Mr.  Charles  Clark  proposed  "  The  Honorary 
Stewards,"  which  included  Dignitaries  of  the 
Church,  the  Bench,  the  Bar,  and  the  other 
branch  of  the  Profession — all  testifying  their 
interest  in  the  welfare  of  the  Society. 

Mr.  Bramwell  returned  acknowledgments  on 
the  part  of  the  Honorary  Stewards,  who  were 
glad  to  promote  the  objects  for  which  the  meet- 
inghad  assembled. 

The  last  toast,  "  though  not  the  least  in  the 
affection"  of  the  meeting, — the  Ladies — was 
well  proposed  by  Mr.  Butt,  and  answered  by 
Mr.  Bolland. 

The  subscriptions  amounted  to  420^. 

BANKRUPT  LAW  CONSOLIDATION. 

This  Bill,  now  before  a  Select  Committee 
of  the  House  of  Commons,  will  probably 
undergo  some  modifications  which  will  ^r- 
ther  improve  it,  and  then  we  hope  it  will 
pass.  The  alterations  desired  by  the  pro- 
fession are,  we  believe,  as  follow : — 

1.  That  in  the  clauses  relating  to  the 
arrangements  with  creditors  by  deed,  the 
proportion  of  assents  should  be  six-sevenths 
instead  of  nine-tenths. 

2.  That  the  levying  a  bond  fide  execution 
should  not  be  deemed  an  act  of  bankruptcy. 

3.  That  the  office  of  official  assignee 
should  be  changed  to  that  of  treasurer,  and 
his  duty  confined  to  receiving  and  securing 
the  fund,  and  that  he  should  be  paid  by  a 
fixed  salary,  or  by  a  smaller  per  centage.  At 
present  his  emoluments  frequently  exceed 
the  salary  of  the  Commissioner. 

4.  That  the  messenger  should  perform 
no  part  of  the  duties  which  belong  to  the 
sohcitorSy  particularly  as  to  notices;  and 
that  he  should  be  paid  by  a  moderate  salary 
instead  of  a  per  centage,  which  frequently 
exceeds  the  salary  of  a  registrar  of  the 
Court. 


ATTORNEYS*  CERTIFICATE  DOTY. 


The  time  approaches  for  the  discussion 
of  this  unjustifiable  tax^  and  we  hope  there 
will  be  a  full  attendance  of  all  those  who  are 
willing  to  give  the  subject  a  fair  considera- 
tion. A  large  proportion  of  our  readers  are 
acquainted  with  Members  of  the  House,  and 
should  inform  them  of  the  merits  of  the 
case,  and  urge  their  personal  attendance  at 
the  House.  We  observe  that  already  a 
large  number  of  petitions  have  been  pre- 
sented from  various  parts  of  the  country  by 
their  respective  Representatives,  and  the 
remainder  will  make  their  appearance  on 
the  day  appointed  for  the  debate^ — ^Tuesday, 
the  3rd  July. 


STATUS  OF  ATTORNEYS. 

To  the  Editor  of  the  Legal  Observer, 

Sir,— Perhaps  you  will  permit  me,  a  clerk 
under  articles  through  "the  pernicious  system" 
adverted  to  by  the  writer  of  a  letter  under  the 
signature  of  ''An  Attorney,"  inserted  tn  your 
journal  of  the  9th  instant,  to  make  a  few  re- 
marks in  answer  to  the  most  extraordinary  and 
unwarrantable  conclusions  which  he  infers  from 
the  system  alluded  to. 

Without  inquirinpr  into  the  cause  of  what  he 
calls  the  "  unenviable  position  "  in  which,  as  a 
class,  the  attorneys  stand,  and  which  he  seemi 
so  much  to  deplore,  I  conceive  it  will  be  saffi- 
cient  for  my  purpose  to  show  that  it  doe« 
not  originate  in  the  reason  he  has  endeavoured 
to  find  out,  and  which  he  seems  to  think  he 
has  discovered. 

Why,  Sir,  judging  from  his  letter,  ija»orant 
persons  might  believe  that  it  is  quite  the  rale 
for  attorneys  to  ^ive  their  managing  clerki 
articles  of  clerkship,  instead  of  this  practice 
being,  as  is  the  fact — a  very  great  exception. 
For  a  confirmation  of  this,  I  should  like  much, 
were  it  possible,  to  appeal  to  the  list  of  candi- 
dates for  examination  aurinj;  any  given  Term, 
and  to  have  a  return  of  the  number  of  persons 
who  become  candidates  in  consequence  of  '*  the 
pernicious  system."  Doubtless,  such  a  return 
would  at  once  produce  a  change  of  opinion  in 
the  mind  of  your  sorrowful  correspondent 
Nay,  Sir,  I  doubt  not  that  the  returns  for 
many  Terms  would  disclose  not  one  solitary 
example  of  the  system  alluded  to. 

Now,  Sir,  I  am  one  of  those  described  by 
"  An  Attorney,"  coming?  from  a  family  with  no 
means  whatever,  (in  the  sense  I  understand 
him,)  with  no  better  education  than  learning 
to  read  and  write,  and  having  entered  an  at- 
torney's office  at  the  age  of  14  as  a  clerk,  or,  if 
your  correspondent  prefers  it,  an  office  boy, 
subjected  to  the  drudgery  of  an  office,  bnt  not 
to  the  performance  of  any  menial  services  that 
I  remember ;  and  beinf;  such,  I  most  readily 
concede  that  a  youth  who  has  received  a  good 
education  and  mixed  in  good  society  must  in- 
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eritabljr  possess  adTantages  over  a  youth  who, 
it  may  be«  leaves  a  charity  school  to  enter  an 
attorney's  office.  But  does  the  latter  stand  no 
dunce  of  unprovement  ?  Is  the  natoral  dM- 
position  of  no  avail  ?  Is  he  to  pick  up  all  the 
evil  and  none  of  the  good  ?  Surely,  years  of 
Mf  and  constant  association  with  those  who 
have  been  Hberally  educated  is  something  in 
fais  favour.  If  high  and  honourable  feeling  is 
diaplayed  by  his  principal,  the  chances  are, 
that  when  he  leaves  his  principal  (perhaps  after 
a  conoezion  of  from  15  to  20  years)  tie  will 
cany  those  feelings  along  with  him.  For  good 
or  for  evU,  examples,  it  is  said,  are  contagious, 
and  it  may  be  pretty  safely  concluded  that  if 
such  a  man  becomes  a  **  scamp  "  in  the  pro- 
fesaion,  it  is  because  he  was  brought  into  it  by 
a  scamp. 

"An  Attorney"  admits  that  he  is  very 
severe.  Sir,  I  say  he  is  more, — he  is  unjust : 
he,  by  an  insinuation  as  iUHberal  as  untrue, 
woold  have  it  appear  that  the  scamps  of  the 
professbn  are  almost  wholly,  if  not  wholly, 
composed  of  those  who  enter  it  under  what  he 
designates  "  the  pernicious  system/'  I  have. 
Sir,  been  in  the  profession  for  more  than  20 
years,  and  from  mv  position  in  it  for  many 
years  past  have,  pernaps  as  great  a  knowledge 
of  it  generally  as  "  An  Attorney ;"  and  I  con- 
fidently aver,  that  for  one  charity  scamp  20 
could  be  named  who  are  the  production  of  a 
from  300  to  500  guineas  premium.  Education 
will  not  altogether  alter  tne  nature  of  a  man, — 
the  real  nature  may  appear  less  on  the  surface, 
but  8till  it  will  be  there.  It  is  very  probable 
that  "An  Attorney,"  who  is  evidently  of  the 
silver  fork  school,  may  have  received  some 
rough  treatment  from  the  drudgery  men,  but 
has  he  not  also  met  with  trickery  from  the  man 
of  pobshed  manners  and  gentle  exterior  ? 

But  surely.  Sir,  a  respectable  solicitor  would 
not  give  a  clerk  his  articles  and  pay  him  a 
salary  during  his  services  without  some  con- 
sideratbn.  This  consideration  would  doubtless 
be— the  clerk's  good  character— his  long  and 
^hiul  services  combined  with  his  ability  and 
aptitude  for  his  professional  duties.  Are  not 
the  probabilities  much  in  favour  of  the  suppo- 
sition that  such  a  character  is  not  very  likely 
to  swell  the  ranks  of  the  scamps?  "An  At- 
torney ''  may  rely  upon  it  that  it  is  not  these 
men  who  overcrowd  the  profession.  ITiey  are 
a  mere  drop  in  the  well.  All  professions  are 
overcrowded.  The  medical  profession  (with- 
out the  aid  of  doctors'  boys)  is  overcrowded. 
Inquire  in  Scotland  Yara.  Now,  Sir,  what 
docs  overcrowd  the  profession  ?  I  have  been 
endeavouring  to  find  this  out,  and,  like  "  An 
Auorney/'  I  think  I  have  succeeded.  Is  it 
not  the  great  desire  entertained  by  wealthy  and 
''Bspectable  merchants,  tradesmen,  and  others, 
to  spake  their  sons  attorneys  because  the  pro- 
fession is  genteel  ?  and  this  but  too  frequently 
without  the  slightest  regard  to  the  abilities, 
erther  natural  or  acquired,  of  their  beloved 
OTspTiag  for  such  avocation?  This,  Sir,  I 
believe  to  be  the  true  cause. 
I  have  very  litUe  fear  of  the  legislature  adopt- 


ing the  aristocratic  course  suggested  by  '*  An 
Attorney ;"  nor  do  I  believe  that  the  great  ma- 
01  attorneys  desire  to  see  an  impassable 


ier  placed  against  the  honourable,  and  I 

trust  not  presumptuous,  ambition  entertained 
by  a  few  clerks  of  becoming  members  of  a 
profession  of  which  they  have  for  many  long 
years  been  worthy  servants. 

A  Paid  Abtiglbd  Clerk. 


Sib,— I  have  read  with  mingled  feelings  of 
surprise  and  regret  the  letter  of  "An  Attorney," 
in  your  last  number,  upon  the  "  Status  of  At- 
tomeys,**  and  I  confess  that  as  I  read,  a  crimson 
glow  suffused  my  cheeks,  but  it  was  not  the 
blush  of  shame—it  was  that  of  indignation — 
that  an  attorney  who  ought  to  be  a  gentleman, 
and  therefore  "liberal  minded,"  (to  use  your 
correspondent's  own  expression,)  should  be  so 
unjust  and  ungenerous  as  deliberately  to  sit 
down  and  pen  the  libel  which  he  has  prevailed 
upon  you  to  publish.  He  knows  that  the 
managmg  clerks  are  not  the  "  scamps  "  he  de- 
scribes, and  that  if  some  of  them  are  occasion- 
ally deemed  worthy  by  the  liberal-minded 
attorney  of  the  gift  of  articles  with  a  salary,  it 
is  generally  after  long  previous  servitude,  and 
founded  upon  the  experience  of  the  meiital  and 
moral  qualifications  of  the  clerk,  which  the 
master  whom  he  has  faithfully  and  honourably 
served  is  desirous,  and  perhaps  has  no  other 
means,  of  rewarding. 

I  must  contend  that  men  who  possess  suffi- 
cient ability,  energy,  and  integrity  to  raise 
themselves  from  the  ranks  of  the  profession, 
(so  to  speak,)  cannot  with  any  justice  be  stig- 
matised as  "scamps,"  and  that  they  are  not 
the  men  who  "disgrace"  the  profession ;— that 
they  add  to  its  numbers  no  one  can  deny.  It 
is  also  equally  true  that  the  managing  clerks  do 
not  mix  with  the  highest  society,  nor  do  I  think 
the  attorneys  themselves  are  always  to  be  found 
in  it,  but  I  do  contend  that  they  mav  be,  and 
are,  actuated  by  feelings  equally  high  and 
honourable  with  those  which  exist  in  the  breast 
of  their  better  educated,  and  therefore  more 
fortunate  employers. 

Again,  I  deny  that  the  managing  clerks  are 
sought  for  or  obtained  from  the  charity 
schools;  and  I  confess  the  "Attorney"  who 
possesses  (as  I  have  a  right  to  assume  your 
correspondent  does,  although  his  composition 
is  by  no  means  pure  or  classical,)  all  the  ad- 
vantages which  an  enlarged,  and  perhaps  a 
university,  education  confers,  added  to  the 
courteous  and  gentlemanly  bearing  which 
mixing  in  the  good  society  where  only  (I  again 
assume)  your  correspondent  has  passed  his 
life,  must  be  lamentably  deficient  in  capacity, 
if  (as  he  allegea)  he  is  "prevented  from  making 
a  living "  because,  forsooth,  with  all  his  ad- 
vantages, he  is  not  a  match  for  the  "  men  who 
have  risen  from  the  drudgery  of  the  q/Uce,"  and 
who  have  received  their  education  from  a 
charity  schoc^ 

I  should  not  have  troubled  you  with  these 
remarks,  but  that  I  belong  to  the  class  of  men 
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which  this  "  illibend  "  attorney  has  thus  foully 
aspersed.  I  am  not,  Mr.  Editor,  ashained  to 
avow  that,  after  serying  many  veara  in  an  at- 
torney's office  as  a  salaried  ckrk,  I  am  now 
nnder  articles,  with  a  stipend  which  enisles 
me  to  support  myself  and  to  contribute  to  the 
wants  of  a  severely  afflicted  mother.  Iliis  part 
of  my  history  (if  I  am  spared)  I  shall  not  later 
in  life  be  ashamed  to  acknowledge,  for  it  does 
appear  to  me  honourable  alike  in  him  who 
bestows  and  in  him  who  receives  such  a  re- 
ward for  long  and  faithful  services. 

Allow  me  to  add  for  the  information  of  the 
"Attorney,"  the  following  list  of  illustrious 
lawyers  who  were  all  of  very  humble  ori^pn, 
▼ii«: — Sir  John  Strange,  Lords  Roden,  Ken- 
yon,  Ashburton,  and  Hardwicke,  all  of  whom 
were  attorneys'  clerks  who  served  writs  and 
ingroBsed  deeds;  and  Lord  Chief  Justice 
Saunders,  who  was  taught  to  write  by  some 
attoraevs'  clerks  in  the  Temple.  To  them 
might  be  added  many  distinguished  judges  in 
our  own  time,  whose  names  are  well  known  to 
your  readers. 

A.  Z. 

CIRCUITS  OF  THE  JUDGES. 

Denman,  L.  C.  J.,  will  remain  in  Tovm, 

NOBFOLK. 

Wilde,  L.  C.  J.,  and  Coltnum,  J. 
Thursday,  July  12,  Aylesbury. 
Monday,  July  16,  Bedford. 
Thursday,  July  19,  Huntingdon. 
Friday,  July  20,  Cambridge. 
Wednesday,  July  25,  Norwich  and  City. 
Tuesday,  July  31,  Ipswich. 

HOMB. 

Pollock,  L.  C.  B.,  and  Alderson,  B. 
Tuesday,  July  10,  Hertford. 
Monday,  July  16,  Chelmsford. 
Monday,  July  23,  Maidstone, 
Monday,  July  30,  Lewes. 
Monday,  August  6,  Croydon. 

MIDLAND. 

Parke,  B.  and  Coleridge,  J. 

Wednesday,  July  11,  Oakham  and  North- 
hampton. 
Saturday,  Julv  14,  Lincoln  and  City. 
Wednesday,  July  18,  Nottingham  and  Town. 
Friday,  July  20,  Derby. 
Tuesday,  July  24,  Leicester  and  Borough. 
Friday,  July  27,  Coventry. 
Saturday,  July  28,  Warwick. 

NORTHBRN. 

Patteson,  J.,  and  Wightman,  J. 

Wednesday,  July  11,  York  and  City. 
Wednesday,  July  25,  Durham. 
Monday,  July  30,  Newcastle  and  Town. 
Thursday,  August  2,  Cariisle. 
Monday,  August  6,  Appleby. 


Wednesday,  August  8,  Lancaster. 
Saturday,  August  11,  liverpooL 

NORTH  WALB8. 

Meade,  J. 
Saturday,  July  14,  Newtown. 
Wednesday,  July  18,  Dolgelly. 
Friday,  July  20,  Carnarvon. 
Wednesday,  July  25,  Beaumaris. 
Saturday,  July  28,  Ruthin. 
Wednesday,  August  1,  Mold. 
Saturday,  August  4,  Chester  and  CTitsr. 

SOUTH  WAJLB8. 

PhiU,  B. 
Wednesday,  July  11,  Cardiff. 
Tuesday,  July  17,  Carmarthen. 
Saturday,  July  21,  Haverfordwest  andlown. 
Wednesday,  July  25,  Cardigan. 
Saturday,  Julv  28,  Brecon.  j 

Wednesday,  August  1,  Presteign. 
Saturday,  August  4,  Chester  and  City. 

OXFORD. 

Bolfe,  B.,  and  BrU»  J. 
Monday,  July  9>  Abingdon. 
Wednesday,  July  11,  Oxford. 
Saturday,  July  14,  Worcester  and  City. 
Thursday,  July  19,  Stafford. 
Thursday,  July  26,  Shrewsbury. 
Tuesday,  July  31,  Hereford. 
Friday,  August  3,  Monmouth. 
Tuesday,  August  7,  Gloucester  and  City. 

WB8TBRN. 

Cresstoell,  J.,  and  WUiiams,  J. 
Tuesday,  July  10,  Winchester. 
Saturday,  July  14,  Dorchester. 
Wednesday,  July  18,  Exeter  and  City. 
Wednesday,  July  25,  Bodmin. 
Tuesday,  tfuly  31,  Bridgewater. 
Monday,  August  6,  Devizes. 
Saturday,  August  11,  BristoL 

BARRISTERS  CALLED. 


Trinity  Term,  1849. 

LINCOLN'S   INN. 

June  8. 
Fountain  Hastings  Elwin,  Esq. 
Edward  Thomas  Wakefield,  l&q.,  B.  A« 
John  Julius  Stutzer,  Esq.,  M.  A. 
John  Henry  Brazier,  Esq.,  M.  A. 
George  Smoult  Fa^an,  l^Q-t  B.  A, 
Hooper  John  Wilkinson,  Esq.,  M.  A. 
WiUiam  Edward  Jones,  Esq.,  M.  A. 
Philip  Henry  Pepys,  Esq.,  M.  A. 
Samuel  Scott,  Esq. 
Frederic  Wildman  Burnett,  Esq.,  M.  A. 

INNBB  TBMPLB. 

Junes. 
George  William  Tucker,  Esq.,  B.  A. 
John  Henry  Brand,  Esq.,  D.  C.  L. 
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Henry  William  Sharp,  Esq.,  B.  A. 
Willingham  Franklin,  Esq.,  B.  A. 
Edward  Rushton,  jun.,  Esq.,  B.  A. 
David  Ainsworth,  Esq.,  S.  C.  L. 
Tliomas  Brooksbank,  ion.,  Esq.,  B.  A. 
Frederic  Stewart  MacGachen,  Esq. 
Thomas  Horrocks,  Esq. 
Richard  Barton,  Esq.,  fe.  A. 
Edward  Alex.  Aubrey  Moriarty,  Esq.,  B.  A. 
Ratcliffe  Pring,  Esq. 
Richard  Assheton  Cross,  Esq.,  B.  A. 
Benjamin  Blades  Haworth,  Esq.,  B.  A. 
Charles  Edward  Mmray,  Esq. 

MIDDLE    TEMPLE. 

May  26. 
Edward  Smith,  Esq. 
Henry  ScotUud^  Esq. 


June  9« 
George  Essex  Honyman,  Esq. 
William  Sanderson  Gawtress,  Esq. 
Ernest  Haythome  Reed,  Esq. 
Harrison  Dalton,  Esq.,  B.  A. 
Hon.  George  Waldergrave. 
Henry  Pering  Pellew  Crease,  Esq.,  B,  A. 
WilUam  Woodward  Manning,  Esq. 
Thomas  Rust,  Esq. 
Henry  Shaw  Holford,  Esq. 
James  Spittall,  Esq. 
Charles  Robert  Telfair,  Esq.  ^ 
John  Lucie  Smith,  Esq. 

gray's  ink. 
June  6. 
Sir  George  Stephen. 
Thomas  Hughes  Greenland,  Esq. 


CANDIDATES  WHO  PASSED  THE  EXAMINATION. 
Triniiy  Term,  1849. 


Names  of  Candidates^ 
Adams,  Henry  CranstouQ 
Arnold,  Thomas 
Atkinson,  George 
Barrett,  John  William 

Hartley,  Henry  John  . 
Beachej,  John,  jun.    . 

Beilliy,  Thomas  Falconer 
BelJairs,  George  Clarke 
Bktek,  James  AlexsAder 
Bradbury,  Augustus  . 
Bromley,  Edward 
Bubb,  ueorge  Turner 
Cathcart,  Robert  James 
Charrington,  Alfred  Philip 
Clark,  Francis    . 
Collia,  Charles  William 
Cooke,  John 

Corbett  Arthur  Henry 
Crash,  JosAph,  j  nn.    . 
Enna,  John       • 
Feraa,  Francis    •        • 
Foater,  Benjamin 
Fnndfl,  William 

Fneman,  Henry  William 
Gilbert,  Thomas 
Grange,  William 
Graoger,  Charles 
Graenway,  Richard    . 

Hampson,  Samuel  • 
Har^Te,  Edward  . 
Hania,  Henry    . 

Harwood,  Joseph 
Hawkea,  Jonathaa  BhmdsU 
Heap,  William,  jun.    . 
Holliags,  Qeorge 
Horrex,  Theophilus    • 

Hewlett,  Jamea  Wamea 
HuDter,  Rawdon,  jun. 

JacoDb,  Fraderick  WilUam 


To  whom  Articled,  Assigned,  ^c. 
Beadon  and  Sweet,  Taunton 

Henry  William  Dickinson,  Poole  ;  Edwin  Newman,  Yeovil 
Edward  Lambert,  4,  Raymond-buildings,  Gray  Vinn 
James  Waldron,  Hartowell,  near  Wivelscombe;    Charlea  Parsonft 

Temple-chambers,  Fleet-street 
Charles  Pitt  Hartley,  65,  Westbourne-terrace,  and  30,  Somerset-street 
William  Francis  D'Arey,  Newton  Abbot ;    David  Simpson  Morie6» 

S9,  Coleman-street 
Thomas  Holden,  Hull 
Edmund  Percy,  Nottingham 
Joseph  Williamson  Westmorland,  Wakefield 
Benjamin  Hard  wick,  WearerVhall,  Basinghall-Btreet 
Joseph  Warner  Bromley,  1,  Bobo-equare 
John  Bubb,  Cheltenham 
William  Roberts,  Coleford 
James  Weston,  SI,  Fenchurch-street 
James  Lampard,  Winchester 
Thomas  Turner  A'Beckett,  7,  Golden-square 
Charles  Archer  Curtis,   Abingdon;    William    CoUison,  f8.  Great 

James- street,  Bedford-row 
John  James  Gutch,  York 
Edward  Swinbome  Chalk,  Chelmsford 
Owen  Gray,  25,  Great  Tower-street,  City 
John  Marshall  Berwick,  Leeds ;  John  £verard  Upton,  Leeds 
Robert  Swan,  12,  Gray's- inn-place 
William   Rogers  Cope,  Birmingham;    Edwsrd  Amos  CbapUn,   S, 

G  ray 's-ina-square 
William  Henry  Gwinnett,  Cheltenhtm 
Thomas  Colmore,  Btrmtngham 
George  Babb,  Great  Grimsby 
Gideon  Maude,  Leeds, 
Thomas  Griffin  Philpotto,  late  of  Newport  and  Pontypool,  now  of 

Cardiff;  Charles  Henry  Williams,  Pontypool 
James  Chapman,  Manchester 
William  Ghrimes  Keli,  43,  Bedford-row 
Henry  Reginald    Hill,   34,  Moorgate-street,  (decwwed) ;    Qeoige 

Bickley,  t  Mitre-court,  Temple,  and  34,  Moorgate«treet 
Daniel  Daviea,  21.  Warwick-street,  Regen^ttreet 
Francis  Ridout  Ward,  Bristol 
Luke  Thompson,  York  ;  William  Smith,  jun.,  York 
John  Stuart,  1,  Field-court,  Gray's-inn 
William  Pott  Pillans,  Swaffham  j  Frederick  Dufaur,  13,  South-square, 

Gra^'s-inn 
Frederick  Robert  Partridge,  King's  Lynn 
CharlesCook.l,  New-inn,  (deceased);  Robert  Bradfield  Sanders,  1, 

New-inn 
WiBiaro  Jacomb,  Huddersfield ;  Andrew  Van  Sandm,  27.  King-»treet, 

Cheapside 
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Jenlrp,  Osborn  AugastuB 
M  aniere,  Edward 
Masiey,  Heniy  Eyre  . 

MaxweU,  Edward 
Minshall,  Charles 


Norwood,  John  Dobree 
Oliver,  George  Heywood 
Ormond^  William,  jan. 
Payne,  George  . 
Pender,  William  RousTreailian . 
Reed,  Walter  Jamee 
Keed^Paul  Octavius,  Haythome  . 
Reveley,  Samuel  John 
Roberts,  Llewellyn  Lloyd 
Robinson,  George 
Roby,  John  Henry    • 
Rogers,  Alfred  . 
Rowcliffe,  William     . 
Radge,  WilUam  Joseph 

Senior,  James  Christopher 
Sewell,  Henry    . 
Shaw,  Francis     • 
Smith,  Daniel  Bmmmell 

Smitb^Robert  Alexander 

Sprott,  Walter    . 
Stapleton,  John  . 
Stretton,  Clement 
Taylor,  James    . 
Thompson,  William 
Whitehead,  Marls  Henry 


Wright,  Thomas 


Candidates  PMed.^Superior  CmrU :  Rolls. 

.    William  Sanger,  4,  Essex-court,  Temple 
.     John  CraAs,  5,  Olement's-inn,  Strand 

.     Richard  Bullock  Andrews,  Epping;   Thomas  Eaton,  10,  Gray's  ion- 
square 
.    John  Broughton,  Peterborough 
,    Nathaniell  Minshall,  sen.,  Oswestry ;  Henrv  Mooring  Aldridge,  Poole-, 

and  further  assigned  to  Thomas  Minshall,  Oswestry 
.     William  Cruttenden,  Ashford 
.    George  Thomas  Thompson,  Dover 
-     William  Ormond,  Wantage 

Henry  Offbrd,  Hadleigb  ;  John  Frederick  Robinson,  Hadleigh 

Pender  and  Genn,  Falmouth 

Edward  Sidebottom,  Hull 

Henry  Reed,  Bridgewaler 

Joseph  Atkinson,  Penrith 

Arthur  Troughton  Roberts,  Mold  ;  John  Hughes,  Bangor 

John  Garrard,  Oloey 

Wolley  Foster,  Salford  and  Manchester 

David  Gray,  20,  Lincoln's-inn-fields 

Charles  Rowcliffe,  Stogumber,  near  Taunton 

John  Smith,  Leman-street ;   Waller  Charles  Venning,  TokeohoaBe- 
yard.  City 

Charles  James  Abbott,  3,  New-inn,  Strand 

Edward  Thompson,  Salter's-hall,  City ;  Isaac  Sewell,  Old  Broad-itwet 

William  Williamson,  Derby 

George  Smith,  54,  Golden-square ;  St.  Pierre  Butler  Hooke,  7  Cole- 
man-street,  and  re- assigned  to  George  Smith 

Robert  Smith,  Richmond;  Robert  George  Clarke,  43,  Craven-street, 

Strand  «.      ., 

Richard  Raven,  2,  King's  Bench-walk ;  Thomas  Lyon,  Yeovil 
Edward  Williamson,  50,  Lincoln's  ioii-iields 
Joseph  Harris,  Leicester 
John  Henry  Law,  Manchester 
Richard  Weston  Parr,  Poole 
Henrv  Whitehead.  Rochdale;   George  Whitehead,   Bury,  and  re- 

assigned  to  Henry  Whitehead 
Robert  Bendle,  Carlisle 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS 
AND    SHORT    NOTES     OF     CASES* 


3aoIU  Cflttrt. 
Cardinal  v.  Bower.    June  9,  1849. 

PRACTICB. — MISTAKE. — BOLtCITOR. 

The  Court  will,  upon  a  petition  for  other  oh' 
jects,  order  a  decree  or  order  to  he  amended 
in  respect  of  a  mere  clerical  error ,  or  slip  j 
hut  a  material  error  in  a  matter  of  account 
arising  from  a  mis-statement  in  the  Mas- 
ter's report,  must  he  rectified  hy  a  reference 
hack  to  the  Master,  and  semble,  if  it  have 
heen  occasioned  hy  negligence  of  the  solici- 
tor, he  may  he  charged  with  the  expenses  of 
setting  it  right. 

This  was  a  petition  in  a  creditors'  suit,  and 
it  sought  to  have  a  conditional  contract  carried 
into  effect  for  the  sale  of  a  portion  of  the  estate 
of  the  testator  named  in  the  pleadinprg,  which 
had  been  sold  under  the  order  of  the  Court  on 
further  directions,  but  the  contract  for  sale  of 
which  had  been  abandoned  in  consequence  of 
the  title  bein^  imperfect.  Subsequently  a  pur- 
chaser had  been  found,  who  was  willing  to  take 
the  title  as  it  was ;  but  it  was  discovered  that 
the  property,  which  was  copyhold,  was  not  xn- 
cluded  m  the  order  for  sale,  the  order  having 


simply  directed  the  testator's  "  freehold  "  in- 
stead of  freehold  "  atid  copyhold  "  estates  to 
be  sold.  The  petitioner  also  prayed  the  pay- 
ment into  Court  of  the  balance  due  from  a  de- 
ceased executor,  Jjut  of  a  smaller  sum  than  was 
found  due  by  thle  Ma8ter!s  report,  he  having 
been  charpjed  twice  over  for  a  sum  of  34/.  IC*- 
received  from  certaiR  rents  specified  in  the 
report. 

Mr.  S.  Miller  for  the  petitioner  said,  that  th« 
proposed  purchaser  was  willing  to  complete  the 
purchase,  notwithstanding  the  error  in  tbe 
order  for  sale,  if  the'  Court  would  make  the 
order  j  and  in  support  of  the  other  part  of  the 
petition,  he  read  an  affidavit  showmg  clearly 
the  mistake  in  the  report. 

Mr.  Metcalfe  appeared  for  the  purchaser, 
and  consented  to  the  order  asked  for  being 
made. 

The  Master  of  the  Rolls  said,  that  strictly 
the  order  for  sale  should  have  been  amended 
before  the  present  application,  but  as  the  en^r 
appeared  to  have  arisen  from  a  mere  slipi  h^ 
would  make  an  order  upon  this  petition  for 
amending  the  order  for  sale^  and  for  carrying  the 
proposed  contract  into  effect.  With  regard  to 
the  error  in  the  Master's  report^  bis  Lordwap 
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said,  that  as  it  related  to  a  matter  of  account, 
and  it  was  an  error  which  the  parties  might 
with  ordinary  diligence  have  prevented,  he  felt 
}l^t  difficulty  in  rectifying  it  without  sending 
the  accounts  back  to  the  Master,  in  which  case 
the  reference  back  would  be  at  the  expense  of 
the  party  whose  'duty  it  was  to  see  that  the 
leport  was  correct;  but  as  the  amount  was 
small  be  would  make  the  order. 


Vice-Ctanrtllor  of  Cnglanlr. 
In  re  Hamilton  s  Settlement.    May  4,  1849. 

PAYMENT  OUT  OP  COURT  OF  FUND  PAID 
IN  UNDER  THE  TRUSTEES'  RELIEF 
ACT. 

Order  for  payment  oat  of  Court  to  petitioner 
of  fund  paid  into  Court,  under  the  10  4*  ^1 
Vict.  e.  96,  bif  trustees  under  a  marriage 
settlement — the  marriage  not  having  taken 
place. 

This  petition  was  presented  by  Col.  Hamil- 
ton and  his  daughter,  praying  that  a  fund  paid 
into  Court  under  the  10  &  11  Vict.  c.  96,  (the 
Trustees'  Rdief  Act,)  might  be  paid  out  to 
them.  It  appeared  that  a  marriage  being  in 
contemplation  between  his  daughter  and  a 
French  gentleman.  Monsieur  Fluery,  a  settle- 
ment was  prepared,  and  a  sum  of  8,000/.  con- 
sols was  settled  to  the  separate  use  of  the 
daughter  for  life,  and  aftem'ards  for  the  children 
of  the  marriage,  with  a  provision,  that  in  the 
event  of  the  marriage  not  taking  place  within  a 
year,  the  settlement  should  be  void,  and  the 
fund  should  be  held  in  trust  for  the  settlor. 
The  Bettlenoeut  "was  executed  in  the  English 
form,  and  the  fund  actually  transferred  to  the 
trastees.  The  father  of  Monsieur  Fluery  sub- 
sequently objected  to  the  form  of  the  settle- 
ment—declined to  make  the  settlement  which 
had  been  arranged  on  his  son's  behalf,  and  re- 
fused his  consent  to  the  marriage,  without 
which,  according  to  the  French  laws,  a  man 
could  not  marry  under  the  age  of  24.  A  deed 
of  revocation  of  the  trusts  was  therefore  pre- 
pared, and  the  trustees  paid  the  fund  into  Court 
under  the  10  &  1 1  Vict.  c.  96. 

Stvart  and  Dart,  in  support  of  the  petition, 
cited  Robinson  v.  Dickenson,  3  Russ.  399  i 
L,  Skadwell  for  the  trustees ;  C.  Hall  for  Mon- 
sieur Fluery. 

The  Vice-Chancellor  said,  that  as  the  whole 
affair  appeared  to  be  a  mistake,  and  there  was 
no  opposition  to  the  petition,  the  Court  had 
power  to  order  the  fund  to  be  paid  out  to  Col. 
Hamilton. 

Order  accordingly. 


The  Goeemcr9  of  King  Edward's  School  v.  The 
Loadon  and  North-western  Railway  Com- 
fomf.    May  5,  1849. 

INJUNCTION. —  FESTIKATIO. — PAYMENT   OF 
INTEREST  ON   PURCHASE   MONEY. 

Upon  an  appUcation  for  an  injunction  re- 


straining  a  railway  company  from  proceed' 
ing  vjith  their  work  until  interest  had  been 
paid  on  the  purchase  money  paid  into  Court 
since  the  time  when  they  entered  into  pos^ 
session :  Held,  that  parties  applying  for 
the  festinum  remedium  of  injunction  must 
show  festinatio  in  their  application^  and  as 
such  had  not  been  shown,  the  injunction  was 
refused:  And  held,  that  no  interest  could 
be  ordered  to  be  paid,  as  in  consequence  of 
the  periods  at  which  the  interests  were  pur» 
chased  varying  considerably,  and  the  land 
being  let  to  different  tenants,  it  could  not 
be  ascertained. 

The  defendants,  in  the  latter  part  of  the  year 
1846,  served  a  notice  on  the  plaintiffs,  the  go- 
vernors of  King  Edward  the  Sixth's  Free 
Grammar  School  at  Birmingham,  to  treat  for 
the  purchase  of  certain  lands  on  which  were 
several  houses  in  the  occupation  of  yearly  te- 
nants. Negotiations  were  opened  between  the 
parties  as  to  the  price  to  be  paid  for  the  fee. 
Pending  these  negotiations,  the  company  pur- 
chased the  interests  of  some  of  the  tenants  in 
possession,  and  entered  upon  and  took  posses- 
sion thereof.  The  plaintiffs  requested  the  com- 
pany to  issue  their  warrant  to  the  sheriff  to 
summon  a  jury  for  the  purpose  of  asaessinff 
the  compensation,  and  a  verdict  was  returned 
for  39,843/.,  which  was  paid  into  Court  under 
the  8  Vict.  c.  18,  s.  76.  The  defendants  then 
proceeded  with  the  works  as  owners,  where- 
upon this  petition  was  presented  for  an  injunc- 
tion to  restrain  them  from  proceeding  therewith 
until  they  should  pay  interest  upon  the  purchase 
money,  from  Lady-day  1847,  at  which  period 
they  had  (as  was  alleged)  entered  into  posses* 
sion  of  the  land. 

Rolt  and  Spooner  in  support  of  the  motion ; 
Bethell  and  Speed,  contrk. 

The  Vice-Chancellor  said,  that  as  it  was  im- 
possible to  determine  what  interest  was  payable, 
by  reason  of  the  land  being  let  to  different 
tenants  and  the  time  at  which  their  interests 
were  purchased  varying  considerably,  the  ap- 
plication for  payment  of  interest  must  be  re- 
fused. It  appeared  that  the  company  had 
commenced  dealing  with  such  portions  of  the 
land  as  were  unoccupied,  in  such  a  manner  that 
the  governors  ought  to  have  taken  proceedings 
at  once.  The  rule  in  applying  for  the/M/»»ttiii 
remedium  of  an  iniunction  was,  that  the  parties 
applying  should  show  something  like  festinatio 
in  their  application,  and  as  such  had  not  been 
shown,  the  injunction  must  therefore  be  re- 
fused. 


Wict'e^mteXiat  ISaugfyt  Bruce. 

Exparte  Newton,  in  re  Newton:    Moss,  re- 
spondent.     May  23,  1849. 

COSTS  TO   ASSIGNEE   ACTINO   AS  SOLICITOR 
TO  THE   PIAT. 

Held,  that  a  solicitor,  acting  as  assignee  and 
solicitor  to  the  fat,  is  entitled  to  an  allow- 
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once  for  labour  done  by  his  clerks,  although 
not  for  his  oum  services,  but  without  profit. 

In  1832,  a  fiat  issued  af^ainst  Newton,  who 
traded  at  Derby  as  a  liquor  merchant,  upon 
the  application  of  Mr.  Moss,  a  solicitor,  as  pe- 
titioning creditor,  and  the  certificate  was  ob- 
tained in  1843.  The  bankrupt  then  offered  to 
pay  20s,  in  the  pound  to  his  creditors,  which 
they  agreed  to  accept,  with  interest.  The  re- 
spondent, however,  who  acted  as  assignee  and 
solicitor  under  the  fiat,  refused  to  accede  to  the 
proposition,  and  claimed  interest  at  4  per  cent, 
for  the  17  years  elapsed  after  the  fiat.  A  re- 
ference had  therefore  been  made  to  the  Com- 
missioner to  review  the  respondent's  bill  of 
costs,  and  the  Commissioner  had  disallowed 
all  costs,  except  for  payments  and  disburse- 
ments. This  petition  was  therefore  presented 
and  prayed  a  re-audit  of  the  accounts  relative 
to  the  allowance  of  costs  to  the  respondent, 
who  was  also  a  mortgagee  of  landed  property 
of  the  bankrupt. 

Bacon  and  E,  Webster,  for  the  respondent, 
sabmitted  that  the  double  position  he  neld  had 
not  only  been  unsought,  but  rendered  neces- 
aarv  by  the  non-appearance  of  other  creditors, 
ana  contended  that,  in  addition  to  the  costs 
specifically  paid  out  of  pocket,  the  respondent 
ought  to  be  allowed  a  faur  amount  in  respect  of 
the  services  of  his  clerks  in  copying  and  other- 
wise, and  for  which  he  had  readly  paid  in  the 
paynient  of  their  salaries,  although  the  sums 
paid  in  respect  of  the  business  could  not  be 
distinguished. 

Swanston,  for  the  assignees,  Tripp,  for  other 
parties  interested,  contended  that  a  trustee  or 
assignee,  acting  as  the  solicitor  of  the  estate, 
could  only  be  allowed  payments  made  specifi- 
cally in  respect  of  the  business  of  the  trust  or 
assigneeship,  and  that,  therefore,  the  certificate 
of  the  Commissioner  disallowing  such  costs 
should  be  adopted* 

The  Viee-ChanceUor  said,  that  the  Commis- 
sioner, under  the  order  of  reference,  had  only 
allowed  the  actual  disbursements  in  respect  of 
the  assigneeship.  The  Court,  however,  in  the 
exercise  of  its  jurisdiction,  would  make  some 
additional  allowance  for  the  services  of  the 
solidtor's  clerks,  although  not  for  his  own 
services ;  but,  of  course,  without  profit. 

An  offer  was  subsequently  made  of  40/.,  and 
was  accepted,  the  fiat  to  be  annulled  and  the 
estate  re-conveyed ;— the  respondent's  costs  not 
to  exceed  30/.,  to  be  paid  by  the  petitioner. 

June  13.  —  Harris  v.  Hamlyn — Order  on 
plaintiff  to  pav  the  costs  of  the  solicitor  to  the 
Suitors'  Fund,  who  had  been  appointed  to  ap- 
pear for  some  of  the  infant  defendants. 

—  13.— JM'Jn/o*A  V.  Great  Western  Rail- 
way Company — Part  heard. 

—  13.  —  Exparte  London  and  Manchester 
Direct  Railway  Company  (Remington's  line) — 
Reference  to  Master  to  review  his  order. 

—  13. — Sainter  v.  Ferguson — Injunction  to 
restrain  defendant  from  practising  as  a  surgeon 
or  apothecary  within  seven  miles,  under  an 
agreement. 


In  re  Manchester  and  Leeds  Railway  Costpmy, 
Exparte  Osbaldistone.    June  2, 1849. 

SETTING  OUT   PUBLIC   ACT  IN   PETITION.— 
COSTS. 

Held,  that  the  costs  occasioned  by  setting  ott 
the  words  of  a  public  act  at  length  wosU 
be  refused  under  the  I22nd  Order  of  May, 
1845. 

This  petition  was  presented  for  the  invest- 
ment of  the  purchase-money  paid  into  Cooit 
by  the  company  for  some  land  required  for  the 
railway  and  taken  under  their  act,  and  for  the 
payment  of  costs  by  the  company.  It  appeared 
that  the  length  of  the  petition  had  been  in* 
creased  by  the  setting  out  at  length  of  certadn 
sections  of  the  Lands  Clauses  Consolidation 
Act,  which  provided  for  the  payment  of  costs 
by  the  company. 

Elmsley  m  support  of  the  petition.  BacWt 
for  the  company,  submitted  that,  inasmuch  as 
the  8  Vict.  c.  18,  was  a  public  act,  the  petition 
ought  not  to  have  set  out  the  sections  at  lengtbi 
and  that  the  Taxing  Master  should,  therefore, 
be  directed,  in  taxing  the  costs,  to  have  regani 
to  the  122nd  Order  of  May,  1845,  which  pro- 
vides, that ''  if,  upon  the  hearing  of  any  cause, 
petition,  or  motion,  the  Court  is  of  opinion  that 
any  pleading,  petition,  or  affidavit  which  has 
not  been  referred  for  ioapertinence,  or  any  part 
of  any  such  pleading,  petition,  or  affidavit  is 
improper  or  of  unnecessary  length,  the  Coozt 
may  either  declare  such  pleading,  potion,  or 
affidavit,  or  any  part  thereof,  to  be  improper 
and  of  unnecessvy  length,  or  may  direct  the 
Taxing  Master  to  look  into  such  pleadinK, 
petition,  or  affidavit,  and  distinguish  what  parU 
or  part  thereof  are  or  is  improper  or  of  unne- 
cessary length,  and  may  direct  the  Taxing 
Master  to  ascertun  the  costs  occasioned  to  any 
party  by  such  parts  thereof  as  in  the  one  case 
may  have  been  declared  to  be,  and  in  the  other 
case  may  have  been  distinguished  as  being  im- 
proper or  .of  unnecessary  length,  and  may  make 
sucn  order  as  is  just  for  the  payment,  set-off, 
or  other  allowance  of  such  costs." 

The  Vice-Chancellor  said,  that  it  was  suffi- 
cient to  refer  to  the  sections  of  a  public  ad, 
and  was  unnecessary  to  set  out  the  language 
of  the  statute.  As,  however,  in  the  present 
instance  the  costs  occasioned  thereby  were 
trifling,  and  the  company  consenting  to  waive 
the  objection,  the  prayer  of  the  petition  would 
be  granted. 

Order  accordingly* 


(Before  the  Four  Judges.) 
In  re  Mark  FotkergiU.    June  12, 1849* 

ATTORNEY. — RE-ADMISSION. 

Where  an  attorney  had  acted  as  attomei/ 
in  instructing  counsel  for  the  prisoner  at 
Quarter  Sessions,  and  taken  out  a  siApsfM^ 
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md  Ma  statea  m  open  Vc 
an  attorney,  and  the  Wee  at  the  elerk  of  the 
peaces  office,  and  where  the  affidavit  in  sup- 
port of  the  eq^plioation  for  re^ndmiesion, 
did  not  answer  these  facts :  Held,  that  he 
was  not  eniUled  to  be  readmitted. 
This  was  an  application  by  Mark  FothcM^iU, 
of  Selby,  to  be  re- admitted.  From  the  affida- 
Tit,  sworn  9th  Jan.  1849,  in  support  of  the  ap- 
plication, to  Mr.  Justice  Wightman,  at  Cham- 
bers, (reported  37  L,  O.  300,)  it  appeared  that 
he  was  duly  admitted  on  June  6,  1836,  and 
dul^  took  out  his  annual  certificate  to  enable 
him  to  practise  for  the  years  1836—1843,  in 
which  latter  year  his  last  certificate  expired,  and 
went  on  to  state,  "  that  since  the  expiration  of 
such  last-mentioned  certificate,  in  the  year  1843, 
as  aforeiaid,  he  hath  not  practised  as  an  attor- 
ney in  his  own  name  or  in  the  name  or  names 
of  any  other  person  or  persons,  nor  hath  he  in- 
curred any  penalty  or  penalties  by  practising." 
It  appeaieid,  however,  from  two  affidavits  sworn 
27th  Jan.,  and  filed  in  opposition  to  this  appli- 
cation, that  at  the  Epipnany  Quarter  Sessions 
of  the  peace,  held  in  and  for  the  borough  of 
Kingstoa-upon-HuU,  on  Jan.  7*  1848,  two  in- 
dictments were  preferred  against  one  Sidney 
Cook  for  larceny,  and  that  Mr.  Archbold  was 
counsel  for  the  prosecution,  and  Mr.  Dearsley 
was  counsel  for  the  prisoner— that  Mr.  Fother- 
oll  sat  nest  to  Mr.  Dearsley  and  appeared  to 
Be  instructing  him  relative  to  the  trial — ^that 
Mr.  Archbold,  during  the  trial,  made  a  remark 
that  Mr.  Dearsley  was  not  instructed  by  an  at- 
torney for  the  defence  of  the  prisoner,  but  by  a 
porter  dealer, — ^that  Mr.  Dearsley  said  he  was 
mstructed  by  an  attorney,  and  appealed  to  the 
Recorder  wnether  he  thought  that  he  would 
take  a  brief  without  an  attorney's  name  marked 
upon  it — ^that  the  present  applicant  stood  up 
and  speaking  to  the  Recorder  said : — "  I  am  an 
attorney  practising  at  Selby,  I  have  been  in 
practice  some  years,*'  or  words  to  that  effect, 
and  appeared  very  indignant  at  the  remarks, 
and  repeated  several  times  that  he  was  an  at- 
torney practising  at  Selby, — ^and  that  Mr. 
Dearsley  in  his  address  to  the  jury  said,  that 
the  gentleman  who  instructed  him  was  a  highly 
respectable  solicitor  at  Selby.  It  also  appeared 
horn  another  affidavit  by  the  clerk  of  the  peace 
for  the  town  of  Hull,  and  a  clerk  in  his  office, 
that  Mr.  Fothergill  in  Dec.  1847,  a  few  days 
previously  to  the  then  ensuing  Epiphany  Quar- 
ter Sessions  of  the  Peace  held  in  and  for  the 
borough  of  Kingston-upon-Hull,  applied  at  the 
derk  of  the  peace's  office  for  a  subpcsna  to  be 
issued  on  behalf  of  one  Sydney  Cook— that  as 
there  was  reason  to  know  or  believe  that  the 
applicant  was  then  engaged  in  the  trade  of  a 
porter  dealer,  some  scruple  was  made  about 
issuing  such  subpoena,  and  the  question  was 
asked,  whether  he  was  an  attorney,  when  he 
replied  that  he  was,  and  mentioned  with  whom 
he  was  articled,  upon  which  the  subpoena  was 
issued,  and  the  fee  paid  by  Mark  Fothergill  as 
the  attorney. 

In  the  affidavit  of  Mark  Fothergill  in  reply, 
sworn  Febroary  2,  it  was  alleged  that  he  did 


not  act  for  the  said  Sjrdney  Cook  in  any 
manner  as  an  attorney,  neither  did  he  receive 
any  remuneration  whatever  from  the  said 
Sydney  Cook  or  from  any  other  person  or  per- 
sons directly  or  indirectly  on  his  behalf ;  but  on 
the  contrary,  that  he  assisted  to  make  up  the 
sum  necessary  to  pay  the  actual  and  necessary 
fees  of  Court,  counsel,  and  expenses  of  his 
witnesses,  and  admitted  that  he  drew  up  a  plain 
statement  of  facts  and  gave  it  to  Mr.  Dearsley, 
and  obtained  the  subpoena,  but  not  under  the 
representations  mentioned  in  the  affidavits,  and 
lastly,  that  he  had  nothing  further  to  do  with 
the  defence  than  as  above-mentioned. 

Mr.  Justice  Wightman  having  refused  the 
application,  an  affidavit  was  sworn  on  18th  May, 
in  support  of  the  present  application,  reiterating 
the  facts  stated  in  the  affidavit  in  reply. 

Pashley  in  support  of  the  motion ;  F.  ilo5tfi- 
son,  on  the  part  of  the  Law  Society,  contrik. 

The  Court  said,  as  the  applicant  had  been 
guilty  of  making  the  statement  in  open  Court, 
that  ne  was  an  attorney  when  he  was  not,  and 
which  fact  was  left  unanswered  or  explained 
by  the  affidavit  in  support  of  the  present  appli- 
cation, it  was  quite  dear  that  he  had  acted  in 
such  a  way  as  precluded  him  from  being  re- 
admitted. 

June  13. — Beffina  v.  Blane — ^Rule  absolute 
to  quash  orders  of  affiliation,  on  the  ground 
that  the  child  was  bom  in  France. 

—  13.— FFflWey  v.  Stone  and  another^-Cvr. 
ad,vult. 

—  14. — Qardnery.  8/ade— Rule  absolute  to 
enter  nonsuit. 

—  14, — Reffina  v.  Bowfti— Rule  absolute  for 
new  trial. 

—  15.— 'Small  y,  Naime—Cur.ad.vult. 

—  15.— Hammond  v.  Bendyshe  and  another 
--Cur.  ad.  vult. 


duten'if  SScrn^  ^rsctice  Ctfitrt. 

(Coram  Wiyhtman,  J.) 

In  re  West  Strand  Mtaual  Assurance  Asso^ 
ciation.    May  29»  1849. 

ATTENDANCE   OF   ATTORNEY    TO  KBOIBTSR 
DEEDS. 

Rule  nisi  granted  on  an  attorney,  who  was 

the  attesting  witness  to  mortgage  deeds,  to 

attend  at  the  Middlesex  Registry  to  re- 

gister  the  same. 

This  was  an  application  for  a  rule  calling  on 

Mr. ,  an  attorney,  to  show  cause  why  he 

should  not,  within  a  certain  time,  attend  at  the 
office  of  the  Registrar  of  Deeds  for  the  County 
of  Middlesex,  in  order  that  certain  mortgage- 
deeds  might  be  registered.     It  appeared  that 

Mr. had  been  appointed  attorney  to  the 

above  assodation  in  1844,  and  that  vanoua 
sums  of  money  had  been  advanced  on  mort- 
gage, and  as  the  property  was  in  Middlesex,  it 
was  necessary  to  register  the  deeds.  The  affi- 
davits of  the  'different  mortgagors  stated  that 

they  had  paid  Mr. his  bill  of  costs,  and 

that  distinct  charges  had  been  made  therein  for 
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registering  the  deeds,  but  which  deeds  had  not 
been  bo  registered.  In  1846,  Mr.  —  ceased 
to  be  the  solicitor  to  the  association,  and  the 
deeds  were  in  possession  of  his  successor.  As 
Mr.  —  was  the  attesting  witness,  and  the 
deeds  cou]d  only  be  registered  upon  the  oath 
of  the  attesting  witness,  several  appointments 

had  been  made  for  Mr. 's  attendance  at 

the  registry,  but  he  had  failed  to  keep  them, 
whereupon  this  application  was  now  made.    « 

Pulling  in  support  of  the  motion. 

The  Court  granted  a  rule  nisi 

Cflutt  0f  Cammfln  IffltKi. 
Doe  dem,  Brammell  v.  CoUinge.    June  6, 1849. 

LEASE   BY   PERPETUAL   CURATE. 

H.,  the  perpetual  curate  of  the  chapelry  of  S., 
granted  certain  estates  and  all  coal  mines 
thereunder  for  21  years  j    the  lease  was 
confirmed  by  the  Bishop  of  the  diocese  and 
by  the  rector:    Held,  that  the  lease  was 
void,  inasmuch  as  the  patron  of  the  advow^ 
son  had  not  joined  in  the  deed,  and  that  the 
acceptance  of  rent  by  }l.*s  successor  only 
created  a  tenancy  from  year  to  year,  void- 
able upon  six  month*  notice. 
In  1830,  one  Hordern,  the  then  curate  of 
the  chapelrv  of  Shaw,  in  the  parish  of  Prest- 
wick-cum>01dham,  Lancashire,  and  predeces- 
sor of  the  Rev.  Mr.  Brammell,  lessor  of  the 
plaintiff,  granted  a  lease  to  the  defendant  of 
the  Nether  Hay  Estate,  which  had  been  added 
about  a  century  ago  to  the  chapelry  by  the 

Sivernors  of  Queen  Anne's  Bounty.  In  1839, 
e  lease  was  renewed,  and  the  Nether  Hay 
Estate,  and  all  coal  mines  thereunder,  were 
granted  to  the  defendant,  with  power  to  work 
the  same  for  the  period  of  21  years,  to  begin 
from  December,  1839,  at  a  rent  of  250/.,  pay- 
able to  Hordern  and  his  successors.  A  right 
of  inspection  was  resented,  and  a  power  to  the 
lessee  of  determining  the  lease  at  the  end  of  7 
or  14  years.  It  was  further  declared  that  the 
yearly  sum  of  50/.,  part  of  the  250/.,  should  be 
paid  to  the  flrovernors  of  Qneen  Anne's  Bounty 
and  invested  for  the  benefit  of  the  curate  of  the 
chapelry  for  the  time  being.  The  lease  was 
confirmed  by  the  Bishop  of  Chester  as  ordi- 
narv,  and  by  the  rector  of  Prestwick  as  patron 
of  the  chapelry.  In  1841,  Hordern  resiprned  the 
curacy,  and  the  Rev.  Mr.  Brammell  succeeded 
thereto,  and  took  rent  from  the  defendant  up 
to  1845,  his  agent  having,  previous  to  that 
time,  inspected  the  mines.  In  1846,  he  gave 
the  defendant  six  months'  notice  to  quit,  but 
the  defendant  disregarding  it,  the  present 
action  was  brought.  The  trial  took  place  at 
the  Lancaster  Summer  Assizes  for  1843,  and  a 
verdict  was  found  for  the  plaintiff,  subject  to  a 
special  case  stating  these  facts. 

Hugh  Hill,  Sumner,  and    Tatham,  for  the 

plaintiff^  contended  that  the  lease  of  1839  was 

wholly  void  for  want  of  confirmation  by  the 

patron  of  the  advowson  of  the  rectory. 

Cowling  for  the  defendant. 

The  Court  said,  that  this  was  a  void  lease,  if 


the  necessary  parties  had  not  joined.TNow,  at 
common  law  the  interest  of  the  patron  is  con- 
sidered to  be  of  such  a  nature  as  to  require 
him  to  join  in  any  act  tending  to  the  per- 
manent diminution  of  the  value  of  the  advow« 
8»n,  and  in  order  to  give  vahdity  to  this  lease 
his  concurrence  was  necessary,  which  was  not 
stated  to  have  been  given,  and  the  asseot  of 
the  rector  was  only  qud  rector.  The  lease  was 
ther^ore  void,  and  in  such  a  case  it  could  not 
be  set  up  by  any  subseouent  acceptance  of 
rent  by  tne  successor  of  Hordern.  Such  ac- 
ceptance '  could  only  create  a  yearly  tenancy, 
which  had  been  determined  by  the  notice  to 
quit ;  and  the  plaintiff  was,  therefore,  entitled 
to  recover, 

June  19. — Dakin,  executrix,  v.  Browne  md 
another — Demurrer  to  plea  allowed. 


Ness  V.  Angas,    May  6,  1849. 

WIFB     HOLDING     SHARKS    IN     JOINT-STOCK 
COMPANY.-  LIABILITY   OF    HUSBAND. 

Where  a  wife  had  acquired  shares  in  ajwut- 
stock  company,  and  the  husband  had  not 
elected  to  become  a  shareholder  and  other- 
wise complied  with  the  requisites  of  the  7 
G,  4,  c.  46,  held,  that  he  was  not  respon- 
sible under  a  proceeding  by  sci.  fa.  agamt 
him  as  a  member  of  the  company, 

A  RULE  nisi  had  been  obtained  upon  leare 
reserved  to  set  aside  the  verdict  in  this  case  and 
enter  a  nonsuit.  This  action  was  brought  upon 
a  sci.  fa.,  under  the  7  G.  4,  c.  46,  s.  13,  hy  a 
creditor  against  the  defendant  as  a  member  of 
the  Newcastle-on-Tyne  Joint-Stock  Banking 
Company.  Judgment  had  been  recovered  in 
an  action  against  the  public  officer  of  the  com- 
pany, and  the  plaintiff  sought  to  make  the  de- 
fendant liable  in  respect  of  five  shares  which 
the  defendant's  wife  had  purchased  during 
coverture,  with  his  consent,  out  of  the  produce 
or  interest  of  certain  funds  settled  on  her  upon 
her  marriage.  The  shares  were  registered  in 
the  wife's  name,  but  it  appeared  that  the  de- 
fendant had  received  the  dividends  from  time 
to  lime  in  respect  thereof.  The  trial  took  place 
at  the  last  Newcastle  assizes,  before  Mr. 
Justice  Cresswell. 

Watson,  Q.  C,  and  Manisty  now  showed 
cause  against  the  rule,  and  contended  that  the 
shares  being  personal  property,  vested  on  the 
purchase  in  the  husband,  and  that  therefore  be 
was  responsible. 

Knowles,  Q.  C,  and  Grainger,  contrk,  urged 
that,  as  this  was  a  statutable  liability  under  the 
7  G.  4,  c.  46,  the  defendant  could  not  be  held 
responsible,  unless  be  had  signed  the  deed  of 
settlement  and  complied  with  the  other  requisites 
mentioned  in  that  statute;  and  also,  that  the 
remedy  was  in  equity  against  the  separate 
estate  of  the  wife ;  citing  iiteward  v.  Greaves, 
10  M.  &  W.  711 ;  Scott  v.  Berkeley,  3  C.  B. 
925. 

The  Court  said,  the  proceeding  by  which  a 
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party  might  be  made  responsible  for  the  debts 
of  a  joint-stock  company  by  8ci.  fa.  was  a 
fprat  departure  from  the  common  law  created 
by  the  stat.  7  G.  4,  c.  46,  and  as  it  was  an  ex- 
traordinary liability,  before  it  could  be  esta- 
blished, distinct  and  positive  proof  should  b» 
giren  that  the  partv  was  a  member.  Here, 
however,  the  defenaant  pleaded  that  he  was 
not  a  member.  No  one  could  be  a  member 
who  had  not  signed  the  deeds  and  complied 
with  the  requisites  of  the  special  act,  and  there- 
fore, although  the  defenaant  might  acquirif 
certain  marital  rights  in  virtue  of  the  purchase 
by  his  wife,  he  could  not  be  held  responsible 
under  the  sci.fa.  The  deed  of  settlement  pro- 
vides that  a  party  should  not  be  held  liable  as 
a  shareholder,  in  virtue  of  his  wife  having  ac- 
quired shares  cktm  sola,  unless  he  had  elected 
to  become  a  shareholder  after  his  marriage,  and 
complied  with  the  requirements  of  the  statute. 
The  defendant,  therefore,  is  not  liable  in  re- 
spect of  the  shares  held  by  his  wife,  and  the 
role  to  enter  a  nonsuit  must  be  made  absolute. 
Rule  accordingly. 

June  16. — Long  v.  Bignold — Rule  absolute 
to  enter  nonsuit. 

—  16. — Fryer  v.  Ga/Aeroofe— Rule  for  new 
tiial  discharged. 

—  18.— Coni^W  V.  B/fli*m«y/>— Rule  to 
set  aside  nonsuit  discharged. 


Regina  y.  Chapman.    June  2,  1849. 

PBRJURY. — INDICTMENT. 

Held,  «poii  appeal  to  the  Exchequer  Chamber, 
that  an  indictment  will  lie  for  falsely 
swearing  in  an  affidavit  made  before  the 
surrogate  of  a  diocese  for.  the  purpose  of 
obtaining  a  marriage  licence. 

Thk  prisoner  was  tried  on  an  indictment  for 
perjury  at  the  Somersetshire  Assizes,  held  at 
Taonton,  and  convicted.  It  appeared  on  the 
trial,  that  he  had  undertaken  to  procure  a  mar- 
riage Kcence  for  one  Joseph  Baker,  and  had 
accordingly  sworn  in  an  affidavit  made  before 
the  Surrogate  of  the  diocese  of  Bath  and 
Wells,  that  be  was  about  to  marry  one  Sarah 
Fry.  Denman,  L.  C  J.,  who  presided  at  the 
trial,  reserved  for  the  consideration  of  this 
Court,  whether  the  indictment  had  been  sus- 
tained by  the  evidence, — ^first,  because  it  was 
not  shown  that  the  statement  in  the  affidavit 
had  been  nude  in  the  form  of  an  oath ;  and 
2ndly,  that  the  allegation  of  the  Surrogate's 
having  power  to  administer  oaths  had  not  been 
proved  ir  point  of  law  or  fact. 

Fitsherbert,  for  the  Crown,  in  support  of  the 
conviction ;  Phinn,  control. 

The  Court  affirmed  the  conviction,  and  gave 
jndgment  in  favour  of  the  Crowd. 

June  13.  —  Corporation  of  Birmingham  v. 
Beginam— Judgment  of  the  Court,  of  €)ueen's 
Bench  affirmed. 


June  }3.-^Regina  v.  Tumer— Stand  over. 

—  14.— Grf^ory  v.  Reginam-^Sisaid  over. 
-—13,  15. — King  v.  Reginam — Judgment  of 

the  Court  below  affirmed. 

—  13,  15. — Wrtght  v.  Reginam — Judgment 
of  the  Court  below  affirmed. 

— -  IS.—Webb  V.  Salmon,  Webb  v.  S/wcer^- 
Judgment  for  the  plaintiff  non  obstante  vere- 
dicto. 

—  15. — F»^er*v.  Bishop  of  Uandaff—Staxid 
over.  .    . 

—  15. — Alridge  v.  Hippersley — Stand  over. 

—  16. — Sercombe  v.  Ashpitel — Cur.  ad.  vult, 

—  16. — De  Bevoir  v.  Otoen — Cur.  ctd.  vult. 

—  18. — Jones  v.  CAflpwian  —  Judgment  of 
the  Court  below  affirmed. 

—  18. —  Williams  v.  Deacon  and  others — 
Judgment  affirmed. 

—  18. — Broum  v.  Livins — Compromise. 

—  18.  —  Turner  v.  Rhodes  and  another — 
Judgment  affirmed. 

—  IS.'— Chaplin  v.  Clark — Judgment  of 
the  Court  below  affirmed. 


Ctfurt  at  Sstdtnt^trs. 

(Coram  Mr.  Commissioner  Fonblanque.) 

In  re   Webster  and  another,  exparte  Jaques. 
Jane  1,  1849. 

REFUTED   OWNERSHIP. 

Certain  watches  were  delivered  to  the  bank* 
rupis  under  an  agreement  for  sale  or  re- 
turn,  with  power  at  any  time  to  demand 
and  obtain  restitution  of  the  property.  'I%e 
goods  were  exposed  for  sale  with  the  bank* 
rupts^  other  stock,  and  appeared  to  be  their 
property.  Held,  that  there  was  such  a 
reputed  ownership  as  to  pass  the  watches 

'   to  the  assignees. 

The  bankrupts  were  jewellers  and  watch- 
makers in  Cornhill,  and  had  been  entrusted, 
for  sale  or  return,  with  gold  and  silver  watches 
to  the  value  of  200/.  by  Mr.  Jaques.  A  written 
agreement  was  entered  into,  whereby  it  was 
agreed  that  Mr.  Jaques  should  be  at  liberty  to 
demand  at  any  time,  and  obtain  possession  of, 
the  property.  It  appeared  that  tne  goods  had 
been  exposed  for  sale  in  the  shop  as  the  bank- 
rupt's own  property,"  and  seemed  to  all  intents 
and  purposes  to  form  part  of  their  stock,  and 
the  creditors  had  no  means,  up  to  the  failure,  of 
knowing  that  they  were  not.  llie  assignees 
and  Mr.  Jaques  had  agreed  to  be  bound  by 
the  Commissioner's  decision  on  the  question 
of  reputed  ownership  in  the  property. 

Linklater,  for  the  assignees,  cited  Horn  v. 
Baker,  9  East,  215. 

Hobler  for  Mr.  Jaques. 

His  Honour  held,  that  the  assignees  were 
entitled  to  the  property  as  having  been  in  the 
possession,  with  the  consent  of  Mr.  Jaoues,  of 
the  bankrupts  as  reputed  owners  at  the  time 
of  their  bankruptcy ;  and  that  the  Mfreeraent 
under  which  the  goods  were  dehvered  did  not 
affect  the  reputed  ownership. 
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Frwy  CoancU  Sittina^  aad  Appealt.^Ckaaeery  8Utmf$. 
BUSINESS   OF  THE   COURTS. 


9ti(ifi  Cfluttdl* 

The  Judicial  Cammittee  of  the  Privy  Coancil  will  sit  for  the  despatch  of  business  on  the 

following  days,  viz  :— 


Thursday 
Fridav.    • 
Monaay   . 
Tuesday   , 
Wedoesday 
Thursday 
Friday      , 


June  21,  1849. 

.  22  „ 

25  „ 

26  „ 

27  „ 

28  „ 

29  „ 


u. 


10  A.tf. 

At  11  A.M. 
At  10  A.M. 


Uonday    •    •    «     July  2, 1849. 

Tuesday 3      „ 

Thursday  .     •    .     .     •      5      ,, 

Friday 6      ,, 

Saturday 7      „ 


AtllA.M« 


I.. 


10  A.M. 


LIST  OF  APPEALS. 


AVPELLINTS. 


The  Queen  .    . 

Davis  .  .  . 
Davis  .  .  . 
The  Queen  .  . 
The  Queenand  Fitz- 
gerald, .  . 
Wilson    •    •    • 

Marchioness  of 
Bate    ... 

Mudhoo  SoonduD 
Sundial    .     . 

Ditto.     .    .     , 

Montague    .    . 


RajaOoditPurkash 

Sing    .    , 
DoorgaPersadRoy 

Chowdry  .  . 
Bank  of  Bengal 
Ditto  .... 


Boschetii  Shea ,    . 


RESPONDENTS. 


Dias   .    • 

Vidal.  . 
Barrett  . 
Belcher  • 

Quetron . 
Wilson    . 


St. 


Vice  -  Admiralty, 

Helena  •    .    .    . 
Jamaica     .    •    .    •    , 

Ditto 

Court  of  Admiralty 
Vice  -  Admiralty,     of 

Gambia  .... 
Court  of  Arches  •    . 


New  South  Wales 


Soucrroas  on  Proctors. 


APPELLANTS. 


Dyke     .... 
Symes  and  Teesdale 
Ditto 
TowBsend  •    .    . 

Dyke 

Blackburn  •    •    . 


Braikenridge 


Mason     .    .    • 
Surroopchunder 

Sirkar  Cbawdry.Bengal Clarke 

Ditto 'Ditto 'Ditto 

Governor  &.  Couo-, 

cil  of  Van  Die-' 

men's  Land  .    .'Van  Diemen's  Land 
Martindell      and  { 

Stacy  .    .    .    .-Bengal  •    •    .    •    « 
Tarn  Persad  Koy,  I 

Chowdry  .    .    .'Ditto 'Ditto      . 

Madeod ...    .'Ditto |OUver8on 

Fagan      •    .    ,    .'Ditto     .    •    .    .     •    .'Ditto      • 


WithaU. 
Clarke 


Power    and    Bos- 
chetti  •    •    .    .'Gibraltar 


Peile  and  Sons 


Englehaart 
Nelson 


Shepherd,  Bedfordi 
and  MiddletoQ 


RESPONOENTfl. 


Lawfords 
Ditto 


Taylor  and  CoUifioa 

Lawfords. 

Ditto 

Rowland  &  Haeon 
Fladgate  and  Jack- 
son 

i  Milne  and  Faiiy 
andCrowderaod 
Maynard 


CHANCERY  SITTINGS. 

Horlr  CUcinecIIor. 

Sittings  after  Trinity  Term,  1849. 

AT  LINCOLN*S  INN. 

Wednesday 

T«.*^«#A  5The  Ist  Seal— Appeal  Mo- 
J"°**^i     tions  and  appeals. 

Thursday    . 
Friday   .    . 
Saturday    . 
Monday      . 

.    .  211 

;    -jHAppeaU. 
.    .25) 

Tuesday      .  •    .26} 

Wedn^ay  .     •  27  v  Appeals. 

Thursday    .  .    .28) 

B- .4_„  aa  UPetition-day)  Petitions  ua« 

FndRy   .    .  .    •  «^  I     opposed  ii  Appeals. 

Saturday     •  .    .301 

Monday     .  July  2  >  Appeals. 
Tuesday     ...    3) 

Thursday    •  •    •    5    Appeals. 

p  .  j.^  ^  J  (Petition-day )  Petitions  UB* 

Friday  .    .  .    .    6|^  opposed  id  Appeals. 


ChoMcery  SitimgMm 
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.   .    •    7. 
.    .    •    9| 

.    .    .  10  U 


Satardijr    • 

Mooday     • 

Tuesday    .  .    .  10 1  Appeals. 

Wednesday  .    .  11  I 

TlMBidiy  .  .    .  1« ' 

v^„  ^  «  f  (Petition-day)  Petitions  un* 

Jnday  .    .  .    .  13j^^  opposed  aid  Appeals. 

[  Appeals. 


SatDiday  .  .  .14) 
Monday  ,  .  ,16} 
Tuesday     ...  17  \ 


Thursday 


19    Appeals. 


Fridir  9/1  ^  (  Petition- Jay)  Petitions  un- 

rnaay  .    .    .    .  so^      opposed  and  Appeala. 

Sttorday  .,  .    .  Ji 

Monday    .    .     .23/ 

Tuesday    .    .    ,  24/  Appeals. 

Wednesday    .    .  95\ 

Thursday  ...  26^  » 

Sttarday    .    .    .  «8 ) 

Mondiy    .    .    .  SO  >  Apueali 

T«e.d»j    .    .    .SlJ 

N.  B«^Soch  days  as  bis  Lordsbip  sits  on  appeals 
in  the  House  of  Lords  excepted. 


AT  THB   ROLLS. 

Wednesday  June  SO    Motions. 

AT  THB   JVOXCXAL  COMUITTSX. 

Thursday  ...  21 
Friday  ...     .  «2 

AT  TBS  ROLLS. 

I  Pleas,   Demurrers,  Causes, 
Sstaiday  \    .    •  23  <      Further   Directions,  and 
(     Ezons. 

AT  TtfE   JUDICIAL   COMMITTSB. 

Monday  ,  ,  ,  25 
Tuesday  ...  26 
Wednesday  .  .  27 
Tkuisday  ...  28 
Friday  .    .    .    .29 

AT  THB   ROLLS. 

!  Pleas,  Demarrers,  Causes, 
Farther  Directions,  and 
Exceptions. 

AT  TBI  JUDICIAL  OOMMITTBE. 

Monday  ,  July  2 
Tuesday    ...    3 

AT  TBB   ROLLS. 

Wednesday    .    .    4    Motions. 

AT  THE  JUDICIAL  COMMITTEE. 

Thondty  ...  5 
Fridty  ....  6 
Snarday  ...    7 


AT  THB   ROLLS. 


Monday     . 

.     •    9^ 

Tuesday    . 

.     .  10 

Wednesday 

'PL..  .^J 

.    .  11 

Pleas,    Demurrers.  Causes. 

rbursday   • 
Friday  .    . 
Saturday    . 

•    •  J*  \     Further    Directions,  and 
'    !  141      Exceptions. 

Monday     . 

'     '.  16 

Tuesday    . 

.    .  17j 

Wednesdaj 

.    .  18     Motions. 

Thursday    . 

.     .19) 
.     .20| 

Friday  .    . 

Saturday    . 

.     .  21 

Monday     . 

.     .  23 

Tuesday     . 

.    .  24 

Pleas,   Demurrers,  Causes, 

Wednesday 

.    .  25 

'      Further    Directions,  and 

Thursday  . 

.     .  26 

Exceptions 

Friday  .    . 

.     .  27 

Saturday    . 

.     .  28 

Monday    . 

.     .30] 

.  .3iy 

Tuesday   . 

Wednesday 

Aug.  1    Motions. 

Thursday   . 

.    .    2 

Petitions  in  General  Paper. 

Consent  and  Short  Causes,  and  Unopposed  Peti- 
tions, erery  Saturday  (except  Saturday,  the  7th 
J  nly),  at  the  sitting  of  the  Court. 

Notice. — Consent  Petitions  must  be  presented, 
and  copies  left  with  the  secretary,  on  or  before  the 
Thursday  preceding  the  Saturday  on  which  it  is 
intended  they  should  be  heard. 


Friday 


AT   LINCOLN^   XHM. 

Wednesday  June  20    The  1st  Seal— Motions. 
Thursday   .    .    .21     No  Sittings. 

(  (Petition  -  day,)    Petitions, 
•    .    •  22  <      (unopposed  first,)  Short 

(      Causes  and  Causes. 
Saturday    .    .    .  23^ 

Monday      .    .    ,  2.5i  Pleas,   Demurrers,   Exeep- 
Tuesday      .    .    .  26>      tions,  Causes,  and  Fur- 
Wednesday     .    .  27  \      ther  Directions. 
Thursday  .      .    .  28^ 

I  (Petition  -  day,)     Petitions, 
Friday   •    •    •    .  29  <     (unopposed    first,)  Short 

(      Causes,  and  Causes. 

.  .30\ 
July  2  L 
.     .    3j 

Wednesday     •    .    4    The  2nd  Seal— Motions. 

!  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

(  (Petition  -  day,)   Petitions, 
•     6  <      (unopposed  first,)    Short 
(     Causes  and  Causes. 


Saturday 
Monday 
Tuesday 


Friday 


Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 


Saturday  • 
Monday  . 
Tuesday  . 
Wednesday 
lliursday   .    .    .  12  ^ 

!  (Petition-day)  Petitions,  (un- 
opposed first,)  Short 
Causes  and  Causes. 


.    9  I  Pleas,  Demurrers,    Excep- 
.  1 0  >     tions.  Causes,  and  Fur- 
.111      ther  Directions. 
-  12  ' 
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Saturday     , 
Monday 
Taesday     , 

Wednesday 
Thursday  . 


Chancery  Sittings. 


Frid 


lay 


Saturday    . 
Monday 
Tuesday 
^Wednesday 
Thursday   , 

Friday ,     . 


.  14  J  Ploas.   Dftraurrers,   Excep- 

16  V     tions,  Causes,  and    Fur- 

17  I      tber  Directions. 

18  The  3rd  Saal-Motions. 

f  Pleas,    Dftmurrers,    Excep- 

19  j      tions,  Causes,    and   Far- 
(      ther  Directions. 

(  (Petition  -  day,)   Petitions, 
^0  j      (unopposed'  first,)    Short 
(      Causes  and  Causes. 

Pleas,  Demurrers,  Lxcep- 
tioQs,  Causes,  and  Fur- 
ther Directions. 


23 
.  24 

.   2.7 

.  26) 

i   (Petition  -  day,)  Petitions, 
•  27  J      (unopposed' first,)    Short 
(      Causes  and  Causes. 

.  28  I  Pleas,    Demurrers,  Excep- 
.  30  j      lions.   Causes,   and  Fur- 
.  31  (      tber  Directions. 
Wednesday    Aug.  l     The  4th  Seal— Motions. 
Thursday    ...     2     General  Petit ion-doy. 

N,  B.  His  Honour  will  take  unopposed  Petitions 
at  head  of  paper  every  day  during  the  Sittings  (ex- 
cept Seal-d  ays.)  ^    ^ 


Saturday 
Monday 
Tuesday 


Wednesday  June  20    The  1st  Seal— Motions. 

I  Pleas,    Demurrers,  Excep- 
21  <      tions.  Causes,    and  Fur- 

(     ther  Directions. 
ao  5  (Petition-day)  Petitions  and 
^*  j      Ditto. 

93    Short  Causes  and  Causes. 
25     Bankrupt  Petitions. 

I  Pleas,  Demrs.,  Exceptions, 
^6<      Causes,  and  Fur.   Direc- 

(     tions. 

27  Bankrupt  Petitions. 
(  Pleas,   Demurrers,   Excep- 

28  j      tions.  Causes,    and  Fur- 
(      ther  Directions. 

2^  { (Petition-day)  Petitions  and 

(     Causes. 
30    Short  Causes  and  Causes. 
Petitions      and 


Thursday    , 

Friday  .     , 

Saturday 
Monday 

Tuesday     . 

Wednesday 

Thursday   . 


Friday  , 
Saturday 
Monday . 


Tuesday  . 
Wednesday 
Thursday  . 

Friday 
Saturday    . 
Monday     , 

Tuesday  . 
Wednesday 


[  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

4  The  2nd  Seal — Motions. 
( Pleas,    Demurrers,   Excep- 

5  <      tions.   Causes,  and  Fur- 
(      ther  Directions. 

g  f  (Petition-day)  Petitions  and 

\     Causes . 
7     Short  Causes  and  Causes. 
gi   Bankrupt     Petitions    and 

1^     Causes. 

I  Pleas,  Demurrers,    Excep- 
,  10  }       tions.  Causes,  and  Fur- 
(       ther  Directions. 

I  11     Bankrupt  Petitions. 


Thursday 

Friday  •  . 
JSatnrday  . 
Monday     . 

Tuesday  . 
Wednesday 
'I'hursday   . 

Friday  .  . 
Saturday  . 
Monday 

Tuesday 
Wednesday 
Thursday    . 

Friday  .    . 

Saturday  • 
Monday     . 

Tuesday     . 

Wednesday 
Thursday    , 


"i 


.  19 


!  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

j3  J  (Petition-day)  Petitioaaiad 

(     Causes. 
14     Short  Causes  and  Csases. 
Bankrupt     Petitions    tad 
Causes. 
(Pleas,  Demurrers,  Excep. 
•  17<      tions,  Causes,  and  Further 

(     Directions. 
.  18     The  3rd  Seal— Motions. 
Pleas,   Demurrers,  Excep- 
tioos,    Causes,  and  Fur- 
tber  Directions. 

(Petition-day)  Petitions  and 
Causes. 

Short  Causes  and  Caussi. 

Bankrupt  Petitions. 

Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

Bankrupt  Petitions  aad 
Causes. 

Pleas,  Demurren,  Excep* 
tions.  Causes,  and  Fur. 
Dirs. 

;  (Petiiion-day)  Petitions  sad 
[      Ditto. 


.  i*0 
.  21 

.  23 

.  24 
•  25  I 

.  26 


27 


Short  Causes  and  Caasea. 
Bankrupt  Petitions. 

Pleas,    Demurrers,   Excep- 
tions,    Causes,  and  Fu^ 
ther  Directions. 
Aug.  1     The  4th  Seal— Motions. 

General  Petition-dav. 


•  28 
.  30 

.  31 


Wednesday  June  90 1 


Thursday  . 
Friday  .     . 

Saturday    . 

Monday  . 
Tuesday  , 
Wednesday 
Thursday  . 
Friday        , 

Saturday     , 

Monday 
Tuesday     . 

Wednesday 

Tliursday  . 
Friday   .    , 


21 
22 


The  1st  Seal — Motions  sod 
Causes. 

Pleas,  Demurrert,  Excep- 
tions, Causes,  and  For. 
Dirs.  • 

i  Short    Causes,     Petitioos, 
23  <       (unopposed    first,)   sod 
(     Causes. 

«5^ 

Pleas,  Demurrers,  Exoep- 
tions,  Causes,  and  Fur- 
ther Directions. 


.  26 
.  27 
.  28 
,  29 


so\ 


July   2 
.    .     3 


Short  Causes,  Petitions, 
(unopposed  first,)  aad 
Causes. 

Pleas,  Demurrers,  Excep* 
lions,  Causes,  and  Fur- 
ther Oireciious. 

.  r  The  2nd  Seal-^Motions  and 
1     Causes. 

^  (  Pleas,  Demurren,    £xcep* 
g  <     tions.  Causes,    and  Fu^ 
(     ther  DireotioAs* 


Chancery  Sittingi.^^Chancery  Cause  Lists, 


1&5 


Satordtj    . 

Monday  • 
Toesday  . 
Wednesday 
Tbandty  • 
f  riday  •    • 

Satnrdiy    . 

Monday  • 
Tuesday   .    , 

Wednesday 

Tbnnday  . 
Friday  .    . 

Sitarday 

Monday  • 
Tuesday  • 
Wedne^ay 
Tbonday  . 
Friday  .    . 

Saturday  . 

Monday  . 
Toesday    • 

WedaeKlay 
Thonday . 


Short  Causes,  Petitions^ 
(unopposed  first,)  and 
Causes. 

.9\ 

10  Pleas.  Demurrers,   Ezoep. 

11  -     tions,  Causes,  and  Further 

12  Directions. 
13^ 

( Short     Causes,    Petitions, 
14 <      (unopposed    first,)    and 
I      Causes. 

I  Pleas,  Demurrers,    Excep- 
tions,  Causes,  and    Fur- 
ther Directions, 
^o  ( The  3rd  Seal — Motions  and 
^^  i     Causes. 

[  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur. 
Diis. 
Short    Causes,    Petitions, 

•  •  21  -J      f  unopposed    first,)    and 

I      Ci 

.    .ts\ 

.    .  24 

•  •  25 
.     .  26 

•  •  ^  . 

Short    Causes,    Petitions, 

•  •  28  I      (unopposed    first,)    and 

[       Csuses. 
^  (  Pleas,    Demurrers,  Ezcep- 

*.    1  31   f 

.         .      The  4th  Seal— Motions  and 
^"fif-  ^         Causes. 


18  j^ 

19j^ 
20) 


Andrew  «.  Andrew,  appeal. 

Marks  v.  Solomons,  appeal. 

Purchase  v.  Shallis,  appeal. 

Attorney-General  v.  Gibbs,  Rock  v. Ditto,  nppls. 

Bagshaw  v.  East  India  Rsilway,  Ditto  v.  Ditto, 
2  appeals. 

Masters  v.  Scales,  5  causes,  re-hearing. 

Loader  v.  Clarke,  appeal. 

Miller  v.  Priddon,  appeal . 

Cross  V.  Sprigg,  appeal. 

Sanderson  v.  Cockermouth  and  Workington  Rail. 
Company,  anpeal. 

Griggs  V,  Staples,  appeal. 

Dawson  v.  Brinckman,  appeal. 

Bagshaw  v.  M'Niel,  appeal. 

Attorney-Gen.  v.  Corporation  of  London,  appeal. 

Padbury  v.  Clarke,  appeal. 

Attorney-General  v.  Pilgrim,  appeal. 

Coleman  v.  Mellersh,  appeal. 

Adams  v.  Blaokwall,  appeal. 

Hirst  V.  Tolson,  appeal. 

Tomlinson  v.  Troughton,  Hsydock  v,  Tomltnson, 
sppeal. 


Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 


tiona.  Causes,  and  Fur- 
ther Directions. 


2    General  Petition-day. 


CHANCERY  CAUSE  LISTS. 
Sittingt  afUr  Trinity  Term^  1849. 

ikPFXALS. 

Hodgkinson  v.  Hodgkinson,  Ditto  v.  Ditto. 
Knight  9.  Majozibanksy  Ditto  v.  Gibbs,  appeal. 
Scarf  9.  Soulby,  appeal. 
Ooslow  9.  Wallis,  appeal. 
Coddon  9.  Morley,  appeal. 
Chambre  v,  Siggers,  appeal. 
M'Intosh  9.  Great  Western  Railway  Co.,  appeal. 
Attorney-General  9.  Jones,  cause  by  order. 
PluUipson  9.  Gatty,  Gatty  «.  Phillipson,  appeal. 
StSDilaBd9.  Wilbtt,  appeal 
Coward  9.  Coward,  appeal. 
Cooke  9*  Cboimondeley,  Ditto  9.  Vaux,  appeal. 
Cole  9.  Scott,  appeal. 
Rackham  9.  Siddall,  appeal. 
"WilUams  9.   Powell,  biRo  9.  Davis,  Price  v. 
Powell,  appeal. 
Monro  9.  Taylor,  appeal. 
Bonean  9.  Lantley,  appeal. 
Mdeoim  9.  8eott,  4  causes,  appeal. 
Boothby  «.  Boothby,  appeal. 
Fuller  tt.  Benett,  appeal. 
Watson  9.  Masters,  appeal. 
Bodaon  9.  Powell,  appeal. 
Hawkiaa  9.  J  aokson,  appeal. 
Hanter  9.  Daniel,  appeal. 
Cowell  9.  Watts,  Watts  9«  Cowell,  appeal.     ^ 
Newman  9.  Hutton,  3  causes,  appeal. 


fBitt'€f^mttUat  «f  ehijtlaiOr. 

PLBAS,  DSMURRER8,  CAUSES,  BXCBPTIOMS,   AND   FOR- 
TH ER    DIRECTIONS. 

Tojix  a  Hatft  Brooke  9.  London  and  Westminster 
Bank,  Ditto  9.  ditto,  dem. 
S,  O.,  Attorney»Oenerat  9.  Grainger. 
Coleman  9.  Fielden,  part  heard. 
Menlove  o.  Hogg,  Ditto  9.  Trustees  of  Liverpool 
Docks. 

Ditto  9.  Ditto. 
JuiyiS,  Allen  9.  Wilson. 
June  22,  Hobsoo  9.  M'Kenaie. 
Burleigh  9.  Farratt 
WatU  9.  Watts. 

Part  heardy  Msrkeating  9.  Smith. 
Day  to  h€ filed,  Barnard  9.  Earl  of  Liverpool. 
Lander  9.  Weston,  exons. 
Attorney-General 9.  Cother. 
Hubbard  9.  Evans,  Ditto  9.  ditto. 
Wellesley  9.  Wellesley,  Ditto  9.  Bicknell,  Ditto 
9.  Lawson,   Countess  of  Mornington  9.   Earl  of 
Mornington,  Ditto  9.  Powell. 
Barton  9.  Dixon,  Ditto  9.  Stears. 
S.  O.,  RoberU  9.  Roberts,  fur.  dirs.  and  costs, 
Evans  9.  Evans,  Ditto  9.  Williams,  exons.  2  sets. 
Evans  9.  Evans,  Ditto  9.  Willisms,  fur.  dirs. 
Parsons  9.  Benn. 
Bell  9.  Hoyes. 
Coxon  9.  Coxon. 
Hughes  9.  Pride,  fur.  dirs.  and  costs. 

Whitehead  9.  Cozens. 

Miller  9.  Huddleatone,  fur.  dirs.  &  costs. 

Knight  9.  Cox,  ditto  and  petn. 

Short,  Shadbolt  9.  Thornton,  fur.  dirs.  and  costs. 

Gervis  9.  Gervis,  3  causes,  ditto. 

Lindsay  9.  Perfitt. 

Daruley  9.  Senior. 

Short,  &  O.,  Luck  9.  Luck. 

Coles  9.  Dickenson. 

Greensmith  9.  Johnson,  fur.  dirs.  and  costs. 

Coppock  V.  Dunsford,  ditto  snd  petition. 

Haw  9.  Earles,  fur.  dirs.  and  costs. 

Broadmead  9.  White,  ditto. 

Sanders  9.  Sanders,  2  causes. 

Ditto  9.  Ditto,  fur.  dirs.  and  costs. 

Gates  9.  Lord  Dunboyne. 

Vaughan  9.  Vanderstegen. 

Gresley  9.  Jones.  * 

Jearrad  9.  Tracy. 
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Chaiutmy  Cause  iMs. 


Ftirfax  v.  Drought,  for.  din.  and  coits. 
Williams  V.  Williamt. 
July  t,  Gleadow  v.  Hall  Gkss  Compaoy. 
'  Fowler  v.  Fowkr,  9  eautes. 
July  6,  Pearoy  v.  Dickar. 
July  12,  Beasley  t;.  Snare. 
Attorney-General  v,  TreTelyas,  5  canaes,  axons. 
Ditto  V,  Ditto  ditto        ditto. 

ShoTt,  Pincknay  v.  Tanner,  fnr.  dirs.  and  coats. 
Price  V.  Wadley. 

Gash  V.  Smith,  fur.  dirs.  and  costs. 
Cessarini  v.  Cessarini,  ditto. 
July  9,  Parkyn  v.  CsfM. 
July  11,  Feto  v.  Brown, 
July  11,  Reere  v,  Bonme. 
Smith  V.  Brewin,  fnr»  dirs.  and  costs. 
Bear  v.  Murray,  ditto. 
^uly,  12,  Quicke  v.  Kingdon* 
Short f  HUmer  v.  Jones. 
Laog  V.  Lang,  fur.  dirs.  and  coats. 
July  14,  Fidkin  v.  Webb. 
Juiy  16,  Forward  v.  Edginton, 


Vitti^^^mttlUx  itntglt  ISrurc. 

OAUSBS,  rVRTRER  DIRBCTXONS,  AND  EXCEPTIONS. 

Zuhieta  v.  Vincent,  demurrer. 

Short  9.  Meroier,  exons. 

Wales  V,  Bourne. 

Mich,  T.,  Sunley  v.  Bulkeley. 

S.  0.,  Hughes  V.  Scarborough. 

May  V.  Grave,  exons. 

Wilkin  V.  Wingate. 

5.  0.,  White  v.  Everest. 

Hutchison  9.  Teycheun^* 

Heath  v.  Lewis. 

Risk  9.  Starkey. 

Garrington  v.  rail. 

Bradley  v.  Bycroft,  fur.  dirs.  and  costs. 

Stutely  V.  Wells,  b  causes,  ditto,  and  petn. 

Evett  V.  Greatwood,  fur.  dira.  and  coats 

Mendis  v.  Brandon. 

Bradahaw  v.  Drake. 

Fowler  v.  Swaffer. 

Steward  v.  Davis,  fur.  dirs.  and  costs. 

Attorney-General  v.  Dew. 

Longden  v.  Wright. 

Shore  v.  Weekly,  fur.  dirs.  and  costs. 

Johnson  v.  Thomas. 

Green  i;.  Green,  Ditto  v.  Bays,  for.  dirs.  and 
costs. 

Aron  v.  AroD. 

Short,  Hudleston  v.  Whelpdale. 

Thorowgood  v.  Eddowes,  Ditto  'v*  Green,  fur. 
dirs.  and  costs. 

Rhodeav.Mataon,  Ditto  v.  De.Beauvoir,  for. dirs. 
and  costs. 

Oheethom  v.  Sturtevant,  4  causes,  ditto  and  pe- 
tition. 

Beaumont  9.  Hennell,  for.  dira.  and  costs. 

AUett  V,  Bailey,  Ditto  v.  WiUdnaon,  ditto  and 
petition. 

Spencer  v.  Brown,  fur.  dirs.  and  costs. 

Jones  V.  Lewie,  3  causes,  ditto. 

Walker  v.  Broughton,  2  causes. 

Scarth  v.  Charlwood. 

July  t,  Harpur  v.  Greaves. 

Webb  V,  Ledicott,  fur.  dirs.  and  costs. 

Staveley  9.  Hutchinson. 

Phillips  V,  Beynon. 

Norgate  v.  Baron  Thurlow, 

Paschoud  v.  Chapman. 

July  6,  Good  v.  Good. 

June  30,  Parrait  v,  Parratt. 


July  t,  Todd  V,  Sims. 
Moriarty  v.  Pateraon,  fur.  dirs.  and  costs, 
July  9,  Alston  v.  Blake. 
Barnard  v.  Papineau,  Ditto  «.  Bond. 
July  5«  FeU  v.  Groom. 
Spooner  V.Payne,  eqy.  read,  and  ooata. 
Robinson  v.  Geldard,  fur.  din.  and  costs* 
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SANKRUPT  LAW  CONSOLIDATION. 
BILL. 


Perhaps  no  nieasupe,  totally  irukpcnd- 
ent  of  pofitical  or  party  considerations,  ever 
obtained  a  greater  degree  of  attention  from 
the  public,  the  legal  profession,  and  the 
legislature,,  than  tlie  Bankrupt  Law.Con- 
solidatioQ  Bill,  brought  dowa  from  tlic 
Houae  q£  Lords^  and  now  re^srred  to*  a 
Sdect  Committee  of  the  Hotiae  of  Com^ 
mons.  The  core  nod  attention  bestowed 
upon  the  bill,  however,  have  not  been  more 
than  commensurate  with  the  importanoe  of 
the  subject,  and  with  a  due  regard  to  tlie 
aature  ai\d.  effect  of  the  changes  proposed 
to  be  made  iu  the  existing  law.  jrauy  of 
the  contemplated  .^Iterations  affect  procL'cd- 
hip  which  have  no  immediate  connection 
with  the  prairtiee  in  bankruptcy,  and  wljich 
would  not  be  looked  for  in  a  bill  with  such 
a  title.  By  way  of  example,  we  may  refer 
to  the  alterations  proposed  in  the  new  bill 
with  respect  to  filing  warrants  of  attorney 
and  cognovits. 

By  the  3  Geo,  4,  c.  39,  warrants  of  at- 
torney or  cognovits  not  filed  within  21  cays 
after  the  execution  thereof,  or  judgment  not 
IxRving  been  entered  up  within  that  time, 
are  declared  to  be  fraudulent  aud  void 
a^ahist  creditors  under  a  bankruptcy  ;  but 
it  is  now  proposed  to  extend  this  provision, 
and  to  make  warrants  of  attorney  and  cog- 
ttorits,  given  by  traders  and  not  filed  within 
twenty-one  days,  void  against  all  creditors, 
to  all  intents  and  purposes  whatever,  al- 
though there  should  be  no  bankruptcy,  and 
although  judgment  should  be  entered  up 
»ithin  the  time  specified,*  The  followuig  is 
the  article  by  which  this  change  is  intended 
to  be  effected: — 

"  If  after  the  commencement  of  this  act  any 
^arrant  of  attorney  to  confess  judgment  in  any 
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pecsonal  aciicB,  or.  any  cognovit  aotioaent  in 
•ay  pcraonal  aciioB,  ahali  have  been  given  by 
any  trader,  and  aiseh  warmnt  ef.  attorney  ar 
eofcnovilt  sieiioncm,  or  a  tru»   copy  thenaof, 
ahall  nut  bairs  been  fiicd  with  the  dsiie  of  the 
docqiteta   aod  judgnteaU    in    the  Court  of 
Queen'H  B«nch  within  lwenty*one  days  neat 
a£t«r  1^  etatutton.  thereof,  in  manner  aod 
form  provided. by  the  act,  (3  Ge©.  4v  e.39,.)  every 
aach  warrant  of  attorney  and  cofpioyit  ar twm^rp 
sh^l  ba  deem«d  fraudulent,  nuH,  and  void,  to 
all  intents  and  purpossa  whatever;  and  if  any 
such  vajrrant  of  attorney  or  cognovit  actummn 
which  shall  ba  so  filed  as  aforesaid  ^ali  hare 
been  fiiven  aul>ject  to  «ny  defeaaance  or  ca«- 
diiJon«  svch  dafeazaaca  or  condition  ahi^  be 
written  on  Hnt.  same  paper  or  parohment  cm 
which  such  warrant   of  attorney  or  cognovit 
,  actionem  shall  be  writttn,  before  the  time  when 
I  the  same  or  a  copy  tliereof  ueepectively  shaU 
be  filed»  otherwise  such  wacrant  of  iUtocney  or 
cognovit  actioaem  shall  be  null  and  void  tp.aj^ 
intents  and  purposes  whatever." 

The  distinolioa  between  traders  oud  noiD- 
traders  is  at  best  an  arbitrary  diatiaotion^ 
I  .and  if  it  be  expedient  that  assurances,  oS  tfa« 
nature  of  warrants  of  attorney  and  cognovita^ 
I  should  b»  filed  in  order  to  give  them  va>- 
'  lidity  when  executed  by  tradeis^  it  w(MiId 
i  be  tiesirable,  if  it  were  only  for  uniloEmity, 
that  th«  sopie  pnkciple  should  he  appliet^ 
to  persons  executing  instcunienis  of  this 
description  who  are  not  traders  ^^ithin  the 
meaning  of  the  Bankrupt  Laws^ 

The  pi'oposal  contained  in  the  hilj,  tp  pu^ 
judges'  orders,  under  which  the  plaialiff  is 
at  liberty  to  sign  judgment  or  issue  e:»ocar 
tion,  in  the  same  category  as  secret  wacrants 
of  attorney  and  cognovits,  is  altogether  new. 
The  "article"  is  in  these  terms  : — 

"•Every  judprg's  order  made  by  consent,  given 
after  the  commencement  of  this  act,  by  any 
trader  defendant  in  any  personal  action,  and 
whereby  the  plaintiff  ia  such  action  shall  be 
authorized  forthwith  after  the  making  of  such 
order,  or  at  any  ftiture  time,  to  sign  or  enter 
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Qp  judgment,  or  to  issue  or  take  out  execution 
in  such  action,  and  whether  such  order  shall 
be  made  subject  to  any  defeasance  or  condition 
or  not,  in  case  the  action  in  which  such  order 
shall  be  made  shall  be  in  the  Court  of  Queen's 
Bench,  or  a  true  copy  of  such  order  in  case  the 
action  wherein  the  same  is  made  shall  be  in 
any  other  Court,  shall,  together  with  an  affi- 
davit of  the  time  of  such  consent  being  given, 
be  filed  with  Uie  clerk  of  the  docquets  and 
judgments  in  the  said  Court  of  Queen's  Benoh 
within  twentv-one  days  after  the  making  of 
such  order,  m  like  manner  as  a  warrant  of 
attorney  in  any  personal  action  and  a  cognovit 
actionem  given  by  any  defendant  in  any  per- 
sonal action,  or  copies  thereof  and  affidavits  of 
the  execution  thereof  respectively,  may  be  filed 
with  the  same  clerk  within  the  space  of  twenty- 
one  days  after  such  warrant  of  attorney  or  cog- 
novit actionem  shall  have  been  executed,  other- 
wise such  judge's  order,  and  any  judgment 
signed  or  entered  up  thereon,  and  any  exe- 
cution issued  or  taken  out  on  such  judgment, 
shall  be  null  and  void  to  all  intents  and  pur- 
poses whatever ;  and  the  provisions  respec- 
tively contained  in  the  acts  (3  Geo.  4,  c.  39, 
and  6  &  7  Vict.  c.  66,)  for  liberty  to  file  war- 
rants of  attorney  and  cognovits  actionem,  or 
copies  thereof,  with  the  said  clerk,  and  for  the 
said  clerk  to  make  certain  entries  and  search  in 
relation  thereto,  and  for  entering  satisfaction 
thereon,  and  for  fees  for  search  and  filing  and 
taking  offices  copies,  shall  extend  and  be  ap- 
plicable to  every  such  judge's  order,  in  like 
manner  as  to  warrants  of  attorney  and  cog 
novits  actionem  mentioned  in  the  said  acts." 

**  A  heavy  blow  and  great  discourage 
ment"  is  threatened  in  the  bill  to  proceed- 
ings by  action  against  traders  for  debts,  by 
enacting,  that  the  levy  nnder  an  execution 
in  such  cases  is  to  be  deemed  conclusive 
evidence  of  an  act  of  bankruptcy,  provided 
a  petition  for  adjudication  shdl  be  filed 
against  the  trader  within  one  month,  and 
this  although  the  execution  may  be  levied 
bond  fide  at  the  suit  of  a  creditor  to  whom 
the  law  afibrds  no  other  means  of  redress, 
llie  article  by  which  effect  is  sought  to  be 
given  to  this  veiy  questionable  provision  is 
in  these  words  t^ 

*'  The  levy  by  seizure  and  sale,  or  by  seizure 
only,  under  any  execution  against  or  affecting 
the  goods  and  chattels  of  any  trader,  such 
execution  being  founded  upon  a  judgment  ob- 
tained by  the  plaintifiP  in  any  action  personal, 
brought  after  the  commencement  of  this  act, 
for  the  recovery  of  any  debt  or  money  demand 
in  any  of  her  Majestv's  Courts  of  Record, 
against  such  trader,  shall  be  accounted  and 
adjudged  conclusive  evidence  of  any  act  of 
bankruptcy  committed  by  such  trader  at  the 
time  of  the  seizure  under  such  execution,  pro- 
vided a  petition  for  adjudication  of  bankruptcy 
shall  be  filed  agunst  such  trader  within  one 
month  from  such  seizure,  and  he  be  thereupon 


adjudged  bankrupt ;  and  in  such  case  tbe  pro- 
perty seized  under  such  execution,  or  tbe  M 
value  thereof,  or  the  proceeds  thereof,  if  the 
property  shall  have  been  sold  before  notice 
given  to  the  plaintiff  in  such  action,  or  to  the 
sheriff,  of  the  filing  of  the  petition  for  adjudi* 
cation  of  bankruptcy,  shall  be  forthconuDg  to 
and  recoverable  by  the  assignees  of  the  esute 
and  effects  of  such  bankrupt  from  the  plaiDtiff 
in  such  action,  or  in  the  event  of  such  goodt 
or  chattels  not  having  been  sold,  or  (if  sold)  of 
the  proceeds  thereof  not  having  been  paid  orer 
to  the  plaintiff,  before  notice  to  the  sheriff  of 
the  filing  of  the  petition  for  adjadicatioo  of 
bankruptcy,  from  the  sheriff  or  from  the  plaio- 
tiff,  at  the  option  of  the  assignees;  and  the 

Elaintiff  at  whose  suit  such  execution  8haD 
ave  been  sued  out  shall  be  paid  rateabljr  with 
the  other  creditors  of  the  bankrupt :  Provided 
always,  that  such  plaintiff  shall  have  prefereaci 
for  payment,  out  of  the  property  scixed  undir 
such  execution,' of  the  costs  and  expenses  as 
between  attorney  and  client,  bond  fide  incurred 
by  him  in  obtaining  such  judgment  and  exe- 
cution :  Provided  also,  that  no  plaintiff  shall  ^ 
be  entitled  to  such  preference  for  paymeat  of 
costs  and  expenses  m  any  case  where  the  ex^ 
cution  shall  have  been  founded  on  a  jadgmect 
on  a  warrant  of  attorney  or  cognovit  actionem 
given  by  the  trader  by  way  of  fraudulent  pre- 
ference of  the  plaintiff,  or  on  a  judgment  signed 
under  a  judge's  order,  such  judge's  order 
having  been  obtained  by  consent  given  by  th« 
trader  by  way  of  such  fraudulent  preference" 

The  ftamer  of  this  article  appears  to  hare 
had  some  misgivings  as  to  the  justice  of 
throwing  upon  a  diligent  creditor,  who  re- 
alised the  amount  of  his  judgment,  the 
costs  of  the  only  course  of  proceeding  to 
enforce  his  claim  which  the  law  permitted, 
and  it  is  therefore  proposed  that  the  eie-  j 
cution  creditor  shall  have  a  preferential 
claim  upon  the  property  seized  under  eI^ 
cution  for  his  costs  as  between  attorney  m 
client  How,  or  against  whom,  this  claiin 
is  to  be  enforced,  is  not  stated,  but  the  sue 
ceeding  article  (114)  points  out  the  course 
to  be  pursued  by  assignees  to  recoTer  tbe 
goods  of  a  bankrupt  taken  in  execution  or 
the  proceeds  thereof,  as  explained  in  the 
article  last  cited.  If  passed  in  its  present 
shape,  it  will  create  a  new  branch  of  pr»<^' 
tice  in  the  Courts  of  Law :  it  is  as  follows  :- 

"  The  remedy  for  recovery  of  any  such  good-* 
and  chattels  as  are  referred  to  in  the  last  pre- 
ceding article,  or  the  value  thereof  or  '^^^P"? 
ceeds  thereof,  (as  the  case  may  be,)  «?hall  w 
had  and  taken  by  the  assigtfees  in  the  Ojurt 
in  which  any  such  judgment  shall  have  been  | 
obtained,  upon  motion  or  summons  for  a  riw 
to  show  cause ;  and  it  shall  be  lawful  for  sua 
Court  or  judge  to  make  absolute  or  discharj 
such  rule,  or  allow  or  dismiss  such  motion,  (» 
the  case  may  be,)  and  to  direct  tbe  costs  of  tw 
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Implication  to  be  paid  by  either  party,  or  to 
oike  such  other  order  therein  as  to  such 
Court  or  judge  shall  seem  fit :  Provided  always, 
that  any  order  made  by  a  judge  as  aforesaid 
may  be  discharged  or  varied  by  the  Court,  on 
application  made  thereto  by  either  party  dis- 
satisfied with  such  order:  Provided  further, 
that  such  judge  may,  if  he  shall  think  fit,  direct 
an  issue  to  be  tried  in  such  court  and  in  such 
manner  as  he  shall  think  fit,  and  that  he  shall 
decide  according  to  the  verdict  returned." 

We  presume  it  is  intended  that  the  exe- 
cution creditor,  who  has  the  unsatisfactory 
alternative  imposed  upon  him  of  paying 
over  to  the  assignees  the  proceeds  of  an 
execation  levied  bond  Jide,  is  also  to  apply 
to  the  Court,  or  a  judge,  to  be  allowed  his 
costs  fairly  incurred  in  obtaining  judgment 
and  eiecntion.  Where  the  judgment  is 
fonnded  on  a  warrant  of  attorney,  cognovit, 
or  judge's  order  given  by  consent,  however, 
it  seems  the  Court  or  judge  will  have  to 
try  upon  affidavit  the  question  whether  any 
such  security  was  given  to  the  execution 
creditor  by  way  of  fraudulent  preference. 
It  is  surely  deserving  of  serious  considera- 
tion, whether  questions  of  this  nature  can 
be  so  disposed  of  satisfactorily? 

The  effect  of  these  clauses,  however,  is 
comparatively  insignificant,  when  eompared 
with  the  changes  which  the  bill  proposes  to 
introduce  in  the  law,  with  respect  to  trans- 
actions between  persons  unable  to  meet 
their  engagements  and  all  others.  Not 
only  is  it  declared  (by  article  106)  that  any 
tnder  making  a  secret  transfer  of  any  of 
his  goods  or  chattels  shall  be  deemed  to 
hare  committed  an  act  of  bankruptcy ;  and 
that  any  transfer  by  way  of  sale,  pledge, 
mortgage,  or  otherwise,  not  followed  bv  a 
^on^/de  removal  of  the  property,  within 
one  month  afler  the  date  of  the  transaction, 
or  two  months  before  a  petition  for  adjudi- 
cation of  bankruptcy,  shall  be  taken  to  be 
a  secret  transfer ;  but  it  is  also  proposed  to 
provide,  that  every  payment  and  every  de- 
"▼wy  or  transfer  of  goods  made  bv  or  for  a 
bankrupt,  within  two  months  of  iiis  bank- 
niptcy,  other  than  in  the  ordinary  course  of 
trade,  to  or  for  any  creditor,  whether  such 
payment,  transfer,  or  delivery  shall  be 
nude  voluntarily  or  under  pressure,  shall 
be  deemed  a  fraudulent  preference,  and  be 
▼Old  agamst  assignees,  with  the  proviso, 
however,  that  no  bond  fide  purchaser  or 
bolder,  without  notice  of  the  fraudulent 
preference,  shall  be  liable  in  respect  thereof 
to  ttsignees.  fiy  a  subsequent  article,  (art. 
IS%)  every  conveyance  and  equitable  mort- 
S^ge  given  by  a  bankrupt  in  respect  of  an 
utecedcnt  debt,  within  two  months  of  his 


bankruptcy,  such  bankrupt  being  unable  to 
meet  his  engagements,  is  to  be  deemed 
fraudulent  and  void  as  against  his  assignee^, 
whether  made  voluntary  or  under  pressurcj 
and  in  contemplation  of  bankruptcy  or  not, 
unless  such  conveyance  or  equitable  mort-» 
gage  be  given  ''in  pursuance  of  an  agree- 
ment in  writing  made  at  the  time  of  con- 
tracting the  debt."  And  as  the  person  to 
whom  the  conveyance  or  equitable  mortgage 
is  given  may  part  with  the  property  con- 
veyed or  charged  to  some  person  whose  title 
cannot  be  legally  impeached,  it  is  provided—* 

"  That  the  full  value  of  such  property,  or  of 
80  much  thereof  as  shall  have  been  so  parted 
with,  shall  be  forthcoming  to  and  recoverable 
by  such  assignees  in  actions  of  debt  or  on  the 
case  upon  promises,  as  so  much  money  had 
and  received  to  the  use  of  the  assignees,  and 
such  last-mentioned  actions  shall  in  such  case 
be  sustainable  either  agsdnst  the  person  to 
whom  any  such  conveyance  or  equitable  mort- 
gage shall  have  been  made  and  executed  or 
given,  (as  the  case  may  be,)  or  agsunst  any 
person  who  shall  have  parted  with  such  pro- 
perty, and  who  if  he  had  not  parted  with  the 
same  would  have  had  no  right  to  retain  the 
same  as  against  such  assignees." 

Without  staying  to  comment  upon  these 
provisions,  we  tmnk  the  mere  recital  of 
them  goes  far  to  justify  the  statement  of 
Lord  John  Russell,  that,  whatever  amount 
of  consideration  the  measure  obtained  during 
its  progress  through  the  Upper  House,  its 
enactmente  are  too  extensive  and  important 
to  render  it  possible  that  the  other  orancli 
of  the  legislature  could,  without  a  surrender 
of  its  most  useful  functions,  adopt  them, 
until  time  has  been  afforded  for  minute  in- 
quiry and  deliberation.  Conceding  that  the 
bill  IS,  on  the  whole,  a  valuable  improve- 
ment on  the  existing  law,  still  no  measure 
has  for  some  time  hetn  brought  before  par- 
liament where  there  is  less  reason  for  im* 
patience  or  precipitancy*  The  sugeestion 
throfrn  out  at  one  period,  and  speeculy  re- 
tracted, that  some  individuals,  or  a  body  of 
persons,  had  an  interest  in  obstructing,  and 
were  determined  to  impede,  the  progress  of 
the  bill,  is  simply  ridiculous,  and  the  urgent 
pressure  applied  in  more  than  one  quurter 
to  pass  the  bill,  without  even  the  ordinary 
delay  and  consideration  which  a  measure  of 
this  description  mar  he  expected  to  receive 
from  the  ^ouse  of"^  Commons,  creates  the 
suspicion  that  some  job — ^greater  or  smaller 
— is  concealed  and  may  be  discovered  in  the 
bUl. 

In  the  changes  which  are  taking  ^lace 
in  the  Law  of  Debtor  and  Creditor,  it  is 
remarkable   that   our    legislators   are   in 
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stevcrin  t^flpMte  Tetraeitig  Hhe  steps  tram 
"viliidi  -fhey  departed.  Amongst  others,  the 
mercfamts  of  London  hmve  esqiressed  their 
deep  regret  that  the  Bankrupt  Law  Amend- 
ment  Bill  does  not  give  the  power  of  arrest 
cm  maMe  process,  (properly  guarded  against 
irtrose,)  -which  they  helieve  to  he  indispen- 
sable to  check  tlie  progress  of  Teckless  and 
fraudulent  trading  in  its  early  stage.  We 
hvrealso  now  to  direct  attention  to  a  pe- 
tition jnst  presented  from  •'The  Liverpool 
Gtmrdian  Society  fer  Hie  Protecticm  of 
Trade,"  in  which  a  modified  power  to  arrest 
fii^itive  debtors  is  suggested.  The  pe- 
titioners state — 

'That  it  «rou3d  be  of  the  highest  service  to 
ihe  mercantile  interests  of  this  country  if  power 
were  given  to  local  authorities,  such  as  the 
Commissioners  in  Bankruptcy,  the  Judges  of 
the  County  Court,  or  mayors  of  corporations 
in  larffe  towns,  to  arrest  or  detain,  for  a  limited 
periody  fu^tiive  debtors,  until  proceedinjrs  in 
oankruptcy  or  at  common  law  could  be  taken 
gainst  them. 

"That  the  want  of  such  a  power  is  deeply 
felt  in  most  seaport  towns,  but  chiefly  in  Liver- 
pool, where  the  greatest  facilities  are  afforded 
for  parties  to  quit  the  kingdom,  and  the  least 
innlities  ane  .provided  for  their  detention; 
i&d,  con«eauent]v,  fraudulent  debtors  gene- 
sally  succeed  in  defxaoding  Uieir  creditors  by 
making  Liverpool  their  place  of  departure, 
relying  securely  on  their  creditors  being  de- 
hr^d  severd  days  in  obtaining  any  process 
for  their  detention." 

.  THE  ATTOKNEYS'  CERTIFICATE 
DUTY. 

In  the  debate  on  fihe  Budget,  on  Jvne 
Lord  Robert  Grosvenor  expressed 
kis  wneere  regret  that  his  right  honourable 
friend,  the  Qmnoellor  of  the  Ekcche^uer, 
had  lield  oat  no  4iope  of  repeoHng  tfasA 
ttMMt  UBjust,  Most'oppgcesiye  and  ini%oito«s 
tax,  the  Attorneys'  Anmial  Certificate  Duty. 
He  assured  the  Hease,  whateverthey  might 
6iink  of  it,  this  tax  was  an  <0ner0iis  -burden 
m>on  many  respectable  «nd  worthy  persons. 
Be  had  been  very  lenient  to  the  right 
lioiifmrable  gentleman  last  year,  but  *Hwtm 
iM-duty  to  inform  bhn  diattfae  parties  who 
'  SPnmBfed  mder  it  ipeve  veainved  to  ^sndttie  it, 
tiD  longer,  fieind  been  hoping  every 'night 
f&e  some  time  pfist  'fer  an  vipportnaily  of 
liRRgiBg  the  sdbject  before  the  Honse ;  it 
lirast  now  be  pressed  <»n,  and  whenever  he 
did  so  he  gave  the  right  honourable  gentle* 
tmai  frir  ^warakig;  -to  «pi»e  beHh  of  them 
fthetroMe,  by  amrraMiering  widi  a  goad 
tfraae,  forhtmM.  ammvt  hka  tfant  ewati  a 


case  of  ifljustiee  \w)uld  be  estiA)li8lMid  » 
must  compel  him  to  remove  this  restrictiwi 
on  the  exertions  of  a  highly  usefbl,  merito- 
rious, and  he  would  add  poweiM  dass. 
They  ought  not  to  be  subject  to  so  odious  i 
tax. 

It  must  be  gratifying  to  the  profeisionto 
witness  the  earnestness  and  fetee  with 
which  their  cause  has  thus  been  sdFocrted 
by  a  member  of  the  Legislatore  of  so  mnch 
importance  and  of  soch  high  rank,  as  the 
nobk  representative  for  the  Melropolitaa 
County.  Tlie  case  is  wisely  entrusted  to 
Ilia  hands,  and  we  have  no  doubt  of  ulti- 
mate success.  It  can  scarcely  be  expedad 
to  carry  the  repeal  in  the  present  SessioQ: 
Truth  and  Justice  are  of  slow  progress,  bat 
attention  is  now  fully  iiwakened  to  the  sub- 
ject. It  must  ere  Iwjg  be  decided,  tad 
seeing  the  maniicst  equity  of  the  dain,  ^t 
cannot  fear  the  result.  There  may  be  aa 
oooasional  sneer  at  the  demand  of  Uvven 
to  be  relieved  from  burthens  which  they  are 
mistakenly  supposed  to  be  well  able  to 
bear ;  but  under  judicious  managemeot, 
and  supported  as  the  cauae  now  is  by  die 
power  and  ipfhience  which  have  been  sc- 
oured, it  must  prevauL  It  is  now  late  iu  the 
SessioB,  and  hints  have  been  ^ven  of  a  pro- 
rc^ation  earlier  than  lUMuil  4  hut  we  still 
hope  §(x  «n  effeofeive  -demonatiation,  pie- 
pamtory  at  hmt  to  an  early  opaui^  of  the 
next  campaign. 


STATE  OF  THE  FROFESSION. 

An  able  article  ou  the  State  of  the  Pro- 
fessiou  appeared  iu  the  last  number  of  the 
Law  Review,  to  several  points  of  whicb  « 
wish  to  direct  the  attention  of  our  readers, 
and  regret,  indeed,  that  circumstances  bare 
prevented  our  earlier  notice  of  the  subject.* 
The  writer  observes  upon  the  rapidly  in- 
creasing number  of  both  'l)rnuches  of  tnc 
profession^  and  the  devices  which  the  rest 
of  mankind  are  falling  upon  to  do  witboat 
them,  as  shown  in  the  numerous  cornmis- 
stons  and  offices  having  judicial  functioss, 
which  have  been  created  during  the  last  20 
years.     And  then  he  observes — 

"  internal  joslomiaa,  fthe  constant  aooom- 
panimcot  of  such  a  atate  of  thlugs,  axe  rife  witQ 
lis,  which  is  shown  ia  the  struj^f^e  growing  sp 
(we  see  no  good  season  for  disguising  it)  be- 
tween the  two  principal  divisions  of  the  l<^ 
profession  for  position  and  profit,  or,  sa  the 


*  A  recent  article  in  the  Israsf-also  deia** 
atteiiCioB,  %ear'mg  tm  the  •objects  a^  The  1 
jMlitaB  and  fSFOvnaoial  IsMr  i 
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Attornies  desire  to  participate  more  largelf  in 
tke  SffiTtff  the  patronage,  sad  the  profesawaal 
noogoition  which  biChefto  hove  betti  aocordod 
to  Buzbtars.  Tha  Barriatars  find  not  only 
these  important  mattera  Init  their  rery  life 
blood,  their  revenues,  without  whidi  neither 
life  nor  honour  can  live,  in  the  world  as  at 
present  ronstitnted,  encroached  upon  by  the 
gnw'mg  importance,  juslafied  by  the  improved 
iflftiUigMicc^  ae^vily,  and  Teapeetability  of  the 
Attoraies.  Aa  in  moat  nAer  eaaee,  the  battki- 
ciy  does  not  diadose  the  true  nature  of  the 
coidicL  The  modesty  of  the  combatants  for- 
bids the  avowal  of  it,  even  if  it  have  been  so 
veil  considered  as  to  be  fully  known,  and  it 
reBKBOB  for  some  disHtsveaied  byatandcr  to 
ast  the  part  of  .moderator  and  arbitvalar,  to 
skoirtoaacb  par^lhs  tsue  vatara  of  itsrpo* 
sitioD,  and  %  ma  kind  offices  to  reconcile  their 
mtoil  interests,  leat  the  public,  whose  wr- 
Tints  thsy  are,  may,  out  of  their  quarrels,  find 
ctose  to  discard  or  to  dusfaonour  botlk" 

TheYeviawer  thea  iBtimates  liis  purjpase 
of  undertakiiig  tke  .task  thua  jumoonoed, 
and,iBthe€rstpkoe,.lie  prooeedB  to  indi- 
cate the  difficulties  hf  which  the  subject  is 
strrmmded.    He  observes  that — 

''Tliejpioauiictit  difiadty  in  tfw  caaeia  the 
awuaylaagf  nrfr*ennnent  dignity  on  tbepdrt 
oflheBir,aadthe  oDJoymieiit  in  a^^nsora  cer- 
tain digMe  of  tlw  aMun  aaaisea  of  dijjrw^'^ 
msney  Tetania,  ob  ttha  part  of  the  Attornies. 
ISmts  aao  ba  no  woiWy'dippiity  without  n- 
Tomer;  md  iuwidmlu  in  tha  poaaeaaion  of  the 
wtlMocatad,  the  mtelKynt,  the  well-oon. 
dactad  patron,  amnot  bewiChoMtmueh  dignity, 
or  what  m  die  woald  pasaea  for  aocfa.  The 
prablemis  to  abate  sonwwhut  of  the  aaaaBaption 
oa  the -part  of  the  Barriateca  without  .sacriticing 
the  iwiy,  and  oordially  to  admit  as  fsUows 
of  the  emft  not  the  kmw,  but  the  noie  active 
aemben  of  tin  prefesaton.  If  aome  onai|py, 
skiD,  and  diacratiDn  benot  direoted  to  tfaia  end, 
tbe  Bar  wtU^as  -m,  bodf,  aoon  occimy  the  aome 
portion  aatfaat  of  the  Houae  of  Lords  in  le- 
htion  to  the  House  of  Commona, — a  vesult 
^iehwiil  be  oa  prqudioial  to  the  public  as  it 
wffl  be  to  both  brandies  of  the  psotesaion,  and 
one  therefore  udiich  we  coutempiate  with  di»- 
noy;  hut  we  state  ihe  matter  thus  plainly  ^at 
oms  taaf  look  4t  it,  aa  we  for  a  hmg  time 
l»e  deac,  ftdi  in  the  f  ao&  The  events  of  the 
^t  year  have  told  us  all,  in  many  wajn,  that  it 
it  not  by  abutting  our  e^es  to  the  fact  that  we 
cm  rob  itof  euatenee,  but  that  we  most  aoek 
ts  modify  and  legutete  uiwmiaataaaea  brtimely 
"^atesmanah^.  liiae  the  ^rorktng-  of  dtiMr  ^ro- 
^'oBsof  soenl  life,  the  wuHung  of  thia  must 
iMeds besfanv,  (peihaiis  elower  than  tin 
tfOBf  demands)';  !for  it  woold  foe  «8 
""tentwith  probability  that  att  empty  faaada  _. 
the  Bar  should  part  at  ones  ^or  veadUytwith 
Mwy^atte-pretanaion^^rod  iaeonnalent  with  all 
Pntinoenhflt  thoBo  meaheva^f  the  Attoniey 
c*^)  vh*  gm  i^EWcely  iMogpiaad  hj  ilflhsir 


bretiirtn  ais  fellows,  should  be  wdeomed  m 
fellows  nmovkf]^  the  8hnr,  who,  from  lugher  ed** 
cation,  and  some  other  causes,  have  natural 
as  well  as  professional  claims  to  peculiar  r»* 
spect." 

In  several  iutides  of  this  able  journal, 
we  have  been  much  gratified  in  noticing  the 
candid  and  iiberal  aeknowledgmcuts  whkah 
ape  made  of  tiie  hiudable  means  adopted  faj 
tke  attorneys  and  soliciton,  as  woU  to  up* 
hold  their  own  character,  as  to  afford  <7ppor- 
tunities  to  those  who  may  succeed  tfaetn  of 
still  further  improvements  in  legal  educa- 
tion, professional  attainments,  and  houour*- 
able  piuctice.  The  writer  before  us  thua 
prooeeds: — 

**  It  is  now  some  years  since  the  ^Ue  of  die 
Attornies  took  measures  to  secure  the  respect- 
ability of  their  profession,  by  requiring  of  its 
members  a  pfood  professional  education,  which 
has  already  produced  a  very  marked  improve- 
ment ^mong  them ;  while»  as  we  are  all  aware* 
the  improvement  of  education  generally,  espe- 
cially among  the  midille  classes,  has  conferred 
upon  the  middle  classes  advantages  whkh  the 
public  schools  and  universities  have  not  alwaya 
accorded  to  the  higher  classes.  The  natural 
boundaries  of  the  two  "branches  of  the  profes* 
sion  are  therefore  falling  away,  and  if  the  di- 
vision of  labour  is  continued^  it  must  be  on 
principles  founded  upon  what  Mr.  Square 
would  call  the  nature  and  fitness  of  things. 
The  Attorney  is  no  longer  (if  he  ever  was)  the 
creeping  servile  thing  which  it  delighted  thf 
authors  of  older  plays  and  novels,  and  aome 
of  their  modern  plagiarists,  to  describe  the 
scrivener  of  former  day  to  be.  He  holds  up 
Ua  head  with  the  best,  and  bends  it  only  with 
the  courtesy  which  every  gentleman  will  accord 
to  others,  according  to  the  expectations  which 
their  station  entitles  them  to  entertain,  or  ac- 
cording to  the  better  right  which  they  acqtura 
by  their  conduct." 

The  drrisioii  «f  prafi»sioinl  laboar  h^- 
tweeii'the  two  bTancbes  <ff  the  piofessiettis 
next  adverted  to,  and  it  is  observed,  ^lat 
when  the  necessity  v^iA  "first  establiafhed 
this  division  ceased,  convenience  recom- 
mended its  continuanop. 

"  The  more  piaotical  or  mechatisoal  dutiaa 
requires,  not  so  muoh  a  different  order  aa«^ 
different  kind  of  mind,  from  that  which  the 
th#of«ti6id  or  inteHe^ud  requires.  And  it  ia 
not  only  a  different  kind  of  nind  wMch  is  i»» 
qoieite,  hut  a  different  kind  of  habit.  In  one 
it  must  be  vefleetive  or  apeoulative,  in  the  other 
active  or  practical.  Tins  division  is  eleari^ 
becoming  lees  and  less  necessary.  Ctenerat 
educatian  confers  correct  habits  df  thongllt 
and  re»dy  apprehension,  which  go  a  grwl  way 
to  make  a  good  lawyer.  It  is  mft  diflicull  tl^ 
saperadd  the  'technical  knowledge,  'Whlch«  ili 
apite  of  mniy  hindraacea,  'je  rapidly  heooana|t 
oisK  simple  and  maangeaUe,  beaidea  wfau^ 
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(in  its  present  state),  it  is  more  easily  learnt 
and  impressed  on  the  mind  by  practice  than 
by  reading,  so  that  the  practitioner  has  less 
and  less  need  of  his  intellectual  aid,  the  Bar- 
rister or  Advocate.  Indeed,  a  well-organised 
office  can  to  a  very  great  extent  dispense  with 
the  services  of  the  Bar,  except  for  those  matters 
in  which  the  presence  or  the  signature  of  the 
Advocate  is  required,  or  for  matters  of  rare  oc- 
currence. The  addition  of  one  or  two  intelli- 
gent young  men  of  speculative,  reflective  minds, 
m  short,  of  those  qualities  which  go  to  make 
good  chamber  counsel,  in  addition  to  those 
more  active  men  of  active  habits,  which  go  to 
make  the  good  practitioner,  will  serve  his  pur- 
pose, unless  he  require  to  relieve  himself  from 
responsibility  by  obtaining  the  opinion  of 
counsel,  as  a  special  justification  for  his  client. 
In  the  great  offices  especially,  the  division  of 
labour  that  obtains  among  the  partners  and 
principal  managing  clerks,  to  whom  consider- 
able salaries  are  often  given,  enables  the  practi- 
tioner to  accomplish  the  entire  range  of  legal 
business. 

"  On  the  whole,  we  regard  it  more  as  a  ques- 
tion of  interest  to  the  Barrister  than  to  the 
Attorney,  whether  the  duties  of  the  two 
branches,  as  at  present  conducted,  should  be 
mingled.  In  most  professions  and  businesses 
the  majority  of  those  who  have  realised  fortunes 
will  be  found  to  have  derived  their  gains  in  no 
inconsiderable  measure  from  participating  in 
the  profits  of  the  routine  or  mechanical  parts  of 
it ;  of  the  constant  as  distinguished  from  the 
exceptional  or  the  occasiond.  Men  of  good 
fortune,  or  of  moderate  competence,  who  can 
afford  to  wait,  do  not  feel  the  difficulties  of  the 
case  further  than  that  from  insufficient  occupa- 
tion their  faculties  are  permitted  to  rust,  and 
more  energetic  people  pass  them.  Men  of 
commanding  abilities,  with  opportunities  of 
display,  feel  it  somewhat  less,  and  thrive  here 
as  they  would  thrive  any  where.  But  the  ma- 
jority of  professional  persons,  not  cleverer  than 
their  compeers,  in  these  clever  days,  feel  it 
wofuUy.  It  is  said  that  a  high  legal  person* 
age  observed,  in  reference  to  the  number  of 
candidates  for  the  office  of  Judge  in  the  new 
County  Ck)urts,  that  nothing  gave  nim  so  much 
pain  as  to  find  how  poor,  in  pecuniary  circum- 
stances, the  Bar  was  as  a  body." 

We  agree  with  our  learned  contemporary 
that,  notwithstanding  this  state  of  things, 
there  is  no  cause  for  despair. 

''  We  believe,"  he  says>  "  that  if  the  mem- 
hers  of  the  Bar  would  cast  aside  petty  jealousies 
of  their  fellows  of  the  same  degree,  earnestly 
consider  what  is  necessary  to  make  the  profes- 
sion, in  a  far  greater  degree  than  it  now  is,  an 
intellectual  and  honourable  calling,  worthv  of 
men  of  genius  and  science,  and  frankly  amnit 
the  membem  of  the  other  branch  to  the  status, 
^ich  they  have  won  by  their  inmhgenoe,  and 
by  their  efforts  to  elevate  the  character  of  their, 
fellows,  the  task  would  not  be  difficult.  Let 
tl^e  right  spirit  be  evokedj  and  we  dioubt  not 


thai  the  force  of  opinion  will  have  its  osoal 
results." 

The  Law  Eeview,  as  the  constant  adro- 
cate  of  the  amendment  of  the  law,  naturally 
contends  for  a  large  measure  of  reform  in 
our  ancient  institutions,  and  ^we  must 
acknowledge  that  the  proposed  remedial 
scheme  is  a  very  liberal  and  comprehensive 
one.  The  example  of  the  Inns  or  Court  of 
excluding  attorneys  and  solicitors  is  dis- 
tinctly eschewed,  and  the  door  is  thrown 
open  to  all  branches  and  classes  of  the  pro- 
fession. The  following  is  an  outline  of  the 
proposed  remedies : — 

"  We  will  say  nothing  of  a  Minister  of  Jus- 
tice, or  of  a  I^w  University,  or  of  a  better 
manner  of  publishing  Law  Literature,  which 
have  been  mentioned  and  discussed  on  other 
occasions;  all  powerful  and  necessary meaos 
for  the  entire  and  permanent  well-dmag  of  the 
I  profession.  Ouv  immediate  remedy  would  be 
the  union  of  the  two  branches  of  the  profession, 
without  destroying  any  present  institution,  or 
altering,  at  present,  the  status  of  either  branch. 
Let  a  Law  Club  or  Society  be  established,  into 
which  should  be  admitted  all  Judges,  Benchers, 
Que;en's  Counsel,  Serjeants,  Judlges  of  Coostj 
Courts,  Police  Magistrates,  official  lAWjtn, 
Members  of  the  London  Law  Societies,  Clerks 
of  the  Courts,  principal  officers  of  the  Superior 
Courts,  and  afterwards  let  members,  of  what, 
ever  rank  or  degree,  be  admitted  bv  ballot. 

"  The  poipt  of  union  would  be,  by  vdl 
organizing  the  society  as  a  species  of  legal  aid 
and  assurance,  to  have  a  complete  libnuy ,  and 
to  afford  other  means  of  living  readily  to  mem- 
bers any  information  wluch  &ey  may  require 
for  their  professional  or  official  occasions. 

•'  £very  member  should,if  possible,  be  aaofli- 
cer»  charged  with  some  division  of  duty,  in  that 
wide  and  trackless  field — our  law  as  it  is  now-^ 
80  as  to  give  lum  a  natural  and  ordinarv  means 
of  jntercoiirse  with  his  fellows,  and  at  the  same 
time  afford  the  best  chance  of  leaving  no  point 
unpro^ded  for.  Taste,  or  occupation,  or  pre- 
vious pursuits,  would  dictate  the  part  which 
eacb  would  seek* 

"To  the  library  might  be  added  readings  of 
Nsir.,Stajtutes»  and  the  most  important  deci* 
sioi^  with  discussions  thereon,  after  the  manner 
of  our  literary  societies,  with  the  view  to  obn- 
ate  the  difficulty  that  most  men  in  practice  find 
in  keeping  pace  with  the  changes  in  the  law  by 
legislation. 

**  h  school  consisting  of  the  pupils  and  clerks 
of  4he  members  of  the  profiession  would  gin 
oosasioa  for  sad  consttaicy  to  these  deoonstn- 
tMms^  and,  by  smployisg  the  scholars  m  the 
coUsiCtion  and  prsparation  of  the  materiali  and 
in  the  labours  of  the.  library,  indirectly  affora 
assistance  to  those  members  of  the  profession 
whosie  time  and  attention  are  already  occupied 
with  the  labours  and  cares  of  business,  and  to 
whom  the  scholars  stand  in  the  rdation  w 
junior  assistants,  pupils,  or  derks,  while  the 
scholars^  thus  practically  engaged,  would  tc- 
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wan  more  dear,  diBtmct,  and  definite  views 
tnan  are  to  be  derived  from  the  dogmatic  form 
of  teaching,  or  the  looser  conmientarjr  or  lec- 
ture. 

Joint  committees  of  both  honses*  or,  to  speak 
more  literally,  of  both  branches  of  the  profes- 
sion, might  consider  projects  of  amendment. 
Of  Uie  practicability,  utibty,  and  convenience 
of  such  a  combination,  we  have  a  type  in  the 
Law  Amendment  Society,  which  numbers 
amonffst  its  members  not  onlv  lawyers  of  each 
branch,  but  of  each  part  of  tne  kingdom,  and, 
beaidea  that,  legislators  of  both  houses,  and 
merchants  and  men  of  business.  Whether  the 
dob  should  admit  laymen  of  the  same  kind  to 
a  limited  extent,  and  under  conditions,  would 
with  many  be  a  doubtful  question,  as  involving 
^sdoaure  of  the  mysteries  of  the  craft.  We 
should  inchne  to  the  franker  course,  by  which 
we  fed  assured  not  only  much  valuable  aid 
and  intelligence  would  be  obtained,  but  more 
assured  recognition  and  support  among  the 
other  dasses  of  the  people,  and  by  the  legida- 
tare  of  the  country.  We  should  hope  to  see 
the  Law  Amendment  6odety  swallowed  up  and 
^its  exertions  continued  in  an  institution  of  this 
'compreheDsive  character. 

"The  next  point  would  be  to  establish  a 
Court  of  Honour,  or  Court  Legd,  answering  to 
the  Court  Martid,  for  adjudicating  upon  cases 
of  alleged  misconduct,  with  power  to  miict  the 
penal^  of  disbarring,  striking  off.  the  rolls, 
disqualifying  for  office,  or  censure,  subject  to 
apped  CO  the  Courts. 

**  Perhaps,  however,  incidentd  to*  this,  or  in- 
dependent of  it,  there  should  exist  some  a^i- 
nistrative  body  to  settle  all  pofaits  of  practice 
rdative  ta  fees;  such  as  tiiat  of  retainers,  which 
hss  kfedv  been  under  discussion,— -a  sort  of 
mixed  trinnnd,  consisting  not  of  solicitors  only, 
but  of  judges,  banisters,  and  solidtors ;  a  cer- 
tdn  msnber  of  county  court  judges,  and  others 
removed  from  aetud  practice--^orm]ng  a  com^ 
pamtivd^  disinterested  body, — ^might  form  a 
part  of  It  as  a  quordm.  The  retired,  judges 
might  be  induced  to  take  part. 

Other  suggestions  are  added,  and  detdls 
and  iOnstrations  given,  which  we  must  defer 
to  aootfier  opportanity.  In  the  meantime, 
we  recommend  the  whole  artide,  from 
whidi  we  have  made  these  extracts,  to  the 
attentive  perusd  of  our  readers ;  and  we 
dially  ere  long,  be  prepared  to  discuss  the  va- 
rious propositions  it  contains, — in  regard  to 
some  of  which  we  may  point  out  some  prac- 
tiod  difificoities  not  eaauy  to  be  overcome ; 
but  we  ftek  assured  that  the  best  intertats 
of  hotli  branches  of  the  profession  will  be 
promcuted  by  a  fnll  and  candid  discassioVi  of 
the  subject  in  all  its  bearings,  and  we  shall 
gUdly  lend  our  dd,  assisted  as  we  are  by 
many  vduable  contributors,  towards  a  satis- 
factory rosult* 


NOTICES  OF  NEW  BOOKS. 


The  Law  of  Property,  ae  arising  from  the 
relation  of  Hueband  and  Wife.  By 
Sydney  Smith  Bsll,  Esq.,  of  Lincoln's 
Inn,  Barrister-at-Law.  1849.  Maxwell 
&  Son.    Pp.  585. 

The  Law  relating  to  Husband  and  Wife 
appears  to  be  a  very  attractive  subject  to 
severd  of  our  learned  writers.  The  prin- 
dpd  modem  work  on  this  important  brancli 
or  law  was  Mr.  Roper's  well-known  treatise, 
of  which  a  second  edition  appeared  in  1826, 
by  Mr.  E.  Jacob,  then  the  learned  reporter 
and  afterwards  the  eminent  Queen's  couhsd* 
The  next  publication  was  that  of  Mr.  Shd- 
ford,  comprising  the  statutes  recently  passed 
on  marriage  and  divorce,  including  volun- 
tary separation  between  husband  and  wife, 
the  husband's  liabilities,  &c.  Then  came 
the  1  St  part  of  Mr.  Macqueen's  work,  re- 
viewed m  our  35th  volume,  page  109,  and 
the  2nd  part,  which  completed  that  very 
able  treatise,  noticed  at  page  99,  ante. 

It  appears  that  Mr.  Bell,  the  present 
author,  some  time  ago  entertained  the  idea 
of  a  new  edition  of  Roper,  but  he  informs 
us  that,  on  close  examination,  he  discovered 
that  Roper's  work  was  inferior,  both  in 
language  and  arrangement,  to  his  Treatise 
on  Legades,  and  that  Jacob  had  left  the 
origuidtext  untouched  and  kept  his  own 
contributions  distmct — so  that  the  reader 
had  to  adjust  for  himself  any  difference  or 
inconsistency  between  the  author  and  editor. 
Mr.  Bell,  therefore,  determined  to  prepare 
an  oriffind  work,  ^ving  a  uniform  account 
of  the  law,  reconcihng  the  matter  of  Roper's 
text  with  Jacob's  additions,  and  incorpo- 
rating the  whole  with  the  statutes  and  de« 
dsions  down  to  the  present  time. 

In  reference  to  the  two  works  on  the 
same  subject  which  have  recently  appeared, 
Mr.  Bell  offers  an  apology  to  the  ]>rofe8sion' 
for  •*  putting  them  to  their  election "  be- 
tween those  and  a  third.  It  appears  that 
he  began  his  book  a  considerable  time  ago ; 
but  an  engagement  to  assist  in  preparmg 
for  government  a  variety  of  model  biUsy 
whidi  were  subsequently  passed  into  those; 
acts  known  as  the  different  "  Clauses  Acts," 
obliged  him  to  suspend  his  labours  entirely ; 
and  when  he  resumed  them,  the  calls  of 
practice  and  the  discharge  of  his  officid' 
duties  in  the  House  of  Lords,  retarded  his 
prc^sress  so  much  that,  thoueh  the  first  ta' 
ooeQpy  the  Md,  he  found  others  had  oome 
upon  it;  but,  inasmuch  as  neither  of  the 
works  to  whidh  he  dludes  seemed  to  him 
entirely  to  supply  the  place  which  this  was 
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intended  to  fcXSl,  he  did'  not  tbial  it  ne- 
cessary to  withhold  iirfirom  publication. 

IfaerpfofeflriiM^  no  dtnib^  paas  by- this; 
TinQship  of  autfaars  iik  tlie  dlsci»siA&  <d  tke 
abstnmef  an&  doubtfid  parts  ot  tke  law< — 
eadv preaentkig'  his. own  view  and  •fferiBg 
his  own  illustrations;  b«£,  £bt  the  most 
party,  the  learned  writers  alike  supply  their 
readers- with  air  the  information  to  be  col- 
lected fVom  the  Statutes  and  Decisions, — 
those  sources  whieh  ace  open  to  all  who  dili- 
gentlj  study  and  carefully  digest  and  arrange 
them.  It  would  be  a  ta^  of  no  pleasant 
Imid  to  compare  these  rival  works^  either 
chapter  by  chapter  and  section  by  section, 
ov  by  any  general  or  sweeping  commentary.. 
Oar  spaae  will  not  permit  it,  and  our 
reader?  can  scarcely  require  it  at  our  hands, 
Ei>r  the  most  part,  we  must  necessarily  con- 
fbe  oursehres  to  the  statement  of  th£  scope 
and  objects  of  each  work.  Our  readers, 
mBke  the  public  in  general,  are  well 
acqnainted  with  the  general  state  of  the 
branch  of  law  under  consideration,  and 
onr  duty  is  perfovmed  by  laying  before  them 
th&  result  of  the  author's  labours  in  collect- 
ing, and  classifying  aH  that  exists  on  the 
aiDJect. 

.  Mr.  Bell''a  work  is  well  arranged.  The 
1st  part  treats  of  the  rights  ancf  liabilities 
arising  by  law  ftom  the  fetation  of  mar- 
na^.  llie  2nd  part  of  rights  and  lia- 
hilities  aimng  to  husband  and  wife  from 
amtract  or  gift.  Then  the  1  at  part  is- 
dxnded  into  eight,  and  the  2nd  part  into 
five  books.  The  sub-divisions  aro  .a» 
fiObw: — 

The  fiiBt  book  is  confined  to  the  effect  of 
marriage  on  the  'prior  acts  of  husband  and 
HRfe*    I.  'With  third  parties.    2,  Inter  u. 

The  second  book  comprises  the  validity 
of  acts  done  by  the  wife  during  coverture* 

li.  GeDsaral  conlncts.  9L  llinidbig  by  wife 
imdar  cniatem  oi  L^BflQn.  3.  Domestic  cm«> 
tnets  for  nee  of  fjemify^  4.  Coutracta  of  wife^ 
fwr  supply  of  necessarica  to  her  own  use.  5. 
Acts  of  married  woman  as  executrix.  6,  Lia- 
Wlftfeg  of  wife  in  respect  of  her  acts  prior  to 
aid  dtaring  coverture,  f.  Liabilities  of  .the 
hnri^d  in  respect  of  acts  of  the  wifb  prier  to 
and*  4liiiiig>  covortuie. 

The  third  book  treats  of  rights  given  by 
I||0  marriage  to  the  husband  ia  the  jper- 
somd  property  of  the  wife : — 

2.  BigfaU  acquiied  hy  the  husband  i&  tfas 
nrstml  pnipeity.  of  the  wife  in  posaetaioBi  3. 
B^IJbta  acmuired  by  the  husband  in  the dioaea in. 
ackonofthawife.  3.  Ri^ta  acc^uired  by  the 
haslnnd  by  the  marriage  m  the  chattels  real  of 
the  wile.  4.  Bights  enjoyed  by  husband  over 
ivoperty  held  by  wife  in  repivsentative  cha-' 


racter;  as  executrix  or  administratrix.  5. 
Equity  of  the  wife  to  a  setflbnxsnt  out  of  ktr 
personal  property. 

The  &urtkboek  esters  upon  the  reali^ 
peiiy  of  the  wife 

r.  Rights  in  her  real  property  retSiDed  ^ 
the  wife  during  her  coverture.  2.  lUghts  hr 
wifb's  real  property  acquired  by  the  husband 
through  the  marriage — befbre  issue  bom.  3. 
Right  in  wife's  real'  property  acquired  by  the 
husband  through  die  marriage  as  tenant  by  the 
curtesy — after  issue  bom.  4.  Power  of  tbe 
husband  to  bind  or  aflbct  rtie  real  property  of 
the  wife.  5.  Alienation  by  husbana  or  wijfe's 
freehold  lands. 

The  fifth  book  states,  the  righte.of  tk 
wile  acqvired  by  tiie>  maraage  m  thepa^ 
perty  o#  the  bosband. 

1.  Rights  of  the  wife  in  the  property  of  the 
husband— during  the  coyertnro.  2.  Bighti 
acqjuired  by  the  wi£e  by  tlia  marriage  in  the 
personal  property  of  the  husband— to  bees- 
joyed  after  coverture  has  terminated. 

The  sixth  book  relates  tx^dke  rights  of  the 
wife  m  the  red  property  of  tfie  fainband  after 
the  coverture  has  terminated. 


I.  Natuoa  of  the  ertata  of  demm,  wad  iA 
diAzent  kinds  c^  it.  2.  What  kinds,  of  pn- 
perl^  of  the:  huahand  tl»  estate:  of  doner 
attaches  upon.  3.  Of  the  titibi  to  dower.  4. 
How.  rights  of  widov  io  her  dbwcr*.  and  of 
third  pattieB  hdcfing^  iatwpoBed  eatatea  an 
adjusted.  5.  On  elKtieai.  h^  the  widow  as  to 
taking  her  cbwcr,  wfaws  oda  oi  tan  ptafBHim 
is  subject  to  it.  &  SSghts  as  tndawae  whoa 
the  widows  o£  cffaaeciilivfr  omecs  ciahn  it  eat 
ofthosamelandaatth&aaaiirtiineu  T.  AangD* 
mentiof  aefttMng  ofat  of  doiwec  9r,  FeweniaBA 
nf^  of  dowreea.  9.  InbifiliBB  of  ttai 
dowreas.  Proceedibga  forrwavaif  of  dower 
at  law  and  m  equity.  lI*  What  the  widor 
shall  recover  for  thne  bygone^  if  put  to  sue  ftr 
her  dower.  12.  Of  the  bar  to  dower  under  the 
.Statute  of  Uses  and  under  the  Dower  Ac^  3 
^t  4  W.  4,  <r.  lOB.  13;  Of  IJhe  1^  bar  t» 
dower  bw  jointure  vnder  Obm  Statute  of  CFki. 
U.  Of  tile  sasigiuDcbt  o^ovtstMndbiiptenDS  m 
a  iDeana  of  defeatinf^tiha  eatatft  of  dnwer.  1& 
Of  the  bar  to  dower  by  the  fornn  of  oonveyaooe, 
taken  to  the  huslmxid  in  caaes  not  coaling 
under  the  Dower  Act.  16.  Of  the  mode,  prior 
to  the  Dower  Ac^  of  barring  dower  after  mar- 
riage by  conveyance  of  husband  and  wife.  Tf« 
Of  the'  bar  to  dower  by  the  hvabaBd'k  to 
with  preelamalioBaw  18;  Of  the  bar  to  dowar 
b^  the  treaaon  o£  the  huabaad;  19.  Of  tlla 
hartodaweF  byaet»af  ths'wife.  20.  Of  tha 
bar  to  widow's  fneebeiich  out  of  copyboldi 
lands.  21.  Of  tile  effect  sif  alienation  by  the 
dowresa  of  the  landa  whereof  she  ia  endo^* 
22.  Of  the  bar  to  dower  by  the  acta  of  third 
parties. 

The  seventh  book  comprises  the  interest 
which  husband  and  wife  take  in  property 
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from   the  legal  effect  giren  to  partietAir 
terms  of  gift  or  limitations  of  property. 

1.  Of  lihe  interest  whicli  husband  siid  wife 
take  in  property  the  subject  of  gift  or  devise  to« 
them,  or  to  third  parties  in  confonction  with 
them.  2.  Of  th«  legal  effect  of  bequests  to 
**next  of  kin,'*  &c.,  as  rej^ards  the  right  of 
ha«]Muid  or  wiife  to  take  unckr  them. 

Book  the  eighth  treats  of  the  power  of  a 
married  woman  to  make  a  will. 

The  2nd  part,  comprehending  the  rights- 
and  liabilities  arisiag  to  husband  and  wife 
from  contract  or  gift,  is  arranged  as  follows : 
The  first  book  relates  to  settlements  by  the 
husband  upon  the  wife,  made  prior  to 
marriage. 

1.  CaaeaiBwhieh  tfaeaettkmentistreaitedas 
the  priee  paid  by  the  husband  for  the  wife's 
prep^ty.  2.  Whether  delivery  of  the  wife's 
property,  parchased  by  the  husband's  settle- 
ment, ia  poatponed.  until  performance  of  bi^ 
coreoanta  in  the  settlement.  3.  Of  the  hus- 
band's covenant  before  marriage  to  settle  a 
sum  upon  the  wife,  or  leave  or  pay  her  a  sum 
se  his  death.  4.  Validity  of  settlement  by  the 
husband  upon  the  wife  before  marriage  as 
against  the  creditors  of  the  husband.  5.  Va- 
lidity of  settlement  of  real  property  by  the 
husband  upon  the  wife  before  marriage,  as 
against  purchasers  from  the  husband.  6.  Of 
the  power  to  revoke,  before  marriage,  a  settle- 
ment made  in  contemplation*orit. 

Book  the  2nd  treats  of  settlements  by 


U  SeCtlemenfe  after  marida^;  how  fas  biadi- 
inip  mwi  tba  wife.  2.  Validj^f  of  gatr.lemattt 
after  nmrrizffft^  a^i^inst  the  creditors-  of  the  luisi- 
baxid^  whea  noade  is  performaace  of  a^aexneiit 
eateBtd  into  pnav  to  marriage.  3.  Validity  of 
settlement  after  marriage  against  cieditorsk, 
when  made  aa  a  voluntary  aet  of  the  husband. 
4.  SettJefflesta  made  by  the  husband  upea  the 
wiiia  after  mawiaye,  foe  mhiable  eonaidecatiiMi 
gumm  \ff  the  wifeer  ber  friends^  0*  Of  Umt 
asttknant  to-  be  made  uodev  4  Gu  4,  e..  7^ 
wiwre  mamage  has  bocn.  celebrated  ia  contia* 
WBtisA  of  ths^  statute^  aa  to  age  and  coBaent 
d  fMuenta  or  guavcyaiis*.  6.  Of  the  proviuen 
far  tiie  irife'a  persAMil  comfort  and  ornamaiit, 
maije  hefore  or  after  marriage^  and  kooimi 
teckatca%  aa  "  pin  moaey." 

Tbe  tUM  Book  is  Cmxted  to  rights  arising 

ta  liQsband!  and  wife  under  gifls  inter  ae  or 

from  third  pasties. 

^  The  Ibwtb  inaU  of  pvepeity  settled  oe 

g^vca  to  be  vfogred  by  t£ie  vife  aa  separater 


1.  What  form  of  settlement  or  ppft  wIU 
era^e  a  arpai'aite  estate  iu  the  wife..  2.  Sepa.. 
Kate  aalate  enaated  br  power  reserved  by  the 
wifiabafiweaMcsiage..   a.  Tradiiiji  by  wi£a.ibc 


'her separate  use;  4.  Tbe  amoeaf  ef  intereer 
which  tile  wife  takes  voder  pavtiKidur  termaoC 
settlements  or  gifts  of  separaSe  estaste.  5.. 
DiapositiAn  hij  the  wife  a£  pnaper^  seUdad  ev 
frivea  to  her  separate  use,  where  tlie  sattlsment 
or  instcirosnt  of  gift  does  net  contain  any  re- 
straint of  the  power  of  alienation.  6.  Of  the 
restraint  affjiinst  alieaation  of  property  settled 
to  the  separate  tree  of  a  married  ^voman.  7*. 
Liability  of  separate  pmperey  of  tfen  momedf 
woman  for  payment  of  her  dbbte. 

The  fifth  book  relates  to  agreements  for 
separation  of  husband  and  wife. 

I.  Of  the  nature  of  the  agreement  by  which 
sei^aration  of  Husband  and  wifb  can  be  accom- 
plished, and  how  and  to  what  extent  it  wiW  Be- 
enforced.  2.  Of  the  consideration  necessary 
to  support  the  covenant  fbr  separate  mainte^ 
nance.  3.  Liability  of  allowance  fbr  separate 
maintenance  of  wifie*  for  her  debts  ana  obli- 
gations. 4.  Of  the  power  ta  put  an  end  to  the 
liability  under  a  covenant  for  separate  mainte- 
nance by  determining  the  separation. 

THE  PALACE  COURT  AND  SMALL 
DEBT&  AMENDMENT  BLLL. 

The  Attorney-General  has  brought  in  his 
bill  to  abolish  the  Palaee  Court  and  other 
Inferior  Courts^  and  to  amend  the  Small 
Debts  or  County  Court  Act.  It  has  not 
yet  beeik  printed*  but  it  will  probably  be  in 
substance  as  follows  : — 

The  Palace  Court  will  be  abolished,  and 
compensation  givenrto  the  judge,  the  counsel, 
the  (itteineys^  aad  o^loers-.  o^  the  Court. 
We  understand  that  much  of  the  supposed 
difficulty  oTarran^ng  the  amount  of  com- 
pensation has  been  removed  by  a  v^ry 
reasonable  proposition  madfe  by  the  at- 
torneys of  the  Courts  with  reference  to  the 
principle  o£  the  present  compensation,  vak- 
ing  due  allowaDce  fos  the  laat.  These  b 
aiM  MMther  leeal  Gatrt^  tbe  buaaen  of 
winch  had  Isvgei^  jnemsed*,  afc  FevenK  in 
Ditvbyehife.  Thia  »  aho  to  be  abeSehed, 
akmg  with  any  other  remamihg  Courte  not 
already  merged  in  the  County  Courts* 

However  desirable  it  may  be  that  uni- 
formitv  in.  theae  Small  Debt  Courts  should 
prevail,  and  though  we  admit  that,  if  the 
principle  on  which  they  are  established  be 
rights  it  ought  to  be  fuOy  earried  out»  we 
cannot  refrain  {son  repeating  that  thj& 
Couflty  Causts  do  not  aosiser  Uia  desnao4^ 
of  tiMt  puUie;  8»  hmg  aa  t\»  parties  9W» 
obliged  to  aMmd'  pefsonally,  and  aaa  nat: 
aRowedto-hai^  prafeesionaf  aid,  except  atP 
so  low  a.  rate  as  to  prechidfe-  respectal^ 
practitiouera  from  attewKng.. 

The  new  bill^  we  understand^,  will  com- 
Ipciae  soma  an^idmeiifts  of  the  Smidl  Ddbta^ 
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Act,  but  none  that  will  meet  the  fiill  amount 
of  the  public  and  professional  objection  to 
which  we  have  referred.  Authonty  will  be 
given  to  the  judge  in  the  Superior  Court, 
on  the  trial  of  a  case  where  the  claim,  orifii- 
nallj  above  20/.,  has  been  reduced  below  it, 
to  certify  whether  the  plaintiff  should  or 
not  be  deprived  of  his  costs,  without  the 
necessity  of  an  application  to  enter  a  sug- 
gestion on  the  Roll. 

PERPETUAL  COMMISSIONERS. 
Appointed  under  the  Fines'  and  Recoveries'  Act, 

Adams,  William,  Tenbury,  in  and  for  the 
county  of  Worcester.    June  1. 

Corser,  Charles,  Wolverhampton,  in  and  for 
the  county  of  Stafford.    May  25. 

Darlington,  John,  Shipley  Hall  near  Brad- 
ford, in  and  for  the  West  Riding  of  the  county 
of  York.    May  25. 


MASTERS   EXTRAORDINARY    IN 
CHANCERY. 

From  May  2%nd,  to  June  22nd,  1849,  both 
inelusive»  with  dates  when  gasetted, 
Corles,  William,  Worcester.    May  25. 


Etherington,  Charles,  Brompton.    May  22. 

Sheppard,  Francis  John,  Wells,  .county 
Somerset.    June  19. 

Spackman,  George,  Bradford,  county  Wilts. 
June  22. 

Wafkins,  James,  Bolton-le-Moors.    Jane  1. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 


From   May  22nd,  to  June  22nd,  1849,  both 
'  inclusive,  with  dates  when  gazetted, 

Darhishire,  Samuel  Dukinfield,  and  Richard 
Simpson,  jun.,  Manchester,  Attorneys  and  So- 
licitors.   May  25. 

Durrant,  George  John,  and  Henry  Lait, 
Chelmsford,  Attorneys  and  SoUeitors.  June  8. 

Malthy,  Henry,  ^chard  Beachcroft,  and 
William  Tooke  Robinson,  34,  Old  Broad  Street, 
Attorneys  and  Solicitors,  so  far  as  regards  the 
said  Richard  Beachcroft.    June  15. 

Pullen,  William,  and  George  Fmch,  Wor- 
cester, Attorneys-at-Xiaw.    June  15. 

Salter,  George,  and  John  Jones,  Ellesmere, 
Attorneys  and  Solicitors.    June  1. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS 
AND    SHORT    NOTES    Of'*CASX8» 
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«oUi'  Cottxt. 
Cohen  v.  WUUnson.    June  ^,  8, 1849. 

BAILWAT    COMPANY    FORMING    PART  ONJLY 
OP   LINX. — 8HARXHOLDXR. 

A  railway  company  was  empowered  by  its  act 
to  make  a  railway  from  E.  to  P.  The  di- 
rectors,  however,  only  constructed  it  from 
£.  to  L.,  a  distance  of  four  miles.  VJ9on 
a  demurrer  for  want  of  equity  to  a  biU  to 
declare  that  such  proceeding  was  out  of  the 
powers  granted  hy  the  act,  and  for  an  tn- 
junction  to  restrain  the  forming  the  raiiway 
only  to  L. :  Held,  that  the  company  had 
contracted  for  the  making  of  the  whole 
railway,  and  that,  as  they  had  not  fut- 
fiOed  their  contract,  this  Court  would  m« 
teffere,  and  the  demurrer  was  overruled. 

This  hUl  wr9  filed  hy  Ahraham  Cohen»  a 
shareholder  in  the  Direct  Ijondon  and  Ports- 
mouth Railway  Company,  which  was  incorpo- 
]»ted  in  1846,  and  empowered  to  make  a  line 
from  Epsom  to  Portsmouth^  on  hehalf  of  him- 
sdf  ana  all  others  the  nroprietors  of  shares  in 
the  eompaay^  except  tne  directors,  who  were 
the  defendants.  The  hill  prayed  a  dec^laration 
that  it  was  not  mthin  the  powers  mnted  to 
the  company  to  make  a  railway  from  Epsom  to 
liMthetMa  only  and  that  the  funds  of  the 
company  could  not  he  applied  for  that  pur- 
pose.   It  also  alleged  that  the  directors  had 


ahandoned  all  intention  of  making  the  railwaf 
from  Epsom  to  Portsmouth,  and  intended  to 
make  a  railway  to  Leatherhead  onlyi  aad  it 
therefore  sooght  to  restrma  Idbe  defendanti 
from  making  such  ndlway  only,  aad  from  ap> 
plying  the  funds  to  that  purpoae.  The  de- 
fendants haying  demnrred  for  want  of  ^opitf. 

Mmiins  and  BoviU  for  the  demurrers  IWser 
and  Cole  for  the  plaintifie. 

The  Master  t^  the  Rolls  said,  that  the  de- 
mnrrer  admitted  the  statements  in  tbe  bill. 
and  it  was*  dear  that  the  oompolsoiy  powers 
given  to  the  company  by  their  act  were  enly 
given  iiu  consideration  ot  the  public  good  to 
arise  from  the  completion  of  the  whole  of  tbe 
works.  Two  classes  of  persons  might  be 
affected  hy  the  act, — ^the  owners  of  land  ana 
shareholders  in  the  companv.  But  where  an 
act  of  parliament  imposed  ourdens  on  indi- 
viduals for  the  purpose  of  obtaining  some 
public  good,  and  the  Court  saw  it  ccmld  not  be 
attained  or  completed,  it  would  protect  tbe 
parties  lintil  it  could  be  completed.  TlieCoart 
mterferedt  not  on  surmises  or  conjectures,  or 
on  circumstances  existing  at  the  passing  of  the 
act,  but  on  those  arising  subsequently,  from 
which  it  was  manifest  that  the  ei^d  contem- 
plated could  not  be  obtfiined.  Shaieholdert 
wiere  not  in  a  different  position,  fbr  they  sd- 
vanced  and  subscribea  their  mopey  on  the 
faith  of  the  fulfilment  qf  the  midertalking  «b 
sanctioned  hy  the  legislature,  thi  liotfailiir  le»* 
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The  company  must  be  considered  to  have  con- 
tracted to  make  the  works  according  to  the 
scheme  proposed  to  parliament,  and  the  share- 
holders were,  therefore,  entitled  to  have  that 
contract  reaUzed,  if  possible.  Railway  com- 
panies were  not  like  ordinary  partnerships,  but 
were  partnerships  for  a  public  purpose,  and 
for  which  onlv  the  powers  were  given  by  par- 
liament and  tne  capital  advanced  by  the  share- 
holders, lliere  was  ao  authority  to  make  a 
less  part  than  the  whole  of  this  line,  and, 
therefore,  if  the  capital  were  applied  to  make 
soch  less  line,  it  was  an  illegal  application. 
The  shareholders  are  not  bound  by  this  appli- 
cation of  their  capital,  and  the  demurrer  must 
he  overmled. 

June  20. — Parsons  v.  Groom— Stand  over  to 
3rd  seal. 

—  20. — Bainhrigge  v.  Baddeley  —  Cur,  ad, 
wdi. 

—  23. — In  re  Remnant — ?etition  dismissed 
without  costs. 

—  23. — Tagg  v.  South  Devon  Hailway  Com- 
pany—Tune to  answer  allowed,  with  costs. 

—  23. — In  re  Cooper's  Charity — Reference 
to  the  Master  to  inquire  into  charity  estate. 

—  23.*— JSdEpor/e  Bishop  and  Archdeacon  of 
hie  of  Man — Order  for  payment  to  petitionerB 
of  surplus  income  of  charity  estate. 


Wkt'dl^tmttHav  at  CiiffUnlr. 

In  re  Lancaster  and  Carlisle  Railway  Acts. 
April  27,  1849. 

COMPENSATION. — AWARD.-*€08TB. 

An  award  was  made  by  an  arbitraior,  under  a 
riference  to  assess  compensation  for  lands 
taken,  for  a  greater  srnn  than  that  offered  by 
the  raUwetff  company,  but  no  direction  was 
gioen  otto  costs.  The  parties,  therefore, 
agreed  to  refer  it  to  the  Taxing  Master  qfthe 
Comrt  of  Queen's  Bench,  A  petition  for  the 
taaBoiUm  of  further  costs  incurred,  in  eonse^ 
queues  qf  the  taking  of  the  land  by  the 
eonqiany  was  refused,  on  the  ground  that 
the  parHes  had  by  their  conduct  adopted  the 
award,  which  it  must  be  assumed  included 
thoae  expenses* 

Ths  Lancaster  and  Carlisle  Railway  Ck}in* 
panvhad  entered  upon  and  occupied  certain 
lands  situate  at  Penrith,  in  Lancashire,  and 
used  the  same  for  the  purpose  of  obtainiuf^ 
therefrom  materials  for  the  construction  of 
th^ir  railway.  The  petitioners,  who  were  en- 
titled to.  the  land  under  the  will  ai  the  late 
John  Bamilton,  signified  their  desire  that  the 
compensation  should  be  settled  by  arbitration, 
and  the  arbitrators  awarded  the  sum  of  1,472/. 
10s.,  the  company  having  only  offered  1,000/. 
The  arbitrators  had  not  settled  the  amount  of 
the  costs  of  the  arbitration  or  incident  thereto, 
and  it  waa»  tberelbrej  arranged  that  the  amount 
thereof,  would  be  referred  to  the  Taxing 
Maste^.of  the  Court  of  Queen's  Bench.  The 
Taxing  Master,  under  the  impression  (as  the 
petitkmari  alleged)  that  he  was  to  tax  the  costs 


as  between  party  and  party,  allowed  no  costs 
for  witnesses  who  had  attended  the  arbitration, 
nor  in  respect  of  the  costs  and  expenses  in- 
curred in  consequence  of  the  watch  and  ac- 
count which  it  was  necessary  for  the  petitioners 
to  keep  of  the  value  of  the  stone  and  materials 
taken  by  the  company,  and  other  matters  con- 
nected therewith. 

This  petition  was  therefore  presented,  and 
prayed  that  the  sum  awarded  and  subsequently 
paid  into  the  bank  by  the  company  might  be 
invested,  and  that  it  might  be  referred  to  the 
Master  to  tax  the  costs  of  taking  the  land  and 
keeping  an  account  of  the  stone  and  materials 
taken  by  the  compan}%  and  of  exi)enses  other- 
wise connected  therewith. 

Elderton,  in  support  of  the  petition,  referred  to 
the  8  Vict.  c.  18,  which,  by  s.  51,  provides,  that 
"  on  every  such  inquiry  before  a  jury,  where 
the  verdict  of  the  jury  shall  be  given  for  a 
greater  sum  than  the  sum  offered  by  the  pro- 
moters of  the  undertaking,  all  the  costs  of  such 
inquiry  shall  be  borne  by  the  promoters  of  the 
undertaking ;"  and  by  the  52nd  section,  that 
"  the  costs  of  any  sucn  inquiry  shall,  in  case 
of  difference,  be  settled  by  one  of  the  Masters 
of  the  Court  of  Queen's  Bench  of  England  or 
Ireland,  according  as  the  lands  are  situate,  on 
the  application  of  either  party,  and  such  costs 
shall  include  all  reasonable  costs,  charges,  and 
expenses  incurred  in  the  summoning,  impannel- 
ling,  and  returning  the  jury,  taking  the  in- 
quiry, the  attendance  of  witnesses,  the  employ- 
ment of  counsel  and  attorneys,  recording  the 
verdict  and  judgment  thereon,  and  otherwise 
incident  to  siich  inquiry." 

Follett,  contrJi,  contended  that  the  matter 
having  been  referred  to  arbitration  by  agree- 
ment between  the  parties  and  sent  to  the 
Taxing  Master,  the  Court  had  no  jurisdiction 
to  interfere. 

The  Vice-ChanceUor  sud,  that  the  matter 
referred  to  arbitration  included  all  the  injury 
which  the  parties  had  suffered.  It  was 
subsequently  agreed  that  the  costs  should 
be  taxed,  and  the  petitioners,  having  by 
their  conduct  adoptea  the  award,  could  not 
now  come  for  extended  costs.  It  most  be 
assumed  that  the  award  included  the  expenses 
referred  to  in  the  petition,  and  it  would,  there- 
fore, be  ordered  that  the  money  invested  should 
be  paid  out  to  the  petitioners,  and  the  costs  of 
this  application  ana  incidental  thereto  be  paid 
by  the  company. 

June  20.— In  re  4  «!J-  6  Vict.  c.  35,  Exparte 
7\i#ne//— Notice  of  petition  to  invest  money 
unaer  Copyhold  Enfranchisement  Act  to  he 
served  on  Commissioners. 
•  —  20.— Tbm/tiwon  v.  lVwi^*/<m— Applica- 
tion to  stay  proceedings  pending  «pp^>  re- 
fused. ,  , 

—  22.  —  Expatte  Windsor,  Stomas,  and 
South-Western  Railway  Cowpany— Order  for 
payment  out  of  Court  of  money  paid  under  8 
Vict.  c.  18,  s.  86,  without  servicto  on  land- 
owner*, on  affidavit  that  the  costa  hftd  been 
paid. 
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Jtme  ^,^Skadbolt  v.  T^omeofi— Judgment 
on  coDstniction  of  will. 

—  22. — Exparte  Baxter,  In  re  London  and 
North'  Western  Railway  Act — Order  for  pay- 
ment of  co6ts  by  company  as  prayed— Invest- 
ment to  be  made  without  reference  by  consent. 

—  23,  25.— -AforrtW  v.  WTaZ/on— Petition  to 
confirm  Master's  report  as  to  proceedings  in 
suit,  and  whether  they  should  be  suspended, 
refused — Cross-petition  that  suit  might  proceed, 
allowed. 

—  26. — Makeating  v.  Smith  —  Decree  for 
specific  performance  of  contract  of  sale,  with 
costs. 


Fowler  v.  Reynal.    May  7,  1849. 


MARRIA6S     SETTLEMENT. 


-BREACH     OF 


TRUST. 

The  trustees  under  a  marriage  settlement 
were,  by  a  memorandum  upon  the  settlement 
of  an  even  date,  requested  by  the  settlor, 
cestui  (^ue  trust  and  intended  husband,  to 
lend  the  trust  money  to  the  owners  or  hssees 
of  certain  property,  either  as  1st,  '2nd,  or 
Zrd  mortgagees.  The  money  was  lent  to 
the  settlor  and  two  other  parties  who  were 
the  owners.  The  settlor  having  retired 
from  the  ownership,  the  trustees  continued 
the  money  in  the  two  other  parties^  hands, 
taking  a  third  mortgage  with  a  covenant  to 
pay.  Upon  the  securities  turning  out  in~ 
sufficient,  held,  that  the  trustees  were 
only  empowered  to  lend  to  the  owners,  (the 
settlor  oeing  one) ;  and,  therefore,  as  they 
had  lent  it  to  the  other  two,  they  had 
eonanitted  a  breach  of  trust,  and  were  liable 
to  refund  the  trust  wutney :  Held,  also, 
that  the  covenant  in  the  last  mortgage  re- 
leased the  settlor  from  all  liability  on  his 
simple  contract, 

^  Mr.  Bi8II»  by  a  deed  mode  in  16(26,  as- 
signed  a  sum  of  8,450/.  stock  to  four  trustees^ 
mion  trust  for  his  daughter,  Frances  Elizabeth 
Bowler,  for  her  separate  use  during  her  life, 
with  power  to  vary  the  securities  with  the 
aoHmt  of  the  tenant  for  ltfe>  and  truete  over 
far  the  istve  of  the  marriage.  There  wa*  alio 
OK  the  settlement  a  memorandum  of  the  eame 
dite,.  xMueating  the  tmetece  oa  behalf  of  the 
settlor,  hia  daughter,  and  her  intended  hus- 
band, to  lend  the  money  to  the  owneiv  or 
lessees  of  Vauxhall  Gardens,  either  as  fii-st, 
aceond,  or  third  mortgagees.  The  settlor,,  Mr. 
Gye^  and  Mr^  Hughes  were  the  proprietora  of 
the  gardens.  The  money  was  accordingly  lent, 
but  no  security  was  taken  at  the  time.  The 
SflfcUor  having  reticed  from  the  proprielorship 
in  the  gardens,  the  trustees  continued,  the 
money  in  the  hands  of  the  remaining  two  pixK 
prietors,  taking  from  thenx  a  third  mortgage 
U|pon  the  property,  with  a  covenant  by  them  to 
pay  die  money.  The  securUy  proved  insufii-. 
dents  whereupon  this  bill  was  filed  against 
the  trustees  to  compel  a  re-transfer  of  the 
stock. 
Bacon,  Matins,  and  Hamilton   Humphreys 


for  the  plaintiffs ;    Wigram,  FreeUng,  Othme, 
Drewry,  and  Goldsmid  for  the  other  pertie& 

The  Vxee'Ckaneelhr  said,  that  the  lera  of 
the  trust  money  upon  a  third  mortgajre  on 
copyhold  property,  and  that  of  such  a  nature 
as  Vauxhall  Gardens,  was  improper,  and  the 
question  was,  whether  the  trustees  wonld  haw 
to  refund  the  money.  The  co^'enant  is  ihe 
mortgage,  whether  joint  or  several,  dischaTfjed 
the  settlor  from  all  liability  on  his  simple  con- 
tract. Now,  the  memorandum  upon  the  settle- 
ment only  authorized  the  loan  to  the  lessees  or 
owners,  of  whom  the  settlor  was  one ;  but  the 
money  had  been  lent  to  two  only,  which  was  a 
substantial  breach  of  trust,  and  the  tnistees 
must  therefore  pay  the  trust  money  into  €onit 
on  or  before  August  3,  without  prejudice  to 
any  question  between  themselves,  and  with 
leave  to  offer  security  for  the  money. 

June  20.— In  re  North  of  England  Jbis^ 
Stock  Banking  Company,  Exparte  BurUmW'^ 
Motion  refused  with  costs  to  reverse  Ma- 
ter's decision  as  to  list  of  contributories. 

—  20. — Exparte  Morgan,  In  re  Vde  qf 
Neath  Brewery — Motion  to  reverse  Master's 
decision  as  to  list  of  contributories,  refused. 

—  21. — Dancon  V.  Satt»(/er5 — Interim  oider 
for  injunction  continued — Action  tobebrouglit 
immediately. 

—  21.  —  In  re  lA9erp%ol  and  Manekiter 
Saw  Mills  and  Timber  Joint-Stock  Compos^— 
Motion  for  leave  to  go  before  the  Master  as  to 
being  included  on  list  of  contribatories  aiUr 
time  expired,  allowed  with  costs. 

—  22.--  la  re  London  and  South  Essex  Rail- 
way Company — Petition  to  wind-up  compacy, 
refused  without  costs. 

—  22. — In  re  London  and  Westminster  Mu- 
tual Life  Assurance  Con^any  —  Order  for 
winding-up. 

—  22. — In  re  Brighton  Junction  BaUmti 
Company — Order  for  winding-up. 

—  22,— Jones  v.  Gifcs— -Writ  of  ne  exeot 
regno  discharged  on  payment  of  money  into 
Court 

—  23.— SAorf  V.  Ifercier  —  Exceptrons  to 
Master's  report  finding  further  answer  insuffi- 
cient, allowed. 

—  26. — Exparte  Sturgis;  In  re  JTenw/— 
Part  heard. 

-—  26,'—ExparteBaiwbndge,imrerStxitdon'-' 
Petition  to  anaul  fiat  refused.. 

—  26.— IGreAmer  ▼.  JDiteAiiir»-4aterim  ia- 
ju&ctioiK  xastraiaing  injndng 


Dwglas  v.  JViUes,    Feb.  20„  21»  May  22»  IW- 

MAKRIAGS    ftSTTLBMVlfT.-- «maiHEaM'> 
8BAinB« 

Held,  that  the  children  of  the  marriage  weit 
each  entitM  to  their  share  in  tie  finf^ 
under  a  settlement,  over  which  tkt  parents 
had  a  potcet  of  appointment  *  fir^aitkesgk 
advances  had  been  made  to  same^  they  M 
not  been  made  under  the  settlement, 

Charles  Johnson  had,  during  his  life* 


Siqtermr  Gmrtw :  fr.  €.  fFwjFfom.— Q«wi^  B^ndl.— <Kw«i*)r  Bme»  Practice  Omrt.      1«9^ 

time,  gnrencettidn  sums  oT  money  and  lease- 
hold property  to  bis  several  children  for  their 
adranceuieuly  and  also  made  further  bequests 
by  big  will.  The  nine  children  of  biraself  and 
i€sTj  his  wife  were  entitled,  under  a  settlement 
made  in  1790,  to  the  sum  of  10,000/.,  as  they 
might  appoint.  The  qtrestioa,  therefore,  arose, 
whether  any  of  such  payments  ought  to  be 
taken  in  satisfaction  of  any  of  the  children's 
mterests  in  the  settled  fund.  And  if  so, 
whether  the  father  or  the  children  who  had  not 
received-  such  advances  were  entided  to  the 
fund  thus  undisposed  of. 

The  SoK9Uor-General,  C.  P.  Cooper,  K 
Parker^  Walker,  Wood,  Teed,  Sir  F,  Simpkin- 
a»,  H.  Pttimer,  and  other  eounsel  for  the 
several  parties. 

The  Fiee^CkanceUor,  after  taking  time  to 
omsider,  herd;  that  the  children  were  each 
entitled  to  the  one-nintL  share  in  the  ftmd 
selded,  notwithstanding  the  several  gifts  or  ap- 
pointments  made  by  their  father  from  his  own 
estate,  bat  which  were  not  made  in  exercise 
of  tiie  power  of  appointment  given  by  die 
ssttlementi 

June  JO^-'Newman  v.  Huiton — ^Motion  to 
stay  trial  of  issue,  refused  with  costs. 
^ —  20. — Mossy,  Raine — Motion  to  stay  cre- 
ditor's suit,  refused  with  costs. 

*^  ^l'— 'Attorney-General  v.  Great  Western 
Rmiway  Company^ — Stand  over.' 

—  23: — Crucefix  v.  JHoioe — Master's  report 
confirmed,  declaring  trusts,  and  appointing 
trustees  of  charity. 

—  22;  25. — Earl  of  Coventry  v.  L6rd  Lau- 
derdale—Cur.  ad.  vult. 

—  23,  25. — Ea^  L&noasMre  Railway  Com- 
paay  T.  BaUersley^Vutt  heacd. 

^nttif »  Bene!. 

(Before  the  Four  Judges) 

Regina  ▼.  HmMim.    May  5,  1649. 

SFVeiAL    CON8TABLK9. — LTABILITT   OP 
COUKTY  BATE. 

Hdi,  that  the  aoujUy  rate  was  UabJe  for  the 

expenses  of  calling  out  special  eoustables 

fir  the  preservation  of  the  peace  in  a 

borough,  under  the  I  ^  2  W.  4^  c  41, 

«.  13,  aWwugh  the  borough  had  a  separate 

Quarter  Sessions, 
Iir  1842.  it  was  neeeocary  to>  swear  in  special 
constables  in.  Manchester,  for  the  aappression 
of  riots  and  preservation  of  the  peace  within 
the  borough,  and  the  es^nses  thereby  in- 
curred amowt^d  to  2,300il  The  boioagh  ma- 
gistrates m&d»an  cider  for  the  payment  of  this 
sam  by  the  trtasnrer  of  the  county,  hot.  the 
caantj  mag^sferates  objpdtad  to  the  payment 
out  of  the  county  rates.'  A  mandamua  hful 
been  giantad  to  conqiel  tham  ta  aUow  iUe  sum 
charged,  to  which  a  return  was  made  that  the 
honwfth had  a  aflparaftit  Qiiacter  Seasioas,. and 
was  m  other  respects  independent  of  the 
county.  A  demurrer  to  the  return  was  there- 
upon taken.    The  statutes  1  &  2  W.  4,  c.  41 ; 


1  Vict.  c.  81;  and  5  &  6  W.  4,  c.  76, 
cited. 

The  Court  said,  that  by  the  13th  section  of 
the  1  &  2  W.  4,  c.  41,  it  was  enacted,  that  "  the 
justices  of  the  peace  acting  for  the  division  or 
county  within  which  any  such  special  con- 
stables shall  have  been  called  out  to  serve,  at  a 
special  session  to  be  held  for  that  purpose,  or 
the  m^pr  part  of  the  justices  at  such  special 
session,  are  hereby  empowered  to  order  from, 
time  to  time  such  reasonable  allowances,  &c. ; 
and  the  said  justices  so  ordering,  if  justices 
for  any  county,  riding,  or  division  having  a 
separate  commission  of  the  peace,  or  if  justices 
for  any  liberty,  franchise,  city,  or  town  which 
shall  be  contributory  to  the  public  rate  for  any 
county,  riding,  or  division  shall  make  every 
order  for  the  payment  of  such  allowances  and 
expenses  upon  the  treasurer  of  such  county, 
rioing,  or  division,  who  is  hereby  required  to 
pay  th(B  same  out  of  any  public  money  which 
shall  then  be  in  his  hands,  and  the  said 
treasurer  shall  be  allowed  aU  such  payments, 
in  his  accounts."  As,  therefore,  the  borough 
contributed  to  the  county  rate,  the  county  fund 
is  liable  to  the  pavment  of  these  charges,  and 
the  demurrer  to  tne  return,  setting  forth  that 
the  borough  had  a  separate  Quarter  Sessions, 
must  be  allowed,,  attd  judgment  be  givn  for 
the  Crown.  Rule  accordingly. 

J^e  ^.--Rochdale  Canal  Company  t.  KMg 
— Rule  to  enter  nonsuit  discharged. 

—  21. — Be^'iia  r.  Gr«ii*--Rule  to  quash 
ofder  of  justices  on  award  dischaivedi 

—  21.— JKs^oc^  V.  HtffTMOi*— Rule  foriiew 
trial  disdiarged. 

—  21. — RUlerv.  Brown  and  im<rfAer--Rule 
for  new  trial  diseharged. 

—  22.— Doe  dem  JSknee  ▼.  Ettdkf — Cwr.  ad. 
vuM. 

(€oram  Wightnum,  J.) 

Warsky  aad  another  v.  South  Baxnk  Railway' 

Gmnpamy.    June  9«.1849. 
usoBrimnprow  fok  liAsrDft  takbn  by  Btam^ 

WAIT  COIWAWY.  — !!»»■■►■ 


Lands-  had  been  taken  by  a  company  fbr  fhe* 

ptUTposes  of  their  reihoay,  and  a  jury  ha^ 

been  summoned  by  the  under-skerif,  whch' 

was  the  soKeHor  to  a  shareholder  in  the' 

ecmpany.    Another  soHcitw  was  appcinte^ 

as  under-sheriff  to  conduct  the  inquiry.    Jf^ 

verdict  having  been  given  fin"  a  le^  amount 

than  that  tendered  by  the  company  and 

titan  the  damages  proved,  a  rule  nim  was 

granted  to  quash  the  tnjunetuin. 

This  was  an  application  for  a  rule  calEhg  on; 

'the  South  Devon  Railway  Company  to  snow 

'cause  why  an  inquisition  should  not  be  quashed. 

.R  appeared  from  the  affidavits  in  support  of. 

the  motion,  that  on  the  13th  December,  1848,. 

an  inquisition  had  been  held  at  Plymouth  for 

the  purpose  of  assessing  the  amount  of  com-' 
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pensation  due  to  the  plaintiffsj  for  property 
which  had  been  taken  trom  them  for  the  rail- 
way company.  The  inquisition  took  place  be- 
fore Mr.  Dennis  Moore,  who  acted  on  that  oc- 
casion as  under-sheriff  for  the  county  of  Devon. 
The  under-sheriff  was  Mr.  Mark  iKennaway, 
who  being  the  solicitor  for  the  company^  and 
also  a  shareholder,  was  disqualified  from  con- 
ducting the  inquiry.  He  had,  nevertheless, 
taken  part  in  nominating  the  jury.  Mr.  Dennis 
Moore  was  appointed  on  tne  12th  as  under- 
sheriff,  and  the  jury  returned  a  verdict  for 
l,670l.,  although  the  company  bad  tendered 
1,800/.,  and  the  plaintiffs  had  proved  that  they 
were  injured  to  the  amount  cf  2,800/. 

Stevens,  in  support  of  the  motion,  contended, 
that  the  appointment  was  merely  a  colourable 
one,  as  it  was  impossible  that  Mr.  Moore  could 
have  summoned  the  jury  to  assess  the  damages 
on  the  13th,  when  he  had  only  been  appointed 
on  the  12th,  and  that  there  had  been  an  im- 
proper interference  by  Mr.  Kennaway.  It  was 
also  submitted,  that  the  appointment  of  Mr. 
Moore  as  under-sheriff  was  illegal. 

The  Court  granted  a  rule  nisL 


Comman  fil^sut* 
Beswiek  v.  Capper,    June  12, 1849. 

COUNTY  COURTB.— JURISDICTION.— 8BTK>  pp. 

Held,  that  the  County  Court  has  no  jurisdic- 
tion in  a  case  where  the  original  demand  is 
above  20/.  but  is  reduced  below  20/.  by  the 
plaintiff  giving  credit  as  a  set-off  for  money 
paid  also  above  20/.,  and  abandoning  the 
excess  of  the  balance  so  as  to  bring  it  within 
the  9  Sf  10  Viet,  c.  95  ;  and  where  it  ap- 
peared  there  was  no  balance  of  account 
come  to  by  the  parties, 

A  RULR  nisi  for  a  prohibition  had  been  ol»- 
tained  to  restrain  the  judge  of  the  County 
Court  of  Staffordshire  from  Airtber  prooeeding 
in  this  case,  on  the  ground  that  the  Court  bad 
no  jurisdiction.  The  plaint  had  been  brought 
in  the  County  Court  for  a  sum  alleged  to  be 
due  on  the  balance  of  an  account  from  the  de- 
fendant. It  appeared  that  the  original  ctaum 
of  the  plaintiff  was  for  227/.  2s,  8e/.,  but  in  his 
particulars  of  demand  he  allowed  the  defend- 
ai^t  credit  for  a  set<off  by  bill  delivered  of 
.116/.  16«.  9d.,  and  for  a  payment  of  70/., 
amounting  in  the  whole  to  186/.  I65.  9^.,  and 
abandoning  the  excess,  brought  his  action  in 
the  County  Court  and  recovered  judgn^ent  for 
19/.  19*. 

Qreaves  against  the  rule ;  t,  Jones  in  sup- 
port of  the  rule. 

The  Court  said,  that  this  was  not  a  case 
within  the  jurisdiction  of  the  9  &  XO  Vict.  c. 
95.  It  was  never  intended  that  the  County 
Court  should  have  jurisdiction  to  inquire  into 
claims  of  an  unlimited  amount,  in  a  case  wheire 
it  was  flOQght  to  show  that  the  balance  du^ 
was  under  20/.,  as  to  obtain  a  verdidt  ah  in- 
quiry must  be  gone  into  mneh  beyond  tbat 
amoiUit.     It  was  very  diiflferettt-to  the 'd»e 


where  the  parties  met  and  balanced  their  ac- 
counts and  a  plaint  was  entered  for  such  ascer- 
tained balance,  since  here  the  defendant  had 
not  assented  to  the  appropriation  by  wav  of 
set-off  of  his  claim.  The  decision  of  Woodham 
V.  Newman,  38  L.  0.  68,  was  precisely  nmilar, 
and  the  rule  for  a  prohibition  must,  therefore, 
be  made  absolute. 

June  20. —  Thorogood,  administratrix,  v. 
Bryant — Rule  for  new  trial  discharged. 

—  20.— Cattliny.  Hills  and  others— Cwr»  ad, 
vult. 

—  21,— Worthington  v.  Warrington— Mt 
absolute  to  reduce  damages. 

—  21,— JVilby  V.  E/ff^o»— Rule  absohite  to 
enter  nonsuit. 

—  23. — Heyhoe  v.  Surge— Cur,  ad.  vuU. 

—  25.— ^aiiifii^  V.  BucAanaii— Rule  abac, 
lute  for  new  triaL 

—  25. — Beard  y.  Egerton  and  others— Kak 
absolute  to  enter  verdict  for  plaintiff. 

—  25,— Nickels  v.  Boss,  jun.  Role  abso- 
lute to  enter  verdict  for  plaintiff  on  1st  and  3ni 
issues — Cross  rule  discharged  to  enter  verdict 
for  defendant  on  5th,  8th,  and  9th  issues. 

—  25.— Garratt  v.  IW*  — Rule  to  enter 
verdict  for  ^aintiff  on  2nd  issue,  discharged. 

-—  25.— buke  of  Brunswick  v.  Sloman  and 
others — Rule  for  new  trial  discharged. 

—  25. — HofwOod  T.  Thorn — Rule  absolute 
to  enter  nonsuit. 

—  25.^-^Wright  ▼.  C0U9— Rule  absolute  to 
enter  verdict  for  defendant  on  4th  issue. 

— •  25.  —  WaXker  v,  Giles  and  another- 
Verdict  for  plaintiff  in  action  of  replevin. 


Wi^m 


June  20,-^BretteU  and  otketB 
and  others>—Cur,  od^mM. 

—  20,Stokesy.  SAollofi— Verdict  to  be 
entered  for  plaintiff  for  10/.  and  eoets^excliuive 
of  Ihoae  of  the  trial  and  this  applicatiian,  o^r« 
wiae:  rnk.  ablc^te  4at  new  triaL  ' 

—  ,21.--iiu»/ey  v.  M^.CUKrt-Cwr.ad.vsU. 

—  %2.—Hingeston  t.  Sir  Fiiaroy  KeOf^ 
Rule  absolute  for  new  trial.  .     . 

*-*•  ^3. — Boe  (Itai.  Buck,  and  others  v.  MmK 
— Rule  absolute  for  new  trial  osi  tbe  ground  of 
misdirection. 

—  2A,*-Attomey^Gemerai  r,  Ikayfardr^ 
JndgmAnt  on  construction  of  will^Verdict  for 
the  Crown  for  legacy  dut^. 

—  25. — Johnson  v.  Midland  Bailway  Cou' 
pany — Rule  absolute  to  enter  nonsuit. 


Court  ot  €ximbui  ^9mU« 
June  23. — Rej^  v.  IHidge—Comrc^n  «f- 

-*  »3.— ReytHtfV.  Pdtftt)*»*^ObttWction  «f- 
finried; ' 

^  VS.^-^Ragiim  y.  Badtef-^^kuMctJon  tf- 
ftimed.  . 

-^  23.'i^-'R4lhut  r.  £ieMprli%e-^Av)eti(m 

'  aiBiTIHfWi* 


ANALYTICAL  DIGEST  OF  CASES- 

RBFORTBD   IN   ALL  THB   COURTfl. 


in 


I^U  of  EotM  Xpyesltf. 

BILL  or  BBVIBW. 

To  sustain  a  bill  of  review  proceedm^  on 
facts  discoyered  subsequent  to  the  decree  com- 
plained of,  it  must  be  shown  that  leave  of  the 
Conrt  to  file  it  was  refpilarly  obtained. 

To  sustain  a  bill  of  review  for  error  apparent 
on  the  decree  complained  of,  it  is  not  enough 
that  it  contains  allegations  that  the  decree  is 
enoneouSy  but  error  mu^t  be  shown  on  the 
ftfe  of  it.  Tommey  v.  White,  1  House  of 
Lords'  Ca.  160. 


C«e  cited  ia  the  jodgment : 
BOND. 


Haig  V.  IJoman, 


Svetif, —  CoMea/aten^.  —  A  bond,  void  in 
law,  mxf  be  enforced  as  an  affreement  in 
ftputy,  subject  to  the  effect  of  &»  equitable 
drcumstances  under  which  it  was  maoe.  An 
instrument  porportiuff  to  be  a  bond,  executed 
bf  the  obligor,  with  olanks  for  the  name  of 
the  obtigee,  and  therefore  void  in  kw,  is  in- 
operadve  in  equity  as  an  agreement,  there  being 
no  second  contracting  party. 

A  party  joining  as  surety  in  a  bond  ought 
to  be  informed  of  the  nature  of  the  obligation, 
name  of  the  obligee,  and  the  relation  in  which 
lie  stands  to  the  principal  obligor. 

if.  induced  fw,  to  join  him  as  surety  in  a 
bond  Ibr  rapaymeot  of  a  loan,  saying  he  only 
wanted  time  to  realiie  sacnritiM,  and  he  would 
hold  her  harmless,  jlf.  and  S.,  being  trustees 
of  a  fund,  sold  it,  with  oonaenfc  of  B.,  the  es»f«t 
9tM  tnut,  aad  thereby  raised  the  hwi  for  M., 
who  in£Kmed  fV.  that  B.  was  the  lender,  but 
did  not  interm  her  how  the  loan  was  raised : 

HOi^ituM^B.  not  being  in  Act  the  lender, 
his  personal  representatives  had  no'ptiorityof 
contiact  witii^  nor  equities  against  IT.,  and 
that,  in  oonaequcace  of  the  concealment  from 
her  of  the  real  nature  of  the  transaeCien^  she 
was,  in  eqtuty,  akoffether  released  from  the 
bend.  8^re  r.  fVkiiiom,  1  Uonse  of  Lords* 
Ga.,  333. 

COOICIL* 

(7«c«rlimi/y.— A  testator  gave  to  his  execu- 
tors benefid^v,  in  equal  proportions,  all  hit 
propertv  wM»*he  itAght  nok  dispose  of,  sub- 
ject to  W4«bta  imdany  boq^iepu  which  .he 
might  afterwards  make.  He  afterwards  Bwdn 
a  codicil  in^iMse  words/«-  "  In  «.  codicil  to  my 
will  I  gave  to  the  corporation  of  Gloucester 
l¥^fiO0L  ,lA%^Jiwm^  my  fucaoolors , would 
give  60,000/.  more  to  them,  for  the  same  jNii-i 
poseaa.XJhasB  lHfiwJ^<a^4>>:J^  ^^^  '^ 


bequests,  and  give  the  rest  of  my  property  to 
the  executors  for  their  own  interest,"  No 
other  codicil  was  produced. 

Held,  (affirming  a  decree  of  the  Court  of 
Chancery  on  a  biU  filed  by  the  corporation  of 
Gloucester,  claiming  the  two  legacies,)  that  the 
purpose  of  both  the  legacies  must  be  held  to 
DC  the  same,  and  that  both  failed  for  uncer- 
tainty of  the  purpose.  The  Corporatiou  of 
GUmcester  v.  Osbom,  1  House  of  Lords'  Ca., 
372. 

CONCBALMBNT. 


See  Bond. 

CONTRACT. 

Post  letter.'-Damages.^PL  letter  offering  a 
contract  does  not  bind  a  parly  to  whom  it  is 
addressed  to  return  an  answer  by  the  very  next 
post  after  its  delivery,  or  lose  the  benefit  of  the 
contract ;  an  answer,  posted  on  the  day  of  re- 
ceiving the  offer,  is  sufficient. 

A  contract  is  accepted  by  the  posting  of  a 
letter  declaring  its  acceptance. 

A  person  putting  into  the  post  a  letter,  de- 
claring his  acceptance  of  a  contract  offered,  has 
done  all  that  is  necessary  for  him  to  do,  and  is 
not  answerable  for  casualties  occurring  at  the 
post-office. 

In  an  action  for  damages  for  breach  of  con- 
tract in  the  sale  of  goods,  the  measure  of  da. 
mages  is  not  merely  the  amount  between  the 
contract  price,  and  the  price  at  which  such 

goods  could  be  bought  at  the  moment  when 
le  contract  was  broken ;  but  likewise  a  com- 
pensation for  such  profit  as  might  have  been 
nuide  by  the  purchaser  had  the  contract  been 
duly  performed.  Dunlop  v.  Higgins,  1  House 
of  Londa'Ga.  381. 

Cases  cited  in  the  judgment :  Stoclten  v.  Collen, 
7  M.  «c  W.  515  ;  Adtms  ▼.  Liodsell.  1  B.  & 
Aid.  681 ;  Wutt  t,  Mitchell,  Cas.  io  Court  of 
Sets.  (1839),  1157,  \163. 

See  Vendor  and  Purchaser. 

DIVORCn. 

1.  Action  for  damages. — Lapse  of  /twe.— 
The  wife^s  general  bad  conduct  admitted  as  an 
excuse  for  uie  husband's  omitting  to  bring  an 
action  against  the  adulterer. 
^  A  lapse  of  eight  years  from  the  discovery  of 
,the  wife's  adultery  till  the  petition  for  a  divorce 
was  presented,  sufficiently  accounted  for  by  the 
husband's  inability  to  bear  the  expenses  of  a 
divorce  bill.  Bropk's  Divorce  Bitl,  in  re,  2 
House  of  Lords*  Ca.  159. 

^.Attendance  cf  pstitUmer.^JU  hoalth,^^ 

Tbs  ei^prcement  of  the  standing  order  of  the 

Ho^s^  teqpiiring  the  petitioner  in  a  divorce  bil 

pve  my  iriends  ^'—{several  were  nameiJL^withllu  pces^  hipiaelf  for  exanunation  at  the  bar, 

bige  h^gacie^)— "and  I  confirm  all  others  may.  j^ejdisreDSfd  witis  onegcoant  gf  theetato 


m 


Amd^Hcal  JKfrtf  if^Cmm  :■  Jimne  rf  JUirds  iggumlr 


of  His  Health.    Heneage'i  Divorce  BiU,  in  re, 
1  House  of  Lords'  Ca.  496. 

3.  Damages  by  consent. — The  acceptance,  by 
the  petitioner  in  a  divorce  bill,  of  an  offer  of  a 
certain  sum  upon  a  writ  of  inquiry  to  assess 
the  damages,  after  judgment  by  deifault,  in  an 
action  of  Crim,  con.  against  the  wife's  par- 
amoor :  Held,  under  the  circnttsiaiiees,  not  to 
be  a  bar  to  the  bilL  Heneage^s  Divorce  BiUy  in 
re,  I  House  of  Lords'  Ca.  496. 


EVIDENCE. 


FaiaU  qf 


See  lUegitimmf  :  Heir^ai'Law ; 

HEIR-AT-LAW. 

^mdence.— Issue, —  Will. — It  is  the  ovdinary 
rule  of  a  Court  of  Equity,  in  cases  where  an 
heir  disputes  the  will,  to  grant  an  issue  to  try 
that  question ;  but  where  he  does  not  dispute 
it,  but  acts  under  it,  merely  denying  that  cer- 
tain portions  of  the  knd  pass  under  the  descrip- 
tion used  in  it,  a  Court  of  Equity  has  full  juris- 
diction to  determine  the  question  thus  raised, 
without  granting  an  issue,  or  may  grant  such 
issue  at  its  discretion. 

In  such  a  case  parol  evidence  oT  what  was 
considered,  in  the  lifetime  of  the  testator,  to  be 
the  extent  of  the  lands  constituting  the  estate, 
is  receivable. 

A  testator,  who  describes  himself  as  of  *'  Ash- 
ford  Hall,  in  the  county  of  Salop,"  dei^sed 
"  all  my  estate  in  Shropshire,  called  Ashford 
Hall,'*  to  trustees,  for  stde  : 

Held,  that  this  description  was  not  confined 
to  the  mansion  house  so  called,  and  the  lands 
immediately  adjoining,  but  extended  to  such 
otlier  lands  in  Shropshire  as  he  possessed  at  the 
time  of  making  his  will. 

ffeld,  also,  that  the  Court  of  Equity,  in  a 
suit  to  enforce  the  trusts  oF  the  will,  might 
receive  parol  evidence  to  show  what  the  testa- 
tator  had  been  accustomed  to  consider  the 
Ashford  Hall  estate.  Ricketts  v.  Turquand,  1 
House  of  Lords'  Ca.  4/2. 

HUSBAND   AKD  WIFB. 

Articles  of  separation. — Jurisdiction.— The 
Court  of  Chancery  exercises  only  its  ordinary 
jurisdiction  in  giving  effect  to  articles  of  sepa- 
ration between  husband  andmfe,  so  far  as  they 
regard  the  arrangement  of  property  agreed 
upon. 

The  Conrt,  in  decreeing  specific  performance 
of  such  articles,  does  not  inquire  into  }hs  cause  i 
of  separation. 

The  stopping  of  a  suit  in  the  Ecclesiastical 
Court  for  nullity  of  marria^,  on  the  ground  of 
impotency  of  the  husband,  is  a  sufficient  con- 
sideration to  him  for  ardcles  of  sepacation ;  and 
so,  it  seems,  is  a  covenant  by  a  third  party  to 
pay  his  debts. 

Semble,  that  the  Court,  after  decreeing  speci- 
fic performance  of  the  articles,  majr  restrain  the 
wife  as  well  as  the  husband,  from  proceeding 
in  ihe  suit  for  nullity*  Wilson  v.  Wilson,  1 
House  of  Lords'  Ca.  53S. 

Cms sitsd  ia Ow  jndgasnt^i  Wttsoair^JCaibatt, 


3  B.  &  Ad.  743:  Fnunpton  ▼.  Frampton,  4 
Be«v.  S87;  Clou^b  v«  Lambert,  10  Sim.  174; 
Wellesley  r.  Willesley,  10Sim.!»56j  Bateman 
V.  Countess  of  Ross,  1  Dow,  135. 

ILLEGITIMACY. 

Non.  access.  —  Evidence.  —  The  illegiumacy 
of  a  child,  born  of  a  married  woman,  is  es- 
tablished beyond  all  dispute  by  eriilence  of 
her  living  in  adultery  at  the  time  when  tbe 
child  was  begotten,  and  of  her  husband  then 
residing  in  another  part  of  the  kingdom,  to 
as  to  make  access  impossible.  7a  re  ike  Jb- 
ramy  of  Saye  and  Sele,  1  Uooae  of  Lords*  Ca. 
507. 

See  Presumption. 

INYORMATiaK. 

Jurisdiction.  —  Pleading.  —  The  Attomef- 
Genearal,  (after  the  passing  of  the  etatote  S 
Vict.  c.  5,)  filed  an  information  in  Chance^ 
against  the  mayor  and  commonalty  of  LoodoD, 
alleging  that  the  Crown  was  seised  of  the  bed 
and  soil  of  the  river  Thames ;  that  the  defend- 
ants were  conservators  thereof,  and  in  breach 
of  their  duty  as  such  conservators,  iwd  granted 
to  divers  persosis  (also  made  defendanti) 
licenses  to  embarak  parts  of  the  river,  and  bad 
received  fines  for  such  licenses,  and  that  sodi 
easbankments  were  nuisances;  and  the  in* 
fonnation  pcsyed  that  the  rights  of  the  fUKtiei 
might  bs  ascertadaad,  that  the  jUeences  sigbt 
be  declared  void,  aad  that  ii^pukciiaas  mi^ 
issue  to  prevent  the  .compleliiBi  of  tbe  embok. 
mente.  The  delencbaats  denied  that  tbe  em- 
bankments were  nuisances,  and  damoiiedtt 
the  rest  of  tiie  bill  for  want  of  equity. 

Held,  affirming  an  ordec  'of  the  Master  of 
the  R^te,  that,  upon  these  ptoacfaigB,  the  in- 
formation  was  maiatsinable. 

If  a  biU  w  infonnatioB  disdoass,  .upon  iin 
facte  stated  in  any  part  of  it,  ground  for  t 
decree  in  equity,  it  is  maintunabie,  {per  tb 
Lovd  Chancellor). 

A  bill,  which  raises  a  legal  quastioo,  msf  be 
so  framed  as  not  to  be  open  to  demorrer  on 
that  account,  bat,  on  the  mal  saHne  af  tbe 
question  appsaring  at  tbe  hearing,  the  QaaA 
of  £quit)r  unUxcfuse  to  iiifearfBce,  (fPfirtfaeLoid 
Ghsftcdtor). 

▲s  the  Ccewa  weald  not  be  liable  to  eoiti 
in  this  oaee,  the  judgment  of  the  Gout t  belsv 
was  a&med,  without  easts* 

QuiBre,  whether,  when  an  act  of  padiameat 
transfers  jurisdiction  from  one  Court  to  an- 
other, or  grants  an  extension  of  the  juriadic- 
tioa  of  an  exiating  Cooit,  it  is  neeessary,  in 
order  to  make  the  act  biaiding  on  the  Cro«D, 
th«t  the  Crown  diould  be  sutmcd  tbereiat 
Corporation  of  Lomlon  w.  jtoowisy  QauPMlfi 
HiMae  of  Lorfb*  Ca.,  440. 

INSURANCK, 

1 .  ToM  foiv^^A  i^essri'  is  telalljif  k>st,  widnB 
the  meaning  of  a  poHcy,  wiieii  it  becomes, « 
a<^ip,'«f  no  «se  or  valtte  to  iSae  owner,  sad  ii 
asumeh  lost  as  if  itliad'goiie  to  ^i^e  bottooi  of 
Ibeeea,  or  had  been  brokea  to  piece8,aBd  the 
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whnUe  or  .gnmt  part  of  the  fnf^oienta  had 
TMcheU  the  shore  as  wreck* 

A  lota  IB  aleo  to  be  coneidered  as  total  where 
a.  prudent  owner,  if  uninsured,  would  not  have 
repaired. 

In  a  valued  policy  the  agreed  total  value  is 
coaelossve. 

A  policy  of  insurance  is  not  a  perfect  con- 
tract of  indemnity.  It  must  be  taken  with  this 
qualification,  that  the  parties  may  aj^ree  l)efore- 
hand  in  estimating  the  value  of  the  subject 
assured  by  way  of  liquidated  damages. 

A  ship  was  insured  in  a  policy,  in  which  the 
value  was  stated  at  17,500/.  The  ship  was  in- 
jured by  storms,  was  surveyed,  and  the  repairs 
were  estimated  at  10,500/.  When  repaired, 
the  vessel  would  have  been  of  the  nuirketable 
value  of  d/)00/.  The  assured  abandoned  and 
claimed  as  for  a  total  loss.  The  jury  found, 
that,  under  the  circumstances  existing  in  the 
case,  a  prudent  owner,  uninsured,  would  not 
have  repaired  the  vessel. 

HeU  by  the  Lords,  affirming  the  judgment 
of  the  Court  below,  that  the  assured  could  re- 
cover  as  lor  a  total  loss.  Irving  v.  Manning,  1 
House  of  Lords*  Ca.,  287. 

Cases  cited  in  (be  judgmeDt:  Lewii  ▼.  Rucker, 
2  Buir.  1167  ;  A  ilea  t.  S«ii;r«c,  8  B.  end  Cr. 
361 ;  Vew^  ▼.  Turing,  2  M.  &  Gr.  595. 

2.  AbandoumenL  —  Construethe  and  actual 
Hial  lost. — A  ve8<>el  insured  under  a  time  policy 
iirom  August,  1841,  to  August,  1842,  en- 
coontereff  very  severe  weather  in  the  Indian 
Sea8,  and  was  compelled  in  May,  1842,  to  put 
into  the  Mauritius.  The  master  wrote  to  the 
enfirnere,  telling  them  of  the  injuries  the  vessel 
had  received,  of  the  necessity  to  make  extensive 
lepairs,  of  his  intention  to  borrow  mone^  on 
bottomry  for  that  purpose,  of  the  sum  required, 
and  of  the  impossioility  of  getting  the  money, 
except  oo  the  undertaking  to  return  direct  to 
England,  instead  of  proceeding  to  Bombay,  as 
originally  intended.  He  further  stated,  that  on 
account  of  the  very  low  state  of  freights  in 
India,  this  would  be  better  for  their  interests, 
w^iich  he  said  he  consulted  in  everything  he 
did.  The  agents  for  Lloyd's  at  the  Mauritius, 
vho  were  employed  bv  the  captain  to  act  for 
him,  wrote  letters  to  tne  same  eSect  These 
letters  were  recdved  at  intervals  between  Sep- 
tember and  December,  1842,  and  in  the  latter 
month  the  owners  wrote  to  the  agents  express- 
11^  their  surprise  at  the  amonnt  required,  but 
saying,  at  the  same  time,  that  they  supposed 
what  was  done  was  the  best  that  could  be 
done  under  the  unfortunate  circumstances  in 
which  the  ship  was  placed.  The  owners  wrote 
to  agents  in  London,  apprizing  them  of  the 
expected  anival  of  the  vessel,  and  directing 
them  to  do  what  was  needful.  The  vessel  did 
az]ive.on  the  27th  of  March,  and  was  at  first 
taken  possession  of  by  the  agents  for  the 
owners.  On  the  30th  of  March,  the  owners 
abandoned  to  the*— dcwtnlets. 

Jlfi^,  tfMt»  voder  She  ciicnHiatanoes,  diey 
i  enttiled  to  ncouer  at  for  a.totaUoas^ 
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necessary  in  a  case  of  constructive  total  lose, 
the  notice  here  had  not  been  given  in  time ; 
and  2ndly,  the  conduct  of  the  ownecs  on  the 
receipt  of  the  letters  amounted  to  an  eleetioa 
to  treat  this  as  a  partial  loss,  and  they  could 
not  afterwards,  on  the  arrival  of  the  vessel, 
when  they  found  that  the  cost  of  repairs  mock 
exceeded  the  market  value  of  the  vessel  itself 
convert  this  partial  into  a  total  loss. 

Though  the  master  may,  by  an  ordinary  rtde 
of  law,  be  considered,  whenever  the  vessel  i^ 
by  capture  or  other  detentions  and  casualties, 
prevented  from  continuing  the  voyage,  as  the 
agent  for  all  parties  concerned,  yet  the  owners, 
even  under  such  circumstances,  may  by  their 
conduct  make  him  their  sole  agent,  so  as  to  be 
bound  by  his  acts. 

Notice  of  abandonment  is  necessary  in  order 
to  convert  a  constructive  into  an  absolute  total 
loss,  (per  Lord  Campbell). 

The  cases  of  Cambridge  v.  Anderton,  2  Barn. 
&  C.  691,  and  Roux  v.  Salvador,  1  Bing. 
N.  C.  526,  show  that  where  a  ship,  in  conse- 
quence of  the  inability  of  the  master  to  get  it 
off  the  rocks  where  it  has  struck,  has  been  ac- 
tually sold,  or  where  a  cargo  of  a  perishable 
nature  has  been  so  damaged  by  the  sea  that  its 
substance  is  gone,  and  it  can  never  reach  She 
destined  port  in  specie,  the  loss,  in  each  in- 
stance, is  actual,  and  not  constructive  total 
loss.  Where  a  prudent  owner  uninsuied 
would  have  sold,  the  case  amounts  to  one  of 
actual  loss.  Fleming  v.  SmUk,  1  Hottae  of 
Lords'  Ca.  514. 

JURISDICTION. 

See  Husband  and  tVife  :  InfwmMms. 

1.EASB8. 

Potoer  of  leasing. — Husband  and  wife,  by  a 
post-nuptial  settlement,  conveyed  part  of  ttie 
wife's  estates  to  a  trustee  to  the  use  of  the  hus- 
band for  life,  remainder  to  their  eldest  son  lor 
life,  &c.,  with  an  ultimate  remainder  in  fee  tp 
the  husband,  and  a  power  to  him  to  leaee  "  for 
any  time  or  term  of  years  or  lives*  and  with  or 
without  covenants  for  renewal;  and  in  caae  of 
the  determination  of  all  or  any  of  the  aforesaid 
lease  or  other  leases,  to  make  new  or  other  leases 
thereof  in  manner  aforesaid,  and  with  or  withr 
out  any  fine  or  fines  as  he  shoidd  think  fit.** 
The  husband  was  also  empowered  to  raise,  bgr 
sale  or  mortgage,  anv  sum  or  sums  of  money 
not  exceeding  in  the  whole  20,000/.,  or  to 
charge  the  premises  therewith,  for  such  usee 
as  he  should  appoint,  and  to  charge  any 
amount  for  younger  children,  llie  husband 
and  wife  afterwards  executed  eiffht  leases  of 
parts  of  the  estates  comprised  in  the  settlement 
for  terms  of  999  years,  upon  which  fines  were 
taken.  One  of  the  leases  contained  a  clause 
permitting  the  lesaee  to  graS*  and  burn  the 
surface,  and  also  a  clause  of  surrender ;  and 
another  contained  clauses  noaking  the  lessee 
diepunishable  for  waste,  and  Mrmitting  him  to 
cat  timber,  and  to  graff  and  oum  the  surface 
and  in  tUa  lease  was  included  part  of  die 
wife's  estate  not  compriatd  in  the  'eetdflneaft 
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The  latter  lease,  and  another  of  prior  date, 
were  made  sabject  to  existing  freehold  leases. 
None  of  the  leases  were  referred  in  the  power. 
The  fines  received  on  the  making  of  these  and 
other  leases  amounted  to  10,208/.  and  the  hus- 
band subsequently  raised  10,500/.  by  mortgage 
of  the  estates,  subject  to  the  leases :  Held,  that 
all  the  leases  were  valid  at  law,  as  being  autho- 
rized by  the  power  in  the  settlement,  and  con- 
sequently there  was  no  ground  of  equity  to  im- 
peach them. 

Regard  is  to  be  had  to  the  objects  of  the 
settlement,  where  the  power  is  of  doubtful 
construction ;  but  no  such  consideration  is  to 
control  powers  expressed  in  clear  terms,  ac- 
cording to  their  ordinary  acceptation.  Sheehy 
V.  Lord  Muskerry,  1  House  of  Lords'  Ca.,  676. 

Cases  cited  in  the  judgmeot :  Talbot  v.  Tipper, 
Skinner,  427  ;  Long  v.  Long,  5  Ves.  445 ; 
Attorn ey-Goueral  v,  Moses,  2  M«dd.  294  ; 
Attorney-General  r.  Wray,  Jacob.  307  ;  Tom- 
linson  ▼'  Di^^hton,  10  Mod.  35  ;  Doe  ▼.  flieru, 
5  H.  &  S.  40. 

LIBBL. 

1.  Injunction, — Interdict, — The  register  of 
protests  for  non-acceptance  and  non-payment 
of  bills  of  exchange  and  promissory  notes,  es- 
tablished by  thelScotch  Acts  of  1681  and  1696, 
and  the  12  Geo.  3,  c.  72,  and  23  Geo.  3,  c.  18, 
is  a  public  document,  to  which  everybody  has 
a  right  of  access,  and  the  publication  of  which 
in  a  printed  paper,  does  not  constitute  a  libel- 
lous publication. 

A  person,  whose  name  was  upon  this  regis- 
ter, applied  to  the  Court  of  Sessions  for  an 
interim  interdict  to  prevent,  so  fur  as  his  own 
name  was  concerned,  the  publication  of  a  copy 
of  the  register.  The  Court  decreed  for  the  ap- 
plication : 

Held,  by  the  Lords,  reversing  that  decree, 
that  the  interdict  ought  not  toha\-e  been  granted, 
and  also  that  the  costs  in  the  Court  below 
should  be  given. 

An  interdict,  though  in  form  ad  interim  only, 
must  be  treated  as  a  final  judgment,  and  may 
be  the  subject  of  appeal  to  this  House.  Fietn- 
ing  V.  Newton,  i  House  of  Lords'  Ca.  363. 

2.  Pleading. — ^fhough  defamatory  mattn  may 
appear  only  to  apply  to  a  class  of  individuals, 
vet  if  the  descriptions  in  such  matter,  is  capa- 
ble of  being,  by  innuendo,  shown  to  be  directly 
applicable  to  any  one  individual  of  the  class, 
an  action  may  be  mantained  by  such  individual 
in  respect  of  the  publication  of  such  matter. 

In  such  a  case  the  innuendo  does  not  extend 
the  sense  of  the  defamatory  matter,  but  merely 
points  out  the  particular  individual  to  whom 
matter,  in  itself  defamatory,  does  in  fact  apply. 

Therefore,  after  verdict,  ft  declaration  which 
recited  that  the  plaintiff  was  owner  of  a  factory 
in  Ireland,  and  charged,  that  the  defendant 
published  of  him  and  of  the  said  factorv  a  libel, 
imputing,  that  "  in  some  of  the  Irish  lactones 
(meaning  thereby  the  oluntiffs'  factory)  cruel- 
ties were  practised,"  tnough  there  was  no  alle- 
gation otnerwise  connecting  the  libel  with  the 
plaintiff,  was  held  good. 


A,  and  B.  may  join  in  an  action  for  a  libd 
containing  imputations  injurious  to  a  trade 
carried  on  by  them  jointly  as  partners.  Le 
Fanu  v.  Malcoknson,  1  House  of  Lords'  Ca. 
637. 

PATBNT. 

1.  Direction  to  jury, — ^A  patent  was  taken 
out  for  *'a  new  and  improved  mode  of  manu- 
facturing silk,  cotton,  linen  and  woollen  fa. 
brics."  The  specification  and  a  disclaimer  sub- 
sequently filed  under  the  stat.  6  &  6  Wm.  4,  c. 
83,  set  forth,  that  the  patentees  claimed  '*  the 
mode  heretn-before  described,  of  producing  or 
preparing  stripes  of  silk,  cotton,  woollen,  or 
linen,  or  of  a  mixture  of  two  or  more  of  these 
materials,  in  such  a  manner  that  the  weft  or 
lateral  fibres  of  both  cut  edges  of  each  stripe 
are  all  brought  up  on  one  side,  and  into  close 
contact  with  each  other,  and  the  re-wearing  of 
such  stripes  with  the  whole  fur  or  pile  upper- 
most into  the  surfaces  of  carpets,"  &c.  It  ap- 
peared that  one  of  these  processes  was  dd. 
The  judge  directed  the  jury,  that  if  one  of  them 
was  new,  the  patent  could  be  supported  for  die 
combination  of  them,  and  would  onlv  be  in- 
valid if  there  had  been  a  public  use  of  both  be- 
fore the  date  of  the  patent : 

Held,  that  this  direction  was  erroneous,  and 
that  the  patent  was  void.  Ten^leton  v.  Jfse- 
farlane,  I  House  of  Lords'  Ca.  595. 

2.  5  4*  6  FT.  4,  c.  83.— The  assignees  of  letters 
patent  may,  under  the  1st  and  4th  sections  of 
the  5  &  6  Wm.  4,  c.  83,  lawfully  obteined  a 
renewal  of  such  patents.  The  statute  does  pot 
authorize  the  Judicial  Committee  of  the  PrivT 
Council  to  impose  terms  as  conditions  on  which 
patents  are  to  be  renewed.  The  authority  of 
the  Committee  is  limited  to  renortiog  on 
matters  as  between  the  public  ana  the  paitj 

There  is  nothing  in  the  statute  to  fetter  the 
discretion  of  the  Crown  in  the  renewal,  exc^ 
the  length  of  time  for  which  that  renewal  is  to 
be  granted,  and  which  must  not  exceed  seven 
years. 

An  application  for  a  renewal  is  "  prosecated 
with  effect "  within  the  terms  of  the  stotote,  if 
the  party  applying  obtains  the  report  of  the  Jn- 
dicial  Committee  of  the  Privy  Council  before  the 
expiration  of  the  original  patent. 

The  Crown  is  not  restricted  as  to  the  time 
within  which  it  may  act  upon  such  report,  and 
renewed  letters  patent  are  not  void,  bectOM 
they  are  dated  alter  the  expiration  of  the  origi- 
nal letters  patent.  Ledsam  v.  RusstU,  1  House 
of  Lords'  Ca.  687- 

3.  Pleading, -^\i  the  Judicial  Committee 
should  impose  a  condition  on  a  party  applying 
for  the  renewal  of  a  patent,  such  party  need 
not,  in  an  action  for  the  infringement  of  the 
patent,  aver  that  such  condition  was  complied 
with  before  the  patent  was  renewed.  Ledssm^* 
Russell,  1  House  of  Lords'  Co.  687. 

PATSNT  OP  PBKBAOE. 

*  Svidenec^-Whatk  a  patent  of  peerage  can- 
not be  found,  entries  on  the  journals  of  tha 
Honte  of  Lords,  showing  the  Umitationiof  the 
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patent,  may  be  referred  to  for  that  porpow ;  or 
an  examined  copy  of  the  record  of  the  patent 
will  be  received.  1%  re  the  Barony  of  Saye  and 
8ele,  1  Hoase  of  Lords'  Ca.  507. 

PRBBUMPTICN. 

Legitimacif, — ^£picieiice.— There  is  no  abeo- 
hifte  presumption  at  law  as  to  the  continuance 
of  lile»  nor  any  absolute  presumption  against  a 
party  doing  an  act  because  the  doing  of  it 
would  make  him  guilty  of  an  offence  against 
the  law.  In  every  instance  the  circumstances 
of  the  case  must  be  considered.  (The  King  v. 
2V7yntit^,  2  B.  &  Aid.  386,  explained). 

A.,R  Scotchman,  married  in  Scotland  and 
went  abroad ;  his  wife  cohabited  with  C,  and 
had  children  by  him.  To  make  such  children 
legitimate  it  was  held  necessary  for  those  who 
asserted  their  legitimacy,  to  prove  either  a  legal 
origin  of  the  cohabitation,  or  a  change  in  the 
nature  of  it  after  the  death  of  A,  had  become 
known  to  all  the  parties.  The  mere  fact  that 
C.  and  the  woman  continued  to  live  together 
was  not  sufficient  for  that  purpose.  Under 
such  circumstances  the  children  were  held  ille- 
gitimate, though  born  after  the  date  of  ^.'s 
death. 

QMsre,  C.  and  B.  live  together  as  man  and 
wife,  in  the  inmdjide  belief  that  ^.,  to  whom  B. 
had  been  lawfuUv  married,  was  dead ;  in  fact  he 
was  alive ;  wlU  nis  subsequent  death,  during 
the  oontiDuanceof  their  cohabitation,  confer  on 
it,  according  to  the  law  of  Scotland,  the  charac- 
ter of  a  legal  marriage.  Lapsleyv,  Orierson, 
1  House  c3  Lords'  Ca.  498. 

Cases  cited  in  the  jadgment :  Cunoiog'ksiB  ▼. 
Conaiogbiim,  f  Dow,  482 ;  Rex  r.  Harbome, 
S  Aid.  &  El.  540. 

SPBCIPIC   PBRPORMANCE. 

IiM».*^The  appeUaat  having  claimed  to  be  a 
partner  witb  one  Paynter  in  gas-works,  which 
the  ktter  liad  erected  and  was  about  to  sell  to 
a  company  then  about  to  be  formed,  it  was 
agreed  between  them,  for  the  purpose  of 
eodiog  their  disputes  respecting  the  ownership 
of  the  gas-works,  that  Payntex  should  be  at 
liberty  ta  sell  the  works  at  such  price  as  he 
pleased^  upon  accounting  to  the  appellant  for 
the  value  of  the  wocks  at  a  certain  rate,  and 
that  Favntor  dioold  hold  shares  (or  the  ap- 
pelhudt  m  the  comoany  to  the  value  of  2,000/. 
lar  iwo  years..  The  company  baring  been 
fiormed,  and  hairing  pnrohased  the  gas-works 
from  Pjmtet»  the  appellant  filed  a  bill  agaipst 
him,  and  obtained  a  decree  for  epecifio  per- 
teonaitde  of  Ihdr  agreement.  Before  that 
decree ivaamade*  the  company  was  dissolved, 
and  tfaa  gas-works  sold  to  the  Batdliff  Qaalight 
and  Coke  Company.  Tbti  appellant  then  filed 
a  Bsw  bill  agatnat  Paynter,  tile  Raj^cliflf  com- 
pany^ the.difectors  oi  the  dissolved  company, 
and  the  aMignees' of  Paynter,.  who  bad  biaceme 
bankrupt,,  to  establish  a  lien  upon  the  gas- 
works lot  wKaJ 'Aould  b'e'fouAd  due  to  him 
undiir  tbe>  fotntet'  dk<^0e,  sta'  well  air  td  carry 
out  th^-fotteerde^^ferflgaihstBll  tfabse  parties, 

^  HMi  by  ihe  Beiose  of  Lordi,  affirming  a 


decree  of  the  Vu:e«ChanceUor,  that  the  .sale  of 
the  gas-works  b^  Paynter  to  the  London  com- 
pany was  authorised  by  the  appellant's  agree- 
ments ;  that  he  had  no  just  claim  against  the 
company,  or  lien  on  the  property,  and  that  the 
supplemental  bill  was  properly  aismissed,  with 
co8ts^  as  against  all  the  defendants,  except 
Paynter  and  his  assignees.  Pinkus  v.  Ratchff 
Gaslight  and  Coke  Company,  I  House  of  Lords' 
Ca.,  309. 

VENDOR  AND   PURCHA8BR. 

Completed  eontract.'—ImpiUed  fraud. — A  bill 
filed  by  a  purchaser  to  set  aside  a  purchase 
and  conveyance  of  an  estate,  on  the  ground  of 
fraudulent  concealment  of  a  right  of  way,  dw- 
missed  with  costs,  there  being  no  proof  of 
concealment  by  the  vendor,  although  tne  deal- 
ings were  inconsistent  with  any  rignt  of  way. 

To  set  aside  a  purchase,  perfected  by  con- 
veyance and  payment  of  the  purchase-money, 
for  fraudulent  concealment  by  the  vendor  of  a 
defect  in  the  title,  where  there  was  no  warranty 
or  statement  that  there  was  no  defect;  proof 
of  concealment  by  the  vendor's  agent  is  not 
sufficient,  there  must  be  proof  of  direct  per- 
sonal knowledge  and  concealment  by  the  prin- 
cipal. 

A  purchaser  of  an  estate,  haVing  made  no 
inqniry  respecting  the  title  from  an  agent  for 
the  sale,  is  not  entitled  to  any  relief  for  non- 
communication of  any  defect  by  him. 

Constructive  knowledge  of  an  agent,  or 
knowledge  acquired  by  him  otherwise  than  as 
an  agent  for  the  sale,  of  a  fact,  the  non- 
communication of  which  is  made  the  ground 
for  rehef  against  the  purchase,  does  not  at  all 
afiVct  the  contract. 

Constructive  notice  is  resorted  to  from  the 
necessity  of  finding  a  ground  of  preference  be- 
tween e^ities  otherwise  equal,  but  cannot  be 
applied  m  support  of  a  charge  of  direct  per- 
sonal fraud. 

Where  a  purchaser  seeks  to  be  relieved 
against  the  purchase  on  the  ground  of  per- 
sonal fraud  by  the  vendor,  and  the  allesed 
fraud  is  not  proved,  he  is  not  entitled  to  relief 
on  any  other  ground.  Wilde  v.  Gibson,  I 
House  of  Lordr  Ca.,  606. 

WILL. 

1.  Shifting  clause, — Yomnger  son. — In  con- 
struing a  will,  the  words  *'  jrounger  son,"  used 
by  the  testator  in  a  proviso  for  shifting,  in  cer- 
tain events,  of  an  estate  thereby  devised,  are  to 
be  taken  in  their  plain  and  ordinary  sense,  as 
meaning  "  younger  in  order  of  birth,''  unless 
it  satisfactorily  appears  from  other  parts  of  the 
will  that  they  were  used  by  the  testator  in  an- 
other sense.  Wilbraham.  v.  Searisbrick,  l 
House  6f  Lords'  Ca.,  167* 

2.  Proud. — Pfo6ate.*-Jiirtfdic<t(ai.-.-A  tes- 
tator, by  his  will  and  codicils,  gave  A.  A*  large 
becjuests,  which  he  revoked  by  a  final  codicil, 
providing  onlv  a  small  weekly  allowance  for 
hifn  during  nis  life.  The  will  and  all  the 
codleilB  having  been  admitted  to  probate,  after 
litigation  as  to  the  last  codicil  in-  the  Ecc)esi- 
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astical  Coart,  R,  A,  filed  a  bill  in  Chancery 
alleging  that  the  testator  had  execated  the  last 
oo^cil  under  undue  influence,  of  the  residuary 
legatee,  and  false  representations  made  at  her 
instance  respecting  E,  A,'h  character;  and 
that  he  had  not  been  permitted  in  the  Eccle- 
ciastieal  Court  to  take  any  obiections  to  that 
codicil^  except  such  as  affected  the  validity  of 
the  whole  instrument ;  the  bill  therefore  prayed 
that  the  executors  or  residuary  legatee  might 
be  declared  trwtees  or  trustee  ior  B,  A.  to  the 
amount  of  the  revoked  bequests. 

Held,  on  demurrer,  that  the  Court  of  Chan* 
eery  had  no  jurisdiction  in  the  matter,  (</tV 
smtientibtts.  Lord  Cottenham,  (Chancellor,) 
and  Lord  Langdale,  M.  R.,)    and  that    the 

Soper  course  would  have  been  an  appeal  to 
e  Judicial  Committee  of  the  Privy  Council 
against  the  sentence  of  the  Ecclesiastical  Court. 
Alien  v.  JM^Pherson,  1  House  of  Lords*  Ca., 
igi. 

3.  Construct ion.-^lssue  in  taii  male. — A  tes- 
tator densed  freehold  estates  to  trustees  in  trust 
to  settle  and  convey  them  to  the  use  of  G.  R, 
for  life,  with  remainder  to  his  issue  in  tail  male, 
in  strict  settlement,  and  in  default  of  such  issue 
the  estates  to  go  over.  G.  R.  had  no  son,  but 
had  several  daughters,  all  born  after  the  testa- 
tor's death. 

Held,  that  the  words  "  in  tail  male "  were 
descriptive,  not  of  the  issue,  but  of  the  interest 
they  were  to  take,  and  that  the  daughters  were 
entitled  to  take,  under  the  limitation  in  ri.% 
mainder,  as  tenants  in  common.  Trevor  v. 
Trevor,  l  House  of  Lords*  Ca.,  239. 

4.  Remoteness, — A  testator, after  devising  and 
bequeathing  all  his  real  and  personal  estates  to 
trustees,  on  trust,  from  time  to  time,  to  receive 
the  rents  and  profits,  and  therewith  to  pay' 
various  legacies  and  annuities,  directed  that 
they  should  invest  the  surplus  rents  and  profits 
at  interest,  and  suffer  the  same  to  accumulate ; 
and  he  declared  that  they  should  stand  seised 
of  his  said  trust  estate  and  the  accumulations, 
upon  trust,  that  when  and  as  soon  as  any  son ' 
or  either  of  his  nephews,  A.  and  B.,  should  ' 
have  attained  the  age  of  25  years,  a  valuation 
of  his  said  trust  estate  should  be  made,  and 
that  the  same  should  be  divided  into  as  many 
equal  lots  as  there  should  be  sons  of  his  saiS 
nephews  then  living,  and  thenceforth  separate 
accounts  should  be  kept  of  the  respective  por- 
tions ;  and  that  each  of  his  said  nepiiews'  sons, 
when  and  as  they  should  resi)ectively  arrive  at 
the  age  of  25  years,  should  cnoose  one  of  such 
portions  as  the  share  to  be  allotted  to  him  and 
his  children,  and  that  thenceforth  the  said  por- 
tion or  share  should  be  held  by  trustees,  upon 
trust  for  the  person  so  selecting  the  same  for 
his  life,  and  after  his  decease,  upon  trust,  as  to 
one  equal  moiety,  for  his  eldest  son,  and  his 
heirs,  executors,  &c. ;  and  as  to  the  other 
moiety,  for  the  rest  of  his  children,  and  their 
heirs,  executors,  &c.,  in  equal  proportions,  and 
if  but  one  child,  both  moietie«  to  such  child 
absolutely;  but  if  any  or  either  of  his  said 
nephews*  sons  should  die  under  their  respec- 
tive ages  of  25  years,  or  having  attained  that 


age  should  afterwards  die  without  leaving  wm, 
the  share  or  shares  intended  for  the  person  or 
persons  so  dying  should  go  to  the  others  and 
other  of  the  said  nephews  sons ;  and  if  aH  hot 
one  should  die  wMDtifc  karing  issue,  the  trus- 
tees should  stand  seised  and.  possessed  of  the 
whole  trust  estate,  in  trust  for  such  one  surviv- 
ing nephew's  son  for  his  life,  and  for  his 
children  or  child  as  aforesaid ;  but  tf  all  the 
testator's  said  nephews'  sons  should  depart  thii 
life  without  leaving  issue,  then  upon  trust  for 
such  person  as  should  at  that  time  be  the  tes- 
tator's heir.  At  the  time  of  the  testator's  death, 
A,  and  B,  had  several  sons  living,  and  B.  had 
another  son  born  afterwards  :  Held,  upon  the 
construction  of  the  will,  that  the  trusts  for  ac- 
cumulation and  division  of  the  property  etna- 
prised  all  the  sons  of  the  nephews*  who  shotdd 
be  living  when  the  first  of  them  should  attain 
25 ;  and  as  the  son  who  should  first  attain  that 
age  might  not  be  born  until  after  the  testator's 
death,  the  gifts  were  too  remote,  and  therefore 
void :  and  the  testator's  real  estate  upon  bis 
death  became  vested  in  his  heir. 

Held,  secondly,  that  under  a  bequest  of  real 
and  personal  estates,  upon  trust  to  receive  the 
rents  and  profits,  and  to  pay  legacies  and  an- 
nuities, and  vest  the  surplus  rents,  &c.,  for 
other  purposes,  the  ])ersonal  estate  is  the  pri- 
mary fund  liable  to  the  payments,  there  \xm% 
no  direction  to  discharge  it,  or  to  sell  the  real 
estate,  so  as  to  constitute  a  mixed  fund.  Bftngh 
ton  V.  Bought  on,  Bovghton  v.  James,  1  House 
of  Lords'  Ca.  400. 

Cises  cited  in  tlip  jud»rm«»nt:  L*»alce  t.  T?obio- 

so».  tf  Meriv.  36:i;  Booile  r.  BlttOfteli,  19  Vcs. 

518. 

5.  Chattels  real  'and  personal. — Vesting.— X 
testator,  after  de^'ising  real  eetatee  to  trustees, 
to  the  use  of  J,  D.  P,  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male,  with  like  re- 
mainders to  J,  T.  /*.  for  life,  and  to  his  sod*' 
in  tail  male,  and  to  several  others,  bequeathed 
real  and  personal  chattels  to  the  same  trustee*!, 
to  permit  the  said  J.  D,  P.  to  receive  the 
profits  for  his  life,  and  from  his  decease  to 
permit  each  of  the  several  other  persons,  to 
whom  an  estate  for  life  in  the  real  estates  was 
before  limited,  as  each  of  them  should  becouje 
seised  of  the  said  real  estates  under  the  afo^^ 
said  limitations,  to  receive  the  rents  and  profit* 
thereof  for  his  and  their  li^c  and  lives  resj^c- 
tively ;  and  from  and  after  the  decease  of  the 
last  of  the  said  tenants  for  life  as  should  be- 
come seised  in  manner  aforesaid,  or  if  none  of 
them  should  become  so  seised,  then  from  the 
decease  of  the  said  J.  D.  P.,  upon  trust  to 
assign  and  convey  the  chattels  to  such  person 
or  persons  as  should  then  become  seised  of  the 
said  real  estates  under  any  of  the  limitations 
aforesaid. 

Held,  that  the  chattels  vested  in  an  infant, 
grandson  of  J.  D,  P.,  who  was  tenant  in  tail  of 
the  real  estates  at  J.  D.  P.'s  death,  and  not  in 
his  eldest  son,  a  prior  tenant  in  tail,  w)io  died 
in  J.  D.  P.'s  lifetime.  Potts  v.  Potts,  I  House 
of  Lords' Ca.,  671. 

See  Heir-at'Law, 
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A^IENDMENT  OF  THE  COUNTY 
COURTS  ACT. 

The  bill  introduced  by  the  Attorney- 
Gcnenl,  to  ''  Amend  the  Act  for  the  more 
easy  recoreiy  of  Small  Debt»  and  Demands 
in  England,  and  to  abolish  certain-  Inferior 
Courts  of  Record,"  came  to  hand  so  re- 
cently before  our  last  publication,  as  to 
admit  of  nothing  more  than  a  cursory  glance 
at  its  provisions,  which  arc  well  deserving 
the  attention  of  all  who  take  an  interest  in 
the  administration  of  justice  in  civil  matters. 
The  merits  aa  well  as  the  defects  of  the 
proposed  measure  are  rather  of  a  negative 
than  a  positive  character.  It  does  not  do 
all  the  mischief  which  was  apprehended 
when  it  was  rumoured  that  it  was  contem- 
plated to  increase  the  jurisdiction  of  the 
County  Courts  in  actions  for  money  de- 
mands to  50^,  and  in  actions  for  lorta  to 
20/.  On  the  other  hand,  the  bill  affbrds 
DO  remedy  for  the  grievances,  universally 
felt  and  constimtly  complained  of  by  the 
snitors  of  the  Couuty  Courts,  arising  out  of 
the  present  constitution  and  practice  of 
those  Courts. 

After  declaring  the  expediency  of  extend- 
ing  the  provisions  of  the  9  &  10  Vict.  c. 
93,  for  depriving  of  costs  plaintiffs  unne- 
cessarily bringing  actions  for  small  debts  or 
demands  in  the  Superior  Courts,  the  bill 
proceeds  to  repeal  sections  128  and  129  of 
the  County  Courts'  Act,  and  substitutes  for 
them  the  foUovring  enactments  :  — 

"  That  if,  in  any  action  commenced  after  the 
passing  of  this  act  in  any  of  her  Majesty's  Su- 
perior Courts  of  Record  in  covenant,  debt, 
detinue,  or  assumpsit,  not  being  an  action  for 
breach  of  promise  of  marriajje,  the  plaintiff 
shall  recover  a  sum  less  than  20/.,  or  if  in  any 
action  commenced  after  the  passing  of  this  act 
in  any  of  her  Majesty's  Superior  Courts  of 
Record  in  trespass,  trover,  or  case,  not  being 
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an  action  for  malicious  prosecution,  or  forlibd; 
or  for  slander,  or  for  criminal  conversation^  or  , 
for  seduction,  the  plaintiff  shall  recover  a  sum 
less  than  5/.,  the  plaintiff  shall  have  judgment 
to  recover  such  sum  only,  and  no  costS)  except 
in  the  cases  hereinafter  provided ;  and  it  shall- 
not  be  necessary  to  enter  any  suf^fi^estion  on* 
the  record  to  deprive  such  plaintiff  of  costs.'* 

There  is  a  similar  provision  with  respect 
to  actions  commenced  in  *'any.  Inferior 
Court  of  Record,  except  the  County  Courts, 
or  the  Sheriff's  Court  of  the  City  of  London," 
(under  the  10  &  11  Vict.  c.  7i,)  with  this 
distinction,  that  it  is  proposed  a  plaintiff 
bringing  an  action  on  contract  in  an  In- 
ferior Court,  and.  recovering  less  than  ten 
pounds,  is  to  be  deprived  of  costs. 

The  general  enactment,  depriving  a  plain* 
tiff  of  costs,  is  modified,  however,  by  the 
sections  which  follow,  and  which  provide — 

"That  if  the  plaintiff  shall  in  any  such  aotion 
as  aforesaid,  either  in  one  of  the  Superior 
Courts  of  Record  or  in  an  Inferior  Court  of 
Record,  except  as  aforesaid,  recover  a  sum  less 
than  the  sum  in  that  behalf  hereiurbefore  men- 
tioned by  verdict,  and  the  judge  or  other  pre- 
siding officer  before  whom  such  verdict  shall 
be  obtained  shall  certify  on  the  back  of  the 
record  that  it  appeared  to  him  at  the  trial  that 
the  cause  of  action  was  one  for  which  a  plaint 
could  not  have  been  entered  in  any  such  County 
Court  as  aforesaid,  or  in  the  said  Sheriff's 
Court,  or  that  it  appeared  to  him  at  the  trial 
that  there  was  a  sufficient  reason  for  bringing 
the  said  action  in  the  Court  in  which  the  said 
action  was  brought,  the  plaintiff  in  such  case 
shall  have  the  same  judgment  to  recover  his 
costs  that  he  would  have  bad  if  this  act  had 
not  been  passed.'* 

And  "  That  if  in  am'  such  action,  either  in 
one  of  the  Superior  Courts  or  in  an  Inferior 
Court  of  Record,  except  as  aforesaid,  whether 
there  be  a  verdict  in  such  action  or  not,  the 
plaintiff  shall  make  it  appear  to  the  satisfaction 
of  the  Court  in  which  the  said  action  was 
brought,  upon  motion  to  be  made  in  Court  for 
that  purpose,  and  on  hearing  the  parties  by 
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affidaidt,  or,  if  the  said  action  be  in  one  of  the 
Superior  Courts,  to  the  satisfaction  of  a  judge 
at  chambers  upon  summons,  that  the  said  action 
was  brought  for  a  cause  for  which  no  plaint 
could  have  been  entered  in  any  Court  holden 
under  the  said  act  of  the  10th  year  of  her  Ma- 
jestv,  or  the  said  act  of  the  11th  year  of  her 
Majestjr,  or  that  the  plaintiff  at  the  time  when 
the  action  was  commenced  dwelt  20  miles  from 
the  defendant,  or  that  no  material  part  of  the 
cause  of  action  arose  within  the  junsdiction  of 
the  Court  holden  under  the  said  act  of  the  10th 
year  of  her  Majesty,  within  which  the  defendant 
at  the  time  of  the  commencement  of  the  action 
dwelt  or  carried  on  his  business,  or  within  the 
jurisdiction  of  the  Court  holden  under  the  said 
act  of  the  11th  year  of  her  Majesty,  if  the  de- 
fendant then  dwelt  or  carried  on  his  business 
within  the  jurisdiction  of  that  Court,  or  that  any 
officer  of  such  County  Court  was  a  party  to  the 
said  action,  or  that  the  said  cause  was  removed 
from  a  County  Court  by  eerttorcrt,  then  and  in 
any  of  such  cases  the  Court  in  which  the  said 
action  is  brought,  or  the  said  judge  at  cham- 
bers, may  thereupon  by  rule  or  order  direct 
that  the  plaintiff  shall  recover  his  costs,  and 
thereupon  the  plaintiff  shall  have  the  same 
judgment  to  recover  his  costs  that  he  would 
nave  had  if  this  act  had  not  been  passed.'' 

The  effect  of  these  provisions  is,  to  shift 
from  the  defendant,  on  whom  it  now  lies, 
the  burthen  of  proving  that  an  action  in 
which  less  than  the  specified  sum  is  re- 
covered, ought  to  have  been  brought  in  the 
County  Court,  and  to  throw  upon  the  plain- 
tiff, in  order  to  entitle  him  to  costs,  the 
onus  of  showing  that  the  action  was  brought 
for  a  cause  for  which  no  plaint  could  have 
been  entered  in  the  County  Court.  The 
importance  of  this  alteration  of  the  law, 
and  the  additional  discoura|;ement  it  throws 
npon  parties  proceeding  in  the  Superior 
Courts,  will  be  readily  appreciated  by  our 
professional  readers.  To  others  it  will  be' 
rendered  sufficiently  intelligible  by  the  mere 
statement,  that  the  recovery  of  a  less  sum 
than  20/.  in  actions  founded  on  contract,  or 
5/.  in  actions  of  tort,  will  deprive  the  plain- 
tiff of  costs,  unless  he  can  induce  the  judge 
who  tried  the  cause  to  certify  so  as  to 
entitle  him  to  costs,  or  the  Court  or  a  judge 
at  chambers  to  order  that  the  plaintiff 
shall  have  his  costs. 

Some  doubts  having  arisen  as  to  the 
prisons  to  which  the  judges  of  the  County 
Courts  were  authorised  to  commit  for  fraud 
or  contempt,  the  bill  contains  a  very  com- 
prdbensive  enactment  on  this  subject. 

And  in  order  to  settle  the  doubts  which 
have  arisen,  as  to  the  priority  of  the  claim 
of  the  landlord  for  rent,  in  case  of  levy 
under  the  9  &  10  Vict.  c.  95,  s.  107,  it  is 
proposed  to  enact : —  ^ 


"That  where  any  distress  shall  be  made 
under  the  last-recited  enactment  as  well  for  the 
amount  of  rent  so  claimed,  and  the  costs  of 
such  additional  distress,  as  for  the  amount  of 
money  and  costs  for  which  the  warrant  of  exe- 
cution issued  under  the  said  act,  and  no  re- 
plevin shall  be  made  of  the  goods  so  taken, 
such  sum  of  money  as  shall  be  dae  to  the 
landlord  in  respect  of  the  rent  so  claimed  shall 
be  paid  in  priority  to  the  money  and  costs  in 
respect  of  which  die  wurant  of  execution 
issued." 

Unlimited  powers  are  also  given  to  the 
Secretary  of  State,  with  the  consent  of  the 
Treasurjr,  to  alter  the  fees  payable  upon 
proceedings  in  the  County  Courts*  The 
section  is  as  follows : 

"  That  it  shall  be  lawful  for  one  of  her  Ma- 
jesty's principal  Secretaries  of  State,  with  the 
consent  of  the  Commissioners  of  her  Majesty's 
Treasury,  from  time  to  time  to  regulate  or  vary, 
lessen  or .  increase,  the  fees  or  suma  in  the 
name  of  fees  now  payable,  or  which  from  time 
to  time  may  be  payable,  on  the  several  proceed- 
ings in  the  Courts  holden  under  the  said  act  of 
the  lOth  year  of  her  Majesty  to  the  Judfi;es, 
clerks,  and  High  Bailiffs  of  such  Courts,  and 
such  fees  or  sums  may  be  so  regulated  from 
time  to  time  by  way  of  per-centage  on  the 
amount  of  the  demand ;  and  such  Secretary  of 
State,  with  such  consent  as  aforesaid,  may  from 
time  to  time  appoint,  instead  of  all  or  any  of  the 
fees  or  sums  in  the  name  of  fees  -now  payable 
or  which  may  be  from  time  to  time  be  payable 
as  aforesaid,  other  fees  or  sums  by  way  of  per- 
centage or  otherwise,  and  to  be  pajrable  on  such 
proceedings  under  such  last-mentioned  act  ai 
such  Secretary  of  State  with  such  consent  as 
aforesaid  may  direct." 

The  Palace  Court,  on  which  so  much  has 
been  written  and  said,  as  well  as  the  Peveril 
Court,  are  thus  briefly  dispoeedof: — 

"  And  whereas  it  is  expedient  to  abolish  the 
Court  of  the  Marshalsea  of  the  Household  of  the 
Kings  of  England,  and  the  Court  of  our  Lady 
the  Queen  of  the  Palace  of  the  Queen  at  West- 
minster, and  her  Majesty's  Court  of  Record  for 
the  Honour  of  Peveril,  and  additional  limits  of 
the  same :  Be  it  enacted.  That  from  and  after 
the  passing  of  this  act  no  action  or  suit  sludl 
be  commenced  in  any  of  the  said  Courts." 

By  subsequent  clauses,  actions  depending 
in  the  abolished  Courts  are  t^  be  transferred 
to  the  Court  of  Common  Pleas,  when  the 
debt  or  damages  sought  to  be  recovered 
exceed  20^.,  and  to  the  County  Court  for 
the  district  in  which  the  respective  defend- 
ants reside,  if  the  debt  oir  damages  shall  not 
exceed  20L  The  records  of  the  abolished 
Courts  are  to  be  placed  under  the  charge  of 
the  Master  of  the  Rolls ;  and  it  is  also  pro- 
posed to  enact,  that  all  judgments  obtained 
m  those  Courts,  previously  to  the  last  day 


0/  the  Ctnmty  Courh'  Att. 


179 


of  December,   1849»  maj  be  enforced  as 

heretofora. 

The  clause  bj  which  it  is  proposed  to 
gire  compensation  to  the  officers  of  the 
abolished  Courts  is  as  follows,  but  the 
schedule  referred  to  therein  is  left  in 
blank,  to  be  filled  up,  we  presume,  in  com- 
mittee:— 

"  Aod  whereas  it  is  expedient  and  just  that 
doe  provision  should  be  made  for  the  compen- 
sation of  the  officers  having  a  freehold  in  their 
offices  io  the  said  CourU,  of  the  Marshalsea,  of 
the  Palace  of  the  Queen  at  Westminster,  and 
for  the  Honour  of  Peveril  and  additional  limiu 
of  the  same,  for  the  losses  they  will  respectively 
rastain  by  the  abolition  of  tteir  said  offices : 
Be  it  enacted.  That  upon  the  abolition  of  such 
Courts  there  shall  be  issued  and  payable  out  of 
and  charged  upon  the  Consolidated  Fund  of 
the  United  Kingdom  of  Great  Britain  and  Ire- 
land, to  the  several  judges,  counsel,  attorneys, 
and  other  officers  respectively  named  in  the 
schedule  (A.)  hereunto  annexed,  such  sums 
respectively  as  in  the  said  schedule  are  put 
opposite  to  their  respective  names,  either  by  the 
year  or  otherwise,  as  in  the  said  schedule  \a 
particularly  mentioned." 

Upon  the  question  of  compensation,  we 
nave  already  intimated  our  opinion,  that 
the  prevailmg  feeling  out  of  doors  is  unjust 
and  unfounded.  The  Palace  Court  officers 
possibly  received  compensation  some  time 
since,  when  they  were  really  entitled  to 
none,  because  the  anticipated  diminution  of 
profits,  for  which  they  were  compensated, 
did  not  actually  occur ;  but  when  it  is  pro- 
posed to  abolish  the  Court  altogether,  for 
the  supposed  benefit  of  the  public,  those 
who  have  lawfully  purchased  their  situa- 
iiant  are  clearly  entitled  to  consideration 
«pon  every  just  and  equitable  principle. 

The  abolition  of  the  Palace  Court,  how- 
erer,  is  a  matter  of  comparatively  minor 
importance.  It  is  much  more  matter  of 
pubHc  concern  to  find  that  the  framers  of 
the  present  bill  have  not  thought  it  expedient 
to  adopt  any  of  the  amendments  so  much 
required  in  the  constitution  and  practice  of 
the  County  Courts.  The  absurd  and  in- 
defensible system,  under  which  suitors  are 
pnictically  prohibited  from  obtaining  com- 
petent proiessional' advice,  when  compelled 
to  resort  as  suitors  to  those  Courts,  is  con- 
tinued by  the  present  bill,  and  the  evil  ma- 
terially aggravated  by  the  section  first  above 
Cited.  The  grievance  of  obliging  a  plaintiflp 
to  incur  the  expense  and  inconvenience  of 
attendance  in  person,  and  with  all  his  wit- 
nesses, when  no  defence  is  intended  or 
sought  to  be  established,  remuns  unre- 
dressed;  and  no  remedy  is  suggested  for 


what  we  are  inclined  to  class  amongst  the 
greatest  of  all  the  defects  of  the  County 
Court  system,  namely,  the  want  of  an 
appeal  to  the  Superior  Courts,  under 
proper  limitations  and  restrictions. 

The  number  of  applications  to  the  Sa« 
perior  Courts  to  stay  or  set  aside  proceed- 
mgs  in  the  County  Courts,  affords  pregnant 
evidence  that  the  suitors  in  those  Courts 
should  not  be  left  without  the  power  of 
appealing.  It  is  quite  true  that  a*great 
majority  of  the  applications  to  the  Superior 
Courts  have  been  unsuccessful.  The  reason 
is  obvious.  According  to  the  existing  law, 
the  Superior  Courts  can  only  interfere  by 
writ  of  prohibition,  and  a  prohibition  only 
lies  where  there  has  been  a  want  of  juris- 
diction, or  an  excess  of  jurisdiction,  by  the 
Inferior  Court.  Even  where  manifest  in- 
justice has  been  done,  whether  by  igno- 
rance, inadvertence,  or  mistake,  if  the  judge 
of  the  County  Court  has  apparently  exer« 
cised  his  judgment  upon  a  matter  within 
bis  jurisdiction,  there  is  no  tribunal  at 
present  known  to  the  law,  which  can  afford 
a  remedy  to  the  party  injured  by  the 
erroneous  judgment.  Therefore,  where  ji 
party  sued  in  the  County  Court  found  an 
officer  of  the  Court  in  possession  of  his 
goods  under  an  execution,  but  had  never 
received  any  summons  or  notice  of  any 
proceedings  against  him  previous  to  the 
execution,  the  Court  of  Exchequer  held, 
that  no  prohibition  could  be  granted,  as 
the  law  had  made  the  judge  of  the  Comity 
Court  sole  arbitrator  of  the  sufficiency  of 
proof  of  service  of  the  summons,  and  as 
soon  as  he  was  satisfied  he  had  judrisdic* 
tion.'  So,  likewise,  when  the  defendant, 
in  a  plaiut  in  the  County  Court,  pleaded 
judgment  recovered  and  execution  issued 
for  the  sum  claimed,  and  the  plaintiff  ad- 
mitted the  truth  of  the  plea ;  but  notwith- 
standing, the  judge  decided  in  favour  of  the 
plaintiff  a  prohibition  was  refused,  because 
the  decision  of  the  judge  was  on  a  matter 
within  his  jurisdiction.^  In  such  cases  as 
these,  there  b  in  fact  a  positive  denial  of 
justice.  But  unless  the  principle  upon 
which  new  trials  are  granted  in  the  Superior 
Courts  be  essentially  erroneous,  we  see  no 
reason  why  the  suitor  in  the  County  Court 
should  be  concluded,  in  any  ease,  by  the 
misconception  or  mistake  of  a  judge,  who, 
it  cannot  be  considered  offensive  to  say,  is 
not  more  likely  to  be  always  right  than  the 
judges  of  the  Superior  Courts,  presiding  at 

*  Robhuon  v.  Lenagkam,  5  D.  &  L.  713. 
^  Baparte  Rayner,  5  D.  &  L.  343. 
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^m  Prius  or  on  Circuit.  We  venture  to 
hope  that  it  is  not  too  late  .to  urge  the  ne- 
.cessity  of  these  and  certain  other  amend- 
jnents  upon  the  consideration  of  the  framers 
and  the  promoters  of  the  bill  now  in  pro- 
.gress.  The  attempt  should,  at  all  events  be 
made. 


Now  that  an  amendment  of  the  County 
•Courts'  Act  is  to  take  place,  we  have  again 
to  draw  the  attention  of  the  legislature  to 
.the  necessity  of  aifording  some  protection  to 
the  profession  against  the  practices  of  debt 
collectors,  yclept  accountants,  agents,  &c. 
.They  should  no  longer  be  allowed  to 
transact  business  in  those  Courts  ;*=  and, 
without  meaning  any  disrespect  to  the 
learned  gentlemen  who  preside  as  judges, 
the  discretionary  power  now  vested  in 
them  of  allowing  such  characters  as  these 
to  act  in  cases  coming  before  them,  should 
he  repealed. 

In  various  towns  the  profession  are 
deeply  injured  by  this  practice.  These  un- 
qualified persons  also  frequently  .prepare 
agreements  and  transact  other  business  for 
theu"  « clients,"  (as  they  call  their  em- 
jplqyers,)  which  ought  to  be  done  only  by 
professional  men,  who  contribute  so  largely 
to  the  revenue  for  the  privilege,  and  there- 
ibre  it  is  but  common  justice  that  they 
should  now  be  protected  irom  unjust  en- 
(croachments  on  their  rights. 


ANNUAL    CERTIFICATE   DUTY  OF 
ATTORNEYS. 

.  It  will  probably  have  been  observed  by 
most  of   our    readers  that   Lord  Robert 
Grosvenor  had  been  compelled,  by  the  state 
'<Jf  pubhc  business,  to  postpone  his  motion 
'for  the  Repeal  of  the  Certificate  Duty  till 
the  next  Session.     His  Lordship  had  at- 
tended every  Ballot  for  notices  of  motion, 
'Bxcept  one  from  whi6h  hie  was  unavoidably 
detained,  since  the  deputation  attended  him 
on  his  return  from  abroad,  and  it  was  only 
on  the  26th  June  that  he  succeeded  by  his 
name  being  first  drawn   from  the  box  to 
•place  another  motion,  in  which,  from  bene- 
▼dent  motives  he  has  long  been  interested, 
«t  the  top  of  the  List  for  the  17th  instant. 
Supposing^  Lord    Robert   Grosvemor  to 
liHve  been  a  second  time  so  fortunate,  he 
could  only  have  given  notice  of  the  Repeal 
of  the  Tax  on  the  24th  July,  when  many 
friends  of  the  measure  would  be  absent  and 


•  .See  a  Irtter  on  lliis  Bubjeat  in^the  Legai 
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the  Session  drawing  to  a  dose.  His  Lord- 
ship therefore  thought  he  should  hest  con- 
sult the  interests  of  those  who  had  confided 
the  case  to  his  care,  by  deferring  the  mo- 
tion till  an  early  day  in  the  next  Session, 
when  he  hopes  to  be  successful  in  remoting 
the  impost. 

On  first  hearing  of  this  postponement, 
we  were  much  disappointed ;  although,  we 
confess,  we  had  expected  that  nothing  more 
could  be  done  at  present  than  obtaining 
leave  to  bring  in  the  Bill,  and  having  it 
printed  for  consideration  in  the  next  Session, 
We  remember,  however,  that  the  beneficial 
Act  for  the  consolidation  and  amendment  of 
the  Law  of  Attorneys  was  three  Sessions 
before  Parliament;  and  every  one  is  well 
aware  how  slow  is  the  progress  of  all  legis- 
Intive  measures  of  importance,  even  where 
there  are  none  of  the  financial  difficulties 
which  beset  this  question. 

When  we  consider  the  various  pressing 
subjects  before  Parliament,  our  disappoint- 
ment is  perhaps  unreasonable.  The  affairs 
of  Ireland  —  the  Colonies — our  Foreign 
Afiairs — with  the  various  toptOB  of  domestic 
policy — on  all  of  which  there  is  no  end  to 
discussion  ;—  and  added  to  which  are  the 
difficulties  in  the  way  of  obtaining  a  hearing, 
unless  it  be  a  Government  measure,  or 
some  notable  subject  of  political  interest ; — 
when  these  hindrances  are  considered,  we 
ought,  perhaps,  not  to  be  surprised  that 
our  hopes  are  again  deferred.  We  are  con- 
soled, however,  with  the  reflection  that  the 
cause  is  a  just  one,— is  in  sincere,  able,  and 
powerful  hands,  —  and  that  it  must  ulti- 
mately prevail. 

The  Charitahk  Trusts  Bill,  which  is  a 
government  measure,  and  calculated  to  cany 
with  it  a  large  increase  of  political  patronage, 
has  been  already  postponed ;  and  it  most 
be  by  great  efibrts  if  the  Bankrupt  Law 
Consolidation  Bill  be  conducted  to  a  suc- 
cessful result.    A  long  hst  of  other  "  Law 
Bills  in  Parliament"  must  necessarily  be 
deferred.     Seeing  these  things,  we  ought 
not  to  wonder  that  the  Attorneys  have  not 
found  a  willing  ear  in  the  House  o£  Com- 
mons,  or    a  disposition  to  relieve    them 
(however  justly)  of  a  burthen  which  it  may 
be  supposed  would  fall  upon  other  classes 
of  the  community.     If  indeed  the  90,000/. 
a  year  raised  by  this  Tax  cannot  he  spared, 
it  ought  to  be  levied  on  all  professions  and 
callings,  and  the  individual  amount  would 
then  be  insignificant.     We  shall  have  a  sug- 
gestion to  make  on  this  subject  for  remov- 
ing the  financial  difficulty,  and  effecting  an 
important  pubhc  object. 


IhJwH-ofCottrts  Martial-^Trial  of  Captain  Charge  Douglas. 
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DEFECTS  OP  COURTS  MA^RTIAL. 

TRIAL    or    CAFTAIN    GEOUGE     DOUGLAS. 

r  Although  OUT  prineipal  duty  is  for  tke 
mott  pert  cooiiBed  to  the  ooDsideratdon  of 
Ae  various  alterations  in  the  law,  whether 
projected  or  carried  into  effect, — to  a  biief 
chronicle  of  the  decisions  in  the  Superior 
Courts, — and  to  the  discussion  of  all  matters 
affecting  the  character  and  intere&ts  of  the 
profession,— rit  is  within  our  province  as  a 
^'Jooniftl  of  Jttiiapnidenoe "  to  d)serve 
ppoa  and  call  attention  to  all  defects  and 
irr^nkrities  inthe  administration  of  justice. 
With  this  view  we  lately  noticed  the  pro- 
ceedings at  the  Court  Martial  on  Captain 
George  Douglas,  at  Guernsey.'  We  deem 
it,  indeed,  our  duty,  on  the  pact  of  the  pro- 
fessian,  toshaiw  that  the  failure  of  justice 
on  that  trial  palpably  proceeded  from  Uie 
^Koi  ef  an  inteUigent  Lawyer  to  assi^  the 
Court  on  questions  touching  the  admission 
•r  rejection  of  evidence  ;  and  we  think  the 
pnfaKcin  general  will  agree  with  us,  that 
if  there  were  no  Barrister  or  Solicitor  at 
Guernsey  of  «uifiGieat  experienee  in  the 
lules  of  evidence  to  .-act  as  DqMity  Judge- 
AdfDOite,  &  oompetent  pemn  should  have 
bewsettt'fpom  London,  or  proeured  from  the 
oesrest  county,  to  perform  the  legal  duties 
of  that  office,  which  ought  not  to  have 
been  solely  confided  to  a  Military  Officer,  of 
whatever,  merit  in  his  own  profession.  In 
the  outset  of  this  diacosaion,  we  folly  «dmit 
tibat  the  Court  Martial  intended  to  dis- 
^ilavge.itB  datj,:Riid  that  it  failed  in  doing 
»i  not  from  any  improper  bias  towards 
the  {vosecntor,  nor  prgudice  against  the 
prisoner,  but  because  it  had  not  all  the 
legal  and  proper  evidence  befone  it,  nor  the 
^^asistance  which  a  legal  Judge  Adrooate 
ooold  supply  in  aifting  that  eividaoee  and 
dedndng  just  ooncluaions. 

The  United  Service  Gazette  of  the  2drd 
Jone,  in  an  article  on  this  case,  -well  re- 
purks,  that  "In  Civil  Courts  it  is  a  max- 
im, joatified  by  every  day's  ezpemenoe, 
^  the  nan  'who  is  hia  own  kwyer:has  a 
fool  for  his  cUent.  Military  Courts  would 
PBUstioally  enfooce  ffii  opposite  diNstrine." 
Not  only  the  mililary,  but  mmiy  of  the 
My  and  w«ekly,public  iwimals,  snice  w« 
fint  aetioed  the  subject,  have  .strongly  aoi- 
l^oadverted  on  the  result  of  the  case ;  and  as 
It mvolves veiy importmit  priaiBtples  intdie 
coadnct  of  prosecutions  and  the  rules  of 
evidence,  we  consider  it  right  to  place  be- 
fore oar  readers  such  extracts  as  may  enable 

^  ^ee  page  122,  ante. 


them  to  form  a  judgment  for  themselves  on 
the  complaint  made  by  Captain  'Douglaa, 
that  he  has  not  had  a/atr  triaU  and  that, 
on  the  one  hand,  illegal  evidence  has  heea 
admitted  on  the  part  of  the  prosecution, 
and  on  the  other,  unohjectionable  evidence 
for  the  defence  rejected. 

In  our  former  article,  we  noticed  the  suV 
stance  of  the  first  and  most  important 
charge  preferred  against  Captain  Douglas, 
for  conduct  '*  unbecoming  the  character  of 
an  officer  and  a  gentleman."  We  shall 
now  set  forth  the  whole  of  the  diai^eb 
before  the  Court  Martial.  They  were  « 
follow : — 

"  1st.—  For  having,  on  or  about  the  Sth 
January,  J  849,  when  asked  by  constable  Renier, 
in  the  barracks  at  Lon;?v,  in  Alderney,  whetheir 
he  had  a  knowledge  of  the  person  or  persons 
who  had  been  firing  ball  on  tlie  ramparts  of 
Longy  Battery  on  the  5th  Jamiary,  1849,— 
answered  that  he  had  no  knowledge  of  sach 
person  or  persons ;  whereas  he,  Captain  Dott- 
glas,  well  knew,  at  the  time  he  so  made  that 
answer,  that  he  himself  had  been  firing  ball  on 
the  said  ramparts  on  the  said  5  th  January^ 
1849. 

"  2nd.— For  having,  at  the  Civil  Court  at 
Alderney,  on  the  9th  January,  1849,  andhefons 
a  Military  Court  of  Inquiry,  in  the  same  place, 
on  the  15th  and  l6th  February,  1849,  and  from 
tlie  said  9th  January  till  the  l6th  .Fcfcnnry, 
1849,  omitted,  and  neglected,  and  refuted  to 
acknowledge  that  he,CapUin  Douglas,  had,  on 
the  5th  January,  1849,  been  practising  ball- 
firing  on  the  ramparts  at  Longy  Battery,  in  tlie 
aaid  isknd,  thereby  intenftng  to  conceal  \k» 
fact  that  he.  Captain  Douglas,  had  bean  «o 
praetisuig  ball'^ring  on  tBe  said  laiupartt; 
although  h^.  Captain  Douglas,  knew  that  tiio 
said  Civil  and  Militery  Courts  were  engaged  oa 
the  ssdd  9th  January  and  the  said  15th  and  l6tk 
February,  1849,  respectively  as  aforesaid,  in 
prosecuting  an  investigation  as  to  the  cause  of 
the  death  of  a  bullock,  supposed  to  have  been 
shot  near  die  said  iramparts  on  the  aaid  Mh 
January,^  and  that  one  of  tiie  objects  of  inouiiy' 
in  such  investigation  was  to  auKcrtaln  who.it 
was  that  was  or  were  using  fire«>ann8  on  the 
said  ramparts  on  such  dbiy,  and  especialljf 
whether  it  was  Captain  Douglas  who  had  been 
using  fire-arras  on  the  said  ramparts. 

**  3rd.— For  having,  on  or  about  the  said  9th 
January,  1849,  at  Alderney  aforesaid,  when 
asked  by  Mr.  Gaudion,  the  Judge  of  the  said 
Island  of  AWcmejr,  with  a  view  of  ascertsdaing 
whether  he.  Captain  Dot^s,  had  been  prac- 
tising ball  firing  on.  the  said  ramparts,  how  he 
accounted  for  the  *  Times '  London  newspaper, 
to  the  address  of  him.  Captain  Douglas,  being 
found  on  the  ground  (meaning  the  said  ram- 
parts of  Longy  Battery),  answered  evasively, 
'  that  he  (Captain  Dou^s)  could  not  be  ac- 
countable for  newepapeps  in  his  name ;'  siding, 
*  that  his  papers  travelled  tlntmgb  the  bamdka, 
and  even  in  the  town'— he  Captain  Doughu, 
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at  the  same  time  knowing,  and  having  after- 
wards stated,  that  he  had,  on  the  day  in  ques- 
tion, placed  a  newspaper  against  the  wall  of  the 
said  ramparts,  in  order  to  make  a  potato,  which 
he  had  used  as  a  mark  to  shoot  at,  more  dis- 
tinctly visible,  and  intending,  by  such  evasive 
answer,  to  conceal  the  fact  that  he  had  been 
practising  ball-firing  on  the  said  ramparts  on 
the  said  5th  January. 

**4th. — For  having,  on  or  about  the  11th 
February,  1849>  at  the  said  Island  of  Alderoey, 
addressed  a  letter  to  the  Town-Major  of  Alder- 
ney,  with  the  apparent  intention  of  explaining 
his  conduct  with  reference  to  certain  paragraphs 
in  newspapers  respecting  him,  Captain  Douglas, 
and  also  in  reference  to  the  inquiry  prosecuted 
in  the  Civil  Court  of  Alder ney,  as  to  the  cause 
of  the  death  of  the  bullock  near  the  said  ram- 
parts, and  as  to  who  were  discharging  fire-arms 
on  or  near  the  said  ramparts  on  the  5th  Janu- 
ary, and  especially  whether  Captain  Douglas 
had  discharged  fire-arms  on  or  near  the  ram- 
parts on  that  day ;  in  which  letter  he.  Captain 
Douglas,  failed  and  omitted  to  state  whether  he 
had  or  had  not  discharged  ^r^-arnu  on  or  near 
the  s^d  ramparts  on  that  day;  but,  6n  the 
contrary,  by  various  evasive  passages  in  such 
letter,  suggestin;;  that  other  persons  than  him- 
self had  been  discharging  fire-arms  on  or  near 
the  said  ramparts  on  that  day,  endeavoured 
further  to  conceal  the  fact  that  he.  Captain 
Douglas,  had  been  practising  ball-firing  on  the 
•aid  ramparts  on  that  day." 

We  have  already  particularly  noticed  the 
first  charge.  The  second,  it  will  be  seen, 
is  founded  on  the  alleged  omission^  neglect^ 
and  refusal  to  adcnovnedge  the  fact  of  ball- 
firiug.  But  we  know  of  no  military  law 
(nor  any  other)  which  requires  an  accused 
person  to  acknowledge  a  fact  which  may 
snbject  him  to  an  action  or  prosecution. 
On  the  contrary,  according  to  Simmons  on 
Courts  Martial,  page  97»  (3rd  edition,)  the 
accused  has  ''a  right  to  decline  answering 
any  questions  or  making  any  statement, 
wmch  may  in  his  opinion  be  prejudicial  to 
him  in  the  course  of  any  ulterior  inquiry." 
**  It  is  a  characteristic  of  all  British  juris- 
prudence that  the  accused  shall  be  protected 
from  answering  all  questions  wluch  may 
tend  to  criminate  himself."  It  appears,  on 
the  examination  of  Ensign  Parker  for  the 
defence,  that  this  passage  had  been  referred 
to  by  Captain  Douglas,  on  going  to  the 
Coart  of  Inquiry  with  Mr.  Parker ;  and  it 
was  therefore  proposed  to  read  the  passage 
to  the  Court  Martial:  but  the  president 
said,  "  Oh,  no,  we  will  have  no  law  books 
read  here !'' 

Looking  at  the  evidence  in  support  of  the 
charge,  we  extract  the  following  from  the 
able  cross-examination  (conducted  by  Mr. 
Warren)  of  the  Jnd^eof  the  Civil  Court :~ 


''  Q.  After  all  your  investigations,  do  you 
now  believe  that  I  was  in  any  way  concerned 
in  causing  the  death  of  this  bullock  ? 

A.  Juoging  from  die  evidence  produced  be- 
fore  my  C^urt,  I  should  say  not. 

Q.  Have  you  now  any  reason  whatever  to 
believe  that  I  caused  the  death  of  the  bullock  \ 

A.  No,  I  have  not. 

Q.  Did  I  ever  r^fitse  to  acknowledge  before 
the  Civil  Court  that  I  had  been  practising  ball- 
firing  on  the  5th  January  on  the  ramparts  at 
Longy  Battery  ? 

A.  No. 

Q.  Do  you  know  the  constable  Renier  well? 

A.  Yes. 

Q,  Has  he  such  a  knowledge  of  Engliah  or 
French  as  to  enable  him  to  sp^  satisfiurtorily 
as  to  the  exact  nature  of  expressions  in  Eng- 
lish? 

A.  That  question  can  lead  only  to  the  ex- 
pression of  an  opinion.  I  should  say  that  he  is 
more  conversant  with  French  than  English.  I 
should  doubt  his  understanding  the  exact 
meaning  of  expressions  in  English.  I  may  be 
right,  or  I  may  be  wronj^. 

Q.  Is  French  or  Enghsh  his  native  tongue, 
and  does  he  not  give  his  evidence  in  yoor  Court 
in  French  ? 

A,  French  is  his  native  tongue ;  and  he  gives 
his  evidence  in  French  before  ray  Court. 

Q.  When  I  came  to  you  on  the  16th  Feb- 
ruary, did  I  not  say  I  was  innocent  of  the  death 
of  the  bullock,  and  wished  to  have  the  fullest 
inquiry  to  talce  away  all  suspicion  even,  or  words 
to  that  effect  ? 

A.  I  cannot  recollect  the  precise  words  used, 
but  the  impression  I  have  is,  that  Captain 
Douglas  dia  use  words  to  that  effect ;  and  I 
recoUect  he  expressed  a  very  strong  wish  that 
the  investigation  should  proceed,  as  it  would 
clear  him  of  the  imputation  (that  gives  the 
sense  of  his  meaning),  which  he  was  led  to 
suppose  existed  against  him,  of  having  shot  the 
bullock. 

Q.  Do  you,  in  fact,  now  believe  that  the 
bullock  in  question  had  been  shot  at  all  ? 

A,  The  eridence  produced  before  my  Court 
did  not  lead  to  that  fact :  and  as  for  the  rest, 
I  can't  form  an  opinion.  I  go  only  by  the 
evidence  brought  before  me  in  my  Court  in 
Aldemey," 

This  testimony  evidently  overthrows  en- 
tirely the  imputation  of  refusing  to  aeknow- 
ledge  the  fact  in  Question.  We  have  not 
space  for  a  full  analysis  of  the  evidence  on 
the  sevend  char^,  and  must  confine  our- 
selves to  what  IS,  indeed,  our  projper  busi- 
ness,— ^the  exposition  of  the  admission  of 
improper  una  the  rejection  of  proper 
evidence. 

The  following  are  instances  of  the  admis- 
sum  of  evidence  which  ought  to  have  been 
rejected.    Constable  Renier  is  asked— 

^  Q.  Did  yon  ask  Captun  Douglas  whether 
he  knew  who  the  person  was  wlu>  had  beea 
firing? 
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A,  I  asked  him  if  lie  knew  the  person  who 
had  done  it— meaning  the  shooting.  I  did 
not  ask  him  who  had  been  firing.  I  asked 
him  whether  he  knew  anything  of  the  firing 
which  had  taken  place  on  the  5xh.  [Read  over, 
witoess  corrects  himself, — *  I  did  not  ask  him 
if  he  knew  the  person,  but  if  he  knew  anything 
abcmt  it'] 

Q.  What  do  you  mean  by  *  had  done  it  f* 

(kptain  Douglas  here  begged  to  say  that  he 
considered  the  question  objectionable.  The 
point  was,  not  what  the  witness  meeaiU  but 
what  he  said  to  ^Captain  Douglas,  at  the  time ; 
60  that  the  Court  might  be  placed  in  the  situa- 
tion of  persons  present  at  the  interriew  be- 
tween him  and  the  constable. 

The  President  ordered  the  Ck>urt  to  be 
cleared.  On  its  being  re-opened,  he  said — 
'  The  Court  decides  that  there  is  no  objection  to 
the  question !' " 

This  reasonable  objection  would  dearly 
haie  been  aUowed  had  the  Coort  been  as^ 
aasted  by  any  lawyer  of  the  least  experience 
Again,  at  page  13  of  the  report,  Colonel  Le 
Mesurier  is  asked,  on  the  part  of  tbe  prose- 
cution, what  were  the  objects  of  tbe  Court 
of  Inquiry,  and  he  answers — 

"To  ascertain  as  far  as  in  our  power  lay, 
to  anive  at  every  information  of  the  circum- 
stances connectea  with  the  alleffations  set  forth 
in  the '  Comet '  newspaper,  and  there  is  other 
matter;  but  really  I  cannot  charge  my  memory 
with  an  that  the  Instructions  contained. 

Captain  Douglas  objected,  after  some  dis- 
cussion, to  the  witness  being  asked  what  was 
the  object  of  written  instructions.  Being  de- 
sired by  the  Court  to  state  the  nature  of  his 
objection,  he  said,  '  It  is  founded  on  a  uni- 
versal rule  in  the  law  of  evidence,  that  when- 
erer  there  is  a  written  document,  it  must  be 
prodaced  to  speak  for  itself,  in  order  to  prevent 
mistakes  or  misconceptions  as  to  its  contents. 
In  other  words,  the  best  evidence  must  be  pro- 
duced that  can  be  :  in  this  particular  instance 
I  am  very  anxious  to  see  the  instrument  in 
question.' 

The  Court  was  cleared.  On  being  re- 
opened, 

The  President  said,  the  Court  is  of  opinion 
that  the  examination  in  chief  must  proceed  in 
its  course,  and  that  the  question  objected  to  is 
admissible !" 

On  the  part  of  t'he  prosecution,  tbe  same 
witness  was  asked  whether  Captain  Douglas 
took  any  part  in  the  proceedings  at  the 
Court  of  Inquiry,  and  the  answer  was : — 

"  Ue  did.  We  gave  Captain  Donglas  liberty 
to  call  whatever  witnesses  he  pleased ;  and  also> 
through  the  Court,  permission  to  put  any 
questions  to  the  witnesses  then  before  us  ;  of 
which  permission  Captain  Douglas  availed 
him«df. 

C^ow  Douakts.-^l  object  to  the  witness 
giving  any  verbal  evidence  as  to  what  took 


place  at  the  Court  of  Inquiry ;  since  the  actual 
original  proceedings  before  the  Court  will  state 
what  took,  place.  This  gentieman's  memory 
may  be  mistaken,  and  he  may  forget  the  ten- 
dency of  the  examination :  the  Court  will  judge 
for  itself  on  readingit.  I  call  for  the  original 
proceedings  of  the  CJourt  of  Inquiry  to  be  pro- 
duced before  the  Court. 

President,— 'Vfith  reference  to  the  objection 
of  the  prisoner  to  the  witness's  giving  verbal 
evidence  on  the  subject  of  the  tendencjr  of  the 
examination  before  the  Court  of  Inquiry,  this 
Court  is  of  opinion  that  verbal  evidence  of  the 
witness  is  admissible,  and  exactly  the  evidence 
required ;  but,  as  Captain  Douglas  desires  it, 
the  proceedings  of  the  Court  of  Inquiry  maybe 
appended  to  these  proceedings.    •      ♦     ♦     * 

The  Prisoner.  —  I  wish  the  Court  to 
understand  my  precise  objection  to  the  re- 
ception of  verbal  evidence  given  by  the 
witness  as  to  the  tendency  of  the  examina- 
tion. The  Court  cannot  devolve  their  own 
duty  on  any  witness.  I  find  it  laid  down  in 
Simmons  on  Courts  Martial,  (pp.  442,  443,) 
that '  It  is  cleariy  the  duty  of  the  Court  to  ex- 
amine as  to  FACTS,  ana  to  apply  those  facts, 
by  their  own  professional  knowledge  and  ex- 
perience, to  the  solution  of  the  jjueslion  in 
issue,  and  not  to  admit  the  opinion  of  a 
witness,  when,  by  the  most  patient  investi- 
gation,  they  could  acquire  such  information  on 
the  subject,  or  such  a  detail  of  facts,  as  might 
render  them  competent  to  form  a  correct  judg- 
ment. *  ♦  ♦  The  Court,  being  in  pos- 
session  of  facts,  are  the  only  proper  judges  of 
their  tendency^—ln  the  present  instance,  evi- 
dence as  to  the  witness's  opinion  of  the  ten- 
dency of  the  examination,  is  either  superfluous, 
as  the  examinations  themselves  will  enable  the 
Court  to  judge  of  the  tendency  of  them,  or  it 
is  cakulated  to  prefudge  and  preindice  tiie  in* 
quiry  before  this  Court. 

President.—lX  is  no  such  th'mg.  Such  evi- 
dence is  neither  superfluous  nor  calculated  to 
prejudge  this  inquiry.    Clear  the  Court." 

The  instances  of  refeciion  of  evidence  on 
the  part  of  tbe  accused,  which  ought  to 
have  been  received,  are  still  more  numefous 
than  those  of  the  admission  of  improper 
evidence  on  the  part  of  the  prosecntion.  It 
was  an  important  part  of  the  defence,  that 
Colonel  Le  Mesurier,  who  presided  at  the 
previous  Court  of  Inquiry,  and  (as  it  wa« 
aUeged)  had  been  mainly  instrumental  in 
causing  Captain  Douglas  to  be  brought  to 
a  Court  Martial,  was  actuated  by  motives  of 
animosity  and  revenge.  There  may  or  may 
not  have  been  good  g;rouBds  for  this  impu- 
tation ;  but  when  he  appeared  as  a  witness, 
it  is  clear  that  Captain  Douglas  had  a  right 
to  impugn  his  testimony.  Colonel  Le  Me- 
surier is  asked  on  cross^xamination— 

"  When  did  you  first  believe  that  I  had  made 
an  untrue  statement  to  Renier  ? 
Prc«ubfil.--Glear  tiie  Court. 
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On  it»  resumingK. Captain  Doaglas-was  in-; 
formed  by  th&  President  t)iat.tbe  Court  rejected 
Ibis  qnestion. 

Q.  Did  you-,  erer  knon:.  there  waa  a .  report 
that  rhiad'made-.aii'uritrue.  statement  to  Benier  ? 

Upon  the  Court  inquiring  the  object  of.  this 
qiEiestion> 

Captain  Douglas  stated — ^  I  wiah  to  show  hj 
these  questions  that  I.  have  nol  been,  fairly  or 
camdidly  dealt  with  by  the.  witness,  whose 
diUy  it  was  to  have  given  ns.  the  earliest  inti- 
mation of  the^  existence.of'the  imputation  in 
qpestion^  and -afforded  me  thereby  an  opportu* 
nity  of  at  oaca  proving,  the  groundlessness  of 
the  charge. 

The  Judge-Advocate,  at.  the  desire,  of.  the 
President,  entered  on  the  proceedings  that  the 
Court  covld  receive  no  evidence  which  might 
inculpate  another  who  had  no  opportunity,  of 
dofiending  himself. 

Captain  Douglas  added— ^  I  beg.  to  ask 
whether  I  am  precluded  by  the  intimation  of  tho 
Court  from  attempting  to  show,  by  qoestions 
to  the  witness,  that  there  was  a  personal  hos^ 
tility  ou  the  part  of  Colonel  Le  Mesurier  against 
me,  so  as  to  bias  his  conduct  and  to  place  me 
disadvantageously  before  the  Authorities  who 
ordered  this  investigation  ?  And  may  I.  not 
endeavour  to  find  out  how  this  charge  found 
its  way  to  General  Bell,  and  the  Authorities  at 
the  Horse  Guards  ?' " 

The  Gonrt,  the  next  day,  made  the  fol- 
lowing decision : — 

"  The  Conrt  cannot  admit  questions  of*  due 
nature  uolese  the  prisoner  can.  show  primd 
facit,  tlmt*  they,  bear  directly  on  any  poiirt  of 
the  cfaai^g&  The  witness's  condiict  to  the 
prisoner  at  Aldem^v  cannot  be  made  »  sukyeet 
of  investii^tion  herej  unless  shown  to  bo  sa 
connected.  The  nuKie  in  which  the  charge: 
found  its  way  to  General  Bell  is  irrelevant  to 
ihio  iBBuiry,  and  is,  beoide^  already  in  evidence 
ia  the  Fort«Maior?8  letter  of  the  6th  Fehraafy> 
1849." 

Cfkptaiik,  Douglas  then  read  a:8tatement 
ta  the  Court  of  his*  legal  right  ti».  croes- 
examine  the  witness  on  the  pointa  proposed, 
and^  a&er  withdrawing  with  Mr.  Warren 
for  a  short  time,  added  thefoUowiog  expb- 
nation  of  the  object  of  the  queaiioitts-  put  to 
Ccdonol  Le'  Mesurier: — 

**One  of  the  chief  objects  of  my  questions 
]»,  to  show  what  was  passing  through  my  mind 
ftthfB>Hm9  to  which  the  attention  of  the  Court 
is  directed.  Tlie  inquiry  is  into,  an  alleged 
falsehood  told  by  me,  and  (as  far  as  I  under- 
stand die  charges)  a.  dishonourable  aod  fraudu- 
lent'suppression  of  truth,  and  evasion  of  lawful 
inquiries.  My  defence  is,  first,  to  denv  these 
chaises  in  point  of  fact,  and  then  to  show  to 
the  Court  reasons  for  believing  that  I'  could 
not  possibly  be  guilty  of*  such  conduct  as  I 
suppose  to  be  imputed  to  me,  but  was-  in- 
fluenced by  prudent  and  honourable  motives, 
such  as  I  was  justified  in  acting  upon,  in  my 


own  defence  against  liabiikieo- sought  to  be 
attached  toine,,jui.Iielt,.uaiMatly. 

'^r  was  particularly  anacioae*  to  make  ae 
statement' which  T  was  not  bomdtOt-maketo 
Colonel  Jiiet Mesurier,.  heceuse  I- honestly  hs- 
Eeved  at  the.  time,  and  will  distinctly,  prove  it, 
that  he  might  have  tusned  any-. admission  made 
by  me  to  my  disadvantage.  I  wilL  proire  a 
statement  of '  his-  pwn,  made,  about  the  I7tb 
March^  to  a  .gentleman,  whooa  I. will  call  before 
the  Court,  that  'if  Cok>nel  L&Mesaiier  md 
myself  had  been  o&^good  tennB,iie  would  bare 
settled  the  matter  tha  first  day^  by  gekig  to 
me,  and  to  Mr.  Bisset,  the>  owner  of  tha 
buUockv  and  expkining.  to  him.  how  the  iact 
was.  That  he  would  have  put  me.  upon  af 
honour,  and  found  oiA  all  about  it;' 

"  I  will  also  prove  that  Colonsl  Le  Mesiuiff 
and  I  were  on  unsatisfactory  termSf  and  had 
had  serious  dififerences  and  misanderstandiDgs, 
about  the  extent  of  my  authority  over  the  men 
of  mr  detadment,  and!  another  serioos  matter. 
I  will  also  show  that  I  had  groiands  for  belier- 
ing,that  he  was  indisposed  to  allow  me  to  f9» 
at  once  to  General  BeU.  to  make  a  full  ex;^ 
nation;  and  the  way  in  which  I  connect  this 
with  the  clr^rges  is,  that  as  they  necessarily 
involve  motive  and  ivtentiom  on  my  part,  at 
the  time,  I  had  good 'motives  for  being  very 
guarded  in  my  statements  and  admissioni  to 
any  one,  at  that  time,  and  especially  to  Colonel 
Le  Mestuier ;  but  that,  as  soon  as  1  could  with 
safety  do  so,  I  made  a  full,  unqualified,  and 
honourable  statement  of  all  I  knew.'* 

The  cross-ftxaminatioa  waa  then  alkwed 
to  ppooeed  to  a  oertain  exteati  and'  from 
which  we  estmctthe  fc^owiBg  passages  >- 

"  Q.  Do  you  know  Mr.  Bains,  a  Surgeon  at 
Alderney  ? 

A.  Yes,  very  trifling* 

Q.  Did  you  ever  mention  to  him  anything 
about  me,  with  reference  to  this  accusation^ 

A.  I  may  have  had  some  trifling  conva- 
sation  with  Mr.  Bains,  and  on  the  momiDg*  or 
rather  I  should  say  in  the  aft^nmoon,  that  I  had 
the  painful  duty  to  perform,  to  place  Captain 
Douglas  under  arrest. 

Q.  Did  you  say  to  him  that  you  would  have 
ended  the  matter  of  the  bullock  the  first  dar, 
if  you  and  I  had  been  on  good  terms,  or  words 
tothateflect? 

A,  I  certainly  recollect  saying,  but  I  c^nnrt 
say  on  what  occasion,  that  I  said  I  regretted 
exceedingly  that  a  misunderstanding  existed 
between  Captain  Douglas  and  myseli^  for  hsd 
Captain  Douglao  come  to  me  the  day  after  tba 
occurrence,  when  I  returned  to  Aldcmc%  I- 
should  have  been  happy  to  have  settled  tns 
matter  without  its  coming  before  the  public. 

Q.  Did  you  not  say  you  would  hare  gone  to 
see  Mr.  Bisset,  and  eaplained  tohim  how  the 
fact  was,,  and  that  you.  would  have  pul'nie <* 
my  honour)  and  found,  out  all  aboat  it>  ^ 
wordsto  thatefibct?  , 

A,  I  cannot  charge  my  memory  '^^-^ 
whole  of  that.  In  my  former  aiuwer  I  said  ai 
mnch  aS'  1  can  possibfy.  say  on  the  sul^> 
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which  was- this,  ttiat  had  I  been  applied  to^  on 
my  landing'  in  Mderne>%  I  would  bare  used 
mf  best  endeavamrsto  have  aettled  tfae-maitei:. 

Q,  Did  3«}a  say  anythin/f  aboat  putting  me 
on  my  honour,. or. woids  toithat  effect? 

J.  I  have  DO  recoUecticm  of  the  circum- 
stance. 

Q.  Would  you  have  believed;  or  disbelieved, 
me  if  J  had  made  a- deliberate  statement  upon 
honour  ? 

A,  I  would'  hare  bdievad.  Captain  Dou^as} 
of  course. 

Q,  Did  you  not  ^  to  inspeet  the  carcase  of 
the  bullock  on  the  8th  January  ? 

A.  Certainly  I  did  not  go  to  inspect  it,  I 
saw  il  by  accident."' 

The  Praadent  here  turned  to  the  witness 
and  told  him  ''  he  was  not  bound  to  reply  to 
anyquestiba  tending  to  show  hostility  on 
the  part  of  the  witness  towards  Captain 
Douglas,  and  that  such  was  his  objeot  in 
putting  such  questions  !"  The  witnessy  on 
several  ocoasians»  availed  himself  of  this 
*^  ruling  of  die  Court,"  and  thereby  mani- 
festly impeded  the  course  of  the  defenoe; 

Again,  on  the  further  crosa-examination 
of  Colonel  Le  Mesurier,  it  appears  from  the 
Report,  p*  41,  thai;  the  prisoner  handed  in 
two  questions,  informing  the  Court  that  they 
tended  to  substantiate  the  statement  which 
be  had  made*    The  first  was  :— * 

"  Q*  '  Had  we  disputes  about  the  extent  of 
my  military  authority  over  the  men  of  my.  de- 
tachment at  Aldemey,  previous  to  the.  5th 
January?' 

The  Court  was  dearad.  On  re-opening,  the. 
President  suggested  that  the  words  *  difference 
of  op'mion/  should  be  substituted  for  'dis- 
putes,* in  this  question,  which  Captain  Douglas 
agreed  to. 

A.  With  due  deference  to  the  Court,  I  beg 
to  decline  answering  that  question,  as  the  sub- 
ject came  before  the  Major-General,  who  de- 
cided upon  it* 

The  second '  question  •  was  •  as-  follows  : — 

Q.  'Save  toe  not  hadamisundarstandinp,  or 
diferenoe  of  opinion,  respeoiing  the  deatk<  of 
Private  RUei^'s  wife  and  child,. and  the  inqtuet, 
on  them  at  Guemsei^  ?* 

This  question  the  Court  decided  was  inadi 
missible,  but  at  the  request  of  the  prisoner,  re- 
corded it.'* 

On  tbe  crosa-examination  of  Biaaet,  the 
owner  of  the -ox,  several  questions  were  put, 
hut  disaUowed  by  the  Court  v — 

"  Q.  Have  you  had  disputes  with  *  navvies ' 
and  others,  about  shooting  at  or  near  your 
fann? 

^  I-  hare  bad-  no  disputes  \ratii  *  navvies,' 
but  tvra  masons  belonging  to  the  building  at 
the  bnakwaterrWHshc-*-— 

Tbia  answer  was  here  internipiedi  by  the 
President,  as  being  totally  irrelevant,  and  hav- 


ing'no  earthl)!^  bearing  ont  die 'Charges.  Cap* 
tain  Douglas  expressed  a  contrary  opinicni, 
especially  with*  referone&  to.  the  last  instanea  in 
the  charge ;  but  on)the  above  intunation,  witht- 
drem  the  question. 

Q.  Wefre  you  ever,  informed*  by  Colonel;  Le 
M eeurier,  that  Gfaieral  Bell'  hadi  inquiradi  into 
the  matter,  and  was 'satisfied  that  no  one  attfaa 
gairison  had  shot  tho'bulloek  ? 

The  Court  was  Qleared;  andt  on  ra-openmg^ 
this  question  wa»  disailowed"— on  the  gnnind 
tbat  General  Bdl  could  be  called- if  the^prisoner 
thought  proper  to  do  so. 

Captain  Douglas, — I  beliesre  the*  factito  be, 
diat  General  Bdl  was  so  satisfied)  and  that 
Colonel  Le  Mesnrier  knew  it.  My  object  is 
sftill  to  showthe  motiveB  wUioh  actuatediGolonel 
Le  Mesuritti^  and.  tbat  Lhad)  reason  to  beliwe 
that  he  would  have  affordedi  me  not  facilities. for 
clearing  myself,,  if  Ihadi  volunteered!  an  adhu»» 
non  that  I  had  ht&a.  firing*  Besides,  Greoeral 
Bell  cannot,  ansmef  the  questton  whieh  I  adc 
this  witness^  and^  whieh  is — whether  Colonel 
Le Mesurien communicated  to  hima^partiouiBr 
message  ? 

The  Bresidentt  refused  to  allow  the  question^ 
and  the  prisoner  requested,  thai  it  might  be  ra^ 
corded."^ 

Then  the  examination  of  Ensign.  Parkec 
for  the  defence  was  commenced^  and.  we 
select  the  following  important  passages  :r— 

"  Q.  Were  you  with  me  when  I  was  firing 
at  Longy,  on  the  5th  of  Jhnuary  last  ? 

A\  Yes,  I  was* 

Q.  Was  it  possible  for  the  pltee  where  wa 
standing  to  be  seen  by  the  men  on  guard  ? 

A,  No,  it  was  not. 

Q.  Why  not  ? 

A.  There  was  the  angle  of  a  Hill  intervening. 

Q.  In  what  direction  were  we  firing  ? 

A\  With  our  backs  towards  the  sea  ;•  we  fired 
from  the  sea* 

President,— The  Court  does  not  see  the 
object  of  these  questions ;  and  thinks  they^  do 
not  bear  upon  the  subject  of- their  incjuiry.^ 

Q,  Were  people  in  the  habit  of  firing  in  that 
neighbourhood? 

A.  Yes;  people  were  constantly  firing  in. 
the  neighbourhood. 

Q  Do  you  remember  meeting  Mr.  B&ins  on 
the  Bray -road,  when  you  and  I  were  together.?' 
:    A.  Y^s. 

!     Q:  mive  you'heard  that  a  bullock' had'  been 
shot  at  Longy,  on  the  Sth  Jlmuaryi?/ 
;    A.  Ye8« 

Q»  When  didyou/firet  hear.it?. 

A..  On  the' 8th. January. 

Q.  From  whom,  and  state  how^ 

A.  From  Dr.  Bains.  Tract  him  on  that  dky, 
with  Captain  Douglas.  He  told  us  he  under^ 
stood  a  bullbck  Had" been  killed  at-  Longy,  and' 

.  •*  Why !  this  wentt  to)  the  very*  root  of*  thft 
mattsD  firom  which  the  oomplhint  originated*, 
[The  prisoner  was  firing,  in  a  direction,  opposite. 
;to/that  of  the  bullock,. and  therefore  coula.  notk. 
have  shot  it. 
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that  a  constable  had  gone  down  to  Longy 
about  it. 

The  President  declared  that  this  mattter  was 
qtiite  imlevant ;  that  the  tendency  of  this  ex- 
amination was  totally  irregular ;  and  that  the 
Court  could  not  enter  into  the  question  of  the 
death  of  the  bullock — it  was  not  consistent  with 
their  duty  to  enter  into  that  question — 'that 
the  Court  can  neither  form  an  opinion  nor 
found  an  inyestigation  on  it ;  <md  they  finally 
decline  to  enter  into  it,  in  am  wav.* 

This  last  sentence  the  President  read  out 
from  a  paper. 

Captain  Douglas, — I  really  feel  embarrassed 
as  to  the  course  which  I  ought  to  pursue.  I 
wish  every  part  of  my  conduct  at  the  time  in 
Question  to  oe  fuUy  before  the  Court,  especially 
tnat  the  minds  of  the  Court  should  be  con- 
vinced that  I  bad  no  concern  in  the  death  of 
the  bullock,  or,  at  all  events,  that  it  should 
appear  on  the  proceedings  that  I  tendered 
distinct  evidence  for  that  purpose,  and  espe- 
cislly  that  of  Ensign  Parker,  who  knew  all 
about  the  transaction ;  and  I  claim  the  benefit 
of  that  tender.  If  the  Court  be  satisfied  that  I 
was  in  no  way  concerned  in  shooting  the 
bullock,  it  will  answer  my  purpose.  It  must 
be  obvious  to  the  Court,  that  if  they  be  still 
uncertain  on  that  point,  my  case  before  them 
is  necessarily  prejudiced,  K)r  thev  will  fail  to 
see  the  total  absence  of  a  motive  for  telling  the 
gross  folsehood  now  imputed  to  me. 

T%e  President, — I  beg  your  pardon.  Captain 
Douglas.  If  I  follow  correctly  your  line  of 
cross-examination,  it  goes  to  give  you  a  motive 
for  not  making  any  acknowledgment  that  you 
had  been  firing. 

Captain  Douglas, — Certainly,  Sir;  the  two 
B>bjects  are  nerfecUy  consistent — ^to  show  the 
absence  of  a  oad  motive,  and  the  existence  of  a 
good  and  justifiable  one,  for  caution  in  what  I 
did  actually  say  and  do.  If  I  had  really  shot 
the  bullock,  it  is  clear 

The  President, — ^We  really  can  hear  no  more 
on  that  subject. 

Captain  bouglas, — ^Very  well.  Sir.  J  bow  to 
the  decision  of  the  Court.** 

Surely  this  cannot  be  maintained  to  be  a 
just  and  legal  rejection  of  improper  evidence. 
The  Court  was  inquirine  into  the  truth  of 
a  charge  against  a  jBritisn  officer,  involving 
his  character  for  veracity  and  his  honour  as 
a  gentleman, — ^accused  of  direct  falsehood, 
— of  the  wilful  suppression  of  the  truth, 
and  of  mean  evasion  of  lawful  inouiries ; 
and  yet  he  is  denied  the  right  of  snowing 
that  the  supposed  fact  of  the  animaFs 
death  by  a  pistol-ball,  on  which  the  motive 
for  concealment  could  alone  rest,  had  no 
existence  whatever;  and  that  the  charge 
originated  in  the  gross  ignorance  or  mistake 
of  those  who  ought  to  have  made  prelimi- 
nary inquiries  before  casting  an  imputation 
on  any  one.  The  business  of  tne  Civil 
Conrt  was  to  inquire  into  the  cause  of  the 


death  of  the  bullock,  and  we  have  seen  it 
come  to  the  eonduaion  that  there  wss  no 
evidence  to  show  that  it  really  had  been 
shot  $  and  then  the  Court  of  Inquiry  was 
to  ascertain  whether  there  was  any  ball- 
firing,  but  without  first  ascertaining  whether 
any  mischief  had  arisen  from  it !  The  wise 
men  of  Aldemey  appear  to  have  set  out  with 
the  foregone  conclusion,  that  the  ox  in  ques- 
tioncould  not  be  killed  except  by  apistol-ball, 
and  that  whoever  fired  a  pistol  must  be  re- 
sponsible for  the  death — never  inquiring 
whether  the  animal  was  alive  after  the 
firing  ceased,  nor  whether  it  vnis  grazing  in 
a  direction  or  within  a  distance  which  the 
ball  could  reach.  The  connexion  between 
the  fall  of  Tenterden  steeple  and  the  dis- 
covery of  the  Goodwin  sands  rested  upon 
the  same  kind  of  evidence.  Firing  of  ball 
there  was,  and  on  the  same  day  an  ox  was 
found  dead.  These  were  the  only  facto 
established.  The  connecting  link  between 
the  two  events  was  wanting.  Captain 
DougUs  knew  that  it  was  attempted  to 
make  him  liable  for  the  value  of  the  ox, 
and  the  probability  was  that  if  he  admitted 
he  had  been  firing,  the  Aldemey  Conrt 
would  have  decided  against  him.  He 
therefore  did  not  volunteer  that  admis- 
sion ;  but  afterwards,  when  properly  called 
upon,  made  it  without  reserve.  He  b^ 
lieved  that  advantage  would  be  taken  if  he 
made  any  statement  in  the  early  stage  of 
the  inquiry,  and  he  cautiously  held  his 
peace.  This  was  "the  head  and  front  of 
his  offending.*' 

On  the  former  occasion  we  availed  our- 
selves of  an  extract  from  Mr.  Warren's 
defence  upon  the  first  and  most  important 
of  the  charges  against  Captain  Douglas, 
and  should  have  been  glad  to  place  before 
our  readers  some  more  passages,  written 
with  the  accustomed  force,  eloquence,  and 
legal  and  logical  acuteness  for  which  Mr. 
Warren  is  distinguished ;  but  we  have  pre- 
ferred selecting  as  largely  from  the  actual 
proceedings  before  the  Court  as  our  space 
would  permit. 

We  have  now  laid  before  our  readers 
abundant  evidence  to  prove,  as  we  think, 
the  necessity  of  secunng  competent  legal 
assistance  in  conducting  the  proceedings  of 
all  future  Courts  Martial.  If  there  be  any 
permissible  bias^  in  the  reception  or  refosal 
of  evidence  on  criminal  trials,  it  should 
surely  always  be  exercised  in  favour  of  the 
accused.  He  should  have  the  benefit  of 
every  doubt  Let  any  one  compare  the  de- 
cisions of  the  military  President  and  militaiy 
Judge-Advocate,  at  Uuemsey,  with  those  of 
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Mr.  Baron  Bolfe,  at  Norwich,  on  the  late 
trial  for  murder,  and  say  which  of  the 
sereral  jadges  is  entitled  to  the  respect  and 
confidence  of  the  profession  and  the  public. 
Verily,  this  Court  Martial,  whatever  may 
be  the  result  as  far  as  concerns  Captain 
Douglas,  will  mark  an  era  in  military  juris- 
prudence— thus 

'*  From  seeming  evil,  still  educing  good,** 


SEW  STATUTES  EFFECTING  ALTERA- 
TIONS IN  THE  LAW. 

[The  Statutes  of  this  Session  printed  in  the 
last  and  the  present  Volumes,  are  as  follow : — 

Buckingham  Assizes,  vol.  37,  p.  408. 

Inclosnre  of  Commons,  vol.  37,  p.  408. 

Appointment  of  Overseers  of  Poor,  vol.  37, 
p.  448. 

Law  of  Larceny  Amendment,  vol.  37,  p.  4/1. 

Annual  Indemnity,  vol.  37,  p.  489* 

Petty  Sessions  in  Counties  and  Boroughs,  p. 
78,  ante. 

Maintenance  of  Poor  out  of  Workhouses,  p. 
10],  ante. 

Costs  of  Distraining  for  Highway  Rates,  p. 
127,  ante.] 

DEriCTIVB   POWERS   OF   LEASING. 

12  &  13  Vict.  c.  26. 

An  Act  for  granting  Relief  against  Defects  in 
Leases  made  under  Powers  of  Leasing,  in 
certain  Cases.  [26th  June,  1849] 

1.  Interpretation  of  terms.  —  Whereas, 
through  mistake  or  inadvertence  on  the  part 
of  persons  granting  leases,  and  through  igno- 
rance on  the  part  of  lessees  of  the  titles  of 
persons  from  whom  leases  are  accepted,  leases 
granted  by  persons  having  valid  powers  of 
leasinfir  are  frequently  invalid  as  against  the 
successors  in  estate  of  such  persons  by  reason 
of  the  nonobservance  or  omission  of  some  con- 
dition or  restriction,  or  by  reason  of  some 
other  deviation  from  the  terms  of  such  powers : 
And  whereas  leases  granted  in  the  intended 
exerdse  of  such  powers  are  sometimes  invalid 
as  against  the  successors  in  estate  of  the  per- 
^ns  ^(ranting  the  same  by  reason  that  at  the 


the  plural  number,  and  words  importing  the 

Elural  number  shall  include  the  singular  num- 
er,  and  words  importing  males  shall  extend 
to  females,  and  the  word  "  person  "  shall  in- 
clude corporations  aggregate  or  sole,  unless  in 
any  of  the  cases  aforesaid  there  be  something 
in  the  context  repugnant  to  such  construction. 
2.  Leases  invalid  owing  to  deviation  from 
terms  of  the  power  to  be  deemed  contracts  in 
equity  for  such  leases    as   might  have  been 
granted  under  the  power. — Proviso  where  the 
grantor  or  reversioner  is  willing  to  confirm. — 
Tliat  where  in  the  intended  exercise  of  any 
such  power  of  leasing  as  aforesaid,  whether 
derived  under  an  act  of  parliament  or  under 
any  instrument  lawfully  creating  such  power, 
a  lease  has  been  or  shall  hereafter  be  granted, 
which   is,    by    reason  of  the  non-observance 
or    omission  of   some   condition   or    restric- 
tion, or  by  reason   of   any  other    deviation 
from  the  terms  of   such    power,  invalid  as 
against  the  person  entitled  after  the  determi* 
nation  of  the  interest  of  the  person  granting 
such  lease  to  the  reversion,  or  against  other 
the  person  who,  subject  to  any  lease  lawfully 
granted  under  such  power,  would  have  been 
entitled  to  the  hereditaments  comprised  in  such 
lease,  such  lease,  in  case  the  same  have  been 
made  bond  fide,  and  the  lessee  named  there- 
in,   his    heirs,   executors,   administrators,  or 
assigns,  (as  the  casA  may  require,)  have  en- 
tered thereunder,  shall  be  considered  in  equity 
as  a  contract  for  a  grant,  at  the  request  of  the 
lessee,  his  heirs,  executors,  administrators,  or 
assigns,  (as  the  case  may  require,)  of  a  valid 
lease  under  such  power,  to  the  like  purport 
and  effect  as  such  invalid  lease  as  aforesaid, 
save  so  fur  as  any  variation  may  be  necessary 
in  order  to  comply  with  the  terms  of  sucn 
power ;  and  all  persons  who  would  have  been 
bound  by  a  lease  lawfully  granted  under  such 
power  shall  be  bound  in  equity  by  such  con- 
tract :   Provided  always,  that  no  lessee  under 
any  such  invalid  lease  as  aforesaid,  his  heirs, 
executors,  administrators,  or  assigns,  shall  be 
entitled  by  virtue  of  any  such  equitable  con- 
tract as  aforesaid  to  obtain  any  variation  of 
such  lease,  where  the  persons  who  would  have 
been  bound  by  such  contract  are  willing  to 
confirm  such  lease  withont  variation. 

3.  Acceptance  of  rent  to  be  deemed  a  con^* 
firmation. — ^That  the  acceptance  of  rent  under 
any  such  invalid  lease  as  aforesaid  shall,  as 


time  of  granting  the  same  the  person  granting 

the  lease  could  not  lawfully  grant  such  lease, ;  against  the  person  so  accepting  the  same,  be 


althoogh  at  a  subsequent  time,  and  during  the 
continuance  of  his  estate  in  the  hereditaments 
comprised  in  such  lease,  he  might  have 
RTanted  the  same  in  the  lawful  exercise  of  such 
power :  And  whereas  it  is  expedient  that 
provision  shocdd  be  made  for  granting  relief 
in  the  cases  aforesaid,  in  manner  after- 
mentioned:  Be  it  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the 
^vice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of 
the  same.  That  in  construing  this  act  words 
miporting  the  singular  number  shall  include 


deemed  a  confirmation  of  such  lease. 

4.  Leases  invalid  at  the  granting  thereof  may 
become  valid  if  the  grantor  continue  in  the 
ownership  until  the  time  when  he  might  lawfully 
grant  such  a  lease. — ^That  where  a  lease  granted 
in  the  intended  exercise  of  any  such  power  of 
teasing  as  aforesaid  is  invalid  by  reason  that  at 
the  time  of  the  granting  thereof  the  person 
granting  the  same  could  not  lawfully  grant 
such  lease,  but  the  estate  of  such  person  in  the 
hereditaments  comprised  in  such  lease  shall 
have  continued  after  the  time  whrn  such  or 
the  like  lease  might  have  been  granted  by  him 
in  the  lawful  exercise  of  such  power,  then  and 
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in  every  such  case  such  lease  shall  take  effect, 
and  be  as  valid  as  if  the  same  had  been  granted 
at  such  last-mentioned  time,  and  aU  the  pro- 
visions herein  contained  shall  apply  to  ei'ery 
such  lease. 

5.  What  shall  he  deemed  an  intended  exer- 
cise  of  a  power, — ^That  when  a  valid  power  of 
leasinff  is  vested  in  or  may  be  exercised  by  a 
person  granting  a  lease,  and  such  lease  (by 
reason  of  the  determination  of  the  estate  or 
interest  of  such  person  or  otherwise)  cannot 
have  effect  and  continuance  according  to  the 
terms  thereof,  independently  of  such  power, 
such  lease  shall,  for  the  purposes  of  this  act, 
be  deemed  to  be  granted  in  the  intended  exer- 
cise of  such  power,  although  such  power  be  not 
referred  to  in  such  lease. 

6.  Saving  the  rights  of  the  lessees  under  cove- 
nants for  title  and  for  qtdet  enjoyment,  and  the 
lessors  right  of  re-entry  for  breach  of  covenant, 
4*^- — ^That  nothing  in  this  act  contained  shall 
extend  or  be  construed  to  prejudice  or  take 
away  any  right  of  action  or  other  right  or 
remedy  to  which,  but  for  the  passing  of  this 
act,  the  lessee  named  in  any  such  lease  as  afore- 
said, his  heirs,  executors,  administrators,  or 
assigns,  would  or  might  have  been  entitled, 
nnder  or  by  virtue  of  any  covenant  for  title  or 
quiet  enjoyment  contained  in  such  lease  on  the 
part  of  the  person  granting  the  same,  or  to  pre- 
judice or  take  away  any  right  of  re-entry  or  other 
right  or  remedy  to  which,  but  for  the  passing 
of  this  act,  the  person  granting  such  lease,  his 
heirs,  executors,  administrators,  or  assigns,  or 
other  the  person  for  the  time  being  entitled  to 
the  reversion  expectant  on  the  determination  of 
such  lease,  would  or  might  have  been  entitled, 
for  or  by  reason  of  any  breach  of  the  covenants, 
conditions,  or  provisoes  contained  in  such 
lease,  and  on  the  part  of  the  lessee,  his  heirs, 
earecutors,  administrators,  or  assigns,  to  be 
observed  and  performed. 

7.  Act  not  to  extend  to  certain  leases, — Pend- 
ing suits  not  to  be  prejudiced,— Di^i  this  act 
shall  not  extend  to  any  lease  by  any  eccle- 
siastical corporation  or  spiritual  person,  or  to 
any  lease  of  the  possessions  of  any  college, 
hospital,  or  charitable  foundation,  or  to  any 
lease  where,  before  the  passing  of  this  act,  the 
hereditaments  comprised  in  such  lease  have 
been  surrendered  or  relinquished,  or  recovered 
adversely  by  reason  of  the  invalidity  thereof, 
or  there  has  been  any  judgment  or  decree  in 
any  action  or  suit  concermng  thfe  validity  of 
such  lease,  and  shall  not  prejudice  or  affect 
any  action  or  suit  already  commenced  and  now 
pending  in  any  Court  of  Law  or  Equity,  but 
every  such  action  and  suit  may  be  proceeded 
with,  and  such  relief  had  therein,  as  if  this  act 
bad  not  passed. 

8.  That  this  act  shall  not  extend  to  Scotland. 

9.  That  this  act  may  be  amended  or  repealed 
by  any  act  to  be  passed  in  this  session  of  par- 
liament. 


NOTICES  OF  NEW  BOOKS. 

TheLawsofBehtor  and  CretRtor  as  they 
are  and  as  they  ought  to  be.  By  Pettsr 
HsALEY,  a  retired  Solicitor  of  Thirty 
Years'  Standing.  London:  S.  Sweet 
1849. 

This  is  a  useful  contribution  to  the  va- 
rious projects  for  the  amendment  of  the 
Law  of  Bankruptcy.  IVir.  Healey,  after 
describing  the  plan  of  his  work,  states  in. 
detail  the  defective  principles  of  the  existing 
laws,  and  then  proceeds  to  set  forth  in 
opposite  columns  the  laws  as  thei/  are  and 
as  they  ought  to  be.  Our  readers  are  well 
acquainted  with  the  defects,,  and  we  shall 
place  before  them  Mr.  Healey "s  proposed 
remedies.  First,  he  treats  of  private  ar- 
rangements between  debtors  and  creditors, 
in  idl  of  which  we  entirely  ooncar. 

"1.  By  Deed  of  Inspection.— T)[ii^  deed  is 
seldom  used,  except  in  cases  of  the  stoppage  or 
temporary  embarrassment  of  mercantile  houses 
of  the  highest  class,  and  is  generally  adopted 
by  them  only  to  avoid  the  Court  of  Bankruptcy. 
During  the  panic  of  1847,  when  so  many  first- 
rate  firms  were  prostrated,  the  deed  of  inspec- 
tion had  for  choice  a  decided  preference.  This 
is  another  glaring  proof  of  the  unsatisfactory 
state  of  the  bankrupt  laws. 

"  To  render  such  a  deed  as  this  of  any  value, 
it  ought  to  be  supported  by  legislative  enact- 
ment to  the  effect,  that  a  majority  of  the  cre- 
ditors shall  bind  the  minority — say  five-sixths 
in  number  and  value,  or  eight-tenths  in  num- 
ber only— excepting,  perhaps,  creditors  of  ce^ 
tain  small  amounts,  say  10/.,  or  any  other  con- 
venient proportions,  with  an  appeal  to  the 
Court  of  Bankruptcy  for  the  confirmation  or 
rejection  of  the  proposed  arrangement  on  the 
terms  of  the  deea,  or  some  modification  thereof. 
The  appeal  to  be  by  the  petition  either  of  the 
debtor,  or  of  one  or  more  of  the  diaeentimts 
whose  claim  or  united  claims  shall  amount  to 
a  certain  sum,  say  50/. 

"  The  Court  must  of  course  be  vested  with 
full  powers  to  act  and  adjudicate  in  these  caseS) 
and  to  allow  or  disallow  the  appellant's  costs ; 
but  it  forms  no  part  of  the  writer's  present  task 
to  point  out  the  requisite  details. 

"2:  By  Deed  of  Compo«7wm.— The  same 
protecting  powers  by  Act  of  Parliament  which 
are  above  recommended  for  the  Deed  of  In- 
spection ought  also  to  be  granted  for  the  Deed 
qf  Composition,  otherwise  an  arrai^ement  of 
mis  sort  cannot  be  effected  upon  a  sure 
footing^. 

"  3.  By  Deed  of  Assignment,— Vo  arrange* 
ment  with  creditors  is  so  uncertain  in  itt 
efiects,  or  generally  so  ruinous  in  its  const* 
quencee,  to  the  honest  debtor,  as-  a  Deed  of 
Assignment.  Tbe  debtor,  by  voluntaiiif 
yielding  up  the  whole  of  his  property  for  the 
benefit  of  his  creditors  at  liuige,  may,  at  the 
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will  of  any  one  or.  more  of'  tbem,  b*  nnide 
bankrupt,  or  be  forced  into  prison  for  debt; 
The  end  of  this- k)  that  the  unfortQaate.  debtor 
without  means  wiil»  if  he  become  bankrupt, 
have  to  bear  the  charges  of  making  out  his 
aceoonts^  passing  his  exanmiatiaB,  and  obtai»- 
ing  his  certifieate;  and  wiD,  il  sent  to  prisos, 
have  to  pay  the  expenses  of'  prepanog  smd 
filing  his  petitba  and  scbedids^  and  pvocuring 
his  discharge  from  the  Court  for  relief  of  In- 
solvent Debtors. 

"Thi»  2>aprf"of  Assignmeniy  in  order  to  be- 
come effective  and  nsefbl' either  to  debtors  or 
creditor8>  most  also  be  protected  by  the  legis- 
latnre  in  preeisely  the  same  manner  as  has 
akeady  been  suggBsted  with  legard  to  deeds  ol 
tti^p«c/tof»  and  conposi^ton/' 

Mr.  Healey  next  discusses  the  Law  re- 
lating to  losolTent  Debtors  under  the  fol- 
lowii^  heads : — 

"1.  Of  the  Bmohent  Dsftlor.  — The  term 
*  Insolfeot  Debtor '  has  long  been  objected  to, 
as  beii^  at-  once  unnecessary  and  degrading, 
lb  remore  this  objection,  the  insf^veut  might 
well  be  distinguished  by  the  more  mild  and 
equally  efficacious  term  'Debtor/ 

"1?.  Of  rte  InMolvmi  Debtors'  i4ef.— The 
various  Acts  relative  to  insolvency  and  bank- 
ruptcy, b^ng  in  the  instances  here  set  forth, 
and  in  many  other  respects,  vastly  dissmUar, 
onght  witbiout  delay  to  be  amended^  se  as 
strictly  to  resemble  each  other  in  at  least  all  the 
penalties  and  advantages  resulting  from  the 
tvD  sets  of  law,  in  order  that  the  scales  of  jus- 
tice may  in  ftiture  balance  more  trcdy  and 
eqnally  with  the  insolvent  debtor  and  the  bank- 
rapt  than  at  the  present  time. 

'^Ihe  insolvent  debtor,  hke  the  bankrupt, 
ooght  to  be  discharged  hun  all  his  debts  at 
QBcs^  and  his  future  earnings  should  remain  to 
himself ;  and  he  ought  ako  to  be  entitled  to 
participate  liberally  with  bis  creditors  in  the 
distribution  of  his  own  property,  as  a  fair  re^ 
ward  for  its  guardianship  and  protection. 

"The  allowance  to  the  insolvent  debtor  ought, 
in  fact,  to  be  precisely  similar  to  that  which  is 
recommeoded  to  be  granted  in  fnture  to  the 
certiflcited  bankrupt. 

"AW  the  anomalies  and  defects  here  referred 
to,  should  be  carefully  collected  from  the  vari- 
oas<  Acts,  and  made  to  accord  with  each  other 
by  accurate  emendations. 

"This  duty,  however,  forms  no  part  of  the 
writer's  task,  his  chief  object  being,  not  to  point 
out  mere  minute  inaccuracies,  but  to  root  up 
and  disdbse  the  great  defective  principles  of  the 
existing  laws  of  debtor  and  creditor. 

"3.  The  Proiiction  i4<?|j.— The  result  of 
these  decisions  has  been  again  to  set  up  the 
protection  statutes,  which  were  beginning  to 
fall  into  disrepute,  whilst  the  decision  of  the 
CoBUBOB.Pteas  in:  Toomer  v«  Gta^e/^was  con- 
sidtred  a  governing  authority, 

"At  the  present,  however,  it  maybe  said 
there  is  only  the  indgment  of  one  court  against 
thatofaao^Aer/  Dnt  it  seems  that  the  recent 


cases  in  the  Bxcfaequer  were  more  folly  argued 
and  better  considered  than  in  the  cass  of 
Tbomar  V.  Gm^w/J  ;  and  there  is  therefore  little 
doubt  that: the  deeisions  in  the  Ezchnjuer  are 
in  accordance  with  the  actual,  as  distittguirii« 
able  from  tiie  presumed,  intentions  of  the  legist 
latore,  and  fiMy  uhimately  prevail. 

"  But  while  a  single  doubt  exists  on  the  point, 
that  doubt  ought  to  be  set  at  rest  at  once  and 
for  ever  by  a  declaratory  clause  in  the  new 
Act." 

We  next  come  to  the  author's  views  re- 
lating to  the  amendment  of  the  Bankrupt 
Law,  from  which  we  make  the  following 
extracts  :t— 

"1.  Of  the  Bankmpt.—fhe  degrading  tens 
'bankrupt/  like  that  of  'insolvent  debtor/ 
seems  to  requhre  an  alteration ;  for  it  has  long 
been  held  in  great  distaste  by  aU  respectable 
traders  whose  misfortunes  have  unhappily  ac- 
quired for  them  its  appellation. 

"To  remedy  this  evil,  and  to  extend  the 
benefit  of  these  laws  beyond  the  mere  trading 
class,  let  all  persons  now  liable  thereto  as 
traders  continue  to  be  so,  both  on  their  own  pe* 
titionand  by  compulsion ;  and  let  all  other  per^ 
sons  of  full  age  and  competent  understanding — 
whether  traders  or  not,  whose  debts  respectively 
shall  amount  to  more  than,  say,  300/.--be  also 
amenable  to  these  laws,  on  their  oten  petition, 

*'  Discontinue  the  term  '  bankrupt,'  and  lei 
him  in  future  be  described  by  the  equaUy  i^ 
word  'debtor*  only. 

'•  2.  Of  the  Ka^— Abolish  the  fiat,  and  in 
lien  thereof  let  a  mandate  be  issued  on  petition, 
not  to  the  Lord  Chancellor,  but  to  one  of  the 
Commissioners  of  the  Court  of  Bankruptcy. 

"  Also  abolish  the  fee  of  10/.  and  20i.  pay- 
able in  respect  of  the  fiat,  and  all  other  feeB 
whatever  now  payable  in  this  court,  and  instead 
thereof  let  a  reasonable  per-centage  be  imposed 
on  the  dividend. 

"3.  Of  the  Messenger.—ltiB  the  prevaaing 
opinion  that  the  office  of  messenger  might  safe^ 
be  abolished  altogether,  and  that  a  person  to  act 
in  his  stesMl  might  properly  be  appointed  under 
each  fiat  bv  the  parties  most  interested  in  the 
matter,  subject,  of  course,  to  the  approval  by 
the  Commissioner.  In  this  opinion  the  writer* 
entirely  concurs ;  but  as  it  is  apprehended  that' 
this  worse  than  useless  officer  will  still  be  re» 
tained,  the  following  new  terms  of  arrangement 
with  him  are  submitted  for  consideration,  vis. 

'*  Let  the  messenger  be  paid  for  his  services, 
not  by  fees,  but  by  a  fixed  salary.  Let  him 
have,  on  his  own  appointment  and  under  his 
control,  a  sufficient  number  of  subordinate 
officers ;  and  let  these  be  also  paid  by  salary, 
and  be  liable,  on  proof  of  negligence  or  other 
improper  conduct,  either  by  the  official  assignee 
or  the  messenger. 

"Let  the  messenger  give  security  to  nie 
court  for  his  own  fidelity,  and  for  the  integrity 
and  general  good  conduct  of  His  suberdinatee* 

"  And  let  the  banknqtt,  on  the  opening  of 
the  fiat  and  at  the  expense  of  his  estate,  hhve 
full  power  to  appoint  one,  or,  in  case  of  necd^ 
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more  persons  of  his  own  nomination  to  assist 
the  messenger  in  his  dnties  of  pceparing  an 
inventor^rt  and  keepio^ir  possession  of  the  pro* 
pertf  from  that  time  tiU  the  choice  of  trade  as- 
signees, when  the  property  and  the  inventory, 
duly  verified  by  the  persons  making  it,  should 
be  detivered  up  to  the  assignees  to  abide  their 
further  directions*" 

An  alteration  in  the  duties  aademolu* 
meuts  of  official  assignees  is  no  doubt 
needed.  *  Mr.  Healej  makes  the  following 
suggestions :— ^ 

*'  Let  the  official  assignees  be  paid  for  their 
services,  not  by  a  peivcentage  on  the  bankrupt's 
property,  as  at  present,  but  by  a  fixed  salary , — 
say  1,200/.  a  year ;  and  let  them  have  under  their 
control  a  sufficient  number  of  clerks  to  perform 
the  duties  of  the  office.  Let  the  principal  clerk 
be  a  person  well  skilled  in  die  forms  and  legal 
bearings  of  bankrupts'  accounts  and  balance 
sheets,  and  let  his  salary  be  600/.  a  year.  Let 
another  efficient  clerk  of  this  class  be  appointed 
at  a  salary  of  400/.  a  year.  Let  a  proper  num- 
ber of  subordinate  clerks  be  also  appointed, 
and  paid  by  salaries,  varying  in  proportion  to 
the  value  of  their  services. 

'^  Let  the  bankrupt  assist  the  official  assignee 
in  coUectiog  the  outstanding  debts;  and  let 
the  bankrupt  be  rewarded  for  his  trouble  by  a 
per^centage  on  the  full  amount  of  debt,  whieh, 
through  his  assistance,  shall  be  recovered  to 
the  estate. 

*^  An  official  assignee  should  give  ample  tam- 
rity,  as  at  present,  for  his  own  fidelity ;  and 
should  superintend  and  be  accountable  for  the 
integrity  and  general  good  conduct  of  all  his 
clerks,  who  should,  on  proof  of  negligence,  or 
other  improper  conduct,  be  liable  to  dismission 
by  the  official  assignee. 

"  Let  the  hooks  of  the  official  assignees  be 
kept  in  the  order  and  manner  usually  adopted 
by  merchants ;  and  let  all  moneys  that  come 
to  the  hands  of  the  official  assignees  be  paid* 
into  the  Rank  of  England  daily. 

*'  Let  the  official  assignees  keep  a  separate 
book  for  each  bankrupt's  estate,  to  contain 
daily  entries  of  all  monies  received  and  paid, 
together  with  the  true  date,  name,  and  sum ; 
and  let  this  book  be  kept  open  at  the  office  of 
each  official  assignee  during  two  days  in  each 
week  in  office  hours,  for  inspection  by  the 
creditors. 

"  And  let  each  creditor,  if  required,  produce 
to  the  official  assignee,  a  registrar's  certificaie 
to  the  effect  that  his  debt  under  the  estate  has 
been  duly  proved  and  filed  on  the  proceedings ; 
and  let  the  registrar,  at  the  time  of  each  proof, 
make  out  such  certificate  accordingly,  and  d«*> 
liver  the  same  to  each  creditor  without  fee. 

'*  An  objection  to  (ihe  present  class  of  o^oid 
assigneea  is,  that  however  profound  they  may 
be  in  mercantile  matten,  they  are,  many  of 
them,  altogether  unskilled  in  the  laws  of 
debtor  and  creditor ;  and  are  therefore  found 
to  be  incompetent,  in  case .  of  need,  to  aflTord 
any  legal  assistance  whatever,  either  to  the 


Court  of  which  they  daily  form  a  part,  or  to  its 
suitors* 

"For  this  reason,  it  is  suggested  thai;  in 
order  to  facilitate  the  despatch  of  business  and 
to  strengthen  the  present  legal  intelligeoce  of 
the  Court,  future  vacancies  in  this  department 
might  be  beneficially  supplied  by  appointing, 
instead  of  the  present  class  of  official  assignees, 
soUdtors  of  not  leas  than  tern  years'  standing." 

Then  as  to  the  bankrupt's  aHowantf^ 
Mr.  Healej,  along  with  many  other  persons, 
recommends  some  material  alterations  :— 

"  Let  the  allowance  to  the  bankrupt  be  granted 
on  a  very  Hberal  seals :  for  example,  give  to  him 
in  the  first  instance,  as  a  matter  of  right,  a  reason- 
able allowance  for  the  support  of  himself  and  fa- 
milv  from  the  date  of  the  fiat  to  the  choice  of 
traoe  assignees,  and  let  the  amount  to  be  allowed 
be  decided  by  the  Commissioner.  From  the  ap- 
pointment of  trade  assignees  till  the  day  named 
for  the  bankrupt's  certificate,  let  the  amount 
be  in  the  joint  discretion  of  the  Commiasiouer 
and  the  trade  assignees.  After  certificate 
granted*  let  the  debtor  demand  and  recdre 
from  the  official  assignee  a  further  allowance  of 
at  least  5/.  per  cent,  on  the  ffross  amount  col- 
lected from,  or  realized  by,  his  estate,  and  an 
additional  allowance  of  at  least  5/.  per  cent. 
upon  the  amount  divided. 

*' Power  should.be  reserved  to  enable  the 
trade  assignees,  with  the  concurrence  of  the 
bankrupt,  to  pay  the  first  of  these  two  several 
per-centages  partly  in  money  and  partly  in  the 
value  (to  be  agreed)  of  any  of  the  debtor's 
stock  or  effects,  which  should  be  duly  assigned 
to  him  for  that  purpose ;  hue  the  last  of  these 
two  per-centages  should  be  paid  only  in  money. 

"  These  are  the  rewards  which  are  novr  pro- 
posed to  be  bestowed  on  the  honest  debtor. 
While  the  dishonest  or  fraudulent  debtor,  in- 
stead of  being  so  rewarded,  will  not,  of  coarse, 
obtain  his  certificate,  and  consequently  will  not 
be  entitled  to  receive  any  allowance  whatmr 
beyond  wluit  may  be  granted  to  him  for  his 
maintenance  up  to  the  time  when  hie  certificate 
is  refused.  Tue  uncertificated  bankrapt  vill 
therefore  pass  into  the  worid  with  an  iiMiM 
stain  on  his  oharacter,  and  without  any  means, 
arising  from  his  own  estate  of  obtaining  fireah 
credit  awl  suport  in  trade. 

''Power  should  be  given  to  the  Commis- 
sioners, in  cases  of  gross  dishonesty  or  frand, 
not  only  to  disallow  the  certificate  and  per- 
centage, but  also  to  committor  trial  any  bank- 
rupt who  shall  appear  to  him  to  have  been 
guilty  of  an  offence  punishable  by  the  statute. 
Production  of  the  prooeedings  to  be  evidence 
of  the  bankraptev  and  ^1  other  matters  neces- 
sary to  support  the  prosecution*  • 

**  Of  the  snarmom  ejtpensesof  the  C<mrt  o/ 
BankruptC9<f**'Vj  a  return  lately  paUisbed,  by 
order  of  the  House  of  Commons,  of  a  list  of 
salaries  and  feets  taken  at  the  various  offices 
connected  with  the '  Bankruptcy  Court,  it  ap- 
pears tfaait  Ike  sum  total  does  not  amount  to 
less  than  100,000/.  a  year. 

**  This  vast  amomty  it' should  be  recollected, 
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H  all  taken  from  the  assets  recovered  in  the 
Tariety  of  bankmptcies  that  occur  during  the 
year,  and  the  dividend  ultimately  paid  to  the 
creditors  on  each  estate  is  proportionably  de< 
creased. 

"An  abolition  of  one-half  of  the  offices,  and 
a  total  abolition  of  the  fees — substituting  a  per- 
centage on  the  dividend— is  the  reform  that  is 
really  required,  far  more  than  mere  trifling 
alterations  relative  to  the  manner  in  which  the 
bankruptcy  laws  shall  be  carried  on. 

"  But  it  this  expensive  machinery  mttst  be 
contioaed,  let  some  of  the  district  Courts  be 
separated,  and  placed  in  positions  more  con- 
venient than  at  present  to  the  country  suitors." 

These  suggestions  are  valuable,  and  we 
hope  they  will,  for  the  most  part,  be 
adopted. 

STATUS  OF  ATTORNEYS. 

We  have  received  a  reply  from  "  An  At- 
tomej-''  to  the  letters  of  "A  paid  Articled 
Clerk,"  at  page  142,  and  "A.  Z.,"  at  page 
143,  antes  and  intended  to  have  laid  it  before 
our  readers,  with  some  remarks  of  our  own,  in 
the  present  number;  but  another  correspond- 
ent, a  aolidtor  in  the  country,  doubts  the  truth 
oftbeusertion  that  the  attorneys,  as  a  class, 
are  held  in  such  low  estimation  as  our  first 
correspondent  assumes.  We,  therefore,  publish 
this  last  letter,  and  shall  be  glad  of  a  further 
discussion  of  its  contents,  before  we  enter  upon 
the  oontroverBy  raised  with  the  "  Paid  Articled 
Ctarb." 

7b  the  Editor  of  the  Legal  Observer. 

SiB,— Cordially  agreeirg  with  your  cor- 
respoodent,  "An  Attorney,"  in  the  opinion 
he  entertains  (No.  for  9th  inst-,)  of  the  per- 
uciooa  inflttence  which  the  practice  of  raising 
P^nona  who  havo  been  but  copying  clerks  to 
^he  grade  of  the  solicitor  must  indubitahlv 
exercise,  I  cannot,  nevertheless,  think  with 
him,  that  either  a  premium  of  1,000  guineas  or 
a  forensic  robe  will,  in  the  present  state  of 
^pciety,  cure  the  evil  of  which  he  complain*— 
uiateril  being,  if  I  rightW  understand  your 
^^onespondcnt.  the  want  of  consideration  and 
^^Mct  in  which,  as  a  class,  the  attorneys  are 
held  in  aociety.  Without,  however,  stopping 
to  prove  why  both  money  and  costume  must 
HU  to  command  the  desiderated  position  for 
the  profession,  I  am  rather  disposed  to  doubt 
the  troth  of  the  assertion  that,  as  a  class,  the 
attorneys  aie  meaaly  estimated  by  the  public. 
.  I  have  had  an  experience  of  twen^  years 
^Q  town  and  conntry,  and  my  obsen'ation 
teaches  me  that  the  estimate  put  upon  each 
^mm  oi  the  profession,  and  his  toeataaent  at 
"ie  hands  of  the  public  generally,  are  by  no 
ncansc^cohitedtodohimunttSticB*  Itis^in 
^y  onmble  judgment,  the  individual,  and  not 


the  class,  that  comes  under  the  censorship  of 
society,  and,  in  the  main,  society  rarely  errs. 
I  am,  of  course^  treating  of  the  rule,  and  not  of 
such  exceptions  as  do  occasionally  occur  when 
a  vulgar  or  brainless,  and  perhaps  hot-headed 
man,  chooses  to  indulge  in  coarse  jokes  at  the 
expense  of  the  profession,  and  to  stigmatise 
it  by  the  epithets  most  ready  at  his  tongue's 
end,  or  when  a  counsel,  with  less  refinement  of 
manners  and,  perhaps,  of  more  humble  extrac* 
tion  than  the  attorney  behind  him,  conceives 
that  the  latter  is  a  fair  butt  for  insolence  or 
ridicule,  and  peculiarly  and  professionally,  as 
it  were,  the  subject  of  his  licence  of  tonigne ; 
and  the  exception  does  now  and  then  exhibit 
itself  when—"  more  in  sorrow  than  in  anger  *' 
be  it  said— the  ermined  judge  himseli  cause- 
lessly  snubs  the  attorney,  and  betrays  a  want 
of  that  good  breeding  and  polish  which  the 
attorney  in  his  intercourse  with  society  may 
eminently  possess;  but  we  are  not  now  to 
speak  of  exceptions.  The  rule  I  hold  to  be,  that 
society  judges  well  in  general  of  the  class,  but 
has  little  mercy,  and  so  much  the  better,  upon 
delinquent  individuals. 

It  would  hardly  be  fair,  perhaps,  to  rest  this 
argument  solely  upon  the  acknowledged  fact 
that,  both  in  the  metropolis  and  in  the  country, 
nine-tenths  of  the  practitioners  who  enjoy  large 
and  lucrative  practices  are  taken,  not  merely 
intOk  the  confidence,  but  into  the  friendship  of 
the  classes  styled  the  upper  classes  in  social 
rank.  They  are  not  unfrequently  to  be  found 
mixing  in  their  salotis,  received  at  their  tables, 
and  even  forming  family  alliances  at  the  present 
day,  and  the  clergyman  and  the  medical  man 
are  in  this  respect  not  a  whit  preferred  before 
the  attorney;  but  in  the  moral  influence  he 
may  and  often  does  exert,  the  well-established 
solicitor  need  yield  to  none,  unless  it  be  to  the 
cleiigyman.  In  the  metropolis,  are  not  leading 
attorneys  associated  with  persons  of  higher 
rank  for  the  attainment  of  great  public  or  po- 
litical objects  I  are  they  not,  many  of  them, 
enrolled  on  the  committees  for  the  amendment 
of  the  law  ?  do  they  not  furnish  valuable  evi- 
dence on  matters  within  the  scope  of  their 
professional  and  general  knowledge  to  the 
Honaes  of  Parliament?  and,  in  the  country, 
when  is  not  their  experience,  enlightened  views, 
and  knowledge  of  mankind  and  of  their  rights 
and  obligations,  not  made  available  if  a  public 
emergency  require  it  ?  Every  charity,  every 
scientific  and  useful  institution,  every  book-> 
club,  attests  the  value  of  the  services  or  of  the 
co-operation  of  the  attorney  in  either  founding, 
promoting,  or  supporting  it. 

But  I  will  not  be  supposed  to  let  my  po-. 
si  tion — viz.,  that  society  judges  well,  or  rather 
judges  fairly  of  the  class — depend  upon  the 
instance  hitoerto  cited  of  the  active  and  well- 
estaUished  attorney.  Take  another  instance^ 
that  of  a  young  man  commencing  practice  with 
none  of  the  advantages  derived  from  long  re- 
pute—with no  adventitious  help  of  money  or 
family  connexions.  Let  him  have  been  weU- 
educated,  respectably  articled,  his  oondoct  uup 
impeachable,  his  deportment,  manners,  dress. 
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and  address  those  of  one  who,  it  can  be  seen 
at  a  glanee,  habitaally  shuns  low  company. 
Let  him  beweU  rsad  in  the  law,  cooveraant 
with  those  subjects  which  ou^ht  to'cn^gethe 
attention  of  a  gentleman — (and  here  I  wonid 
Mingle  the  inteUectnal  and  the  recreative— ^e 
latter  in  moderation — literature  and  cricket — 
mathematics  and  music).  Take,  I  say,  a  young 
man  of  this  stamp,  and  whether  il  be  in  confer- 
ence with  clients,  or  at  consultation  with  counsel, 
before  a  Judge  or  Master,  as  a  witness;  or, 
where  he  will  rarely  appear  if  he  can  help  it, 
before  a  police  or  other  of  those  lesser  tribunals 
where  personalities  and  scurrility  seem  to  form 
the  passport  to  business ;  in  all  or  any  of  the 
tiie  supposed  cases  my  observation  warrants 
me  in  asserting,  that  such  a  member  of  the 
profession,  young  though  he  be,  if  he  hare 
iBaaonable  confidence  in  himself,  will  always 
meet  with  gentlemanly  treatment  from  his 
equals  and  those  who  are  superior  in  .position, 
and  will  command  respect,  or  at  least  extort, 
perhaps  a  sullen  and  unwilling  deference  from 
those  who  are  inferior  in  every  attribute  which 
marks  the  well-bred  and  well-informed  prac- 
titioner. 

Let  my  professional  brethren,  therefore,  when 
ihej  complain  of  the  unenviable  position  in 
which  they  stand,  look  to  it  wdl,  whether  some 
of  them  have  not  to  thank  themselves  as  the 
authors  of  the  calamity  tiiey  deplore,       G.  A. 

€otUhamptan,  25th  June,  1849. 


EAILWAY  ACCOUNTS'  BILL. 

TAXATION    OF   COSTS. 

The  attention  of  our  readers  should  be 


called  to  tbe  bill  brought  in  by  Lord  Moni- 
eagle,  of  Brandon,  "to  provide  for  the 
better  Auditmg  of  the  Accounts  of  Railmy 
Companies.*'  The  18th  clause  of  the  bill  pro- 
vides, that  all  bills  of  costs  incurred  by  ml- 
way  compauies  for  leffal  or  parliamentary 
expenses  shall  be  taxed  by  the  proper 
officers  ;  and  the  directors  of  any  sach 
oompany  are  not  to  pay  on  account  more 
than  one-half  of  the  amount  of  any  sodi 
bill  of  costs  until  after  it  has  been  so  taxed. 

The  objection  to  this,  as  to  all  sacb  re- 
straints on  legal  expenses,  is,  that  with 
those  practitioners  whose  charges  may  need 
such  compulsory  enactments^  they  will  be 
nugatory,  for  unscrupnteua  persons  -will 
readily  find  the  means  of  evasion.  The 
real  effect  will  be  to  injure  the  client  and 
annoy  the  respectable  practitioner.  Then 
it  is  important  to  know  whether  the  pay- 
ment of  one-half  of  the  costs  on  account, 
means  payment  of  the  solicitor's  fees  in- 
clusive or  exclusive  of  his  disbursemenU, 
If  inclusive,  and  the  disbursements  are 
large,  the  business  will  frequently  he 
stopped.  The  words  "except  forthedis- 
bursemeats  included  in  sueh'biU  of  costs*' 
ought  to  be  added  at  the  eodof  the  dtise. 

^utas  the  aluureholders  in  railway  com- 
panies have  the  power  of  calling  for  a  tax- 
ation, if  the  directors  should  improperly 
allow  the  soHcitor's  bill,  we  can  see  bo 
reason  for  incurring  the  expense  of  taxalioQ 
in  all  cases. 


RECENT   DECISIONS   IN  THE  S^UPERIOR  COURTS- 

AND     SHORT    NOTSS    OF    CASES. 


3SiaVU*  Court 
Morgan  v,  Morgan  and  others.    May  25, 1S49- 
vastbu's  report.  —  exceptions   after 

CONPrRMATIQX. 

Leave  given,  upon  payment  of  costs  of  appll- 
cation,  to  except  to  Master*s  report  after 
confirmation,  tohere  the  Master  had  exceeded 
the  directions  of  the  decree  ;  and  the  order 
for  confirming  such  report  was  discharged. 

Robert  Morgan,  who  died  in  Feb.  1835, 
by  his  will  bearing  date  the  28th  April,  1834, 
gave  inter  alia  all  his  residuary  personal  estate, 
consisting  partly  of  leaseholds  and  partly  of  a 
sum  of  long  annuities,  to  Henry  George  Pul- 
man  and  John  Reeve,  on  trust,  after  paying  his 
debts,  funeral  and  testamentary  expenses  and 
legacies,  to  permit  his  wife  to  reside  in  his 
dwelling*hou8e,  and  to  occupy  the  lands  be- 
longing thereto  during  her  life,  and  also  to  pay 
the  Tents  of  the  remainder  of  his  real  estates 
and  proceeds  of  his  personal  estates  to  his  wife 


for  life ;  and  at  her  death  he  directed  the  trus- 
tees to  sell  the  real  estates  and  divide  the  pro- 
ceeds, and  to  transfer  hts  residuary  peraonal 
estate  amongst  all  his  children,  esrcept  two. 
The  testator's  widow  afterwards  married  Mr 
Henry  George  Pulman. 

This  suit  was  instituted  to  administer  tw 
testator's  will,  and  at  the  hearing  the  long  m- 
nutties  were  directed  to  be  sold,  but  nothing 
was  said  about  the  leaseholds.  The  widov 
was  likewise  declared  to  be  entitled  only  to  the 
interest  of  the  proceeds  of  the  sale  of  the  long 
annuities,  and  a  reference  was  directed  to  the 
Master  to  take  the  accounts  of  such  of  the 
personal  estate  as  was  not  specifically  be- 
queathed. The  Master  had  considered  tie 
leaseholds  as  not  specifically  bequeathed,  ana 
as  it  appeared  that  the  executors  had  permitted 
the  widow  to  receive  the  rents  thereof,  he 
charged  her  and  them  with  the  difference  m 
the  amount  of  such  rents,  and  the  anntial  in- 
cerme  which  would  have  arisen  therefrom  i| 
sold  at  the  expiration  of  a  year  from  the  death 
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of  the  testator.  No  exceptions  were  taken  to 
this  report  by  either  the  widow  or  the  executors, 
and  the  Master's  report  was  accordingly  con- 
finned,  but  the  Court  on  further  directions  was 
of  opinion  that  exceptions  ought  to  liave  been 
taken  to  the  report.  This  petition  was  there- 
fore presented,  and  prayed  that  the  order  con- 
firmin^jf  the  Master's  report  inif{ht  be  dis- 
cfaar^,  and  the  petitioners  allowed  to  except 
to  the  report. 

IVnerand  Greene  in  support  of  the  petition; 
JUmpell  and  Bird  contri ;  Lloyd,  Glasse,  and 
Brig^,  for  other  parties. 

The  Master  of  the  Rolls  discharged  the 
order  confirming  the  Master's  Report,  and 
^re  the  petitioners  leave,  upon  payment  of  the 
costs  of  this  application,  to  except  to  the  Mas- 
ter's report  only  as  to  the  matters  stated  in  the 
petition ;  and  as  to  the  non-allowance  to  the 
widow  by  the  "Master  of  certain  sums  paid  for 
the  maintenance  of  an  infant,  his  lordship  said, 
that  a  further  petition  must  be  presented  for 
that  purpose. 

June  30. — FbZey  v.  Smith  —  Stand  oyer  to 
nextseaL 


'Fice-CtJa?trtIIor  of  Citglaulr. 
Crmdock  v.  Pi^er.    June  9»  1B49* 

TRV8TES. — BOLICrrOR. — 0O6T8. 

A  Tnaite^s  eostSy  acting  as  a  solicitor  in  astat, 
-were  directed  to  be  taxed  between  solicitor 
nd  client,  as  ordered  by  a  former  decree  in 
the  suit,  which  had  been  acquiesced  in  by  all 
parties.     The  Master,  having  only  allowed 
the  costs  out  of  pocket,  was  directed  to  re- 
view the  taxation,  allowing  as  between  so- 
Ucitar  and  client. 
This  suit  was  instituted  for  the  administra- 
tion of  the  estate  of  Thomas  Piper,  and  a  decree 
was  made  in  1839>  directing  the  Master  to 
make  the  usual  inquiries  and  take  accounts,  and 
to  tax  the  costs  of  all  parties— those  of  the 
trustees  to  be  taxed  as  between  solicitor  and 
client.    The  four  plaintiffs  were  executors  and 
trustees,  and  one  of  them,  Mr.  Watson,  was  a 
solicitor,  and  being  a  connection  of  the  family 
and  residing  near  the  estate,  had  acted  as  the 
plaintiff's  solicitor  in  the  cause,  and  also  of  the 
ibur  infant  defendants,  who  had  since  come  of 
age,  and  wbo  now  appeared  by  a  different 
eolicitor.    Another  decree  was  made  on  fur- 
ther directions,  directing  the  trustees  to  tax 
the  trustees'  costs  as  between  solicitor  and 
client,  which  costs  were  directed  to  be  added 
to  their  former  coats,  which  had  been  taxed 
under  the  former  decree  as  between  solicitor 
and  client.    The  taxing  master  having  only 
iJlowed  the  trustees  their  costs  out  of  pocket, 
^is  pedtbn  was  presented  to  refer  it  back  to 
the  Master  to  review  his  taxation  and  to  allow 
the  plaintiff^s  costs  as  between  solicitor  and 
chetXi  as  directed  by  the  decree  on  further 
direetions. 

Stuart,  Bethellf  and  SidebQttam,  in  support 
of  the  wstition,  aaid,  the  Master  had  allowed  the 
phintift  their  costs  out  of  pocket  aalyt  on  the 


ground  of  Mr.  Watson's  being  solicitor  in  the 
cause,  and  contended,  that  as  the  coets  under 
the  former  decree  had  been  taxed  as  between 
solicitor  and  client,  the  defendants  were  ea^ 
topped  from  insisting  on  the  trustees'  being 
only  allowed  their  costa  out  of  pocket ;  citing 
New  V.  Jones,  9  Jarm.  Convey,  by  Swed;,  732  ; 
Robinson  v.  Fett,  3  P.  Wms.  248 ;  Moore  v. 
Frowd,  3  Myl.  &  Cr.  45  :  Fraser  v.  Palmer,  A 
Y.  &  C,  Eq.  -Exch.  615;  York  v.  Brown,*! 
Coll.  260 ;  CarmicJiael  v.  IVUsan,  2  Moll.  537. 

J.  Parker  and  Wright,  eontri,  argued  that 
they  were  not  estopped  either  by  the  decree  or 
what  had  taken  place  under  it,  and  that  a  tnH«i 
tee  acting  as  solicitor  in  relation  to  the  affiuse 
of  bis  trusteeship  was  only  entitled  to  his  costs 
out  of  pocket,  and  could  not  claim  any  remi^ 
neration  for  his  professional  services,  as  a  truer 
tee  had  in  his  power  by  instituting  proceedingB 
unnecessarily  to  burden  the  trust  estate,  citing 
Bainbrigge  v.  Blair,  8  Beav.  588. 

The  Vice-Chancellor  said,  that  under  the 
terms  of  the  first  decree  the  trustees'  costs  were 
>  directed  to  be  taxed  as  between  solicitor  and 
client,  and  that  decree  had  been  acquiesced  in 
by  all  parties.  If  a  testator  were  to  appoint 
his  own  solicitor  his  trustee,  and  to  direct  that 
he  should  pay  himself  as  between  solicitor  and 
client  for  his  trouble  in  the  management  of  the 
trust  matters,  the  trustee  would  clearly  be  en- 
titled to  pay  himself  as  the  testator  directed. 
The  proceedings  taken  since  1839  in  this  suit 
were  of  the  same  nature  as  the  previous  pro- 
ceedings, and  the  words  of  the  former  decree 
directing  the  taxation  as  between  solicitor  and 
client,  undoubtedly  implied  that  the  solicitor, 
though  a  trustee,  should  be  allowed  for  his 
professional  services.  That  decree  having  been 
acquiesced  in,  the  same  principle  should  be 
acted  upon  in  the  present  case.  It  must,  there- 
fore, be  referred  back  to  the  Master  to  review 
his  taxation,  and  allow  those  items  as  between 
solicitor  and  clienty  which  had  been  taxed  offl 

June  27,  28,  29*'—Blundell  v.  Gladstone—- 
Exceptions  to  Master's  report  that  property 
was  held  in  trust  for  a  Roman  Catholic  charity, 
allowed. 

—  29.— In  re  North  Midland  Bailway  Corn^ 
pany — Order  for  payment  of  costs  by  company 
under  the  6  &  7  W.  4,  c.  107,  s.  52. 

—  29. — In  re  Ravenscroft — Judgment  on 
effect  of  cancellation  of  part  of  a  will. 

—  29,  30. — Parkin  v.  Cope — Cur,  ad.  vuit, 
July  2. — Benyon  v.  Ntttlefold  —  Demurrer 

allowed. 

—  3.— I#fliwfer  v.  Weston  —  ExoeptiouB  to 
Master's  report  allowed. 


l^tce'Ci^anuf nor  iiitCgl^t  Xntcr. 

In  re  the  Warwick  and  Worcester  Railway  Com- 
pany.    May  26,  1849. 

WINDING-UP   ACT   OF   1848. 

Held,  that  a  railway  company  which  was  dis" 
sohed  after  the  7  ^  B  Fitt.  c.  Ill,  but 
btfore  the  11  ^12. Viet.  e. AS,  is  milhin 


104 


Superior  CmtrU: ,  V.  C.  Knight  BrttCf.— F.  C.  FFi^ram.— Qjimii'<  Bench. 


the  operation  of  the  latier  act^  and  an  order 
for  winding  up  toae  made. 
This  petition  was  presented  by  a  con- 
tributory  for  winding;  up  the  company.  It  ap- 
peared that  the  company  had  been  dissolved, 
and  had  ceased  to  carry  on  business,  and  that 
their  debts  and  liabilities  amounted  to  more 
than  10,000/.  It  was  urged  against  the  pe- 
tition that  the  company  was  not  within  the  1 1 
&  12  Vict.  c.  45,  as  it  had  been  dissolved  or 
ceased  to  trade  between  the  period  of  the 
passing  of  the  7  &  8  Vict.  c.  Ill,  and  the  11  & 
12  Vict.  c.  45,  and  was  therefore  excepted 
ander  section  1  of  the  Winding-up  Act,  1848 ; 
and  also  that,  as  a  reference  had  already  been 
directed  to  the  Master  in  the  case  of  Goodman 
V*  De  Beawfoir,  to  take  an  account  of  the  debts 
and  liabilities  of  the  company,  the  present  pe- 
tition was  unnecessary. 

Maline  and  Roxburgh  in  support  of  the 
petition;  Metcalfe,  Glasse,  Southgate,  and 
Dunne,  contr^. 

The  Fice- Chancellor  said,  that  the  company 
was  not  exempted  from  the  provisions  of  the 
11  &  12  Vict.  c.  45,  on  account  of  its  disso- 
lution having  occurred  between  the  time  of  the 
passing  of  that  act  and  the  7  &  8  Vict.  c.  111. 
It  was  not  necessary  to  show,  as  a  foundation 
for  the  exercise  of  the  jurisdiction  of  the  Court, 
that  the  available  funds  of  the  association  were 
insuflScient  to  meet  its  liability.  The  parties 
would  not  be  burdened  with  the  expense  of  a 
reference  to  the  Master  to  ascertain  the  ne- 
cessity or  expediency  of  winding  up  the  com- 
pany, but,  notwithstanding  what  had  been 
done  in  the  suit,  the  common  order  for  wind- 
ing up  would  be  made, — the  reference  to  be  to 
Master  Senior,  who  had  acted  in  the  other 
proceedings  in  the  cause. 


June  28. — Cheshire  v.  London  and  Norths 
v?estem  Railway  Company^-Stand  over. 

—  28. — Jenron  v.  Aaron — Judgment  on 
construction  of  will. 

—  29. — In  re  Metropolitan  Railway  Jane- 
iion  Company — Order  for  wnnding  up. 

—  29.— /n  re  Oxford  and  Worcester  Erten- 
sion  and  Chester  Junction  Railway  Company — 
Order  bv  Master  directing  solicitor  to  produce 
certain  aocuments  on  which  he  claimed  a  lien 
for  costs,  discharged. 

—  29.— /»  re  Great  Western,  Southern  and 
Eastern  Counties,  or  Ipswich  and  Southampton 
Railway  Company — Order  for  winding  up. 

July  2. — Exparte  Hunt,  In  re  Burls,  Johnson, 
re^pondent^Ordtr  for  execution  of  conveyance 
by /assignee  to  equitable  mortgagee,  without 
costs. 

—  2.  —  Exparte  Samuel  and  others.  In  re 
JJoyd-r&iKad  over. 


the  drfendanis,  died  hrfore  the  cosU  were 
taxed i  Held,  that  they  could  only  ben- 
covered  in  a  suit  revived  for  thatpurpote, 
Qvmre,  whether  such  a  suit  can  be  institvitd 

since  thei^^  Vict.  c.  110. 
A  DBCRBB  had  been  made  in  this  cause  dis- 
missing the  bill,  and  the  defendant's  cosU  wen 
directed  to  be  paid  by  the  plaintiffs.  Doe  of 
defendants  had  died  before  the  decree  was 
drawn  up,  but  the  registrar  notwithstanding 
passed  the  order.  The  Taxing  Master,  bow- 
ever)  refused  to  tax  the  costs  of  such  deceased 
defendant,  whereupon  this  motion  was  made 
at  the  instance  of  the  executrix  of  t^e  defendast, 
that  the  Taxing  Master  might  be  directed  to 
proceed  with  the  taxation  of  those  costs. 

The  Solidtor-General  and  Hallett  in  sup* 
port  of  the  motion.  The  abatement  was  caused 
by  the  death  of  a  party  entitled  to  receive  eosts, 
and  not  by  that  of  a  party  liable  to  pay  tbem; 
and  by  the  1  &  2  Vict.  c.  110,  ss.  13,  18, 19, 
the  costs  directed  to  be  paid  under  the  decree 
would,  by  registration  at  the  Common  Pleas, 
Office,  become  a  specific  charge  on  the  land 
and  other  property  of  the  debtor,  but  ia  tiua 
case,  as  the  costs  had  not  been  taxed  before  the 
abatement  occurred,  tb^e  could  be  no  bill  of 
revivor.  The  pronsions  of  the  1  &  2  Vict,  c. 
1 10,  could  not  therefore  be  taken  advantage  of, 
but  the  Court  mighty  as  the  act  was  a  beneficial 
one,  direct  the  costs  to  be  taxed  and  thereby 
enable  the  executrix  to  register  the  decree. 

Kenyan,  Parker,  and  Greene,  contri,  con- 
tended,  that  as  the  suit  had  not  been  revived, 
the  executrix  was  not  a  party  to  the  suit,  and 
could  not  therefore  be  heard.  See  Andrews  r. 
Lochcood,  15  Sim.  153,  295;  2  PhilL  39S; 
Bowyer  v.  Beamish,  8  Ir.  £q.  Rep.  §3. 

The  Vice-Chanceilor  said,  that  the  costs 
could  only  be  recovered  in  a  suit  revived  for 
that  purpose.  His  Honour  declined  to  ^re 
any  opinion  as  to  ilie  effect  of  the  1  &  2  Vict. 
c.  110,  on  the  right  of  the  executrix  to  rerivc 
the  suit. 


Vitu^^anttWot  ftiBisram. 
Robertson  v.  Southgate,    Jan.  8,  9,  1849- 

COSTS  OF  DEFENDANT   DYING  DBFORB  TAX- 
ATION. 

Where  a  defendant  to  a  suit  in  which  the 
plaintiffs  were  decreed  to  pay  casts  to  aU 


June  29.— J»  re  Bedford  CAari*i>f— Stand 
over  to  July  7. 

—  30. — In  re  Lancaster  and  Netseastk-w- 
Tyne  Direct  Railway  Company — Stand  over. 

—  27,  28,  30.  —  East  Lancashire  Rtaluei 
Company  v.  Hattersley — Cur.  ad.  vult. 

—  29,  30,  July  2,  Z.-^Attomey-Generttl  r. 
AfurdocA— Part  heard. 


(Before  the  Four  Judges.) 
Cooper  V.  Home.    May  8, 1849* 

WRIT   OF   SUMMONS*  —  AFFIDAVIT  OF  8tB- 
VICE. — TIME   AND   PLACE. 

Rule  absolute  to  set  aside  writ  of  iwsiwjj 
and  all  subsequent  proceedings  lyos  »*J 
affidavit  of  the  defendant  that  he  kad^ot 
been  served  with  a  copy  of  the  wnif 

'  notices;  the  affidavit  in  reply  merely statag 
that  the  d^onent  served  the  *M«^ 
personally  with  a  copy  qf  the  writ  of  Pi»' 


Sf^ptrior  Ccmrtt :  Queen'i  BfiieA.— Q.B.  Prwiiee  Comrt.^Camaum  Pleas. 
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Most  m  or  near  Brom/ifofi,  toifilotil  fffiy- 
tkmff  as  to  the  time  of  the  service. 

A  BULK  nisi  had  been  obtained  to  eet  aside 
the  writ  of  Bammons  and  all  subsequent  pro- 
ceedings in  this  ease.  The  aflBdavit  upon 
which  the  rule  nisi  was  ^(ranted  was  made  by 
the  defendant,  and  alleged  that  he  bad  never 
heen  served  with  a  copy  of  the  writ  of  sum- 
mons or  my  subsequent  proceedings,  and  that 
the  only  intmiaftiott  he  had  of  the  matter  was 
from  reading  in  a  dail]jr  paper  the  report  of  the 
encQtion  of  a  writ  of  inquiry  before  the  sheriff 
in  Bed  Lion  Square. 

GedsoB,  d.  C.,  against  the  rule«  read  an  n(R- 
davit  of  a  party  who  stated  that  he  served  the 
defendant  personaBy  with  the  copy  of  the  writ 
of  summons  in  or  near  Brompton.  and  notices 
of  the  subsequent  prooeedings  at  the  house 
where  to  his  belief  the  defendant  lived. 

SHmer  in  support  of  the  rule* 

The  Cewri  said  that  the  affidavit  should  have 
ftatad  the  time  and  place  of  the  service  of  the 
wiit  OB  thedefendant,  and  made  the  rule  abso- 
lute to  set  aside  the  writ  and  all  the  subsequent 
pnxxedings, 

€imm*i  3ieifcti.9rA(ttce  Court. 

(Coram  Wightman,  J.) 

^na  V.  North   Western  Raihoay  Company. 

June  B,  1849. 

RAILWAY     COMPANY. —  RETURN     TO     MAN- 
DAMUS.— PRACTICE. 

Where  a  railioajf  company  had  neglected  to 
make  a  reium  to  a  mandamus  command" 
ing  them  to  summon  a  jury  to  assess  com- 
pensation,  o  rule  was  granted  calling  on 
them  to  make  a  return. 
A  MANDAMUS  had  issued  against  the  above 
company,  cooimandinf^  them    to  issue  their 
wiirant  to  the  sheriff*  requiring  him  to  sum- 
mon a  jarf  to  determine  the  compensation 
mdcrthe  8  Vict,  c.  1ft,  s.  39,    The  role  had 
been  served  upon  the  secretary  under  section 
134,  which  enacts^  that  "  any  summons  or  no- 
tice, cf  any  writ  or  othir  proceeding  at  law  or 
in  equity,  requiring  to  be  served  upon  the  pro- 
nwtera  of  the  undertaking,  may  be  served  by 
the  same  being  left  at  or  transmitted  through 
the  post,  directed  to  the  principal  office  of  the 
promoters  of  the  undertakings  or  one  of  the 
principal  offiees  where  there  shall  be  more  than 
one,  or  beiuff  given  or  transmitled  through  the 

r'  directed  to  the  secretary,  or  in  case  there 
no  secretaiyt  to.  the  solicitor  of  the' said 
promoters." 

The  cc^pany  having  made  no  return  to  the 
mandamus,  Hugh  Hill  now  applied  for  a  rule 
calling  on  .them  to  ma^e  a  return. 
The  CoHT^  granted  the. rule. 


Coutt  nf  Citntmaif  Dlntf. 
Sn^h  V.  Thompson.    June  9,  1849. 

JWKBY    TftAWSMITTSD    FOE    BUSINESS 

PU^OBBS, 
HM,  that  the  meaning  of  the  espressUm 
"busiuisfpwpuses,y'iu  a.letier  emtaining 


a  remittance  of  100/.  for  the  same,  was 
rightly  left  to  the  jury,  as  also,  whether  the 
plaintiff  had  wUfuUy  disiAeged  Aas  w- 
structvms  in  approprietjmg  a  sum  of  ao/. 
to  the  payment  of  his  salary  as  clerk  to 
defendant.  And  a  rule  for  new  trial,  o6* 
tained  on  the  ground  qf  misdirection,  was 
discharged. 
Held^  also,  that  the  amount  of  damages  was 
in  the  discretion  qf  the  jury,  and  that  as 
the  judge  who  presided  was  satiated  with 
the  verdict  and  the  amount  of  damagu,  the 
Court  would  not  interfere  with  the  finding 
of  the  jury. 

This  was  an  action  of  assumpsit  on  an 
agreement  bv  which  it  was  agreed  that  the  de- 
fendant should  employ  the  plaintiff  as  custom- 
house and  shipping  agent  at  Southampton,  for 
the  period  of  six  months,  at  a  salary  of  120/.  a 
year,  and  also  50  per  cent,  on  the  gross  profits 
of  business  to  be  newly  introduced  by  him : 
and  the  defendant  also  agreed,  at  the  erpira* 
tion  of  the  rix  months,  to  engage  him  mr  a 
further  period  of  two  years,  and  to  increase  his 
salary  to  160/.  for  the  first  year,  and  160/.  for 
the  2nd  year.  The  plaintiff  entered  into  the 
defendant's  service  in  September,  1846,  but 
was  discharged  in  August,  1847,  whereupon 
he  brought  this  action  for  wrongfully  dismiss* 
ing  him  from  his  employment  before  the  period 
of  engagement  had  expired.  The  defendant 
pleaded  noji  assumpsit  and  a  justification,  on  the 
pp-ound  that  the  plaintiff  had  wrongfully  and 
improperly  appropriated  moneys  remitted  to 
him  for  "business  purposes,"  to  the  payment 
of  his  saUry;  to  which  the  plaintiff  replied  de 
injurid.  It  appeared  at  the  trial  that  the  plmn. 
tiff  had  repeatedly  applied  for  payment  of  a 
portion  of  his  satoy  which  was  then  due,  and 
that,  not  receiving  the  same,  he  had  appro- 
priated to  the  payment  thereof  30/.,  part  of  a 
sum  of  1001.  which  had  been  remitted  to  hhn 
for  "business  purposes."  Correspondence  and 
other  evidence  were  given  at  the  trial  to  show 
that  the  plaintiff  could  not  have  underetood  this 
expression  to  include  the  payment  of  his  salary. 
Mr.;  Justice  Williams,  who  presided  at  the  trial, 
left  it  to  the  jury  to  say  what  was  meant 
by  business  purposes,  and  directed  them, 
that  if  the  plaintiff  bad  acted  wrongfully  and 
wilfully  and  contrary  to  what  he  reasonably 
believed  were  the  instructions  in  the  letter, 
they  would  find  for  the  defendant,  and  if  other- 
wise,  for  the  plaintiff.  A  verdict  having  been 
found  for  the  plaintiff,  damages  185/.  \2s.  6rf.> 
a  rule  nisi  had  been  obtained  for  a  new  trial  on 
the  grounds  of  misdirection,  that  the  verdict 
was  against  evidence,  and  the  damages  ex- 
cessive. 

Byles,  S.  L.,  and  Edwin  Jone^,  against  the 
rule ;  Murphy,  S.  L.,  and  Pitt  Taylor,  in  sup. 
port,  said,  tliat  the,  misdirection  consisted  firat 
m  the  learned  judge's  not  deciding  the  effect 
and  meaning  of  the  letter  in  point  of  law,  in- 
stead of  leaving  its  construction  to  the  determi- 
nation of  the  jury ;  and  2ndly,  in  the  statement 
of  tho  questkm  of  disobedience  to  the  instruc- 
tionff- concaved  therviii. ' 


w 


Superior  CowrtB:  Gammon  Plear* — Bxchequer. — Nisi  Pritu, 


The  Court  said,  that  tho  earpresaioii  ''for 
boihMM  purposes "  wat  ambiguous,  and  that 
the  election  on  the  eridence  as  to  whether  it 
would  warrant  the  payment  of  clerk's  wages  or 
nsty  was  therefore  properly  left  to  the  jury,  and  it 
was  not  for  the  judge  to  construe  its  efiect.  The 
question,  whether  the  plaintiff  had  acted  know- 
ingly contrary  to  his  instructions^  was  that  on 
wUch  the  parties  had  rested  their  rights  at  the 
trial,  and  was  dierefore  rightly  left  to  the  jury 
ta  decide.  As  the  judge  who  tried  the  cause 
w«8  satisfied  with  the  rerdict  given  on  the  evi- 
dence adduced  at  the  trial,  the  verdict  must  be 
considered  consistent  with  the  evidence,  of 
which,  in  such  a  case,  the  jury  were  the  best 
judges;  and  also  the  amount  of  the  damages 
was  in  the  discretion  of  the  jury.  The  rule  for 
a  new  trial  must  therefore  be  discharged. 


£xrSt(|iicr. 

Turner  v.  Deane.    May  12, 1849« 

attornry's  lien.— partnership  debt. 

Held,  that  the  lien  of  an  attorney  for  buunese 
^      done  for  a  firm  does  not  attack  to  a  deed 
coming  into  Ids  hands  in  the  transaction  of 
private  business  for  a  member  of  that  firm. 

This  action  was  brought  by  the  plaintiffs, 
^o  were  the  official  assignees  of  the  private 
estate  of  Mr.  Higginson,  of  the  firm  of  Barton, 
Iriam,  and  Higginson  of  Liverpool,  as  well  as 
of  the  firm,  to  recover  from  the  defendant,  a 
solicitor,  a  sum  of  money  paid  by  the  plain- 
tiffs, under  protest,  in  discharge  of  his  bill 
against  the  firm,  in  order  to  obtain  possession 
of  a  certain  deed  over  which  he  claimed  a  lien. 
The  defendant  had  been  employed  by  the  firm, 
and  dso  by  Mr.  Higginson  as  his  private  so- 
Itcitor,  and  in  the  latter  capacity  a  deed  of  Mr. 
Higginson  had  come  into  his  hands.  The  de- 
fiBndant  having  set  up  a  lien  on  the  deed  for 
the  debt  of  the  firm,  the  plaintiffs  paid  the  bill 
under  protest,  brought  an  action  to  recover  the 
same,  and  recovered  a  verdict.  A  rule  nisi 
having  been  obtained  to  enter  a  nonsuit  in  lieu 
of  such  verdict, 

Martin  and  Orompton  now  showed  cause 
against  the  rule;  Watson  and  Henderson  in 
support. 

The  Court  held,  that  the  lien  set  up  by  the 
defendant  could  not  be  supported.  There  was 
no  precedent  whatever  for  the  proposition  that 
an  attorney  had  a  general  lien  on  the  property 
of  the  members  of  a  firm  for  business  trans- 
acted for  one  of  them,  and  the  rule  must, 
therefore,  be  discharged. 


fiuti  9riuK. 

(Coram  Parke,  B.) 

Hunt  V.  St,  Aubi/K,    June  6,  1849. 

STATUTE     OP    LIMITATION.  —  ACTION    POR 
BILL   OP   COSTS. 

The  plaintiff,  a  solicitor,  was  employed  by  de- 
fendant to  obtain  a  loan  of  money,  but  was 


unsuccessful.  The  defendant  so9n  after 
Itft  England  and  resided  some  years  abroad, 
and  on  his  return  the  plaint^  aj^pUed  for 
the  amount  of  his  costs,  and  not  bemy  pad, 
brought  an  action,  but  was  nom-sstUed  ontke 
plea  of  the  Statute  of  Limitutions.  J%e 
defendant  aftertoards  wanting  money  again 
applied  to  the  plaintiff,  who  undertook  to 
procure  the  sum  on  an  acknowledgment  cf 
the  debt,  costs  of  action,  and  itUeresi  to  be 
deducted  out  cf  the  money  so  obtained. 
The  attempt  was  again  wneucoessfid,  end 
an  action  was  brought  under  the  agreement. 
Held,  that  the  Statute  i^  lAndtatione  did  not 
apply  to  the  costs  of  action  and  interest 
thereon  J  and  the  plaintiff  obtained  a  Mr- 
diet. 

This  action  wat  brought  by  Mn  Hunt,  an 
attorney  piactimng  at  Plymouth,  against  the 
Rev.  William  John  St.  Aubyn,  rector  of  Stoke 
Dameittl,  near  Pl3mftouth,  to  recover  the  sum  of 
66/.  4e.  6d,,  the  amount  of  his  bill  for  profb»> 
sional  services  rendered,  for  money  paid  to  the 
defendant's  use,  and  on  an  aocoant  stated.  It 
appeared  that  iu  1833,  the  defendant,  being  in 
embarrassed  circumstances,  applied  to  the 
plaintiff  to  obtain  a  loan  upon  a  mortgage  of 
the  tithes  of  the  parish.  The  plaintiff  accord- 
ingly endeavoured  to  raise  the  money  but  was 
unsuccessful,  and  the  negotiation  was  conse- 
quently abandoned.  The  plaintiff's  bill  of 
costs  amounted  to  271,  I9s,  5d.  for  his  services. 
Soon  afterwards  the  defendant  left  England 
and  remained  abroad  until  1842,  when  die 
plaintiff  being  unable  to  procure  the  payment 
of  his  costs,  brought  an  action  for  the  recovery 
thereof.  The  plaintiff  however  was  nonsuited 
upon  the  plea  of  the  Statute  of  limitations. 
The  defendant  handng  again,  in  1647f  oecasion 
to  raise  monev,  appUed  to  the  plaintiff  to  pro- 
cure a  loan,  which  the  plaintiff  said  he  wiould 
endeavour  to  obtain,  upon  the  defendant  sign* 
ing  an  acknowledgment  of  the  former  debt,  and 
promising  to  pay  the  same  together  with  tiie 
costs  of  the  action  and  interest  on  the  original 
bill  of  costs.  The  defendant  thereupon  signed 
the  acknowledgment  upon  the  understanding 
that  the  plaintiff  should  obtain  a  loan  of  120/., 
from  which  the  debt  was  to  be  deducted.  The 
loan,  however,  was  never  obtained;  and  the 
defendant  having  therefore  refused  to  pay  d» 
amount  claimed  under  the  agreement)  tJie  pre- 
sent action  was  brought,  to  which  tbs  defend- 
ant  pleaded  inter  alia  the  Statute  of  limita- 
tions. 

Crowder  and  Montague  Smith  for  the  plain- 
tiff; 82a(ie  for  the  defendant. 

The  Court  said,  that  the  plea  of  the  Statute 
of  Limitations  could  not  be  sustained  in  re- 
spect to  the  expenses  of  the  action  brought  to 
recover  the  amount  of  the  bill  of  costs  and  the 
interest  thereon,  but  left  it  to  the  jury  to  decide 
whether  the  agreement  was  a  conditional  un- 
dertaking to  recognize  the  former  claim,  but 
that  at  all  events  the  plaintiff  could  not  recover 
the  amount  he  charged  as  agent's  fees  nor  the 
interest  thereupon.  The  jury  found  for  the 
plaintiff,  damages  43/.  2ii,  6d, 
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SATURDAY,  JULY  14,  1849. 


BUSINESS  OF  THE  COURTS. 

STATB    AND    PROSPECTS   OF  THE    PROFES- 
SION.— ILLNESS  OF  THE  CHANCELLOR. 

The  legal  jear,  which  maj  h»  said  to 
terminate  when  the  Long  Vacation  com* 
mencesy  is  drawing  fast  to  a  close.  The 
Idpity  Conrts  are  not  expmted  to  sit  be- 
yond the  first  week  of  Augnst,  and  the 
Sitting!  of  the  Common  Law  Conrts,  both 
in  Banoo  and  at  Nisi  Prius*  have  ahvady 
come  to  a  eondasion. 

Baring  the  ysar  that  has  past^  rome  in*- 
dividual  membem  of  the  profession  have, 
nodoofat,  admiced — some  have  retrograded 
—many  have  retired  or  been  rraaoved  fhnn 
the  struggle — but,  on  the  whole,  it  has  been 
to  the  pinfessioa  at  lai^  a  period  of  un- 
qaeatioDable  depresnon,  though  its  mem>- 
bers^  as.  u.  body,  have  too  much  vitaii^, 
ensi^gj,  and  elasticity;  to  succumb  to  a  re- 
Tene  whicii  we  confidently  believe  will  be 
bat  of  temporary  duration. 

Many  circumstances  have,  no  doubt, 
combined  to  cause  a  sensible  diminution 
of  the  usual  opportunities  for  active  and 
praficable  ezeitiMQ  ;  but  the  stagnation  and 
embarrassment  oecasioned  by  the  panic 
sneesedbg^  the  railway  mania,  and  the  sub<- 
sopently  disturbed  state  of  the  Continent, 
would  of  themselves  go  far  to  explain  and 
aseount  for  the  result.  Whatever  super- 
ficial observers  may  say,  the  Lawyer  prospers 
only  in  seasons  of  general  prosperity.  When 
the  atcricultunl,  the  trading,  or  the  com- 
meraal  eommnoity  suffers,  his  interests  are 
sympathetically  and  invariably  affected,  and 
if  the  atonn  does  not  reach  him  inmre- 
^^atdy,  ita  visit  is  not  the  less  certain,  nor 
its  opcradon  the  less  severe. 

It  would  be  in  vain  to  deny,  that  the  busi- 
ness of  the  Common  Law  Courts,  has  also 
been  materially  abridged  by  the  operation 
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of  the  Counfy  Courts'  Act.  A  reference  to 
the  records  of  liie  Courts  for  Easter  and 
Trinity  Terms;  1849,  will  show  that  tike 
number  of  interlocutory  applieattoas  in 
those  Terms,  as  compared  with  the  cor** 
responding  Terms  of  1847,  fell  short  in  the 
proportion,  of  fifty  per  cent.,  or  one-half. 
We  shall  be  agreeably  disappointed  if  the 
Cause  Lists  of  the  several  Circuits,  which 
have  just  now  commenced,  do  not  furnish  a 
similar  result.  The  Spring  Cireuits,  as 
compared  witii  former  years,  were  con- 
fessedly bad — and  the  Summer  Circuits'  are 
expected  to*  be  worse.  If  t^e  loss^of  profit 
to  the  1^1  practitioner  was  attended  by  any 
coOTeaponding  advantage  or  benefit  to  the 
public,  it  may  be  freely  admitted  that,  how^ 
ever  inconveniently  it  may  press  on  indi-- 
viduals,  there  would  be  no  Intimate  groend 
for  complaint.  There  is  abundant  reasmi; 
however,  to-  anticipate  that  the  practical 
operation  of  the  new  system'  will  be,  not  to 
enable  parties  to  reeover  debts,  or  obtom 
redress  for  injuries,  at  a  reduced  expense*; 
but  to  induce  them  to  forego  their  claims^ 
and.  abandon  all  idea  of  obtaining  redress 
through  the  instrumentality  of  the  Isw;  £t 
already  begins  to  be  manifest^  to  those*  who 
have  the  best  meaais  of  forming  an  opinion 
on  the  matter,  that'  the  inevitable  eflmcf  e£' 
the  experiment  to  render  the  trading- classes' 
independent  of  professional  assistaiice*-4f 
persevered  in^ — ^will  be,  not  to  improve'  or 
fkcHitate  the  administration  of  justice  in 
any  of  its  bnmches^  but  to  obstract  and 
paralyse  it  in;  those  cases  where*  the 
interests  of  the  most  numerous  and  the 
most  helpless  cUsses  iwe  peculiarly  and  ex- 
tensively involved. 

Amongst  the  circumstancer  which  have 
contributed  to  create  the  dulness  and  in^ 
activity,  apparent  for*  some  time  past  in 
legal  circles;  the  piotiaeted  and  continued 
illness  of  the  Lora  Chancellor  has  certainly 
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not  been  vithoat  its  influence*  Those  se- 
lected to  discharge  the  functions  of  that 
high  and  important  office  arci  of  course^  in 
no  respect  exempt  from  the  Tisitations  with 
which  Providence  is  please4  to  afflict-^per^ 
haps  in  toler^blj  equal  proportions — ^the 
most  obscure  as  well  as  the  most  elevated, 
and,  apart  from  all  considerations  of  delicacy 
or  feeling  towards  the  individual,  nothing 
could  be  more  prejudicial  to  the  public  in- 
terest than  that  the  occurrence  of  occasional 
or  temporary  illness  should  necessarily,  lead 
tp  a  total  deprivation  of  services,  the  value  of 
which  are  oflen  not  adequately  appreciated 
until  they  have  ceased  to  he  available.  Still, 
we  are  at  a  loss  to  conceive  how  it  could 
have  entered  into  the  mind  of  any  man  ac^ 
quainted  with  public  business — and  espe- 
cially into  the  mind  of  one  having  the 
opportunities  Lord  Brougham  has  had  of 
an  acquaintance  with  the  duties  and  re- 
sponsibilities of  a  Lord  Chancellor — to 
state,  as  his  lordship  is  reported  to  have 
dpne,  that  the  absence  of  the  Chancellor 
for  three  months  was  attended  with  no  in- 
convenience whatever !  I  Can  it  be  that  Lord 
Brougham,  having  relinquished  the  idea  of 
again  taking  his  seat  on  the  woolsrxk,  now 
desires  to  impress  on  the  public  that  the 
office  of  Chancellor,  however  venerable  from 
age,  is  a  useless  dignity  which  ought  to  be 
aholished.  If  his  proposition  be  admitted 
without  reservation,  how  is  it  possible  to 
escape  from  this  conclusion  ?  If  the  absence 
of  a  Lord  Chancellor  for  three  months, 
during  what  has  usually  been  the  busiest 
season  of  the  year,  and  immediately  pre- 
ceding the  Lon^  Vacation,  produces  no  in- 
convenience political  or  judicial, — wherefore 
should  any  inconvenience  result  if  there  were 
asuspension  of  the  duties  belonging  to  the 
office  for  six  or  twelve  months  ?  Why  have 
a  Chancellor  at  all?  Perhaps,  however.  Lord 
Brougham,  who  does  not  always  seek  to  attain 
an  object  by  the  ordinary  route,  ventured 
on  this  surprising  revelation  in  the  hope  and 
with  the  expectation  that  his  statement 
might  he  contradicted,  as  indeed,  it  was  in 
the  most  unhesitating  and  explicit  terms, 
by  both  Lord  Langdale  and  Lord  Campbell. 
As  the  matter  has  been  discussed,  we  may 
be  excused  for  mentioning  that  some  in- 
stances have  been  communicated  to  us  where 
very  serious  inconvenience  has*  arisen  from 
the  impossibility  of  obtaining  the  Chan- 
cellor's authority  in  reference  to  certain 
proceedings  required  in  lunatic  cases ;  and 
that  it  seems  to  be  very  generally  felt 
throughout  all  branches  of  the  profession 
that,  unless  Lord  Cottenham'a  health  was 


flpeedilv  restored,  so  as.  to  enable  him  to  re- 
sume the  exercise  of  his  judicial  functions— 
which  the  mostreceni;  accounts  enable  us  to 
state  is  all  hut  certain — the  govenuneot  must 
haye  issued  a  commiaftioa  authorised  tem- 
porarily to  exercise  the  judicial  power  at  pre- 
sent vested  in  the  keeper  of  the  Great  Seal. 


COUNTY  COURTS'  AMENDMENT 
BILL- 

The  Bill  introduced  by  the  Attorney- 
General,  the  leading  provisions  of  which 
were  printed  in  our  last  number,  has  since 
gone  through  Committee  in  the  House  of 
Commons  and  has  heen  considerably  altered, 
but  does  not  appear  to  be  much  improved. 
The  suhstantial  **  amendments,"  the  omis- 
siqn  of  whiqh  we  then  noticed,  still  con- 
tinue to  be  overlooked,  and  the  new.  clauses 
introduced^ight  in  number— relate,  for 
the  most  part,  to  detail^  which  our  readers 
will  probably  consider  as  comparatively  un- 
important. 

Before  proceeding  to,  notice  the  additiousi 
clauses  added  to  the  Bill,  we  saust  direct 
attention  to  what  we  consider  ««  extremely 
objectionable  and  uncalled  for  interference 
witi)  the  privileges  of  the  largest  branohof  the 
profession.  Most  of  our  readers  ar^  aware, 
that  the  Court  of  Queen's  Bench  solemnly 
decided,^  that  the  County  Courts'  Act, 
(9  &  10  Vict.  c.  95,)  did  not  take  away  the 
privilege  of  an  attorney  plaintiff,  i  and  mb- 
ject  him  to  the  risk  of  costs  for  suing  in  i 
Superior  Court.  That  decision  was  adopted 
and  sanctioned  by  the  judgment  of  the 
Court  of  Exchequer  in  a  subsequent  case.*^ 
The  decision  in  ooth  cases  proceeded  upon 
the  ob\aous  principle,  that  the  legislature 
could  not  have  intended  (o  take  away  the 
privilege  of  attorneys  to  su^  in.  the  Superior 
Courts,  or  else  such  intention  would  have 
been  expressed  in  the  stati^te- •  The  bill 
now  before  us  contains  a  provision  which 
it  is  impossible  to  doubt  is  intended  to  over- 
rule the  decisions  of  the  Coiurts  of  Queen's 
Bench  tmd  Exchequer,  in  the  cases  cited, 
and  to  compel  attorneys  to  submit  their 
claims  to  the  tender  mercies  of  the  judges 
of  the  County  Courts*  To  the  section 
printed  in  our  last  (ante,  p^  177,)  declaring 
that  plaintiffs  recovering  in .  the  ^Superior 
Courts'  (or  any  Inferior  Court  other  than 
the  County  Court)  less  tluiu  20/.  in  actions 
of  contract,  or  less  than  Sxl.  in  actions  of 
tort,  shall  have  no  costs,  the  words  we  now 
added — "  Nor  shall  any  svch  plaintiff'  he 
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eniiiied  to  «o*  •#  by  retuan  of  any  privilege 
at  aiiamey  or  officer  of  such  Courts  or 
oiAerwise"  Considering  the  pecaliar  and 
oppressrre  Irarthens  to  which  attorneys  are 
subjected,  it  would  not  have  been  iinreason- 
abie  to  expect  that  the  option  of  bringing 
their  own  suits  in  the  Courts  in  which  they 
practise  might  still  have  been  continued  to 
them,  more  especially  as  the  preservation  of 
such  a  privilege  could  not  injuriously  affect 
the  interest  of  any  other  class  of  the  com- 
mimity. 

Amongst  the  new  clauses  introduced  in 
the  bill,  there  is  one  (marked  A.)  which 
prorides,  that  where  the  debtor's  prison  is 
crowded,  or  situated  at  an  inconvenient  dis- 
tance, the  Secretary  of  State  may  order  any 
house  of  correction  or  common  gaol,  in 
which  debtors  have  not  been  heretofore 
confined,  to  be  used  as  a  prison  under  the 
County  Courts'  Act,  and  that  persons  com- 
mitted  to  such  prisons  shall  be  treated  *'  as 
nearly  as  may  be,"  m  like  manner  as  if  com- 
mitted  to  a  gaol  in  which  debtors  are  usually 
^oed,  notwithstanding  the  r^ulations 
prerionsly  in  force  in  such  house  of  cor- 
nctioQ  or  gad. 

;;.The  dauses,  marked  B.  and  C.  respec- 
tively, would  seem  to  mdicate  that  the 
judges  and  clerks  of  the  County  Courts 
have  not  the  unqualified  confidence  of  the 
government.  By  the  first  of  these  cUuses, 
It  is  proposed  to  repeal  the  41st  section  of 
the  9ft  10  rict,.  which  direcU  the  clerks 
of  the  County  Courts  to  pay  over  to  the 
tfasurcr  the  monies  in  his  hands  quarteriy 
or  oftcner  by  order  of  the  Court;  and  sub- 
stitutes a  provision,  that  the  derk  shall  pay 
over  the  monies  remaining  in  hb  hands  as 
often  as  directed  by  the  Commiasioners  o/ 
w  Treasury.  And  the  foUowmg  clause 
wpeals  section  55  of  the  9  &  10  Tict., 
which  provides  that  the  County  Court  clerk 
«hall  make  the  necessary  contracts  or  other- 
^  provide  for  the  necessarv  expenses  in- 
odent  to  holding  the  Court,  under  the 
Mperintendence  and  sanction  of  the  judge, 
*M  proposes  to  enact,  in  lieu  thereof,  that 
we  Commissioners  of  the  Treasury  shall 
Proride  for  such  expenses  "by  the  agency 
« the  officers  of  the  Court,  or  otherwise  as 
to  them  shall  seem  fit." 

The  next  clause  (marked  D.)  provides  for 
payment  out  of  "  the  general  fund,"  of  the 
expenses  mcurred  under  the  10  &  1  i  Vict. 
c.  102,  and  decUures,  that  the  surplus  of  the 
pBeral  fond  in  one  Court  may  be  applied 
w  ^e  expenses  of  another  Court  where 
wch  fund  IS  deficient,  under  the  directions 
of  the  Commissioners  of  the  Treasury. 


Clause  £.  supersedes  the  necessity  of  em- 
ploying brokers  to  act  under  the  bailiffs  of 
the  County  Courts,  by  providing,  that  the 
judge,  under  his  hand,  may  authorise  any 
bailiff  to  act  as  broker  or  appraiser  for  the 
purpose  of  selling  or  valuing  goods  taken  in 
execution  under  the  act,  and  the  bailiffs  so 
authorised  are  to  be  entitled,  without 
further  license,  to  perform  the  duties  and 
receive  the  poundage  which  sworn  brokers 
and  appraisers  are  now  entitled  to  perform 
and  receive. 

Clause  F.  simply  proposes  to  repeal  the 
7th  section  of  the  9  &  10  Vict.,  which  pro- 
vided that  a  month's  notice  should  be  given 
in  this  Gazette  of  an  intention  to  consider 
the  propriety  of  making  an  Order  in  Council 
under  the  act,  a  neglect  of  which  provision, 
it  may  be  remembered,  created  some  embar- 
rassment when  the  act  was  first  about  to  be 
brought  into  operation  by  the  establishment 
of  Courts. 

Clause  G.  empowers  the  Lord  Chancellor 
to  author!^  five  of  the  judges  of  the  County 
Courts,  to  make  general  rules  and  orders 
concerning  the  practice  and  proceedings  in 
those  Courts,  such  rules  ana  orders  to  be 
approved  by  three  Judges  of  the  Superior 
Courts,  and  then  laid  before  parliament. 

The  only  other  chanse  introduced  by  the 
Committee,  is  the  strikmg  out  of  the  com- 
pensation clause,  (printed  ante,  p.  179«) 
and  substituting  one  of  a  totally  different 
character*  The  clause  now  introduced  is  as 
follows : — 

"That  every  person  who  is  legally  entitled 
to  any  franchise  or  office  in  any  of  the  Courts 
abolished  by  this  Act  shall  be  entitled  to  make 
a  claim  for  compensation  to  the  Commissioners 
of  her  Majesty^s  Treasury  within  six  calendar 
months  after  the  passing  of  this  act,  and  it 
shall  be  lawful  for  the  said  Commissioners,  in 
such  manner  as  they  shall  think  fit,  to  inquire 
what  was  the  nature  of  the  office,  and  what  was 
the  tenure  thereof,  and  what  were  the  lawful 
fees  and  emoluments  in  respect  of  which  such 
compensation  should  be  allowed ;  but  any  in- 
crease of  such  fees  or  emoluments  which  shall 
have  happened  after  the  passing  of  the  said  act 
of  the  tenth  year  of  her  Majesty  shall  not  bo 
taken  into  account  in  estimating  the  amount  of 
such  compensation;  and  the  Commissionera 
in  each  case  shall  award  such  gross  or  yearlv 
sum,  and  for  such  time  as  they  shall  think 
just,  to  be  awarded,  upon  consideration  of  the 
special  cireumstances  of  each  case;  and  all 
such  compensations  sbidl  be  paid  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland :  Provided  always, 
that  if  any  person  holding  any  office  in  any  of 
the  said  Courts  shall  be  appointed  after  the 
passing  of  this  act  to  any  public  office  or  em« 
ployment,  the  payment  ot  the  compensation 
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awarded -to  him  vnder  this  act,  €0  long  as  he 
shall  oodtiniie  to  receive  the  salary  or  emolu- 
ments.of  sooh  office  or  employment,  shall  be 
auspended,  if  the  amount  of  such  salary  or 
emoluments  be  greater  than  the  amount  of 
such  compensation,  or,  if  not,  shall  be  di- 
miniihed  by  the  amount  of  such  salary  or 
emoluments.'' 

Instead  of  fixing  the  amount  of  compen 
JMitionfby  the  act,  as  originally  proposed,  it 
.is  now  suggested  that  the  claimants  are  to 
be  compensated  at  the  discretion  of  the 
.Oommissioners  of  the  Treasury,  who  may 
award  such  .gross  or  yearly  sum  as  they 
.think  just ;  with  this  qualification,  however, 
•that  in  estimating  the  compensation  they 
.are  not  to  take  into  account  any  increase  of 
fees  or  emoluments  happening  after  the 
.passing  of  the  9  &  10  Tict.  The  ^proviso, 
that  the  persons  compensated  are  to  cease 
to  receive  the  amount  of  conapensation,  if 
hereafter  appointed  to  any  public  office  or 
.employment,  although  usual  and  perfectly 
zeasonahle  in  ordinary  cases,  where  compen- 
aalion  is  given  to  public  servants,  is  not  just 
Jior  fairly  applicable  as  regards  persons  who 
Jiave  purchased  and  j>aid  the  full  value  for 
.their  offices,  Uke  many  of  the  offioers  of  the 
Palace  Court.  Although  the  Committee 
.may  shifl  from  their  own  shoulders,  by  the 
course  now  proposed,  .the  responsibility  of 
(filing  the  amount  of  compensation  to  which 
file  several  officers  having  a  freehold  in  their 
offices  in  the  abolished  Courts  are  entitleil> 
it  is  quite  clear  that  the  mode  originally  pro- 
posed,— namely,  to  fix  the  amount  of  com- 
pensation in  each  case  by  act  of  parliament, 
—-was  the  sdfe  and  constitutional  course, 
and  that  least  liable  to  the  imputation  of 
favouritism  and  jobbing  on  the  one  hand, 
or  injustice  and  illiberality  on  the  other. 

Enough  has  already  occurred  in  the  pro- 
.^88  of  thb  measure  through  parliament,  to 
justify  us  in  suggesting,  that  the  changes 
-effieeted  or  proposed  in  future  stages  should 
he  carefully  watched. 


LAW  OF  ATTORNEYS. 

AI.I.OWA77CE  TO  TRUSTEE-gOI^ICrrOR,  OF 
COSTS  AS  BETWEEN  SOLICITOR  AND 
CJUIBNT. 

JTbe  allowanee  of  costs  to  .a  trustee  who 
acted  as  the  solicitor  in  a  cause  has  been 
reeently  mooted  in  the  case  ofOradockv. 
Piper^  before  the  Vice-Chancellor  of  Eng- 
land (ante,  p.  193).  In  this  case,  however, 
the  order  to  the  Taxing  Master  to  review 
his  taxation,  and  allow  certain  items  as  be- 
tween aolifiitor  and  client,  which  had  heen 


taxed  off,  appears  to  have  prtteeeded  on  tfie 
ground  that  the  former  decree,  %y»which  the 
trustee's  costs  were  directed  to  be  taxed  as 
between  solicitor  and  client,  had  been  ac- 
quiesced in  by  all  parties.  A«  it  was  un- 
derstood that  this  decision  will  be  appealed 
from,  it  will,  perhaps,  be  acceptable  to  our 
readers  to  lay  before  them  tlie  various  cases 
bearing  upon  this  very  important  subject, 
viz.,  the  allowance  to  a  trustee,  acting  as  a 
•solicitor,  of  costs  as  between  solicitor  onQ 
client. 

In  Robinson  v.  Peit,  3  P.  Wms.  248, 
(1734,)  Talbot,  L.  C,  upon  appeal  from 
Jekyll,  M.  R.,  said,  "It  is  an  establi^ed  rule, 
that  a  trustee,  executor  or  administrAtor  shall 
have  no  allowance  for  his  care  ortronble; 
the  reason  of  which  seems  to  be,  for  that  on 
these  pretences,  if  allowed,  the  trast 
estate  might  be  loaded,  and  rendered  of  little 
value.  Besides,  the  great  difficulty  there 
might  be  in  settling  and  adjusting  the 
quantum  of  such  allowance,  especidlly  as  one 
man's  time  may  be  more  valuable  than  that 
of  another  ;  and  there  can  be  no  hardship  m 
this  respect  upon  any  wustee,  who  tnay  chuae 
whether  he  will  accept  the  trust  or  not.** 

In  New  V.  Jones,  9  Jarm.  Convey.,  by 
Sweet,  p.  732,  Lt/ndhur$t,  L.  C,  held,  that 
if  a  trustee,  who  was  a  sohcitor,  acted  as  a 
solicitor,  he  was  not  entitled  to  charge  for 
his  labour,  but  merely  for  his  costs  out  of 
pocket. 

So  in  Moore  v.  Frowd,  3  Wyl.  &  Or.  45, 
(1635 — 7,)  hefore'Cottenham,  first  as  M.  R., 
and  afterwards  by  consent  when  L.  C,  it 
was  held,  that  a  trustee  who  is  a  solicitor,  is 
entitled  to  be  repaid  such  costs,  charges, 
and  expenses  only  as  he  has  properly  paid 
out  of  pocket ;  and  it  makes  no  dilTerence 
in  this  respect,  that  the  instrument  creating 
the  trust  may  have  directed  that  the  trust 
monies  should  be  applied  (inter  alia)  in 
payment  of  all  expenses,  disbursements,  and 
charges,  to  be  incurred,  sustained,  or  borne 
by  the  trustee,  in  professional  business, 
journeys,  or  otherwise  ;  and  that  the  trus- 
tee might  retain  all  reasoniible  costs, 
chaises,  and  expenses  which  he  might  sus- 
tain or  be  put  unto,  such  costs,  charges, 
and  expenses  to  be  reckoned,  stated,  and 
paid,  as  between  attorney  and  client. 

There  are,  however,  some  exceptions, 
for  m  Fraser  v.  Palmer,  4  Y.  &  C,  Eq* 
Exch.  516,  (1841,)  where  the  trustee  of 
the  separate  property  of  a  married  woman 
acted  as  her  attorney  inlhree  several  snita, 
instituted  in  rdation  to  the  tmst  property. 
In  the  first  of  these  suits  he  was  not  a 
party,  in  tlie  otiiers  he  was :  AUlermm,  B., 
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said,  *Tbat  in  tlie  first  suit  he  ought  to  be 
allowed  his  costs  as  between  attorney  and 
client,  and  that  in  the  two  other  suits  he 
ought  to  be  neither  a  sufferer  nor  a  gainer." 

So  m  Bainbrigge  v.  Blair,  S  Beav.  588, 
(18-15,)  it  was  held  by  the  present  Master 
of  the  Bolls,  that  a  trustee  acting  as  soli- 
citor in  the  trust  matters  is  merely  entitled 
to  costs  out  of  pocket ;  but  the  rule  is  not 
iaflexible^  and  compensation  may,  in  special 
cases,  bermade  him,  under  tlie  authority  of 
the  Court,  by  a  fbced  allowance,  but  not 
by  allowiog  him  to  make  the  usual  profes- 
sional dharges. 

And  in  ror7»;v.  Brown,\  Coll.  260,  (1844,) 
the  Vice-Chancellor  Knight  Bruce  said,  that 
*'  where  a  solicitor,  who  is  a  trustee,  is  a 
defendant  as  a  trustee,  and  is  held  to  be 
entitled  to  his  costs,  the  course  of  the  Court 
is  to  direct  those  costs  to  be  taxed  as  be- 
tween solicitor  and  client,  as  in  an  ordinary 
case."^ 

Again  in  Carmichael  t.  Wilson,  2  Moll. 
537,  (1825,)  Manners,  Lord  Chancellor  for 
Ireland,  jsaid,  "  I  have  consulted  with  Lord 
Eldon  oa  the  subject,  and  he  agrees  with 
me,  that  where  an  attorney  is  an  executor, 
and  carries  on  or  defends  suits  relating  to 
the  assets,  he  is  to  be  strictly  watched,  but 
if  he  acts  fairly  in  them,  he  is  to  be  paid 
like  any  other  attorney:." 

In  Todd  V.  WUsm,  9  Beav.  486,  (1846,) 
on  a  settlement  of  accounts  between  a  cestui 
que  trust  and  triistee,  (a  solicitor,)  the 
latter  charged  for  professional  services  in 
the  trust.  A  release  was  executed,  but  the 
cestui  que  trust  not  having  had  any  inde- 
pendent professional  assistance  on  the  oc- 
casion, the  Court  relieved  him  from  the 
profession^  charges,  beyond  the  costs  out 
of  pocket.  Langdale,  M.  E.,  said,  (page 
488,)  "the  rule  of  the  Court  on  the  subject 
is  perfectly  well  known,  'that  when  aitrustee 
is  a  solicitor  and  employs  himself  in  matters 
reUtiDg  to  the  trust,  he  is  only  entitled  to 
be  paid  his  disbursements  or  money  out  df 
pocket,  and  he  is  entitled  to  nothing  for  his 
time  or  ^professional  trouble." 

But  m  Stmnes  v.  Parker,  9  Beav.  389, 
(1846,)  the  cestuis  que  trusteni  were  as- 
sisted by  an  independent  solicitor,  who  pe- 
msed  the  bills  of  eosts  and  settled  and  at- 
tested the  release,  it  was  h;eld,  under  the  cir- 
cumstances, that  the  trustee  was  entitled  to 
the  benefit  of  the  release.  Langdale, 
M.  R.,  said,  (p.  389.)  "the  safety  of  the 
public  has  been  justly  thought  to  require 
the  rule  now  clearly  established,  that,  al- 
thoQ^  a  tnutee,  beinga  aohcitor,  nnay  ap- 
point anolher  sohaitor  to  execute  the  pro- 


fessional business  relating  to  the  trust,  yet, 
if  he  does  it  himself,  he  shall  not  be  allowed 
to  charge  for  his  professional  services.  This 
may  sometimes  occasion  a  hardship,  but  the 
rule  has  been  eatabliahed  for  the  beaefittof 
cestuis  que  trustent,  because  it  is  thought 
unsafe  to  sanction  any  such  allowance,  ami 
thereby  tempt  the  solicitor  to  make  uiina- 
cessary  business  for  his  own  profit." 

AUDIT  OF  RAILWAY  ACCOUNTS'  BILL. 

RBArSONS  AGAINST  THE    18TH   CLAUSS. 

The  lath  clause  provides  that  *'  all  bills  ifc 
coBta  incurred  by  any  railway  company  Cor 
legator  parliamentary  expenses,  shall,  be/we 
the  same  are  finally  paid,  be  taxed  by  &b 
proper  officers ;"  and  that  "it  shall  ndt  Iw 
lawful  for  the  directors  of  any  such  compaof 
to  pay,  on  account,  more  than  one*half  of  tlm 
amount  of  any  such  bill  of  costs,  until  aiftor  it 
shall  have  beeen  so  taxed. *' 

This  clause  is  unnecessary, 

Because  under  the  6  &  7  Vict.  c.  73,  s.  37, 
all  bills  of  solicitors,  including  the  legal  aad 
parliamentary  costs,  referred  to  in  the  clanae^ 
are  liable  to  taxation,  not  only  by  the  directora 
of  companies,  but  also  by  the  shareholderi,  if 
Che  directors  do  not  tax  them  and  the  shaie- 
holders  think  fit  to  do  so,  and  whether  the  biUi 
have  been  paid  without  taxation  or  not,  (s.  38). 
By  this  act  a  tribunal  was  established  for  I1m» 
tasation  of  parliamentary  and  conveyaamn^ 
costs,  which  previously  were  not  liable  to 
taxation. 
It  is  invidious  and  unjust  toumrds  Solieitortp 

'Because  the  Bill  does  not  compel  the  taxa- 
tion of  the  ch^^^s  of  engineers,  architeda^ 
surveyors,  qr  other  professional  persons  eat- 
,  played  by  railway  companies,  nor  does  ifc 
attempt  to  restrain  the  extent  of  payments  <«■ 
account  of  such  charges,  nor  to  regulate  Ae 
payments  to  contractors  for  railway  woiks. 
All -those  parties  are  allowed  to  make  their  iNna 
choices,  which  in  case  of  dispate  can  be  tmem 
tained  only  before  a  jury,  whilst  by  the  existiiq^ 
law  the  charges  df  solicitors  can  be  immediatdy 
•referred  to  the  proper  officer  for  taxation,  aad 
if  more  than  a  certain  proportion  be  disakhMrad, 
the  attorney  or  solicitor  is  liable  to  the  costsof 
taxation. 

It  is  contrary  to. public  policy. 

Because  it  is  an  attempt  to  interfere  witkjte 
exercise  of  ^e  discretion  of  railway  componiei 
in  the  payment  of  the  agents  employed  1»f 
them. 
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It  is  injurious  to  Railway  Companies, 
Because  it  compels  tbem  to  incur  the  expense 
of  taxation,  which  is  considerable,  although 
the  Directors  and  Shareholders  are  satisfied 
that  the  charges  are  correct,  and  are  desirous 
to  avoid  that  expense;  and  it  prevents  the 
Directors  of  Railway  Companies  from  advanc- 
ing to  their  solicitors  the  sums  which  must 
necessarily  be  disbursed  for  fees  in  both 
Rouses  of  Parliament,  fees  to  counsel,  ex« 
penses  of  witnesses  and  agents,  stamp  duties 
on  purchases  of  land,  and  other  necessary  ex- 
penses, which  form  a  very  large  proportion  of 
the  bills  of  attorneys  and  solicitors  incurred  by 
Railway  Companies,  and  which  generally  are 
required  to  be  advanced  before  any  bills  can  be 
delivered.  If  these  advances  are  to  be  made 
by  the  solicitors  and  not  by  the  companies 
(which  will  be  the  effect  of  this  clause  in  the 
proposed  Bill),  the  business  of  companies  will 
be  delayed,  or  at  least  must  be  transacted  at 
greater  expense,  by  the  necessity  of  remunerat- 
ing the  solicitors  for  the  outlay  which  this  pro- 
vision will  compel  them  to  make. 

COUNTY  COURT  PRACTICE. 

JURISDICTION. — ATTORMSY   PRACTISING  IN 
HIS   OWN   DISTRICT. 

7b  ths  Editor  qf  the  Legal  Observer. 

Sir,— On  the  7th  February,  1849>  a  debtor 
was  induced  by  an  attorney  to  execute  an  as- 
signment of  his  entire  property  to  three  men  to 
whom  he  was  indebted,  upon  trust,  to  pay 
themselves  in  fuU,  and  then  to  divide  whatever 
surplus  might  remain  among  the  other  creditors. 
This  done,  the  attorney,  on  the  22nd  of  the 
same  month)  wrote  to  some  clients  of  mine, 
offering  them  4s.  in  the  pound  upon  their 
claim ;  they,  considering  tlmt  the  above-men- 
tioned assignment  was  a  fraud  upon  the  cre- 
ditors at  Uurge,  refused  to  accept  the  offered 
dividend. 

On  the  24th  May,  1849>  the  insolvent  having 
thus  divested  himself  of  all  his  property  for  the 
exclusive  benefit  of  this  fortunate  triumvirate, 
(one  of  whom,  by  the  way,  is  the  father,  and 
ue  other  the  brother  of  the  attorney  who  drew 
the  deed  in  question,)  petitioned  the  County 

Court  of for  a  discharge  from  his  lia- 

biUties,  stating  that  his  debts  amounted  to 
133).  Ss.  Id.,  and  that  the  sum  of  1/.  5s,  3d 
coostitoted  his  entire  available  assets. 

On  the  hearing  at  ■  ,  on  the  26tii  tilt., 
I  attended,  and  while  detailing  the  above  facts, 
and  expressing,  not  I  hope  with  undue  severity, 
yet  witn  firmness  cerlaitily,  my  opinion  of  the 
sbtire  transactbn,  I  was  intsrrapted  by  en  in- 
timation  from  the  preMdhig  judge,  that  the 
attorney  in  question  was  his  mend,  his  derir, 
and  to  crown  all,  as  respectable  a  psaetitieiier 


as  any  man  in ton.     I  was,  sir,  a  little 

startled  I  confess,  that  I  had  inadvertently  u- 
sailed  an  attorney  of  such  high  connexioni  and 
exalted  character.  I  persevered,  howerer,  and, 
with  some  diflicnlty,  placed  my  sentleman  io 
the  witness-box,  where,  after  dediniog  for 
some  time  to  give  evidence  until  his  expenses 
were  paid,  and  absolutely  refusing  to  produce 
the  deed  of  assignment,  he  eventually,  at  the 
request  of  his  learned  friend  the  juage,  con- 
descended to  be  sworn,  and  admitted  that  the 
statement  above  detailed  was  true.  I  now 
thought  to  cry  *'  Eureka,"  but  vain  are  the 
hopes  of  mortids !— unluckily  for  me,  the  Court 
could  neither  see  impropriety  in  the  attomej's 
conduct,  discover  any  grounds  for  refusing  the 
petition  of  the  insolvent,  nor  compel  the  pro- 
duction of  the  assignment.  My  applicationi 
were  in  fact  refused,  but  as  the  matter  comcf 
on  for  a  re-hearing  on  the  3 let,  perhap«  some 
of  your  correspondenta  will,  in  the  interim, 
inform  me — 

1st,  Whether  the  County  Court  Act  enabki 
the  learned  judge  to  afford  any,  and  if  anj, 
what  relief  to  mv  defrauded  cliento  ? 

2nd^,  Does  it  permit  an  attorney  to  cany 
on  busmess  in  the  district  within  which  he  acti 
as  a  subordinate  judicial  functionary  ? 

LlOALtS. 


SOCIETY    FOR     PROMOTING   THE 
AMENDMENT  OF  THE  LAW. 

THR  SIXTH  ANNUAL  RSPOBT   OP  TBI 
COUNCIL. 

It  is  now  the  duty  of  the  Council  to  present 
their  Sixth  Report  on  the  state  and  proepecti 
of  the  Society. 

The  real  power  and  success  of  an  institntion 
of  this  nature  must  be  looked  for  in  the  spread 
of  the  opinions  and  doctrines  which  it  arowsi 
and  the  influence  which  it  exercises,  not  onlf 
among  its  own  members,  but  with  the  lAp^ 
lature  and  other  public  bodies,  and  in  societj 
in  general.  Juda^d  by  this  test,  the  Council 
may  with  truth  congratulate  the  members  and 
the  public  at  large  on  the  important  statioQ 
whicn  the  Society  for  the  Amendment  of  the 
Law  now  holds.  It  may  safeljr  be  asserted 
that  at  no  former  period  of  our  history  was  the 
desire  to  amend  tbe  law  so  universal,  and  the 
duty  to  endeavour  to  amend  it  as  well  on  the 
part  of  the  state  as  of  individuals  so  fally  ad- 
mitted. But  if  this  general  feeling  did  not  take 
some  specific  direction,  it  would  be  of  little 
use ;  and  a  brief  examination  will  show  that  it 
is  precisely  in  those  portions  of  {the  subject 
to  which  the  Society  has  chieflv  devoted  iti 
labours  that  most  progress  has  oeen  made  in 
the  past  year. 

The  Reform  in  the  Court  of  Chancerv,  and 
the  Free  Transfer  of  Real  Property,  are  Ac  two 
great  poiirts  to  which  the  Society  has  directed 
ita  attention,  and  as  to  which  it  has  spared  no 
pains,  by  means  of  its  committees,  not  only  to 
propose  specific  plans  of  amendment,  but  to 
show  how  cumbrous  and  expensive  are  the  pra* 
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sent  procedures  connected  witli  this  Court  and 
with  the  transfer  of  land.  . . 

The  Council  have  the  satisfac^pi  of  obserirf^ 
iiig  that  the  efforts  of  the  iSdciety  have  not 
heeo  without  fruit ;  and  it  is  in  this  present 
session  of  Parliament  in  which  this  has  been 
most  apparent  The  Court  of  Chancery  has, 
in  the  sister  kingdom  of  Ireland^  been  admitted 
almost  universally  to  be  incompetent  to  deal 
satisfactorily  with  one  important  branch  of  its 
husiness — ^incumbered  estates ;  and,  to  this  ez- 
UdI  it  has  been  practically  superseded  by  a 
bill  which  has  passed  the  House  of  Commons, 
and  has  been  read  a  second  time  in  the  House 
of  Lords,  and  referred  to  a  select  committee. 
An  parties  have  demanded  a  machinery  less 
expensive  and  complicated,  and  adapted  ta. 
meet  the  wants  of  the  parties  withoi]|t  absorb*- 
ing  the  prop^y  in  dispii^  .  This  ,must  be 
taken  as  a  significant  warning'  not  only  to  this 
Court  in  Ireland,  so  far  as  the  remaining- 
branches  of  ita  jurisdiction  are  coneemod,  but 
the  sitter  institution  a  this  country.  It  is, 
indeed,  so  far  satisfactory  io  know,  that  socne* 
greatalteratiijon  'm  the  procedure  pf  the  Court 
of  Chancery  is  now  universally  demanded  by^ 
all  branches  of  the  profession,  and  more  espe? « 
cially  by.  the  solicitors,  as  absolutely  necessary 
for  conducting  the  business  of  tneir  clients 
effectually  anasatisfactonly. 

T^e  Important  obiect  for  whiell  this  new  tti- 
hunal  wU  be  established  in  Ireland  hasr  been 
one  which  the  Society  hae  also  endeavoured  to 
promote  byeveigrmtaDs  in  itapoweF,«-^lliei  free 
transfer  ot  land.  The  CojoBeil  have  seen  with 
no  little,  satisfactioi^  that  the  principlea  whicb 
hare  been  lai4  down  in  the  Reports  of  their 
Committee  on  the  Law  of  Property  have  made 
great  piv^^eu.  -  Noi(  only  has  their  truth  been 
nnirersally  admitted^  but  dso  the  great  b^efit 
lilcely  to  result  from  their  being  acted  on  in 
practice,  in  raising  the  value  of  land)  and  bar 
nefi^g  aU  classes  of  the  community^  The 
Council  need  only  notice  as  proof  of  this,  the: 
reception  which  the  bill  tp  facilitate  the  tnmafer 
of  land  (which  proposes  the  estabUshsient  of  a 
^eral  register  of  titles)  has  met  with  in  the 
Hoiutt  of  Common  in  the  present  Session  of 
Parliamebt.  'Without  any  particular  refei^ncei 
to  the  details  of  this  meaaiure,  it  is  wily  neeea- 
*vy  to  observe,  that  all  former  bills  having  tl^s 
object  have  been  thrown  out  by  larf^e  msjori- 
ties;  while  the  principle  of  this  BiU  h%s  at 
length  met  with  general  assent,  to  whiflh  your 
Council  areglad  to  perceive  several  respectable 
ProvinciaJt. Moieties,  composed  exclusively  of 
attorneys  are  not  exceptions.  If  this  e^preesion 
ofopiiuQ^be  contrasted  with  that  manifested 
▼hen  the  Genial  Register  Bill  was  last  before 
Parliament,  it  will  be  admitted  that  there  ia  a 
i^^B^kable  change  of  opbion  with  respect  to 
'cgistralaon,.  more  especially  among  the  landed 
S^&try,  who  are  chiefly  interested  in  the  %nee» 
^0;  In  the  same  spirit  several,  other  biUa^  all 
hamg  for  their  object  the  free  transfer  of  land» 
as  the  Bill  for  the  Compulsory  Enfranchise- 
ment of  Copyholds,  ^d  the  Bill  for  dealing 
with  Renewable  Leaseholds  in  Ireland  (among 


others),  have  been  well  received  in  both  Houses 
oM^arMament,  who  have  affirmed  this  principle 
bjrjarge  m^orities.  Indeed,  it  may  be  truly 
said  that  there  was  never  a  parliament  better 
disposed  than  the  present  to  grant  sound  and 
well' advised  amendments  of  the  Law. 

The  Council  do  not  wish  to  claim  for  the 
Society  the  entire  merit  of  this  improved  feel- 
ing; but,  considering  that  for  the  last  five 
years  its  labours  have  been  principally  de- 
voted to  difiiising  sound  opinions  on  tnese  sub-  ' 
jects, — that  these  opinions  have  not  only  been  • 
largely  circnlatcd  by  its  own  publications,  but 
generally  by  means  of  the  press  throughout 
the  country, — and  that  no  opportunity  has 
been  lost  of^  promoting  in  Parliament  bills  and 
inquiries  founded  on  its  reports,  the  Council, 
under  all  these  circumstances,  think  it  is  only 
necessary  to  state  these  facts,  and  allow  the 
public  to  draw  their  own  conclusions  as  to  the 
efi^ect  of  the  proceedings  of  the  Society.  As> 
perhaps,  a  more  complete  proof  of  the  use 
made  of  the  suggestions  of  the  Society,  the 
Council  may  rmr  to  another  bill  which  has 
also  passed  the  House  of  Commons,  and  been 
read  a  secoiidtime  in  the  House  of  Lords, — ^as 
to  the  Law  of  Landlord  and  Tenant,  chiefly 
relating  tb  what  has  in  some  parts  of  England 
been  called  "Tenant  Right."  On  this  difficult 
subject  the  House  of  Commons  seem  very 
much  to  haye  adopted  the  conclusions  of  the 
Committee  of  the 'Society,  which  made  a  report 
on  that  subject,  not  only  as  to  what  could  pro- 
perly be  the  subject  of  legislation,  but  also  as 
to  what  could  not. 

In  the  address  presented  to  the  public  at  the 
meeting  held  in  this  room  last  year,  the  Council 
fopnd  it  necessary,  in  alluding  to  the  state  of 
the  Law  of  Debtor  and  Creditor,  to  observe 
that,  notwithstanding  the  anxious  labours 
which  had  therelofote  been  expended  on  this 
important  subject  by  some  of  the  most  eminent 
members  of  the  Legislature,  the  state  of  that 
law."  yet  remained  uncertain  and  insufficient.'' 
It  is  now,  however,  the  pleasing  duty  of  the 
Council  to  state  that  there  is  pending  in  Par- 
liameot  a  bill  for  amending  the  law  of  Bank* 
ruptcy,  which  hus  passed  Uie  House  of  Lords 
and  has  been  sent  down  to  the  House  of  Com- 
mons, which  is  understood,  to  afford  much  sa- 
tisfaction to  the  mercantile  part  of  the  com- 
munity.. For  thia  important  and  elaborate, 
meaaur^  we  are  mainly  indebted  to  the  anxious 
and  unceasing  exertions  of  the  noble  President 
of  this  So(^y. 

It  is  now  proposed  to  .notice  some  other 
matters  which  have  engaged  the  attention  of 
the  Society;  Tne- report  noticed  in  the  last  ad- 
dress of  the  Couoe^  on  the  Law  of  Divorce, 
was.  duly  reeeived  by  the  Society ;  but  it  is  to 
he  regretted  that  no  step  has  been  taken  as  to 
that  Mbject  in  ParSament. 

A  r^rt  from  the  Ccnunon  Law  Committee 
on  edoutting  the  evidence  of  parties  to  actions, 
has  also  be^n  p^sented  ana  recwed  by  the 
Societyj  and  a  bill  baa  been  introduced  in  the 
present  Sesaioa  into  tiie  House  of  Lords  to 
amend   the   Law    of  Evidence,    containing, 
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amongafc-  athersr  pranaiona  feu:  effiectixig^  this' 
object. 

The  law  relating  to  the  treatment  o£  Lunatics 
was  the  subject  of  much  discussion,*  notoidy 
iatlie  Committee  to  wliich  it  was  teferred,  but 
in  the  Society  at  Ikiige ;  and  althougb  the  re- 
port caUed.foctk  some,  opposition ). yet  it  was  at 
length  unanimously  adopted  both  by  the  Com- 
mittee and  the  Society ;  and  your  Council  have 
reason  to  think  that,  its  recommendations  are 
approved  of  by  those  best  acquainted- with  the 
snbjefft^and  will  in- time  be  adopted. 

The  subject  of  Limited  Liability  in  Partner- 
ship, known  in  France  as  partnership  en.com^ 
mtndite,  has  also  engaged  the  attention  of  a 
Special  Committee  composed  as  weU  of  oom- 
mercial  as  legal  members.  It  is  proper  to 
state  that,  both  in  the  Committee  and  in  the 
Society  at  large,  great  difference  of  opinion 
prevails  on  the  subject,  although  resolutions  in 
favour  of  an  alteration  of  the  existing  rule  of 
English  Law  in  this  respect  were  carried  by  a 
imall  majority. 

The  other  subjecte  which  have  principally 
engaged  the  attention  of  the  Society  are  the 
Reform  of  the  Master's  Office, — on  wnich  sub- 
ject a  set  of  orders  has  been  submitted  by  a 
committee  to  the  Society;  and  the  present 
mode  of  reporting  the  decisions  of  the  Courts 
of  Law  ana  Equity,  and  of  Legal  Publications,, 
which  is  still  under  the  consideration  of  the 
Society. 

The  Council  have  watched,  with  great  in- 
terest, the  progress  and  operation  of  the 
County  Courts,  as  affording  evidence  of  the 
benefit  to  die  community  of  a  cheap  and.  simple 
procedure.  They  have  very  recently  referred 
to  one  of  the  committees  an  inquiry  as  to  what 
points  the  jurisdiction  of  these  Courts  may  be 
beneficially  extended,^ — a  subject  of  very  great 
importance. 

This  brief  notice  of  what  has  been  done  since 
the  lasr  Report  is  sufficient  to  show  that  the 
present  year  has  not  been  an  idle  one.  The 
Council  lament  that  the  cause  of  Legal  Edu- 
cation has  made  so  little  progress,  which  they 
are  unwilling  to  attribute  to  the  remissness  of 
the  rulers  of  the  Inns  of  Court — its  proper 
foster-fathers ;  and  they  look  forward,  as  the 
proper  remedy  for  this  and  other  defects  in 
the  judicial  institutions  of  the  country,  to  the 
establishment  of  a  Law  University,  and  the 
institution  of  a  Minister  of  Justice. 

The  Council  have,  in  conclusion,  to  observe, 
that  it  is  of  great  importance  that  as  many 
members  as  possible  should  take  part  in  the 
proceedings  of  the  Society,  and  that  the  labour 
should  not  be  thrown  on  a  few.  They  have 
also  to  remind  members  that  although  mtherto 
it&  funds,  by  careful  management,  have  been 
adequate  to  meet  all  demands,  yet  that,  if 
larger  funds  were  placed  at  their  disposal,  more 
good  might  be  done;  and  they  confidently 
remind  ^e  public  that,  with  their  present 
limited  means,  much  has  been  accomplished. 
Tliey  earnestly,  therefore,  impress  on  their 
feUow  members,  and  all  others  interested  in 
this  important  subject,,  that  they  should  exert 


tliemselves  iu  extending,  a  knowledge  of  the 
Society,  in  procuring  nei^  members,  and, 
generally,,  in  furthering  the  great  cause  of  the 
Amendment  of  the  Law. 


DEATH  OF  Mr-  JUSTICE  CQLTMA:!!. 

Thb  publio  participate  in  the  ooneem  nni* 
versaily  felt  amongst  the  members  of  the 
legal  profession  at  the  sudden  and  lamented 
death  of  Sir  Thomas  ebltman,  who  was  en- 
gaged only  this  day  se'nnight  in  the  exes- 
oise  of  his  judicial  duties  at  the  Old  Bailey. 
Sir  Thomas  was  called  to  the  Bar  on  the 
24th  May,  1808,  by.  the  Society  of  Lii^ 
coin's  Inn ;  he  waar  appointed  Kin^s 
Counsel  in  1830,  and  became  one  of  die 
Justices  of  the  C(raimon  Pleas  soon  after 
ffikry  Vacation,  1837,  upon  the  retirement 
of  Mr.  Justice  Gaselee,  and  was  the  senior 
juc^e  of  that  Courts 

He  was  edttcaded  at  Bugby,  and  obtained 
an  exhibition  to  Trinity  CoUc^,  Cam* 
bridge,  where  he  reociFed  a  fellowship.  The 
learned  judge  was  associated*  witii  the  Lord 
Chief  Justice  of  his  Court  to  go  the  Norfolk 
Circuit,  and  they  were  to  have  opened  the 
Commission,  at  Aylesbury  on  the  12th  in- 
stant He  died  on  Wednesday  the  Uth, 
at  his  house  in  London,  aged  68. 

It  is,.peiiiap8j  too  early  to  sf^eeulate  upon 
the  appointment  of  a  successor  t»  the  Tacnxt 
seat  on  the  Bench  ;  yet  romonr  is  already 
busy  in  the  attempt  to  fill  so  important 
an  office  as  a  judge  of  the  Superior  Courts. 
It  is  probable  mat  the  Attorney-General 
looks  forward  to  a  higher  step  on  the  Bench, 
and  m  that  case,  there  is  no  one  so  likely  to 
be  promoted  as  her  Mi&jesty's  learned  and 
eloquent  ancient  serjeant,  the  senior admcate 
of  his  Court,  and  indeed  the  pennanot 
head  of  the  Bar. 


STATUS  OF  ATTORNEYS. 

To  the  Editor  of  the  Legal  Observer. 

Sir, — I  am  obliged-  to  you  for  baring  in- 
serted  my  former  letter  on  the  Status  of 
Attorneys,  although  from  dh  observation  in  a 
subaequect  number  you  state  thai  you  did  not 
agree  with  my  view  of  thecase.  I  tnink  I  msf 
say  that  the  profession,  generally  speaking, 
agree  with  me  on  the  subject;,  indeed,  with  one 
exception  only,  every  person  I  have  spoken  t» 
on  the  subject  including  members  of  the  Law 
Society,  men  at  the  Bar,  both  Queen's  Counsel 
and  those  under  theBarandalso  on  the  Bench, 
agree  that  I  have  rightly  pointed  out  the  csuss 
o?  the  bad  opinion,  entertained  of  attorneys; 
and  so  far  has  this  been  exproeeed  and  fclt*  that 
I  believe  a  remedy  will  be  attempted  by  legi»* 
lative  means. 

Lhave  read  the  letters  of  your  tnre4»xnqpoad» 
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enteopposed  to  my  views,  (pp.  142, 3,)  but  really, 
sir,  you  cannot  say  that  those  letters  at  all  answer 
my  objections.  Could  not  your  correspondent 
as  well  have  kept  his  widowed  mother  upon  a 
good  salary-  obtained  a9  managing  clerk  as  at 
present?  The  question  must  occur  to  you, 
when  these  gentieinen  are  out  of  their  articles 
and  admitted  attorneys,  how  are  they  to  obtain 
a  livelihood  ?  Experience  answers  it  as  fol- 
lows r—Not  having  any  connexion  of  theirnwn, 
they  rob  their  former  masters  and  benefactors 
of  a  portion  of  their  connexion^  or  "  make  law" 
in  a  disreputable  manner. 

I  think  that  this  practice  of  promiscuously 
giving  articles  to  managing  clerks,  at  the  same 
time  ginng  a  salary,  does  not  touch  the  sympa- 
thies of  the  heart  or  yield  the  required  fruits  of 
gratitude  j  on  the  contrary,  it  causes  those  who 
properly  belong  to  the  lower  classes  to  usurp 
the  station  of  the  middle  classes,  thereby  sub- 
verting the  order  and  grade  of  society,  and 
this  in  the  profession  of  an  attorney  does  in 
most  instances  great  positive  injury. 

There  are  certain  obvious  reasons  why  I 
should  not  make  myself  known ;  but  I  will  say 
thnsmiich — that  I' did  not  make  the  assertion 
as  \o  the  evU  results  in  my  former  letter  with- 
out having  within  my  own  knowledge  many 
convincing  proofs  of  the  correctness  of  my 
Tiews.  I  am  now  in  a  position  to  defy  the  con- 
sequences of  the  evil  system  personally;  I 
have  made  my  suggestions  solely  with  a  view 
of  benefitting  the  profession  to  wnich  I' belong. 
The  tons  of  your  correspondent's  lattere  are 
not  quite  l)ecoming  their  station.  The  latter 
put  of  m  y  letter  has  not  been  touched  upon 
^^  An  Attorney. 

Sib, — It  WHS  with  much  pleasure  I  read  the 
letter  of  "An  Attorney"  in  your  number  of 
9tfa  of  June  last,  on  the  Status  of  Attorneys, 
and  in  the  remarks  stated  therein,  I  entirely 
coincide,  notwithstanding  the  lettere  in  your 
number  of  23rd  of  June,  as  it  is  well  known  in 
the  profession  that  a  great  number  of  men  of 
the  lowest  origin  and  intellect  have  contrived 
toget  into  it,  and  who  "  An  Attorney *'  very 
pn>periy  designates  "scamps;"  and  as  to  the 
aseertion  that  "  for  one  charity  scamp,  twenty 
could  be  named  who  are  the  production  of 
from  300  to  500  guineas  premium,'*  I  posi- 
^ely  deny  this,  having  hao  about  thirty  yeare 
experience  in  the  profession,  in  addition  to  a 
very  extensive  knowledge  of  professional  men 
generally,  fls)d  therefore  I  can  safely  assert  that 
wch  instances  are  but  seldom  met  with. 

There  is  no  doubt  that  a  bad  opinion  of  the 
pfofeasion  does  exist,  and  I  (in  common  with 
Ijany  professional  friends)  consider  it  is  mainly, 
"  not  entirely,  owing  to  the  characters  very 
properly  denounced  "  scamps,"  that  have  got 
into  it,  and  to  their  disreputable  conduct.  I 
really  think  your  correspondent  "  A.  Z.,"  must 
have  mistaken  the  meaning  of  tiie  word  "  libel," 
or  be  never  would  have  so  odled  tfaeiaetf^ibioiim 
etatemenU  in  the  letter  o£"  An.  Attorney/* 
Ak>  Old  PBACTiTiONaB. 

Cambridge, 


Sir, — As  I  perceive,  by  your  last  number, 
that  you  promise,  some  observations  upon  the 
controversy  lately  commenced  with  the  paid 
articled  clerks,  I  take  the  liberty  of  calling  your 
attention  to  a  passage  in  the  Letter  of  "  An 
Attorney,"  which  appears  to  require  explana- 
tion; for  a»  it  stands  it  is  calculated  to  mislead, 
I  refer  to  that  part* in  which  he  speaks  of  "  the 
pernicious  sytitem  of  the  liberalminded  attorney 
giving  his  managing  cderk  his  articles,  and  pay- 
ing him  a  salary  during  liis  service;"  and 
which  would  seem  to  imply  that  in  such  cases 
the  master  makes  his  clerk  a  present  of  the 
stamp  duty.  If  this  i»  really  the  meaning  in- 
tended to  be  conveyed,  I  can  only  say  that  I 
have  made  diligent  inquiry  of  all  my  acquaints 
ances,  and,  in  the  few  instances  which  1-  havoi- 
been  able  to  discover  of  articled  clerks  receiving 
salary,  the  sitamp  duty  has  been  invariably  paid 
by  the  clerk  himself,  or  by  his  relatives;  and^ 
in  most  casesv  a  smaller  salary  is  given  than  the 
clerk  would  be  able  to  obtain  if  engaged. in  the: 
ordinai'y  way. 

There  are  other  portions -of  "  An  Atlcmey's"' 
Letter  of  which  I  think  the  parties  attacked: 
have  reason  to  complain.  Amongst  these  may: 
be  mentioned  his  extremely  illogical  conclusion 
that  because  a  clerk,  is  unable  to  pay  a  lai^a 
premium,  and  to  sustain  the  expense  of  qpalifyw- 
ing  himself  as  an  attorney  (amounting  to  about' 
2,000/.)  without  asfc^istauce  from,  salary,  he  isi 
therefore  one  '*  whose  parents  can  give  him  no 
other  education  than  wnat  a  charity  school  im^ 
parts,"  and  who  **  has  no  other  education  than 
merely  learning  to  read,  and  write."  This,  if 
true,  would  perhaps  be  no  disgrace ;  but^  as  it 
is,  it  serves  only  to  display  a  spirit  which  I>  for 
one,  exceedingly  regret  to  see. 

On  the  whole,  I  cannot  help  believing,  that 
the  anger  of  "  An. Attorney"  is  excited  not  so 
nmch  by  the  defects  of  the  persons  he  con<» 
demns  as  by  their  merits — moral  and*  intellec- 
tual— which  are  the  means  of  withdrawing,  a. 
small  part  of  the  gains  of  the  profession  from, 
those  to  whom  he  considers  that  such  gainft 
properly  belong ;  and  I.  admit  that  it  is  very 
probable  that  the  heads  of  wealthy  families-  ana 
successful  tradesmen  who  have  attained  a  posi^- 
tion  wl>ich  leads  them  to  despise  the  means  b^ 
which  they  rose,  may,  from  tne  crowding,  of  aUi 
professions,  occasionally  experience  a  difficult)!^ 
in  placing  out  their  children  in  the  world  ac- 
cording to  their  wishes ;  and,  on  this  account^ 
it  may  be  desirable  that  the  profession,,  at  & 
field  of  profitable  and  honourable  employment*, 
should  be  strictly  observed  for  their  use.  But: 
this,  I  conceive,  is  a  question  which  they  will 
have  to  settle  with  the  public ;  and  L  do  hope»- 
before  it  is  disposed  of,  to  see  it  brought  for- 
ward upon  its  proper  grounds,  and  not 
attempted  to  be  concealed  beneath  an  attack, 
upon  character, 

OlCE  OF  TJIE  PBOaCJdBBD* 

[Several  other  letters  on  tfci»  subject  have 
been  received  and  will  appear  in*  the  next  or  an- 
eariy  number.] 
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In  re  Remnant,    June  23,  1849. 

BILL  OF  COSTS. — ^SPECIFIC  CASH  PAYMENTS. 
— CASH  DISBURSEMENTS. 

Held,  that  solicitors,  in  their  bills  of  costs, 
should  distinguish  the  specific  cash  pay* 
ments  which  they  are  not  liable  qui  solici- 
tors to  pay  from  cash  disbursements  made 
in  the  progress  of  a  suit,  or  for  which  they 
are  the  parties  primarily  liable. 
This  petition  was  presented  by  Mr.  Rem- 
nant, a  solicitor,  and  prayed  that  the  Ta.xing 
Master  m\jfht  be  directed  to  review  his  taxation 
of  a  bUl  of  costs  which  had  been  incurred  by  a 
Mr.  James  Tajlor  for  business  transacted  re- 
lative to  the  will  of  one  John  Taylor.    It  ap- 
peared that  Mr.  Remnant  had  paid  to  a  Mr. 
Johnson  the  sum  of  54/.  IBs.  6d.  which  his 
client  Mr.  Taylor  owed  to  him,  and  charged 
this  item  in  his  bill  of  costs  as  a  professional 
disbursement.     The  Master  had    disallowed 
this  charge  in  th^  bill  of  costs  upon  taxation, 
on  the  ground  that  it  properly  formed  part  of  the 
cash  account  between  the  solicitor  and  his  client. 
The  costs  of  the  taxation  consequently  fell  on 
the  solicitor  as  more  than  one-sixth  part  of  the 
amount  of  the  bill  of  costs  had  been  taxed  off. 
As  there  appeared  to  be  some  difference  in 
the  reported  cases  on  the  subject,  the  Master 
of  the  Rolls  had  desired  the  Taxing  Masters  to 
give  their  opinion.     The  following  certificate 
was  accordingly  given : — 

''To  the  lUght  Honourable  the  Master  of 
the  Rolls. — In  compliance  with  your  lordship's 
directions,  we  the  undersigned  beg  leave  re- 
spectfully to  state,  that  we  nave  been  unable  to 
reconcile  all  the  reported  cases  with  the  actual 
practice  of  the  profession  in  charging  some 
payments  as  professional  disbursements  in  bills 
of  costs,  and  others  as  payments  in  cash  ac< 
counts.  The  practice  is  almost  universal  to 
xnake^  a  distinction  between  such  payments ; 
and,  if  we  may  be  allowed  to  state  what  in  our 
opinion  is  the  principle  on  which  the  practice 
of  the  profession  rests,  apart  from,  and  without 
reference  to,  the  reported  cases,  we  should 
state  as  follows,  viz. : 
^  ''That  such  payments  as  the  solicitor,  in  due 
discharge  of  the  duty  that  he  has  undertaken, 
is  bound  to  make  so  long  as  he  continues  to 
act  as  solicitor,  whether  his  client  furnishes 
him  with  money  for  the  purpose,  or  with 
money  on  account  or  not —as  for  instance, 
fees  of  the  officers  of  the  Courti  fees  of 
counsel,  expenses  of  witnesses,  &c.,  and  also 
such  paymento  in  general  business,  not  in  suits, 
as  the  solicitor  is  looked  upon  as  the  person 
bound  by  custom  and  practice  to  make-*-as  for 
instance,  counsels'  fees  on  abstracts  and  con- 
veyances, payments  f^r  registers  in  proving 
psdigree,  stamp  duty  on  conveyances  and 
mortgages,  charges  of  agents,  statmers,  4»r 
pnnters  emptoyed  by  him,  &c.,  are  by  fwactice, 
and  we  think  properly,  intfodaoed  into^  the  80» 
Jiator's  bill  of  fees  and  disbursements. 


"  But  that  pavment  which  the  solicitor  is  not 
either  by  law  bound  to  make,  or  by  custom 
looked  upon  as  the  person  to  make, — ^as  for  in- 
stance, purchase  monies  or  interest  thereon, 
monies  paid  into  Court,  damages  or  costs  paid 
to  opponent  parties,  bills  due  to  the  soUcitors 
of  trustees,  mortgagees,  or  other  parties,  legacy 
or  residuary  duties,  or  other  payments  of  a  like 
description,  which  the  solicitor  makes  as  agent, 
on  the  order  of  the  client,  and  not  in  discharge 
of  his  own  duty  or  liability  as  solicitor,  are  hj 
practice,  and  we  think  properly,  charged  in  the 
cash  account. 

We  think,  also,  that  the  question,  whether 
such  payments  are  professional  disbursements 
or  otherwise,  is  not  affected  by  the  state  of  the 
cash  account  between  the .  solicitor  and  the 
client,  and  that,  for  instance,  counsels'  fees 
would  not  the  less  properly  be  introduced  into 
the  bill  of  costs  as  a  professional  disbursement, 
because  the  client  may  have  given  money  ex- 
pressly for  paying  them,  and  that  pnrchase- 
monev  or  damages  would  not  be  properly  so 
introduced,  notwithstanding  the  solicitor  may 
have  advanced  the  money  out  of  his  own  funds. 

We  have  availed  ourselves  of  your  lordship's 
permission  to  state  our  opinion  without  refer- 
ence to  the  decided  cases,  some  of  whkh  we 
are  aware  are  not  onite  in  accordance  with  it ; 
but  we  are  satisfiea  that,  although  instances 
may  no  doubt  be  produced  to  the  contrary,  the 
general  practice  of  the  profession  is  in  accord* 
ance  with  the  princinle  we  have  above  stated." 
"  Signed  by  all  the  Taxing  Masters. 
"Taxing  Masters'  Office,  June  20,  1849." 

The  Master  qf  the  Rolls,  after  stating  the 
facts  of  the  case  and  referring  to  the  above  cer- 
tificate, ssud,  that  solicitors  &ould  distinguish 
specific  cash  payments  from  the  cash  dishurse- 
ments  made  in  the  progress  of  a  suit,  and  that 
as  the  item  disallowed  by  the  Master  was  one 
which  it  was  not  incumbent  upon  a  solidtor, 
qud  solicitor,  to  pay,  the  disallowance  in  the 
bill  of  costs  was  right,  and  the  petition  would 
be  dismissed,  but,  under  the  circumstanoes  dis« 
closed  in  the  proceedings,  without  costs. 


July  4. — Parr  v.  Eustley'^OTder  made  to 
take  preliminary  accounts  under  5th  Goienl 
Order  of  9th  May,  1839. 

—  4.^Foley  V.  Smi^A— Bill  to  remain  oo 
file,  on  payment  of  the  costs  of  order  of  Dec 
18,  and  of  those  of  March  2^— Costs  of  this 
motion  reserved. 

—  9. — Attomey-Gmierai  v.  Wimbome  School 
— Cur.  ad,  ouZt. 

—  4,  9»  lO.—Ja  re  H'tUisms  awi  others^ 
Part  heard. 


In  re  India  and  Australia  Miatil  Steam  Padtet 
Companf,    Mspf  i8,  184&. 

WtNDmo     XrV     act  —  iCRtSBICTIOK  —  IN- 
JUNCTION. 

Where  an  injunction  was  obiained  expsrte 


SigfteriorCimrts .•  Vioe-Chaneellor  of  England.-^V.  C.  Kniffkt Bruce, 
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restraining  creditors  from  proceeding  in 
the  iMrd  Mayor* s  Court,  and  there  was  no 
interim  manager  appointed  under  the  order 
for  winding  uo  until  after  the  date  of  the 
injunction  .•  Held  that  the  Court  had  not 
jurisdiction  to  restrain  such  creditors  under 
the  5Sth  sect,  of  the  11  &  12  Vict,  c.  45, 
although  an  interim  manager  had  been 
since  appointed. 

An  injanction  bad  been  granted  in  this  case 
on  the  15th  May,  on  the  application  of  Messrs. 
Yates  and  Ford,  two  of  the  directors  of  the 
Company,  to  restrain  Messrs.  Causton  and 
Jones,  creditors  of  the  Company,  from  proceed- 
ing in  the  Lord  Mayor's  Court  against  them 
or  any  other  of  the  directors.  It  appeared  that 
Messrs.  Causton  and  Jones  had  attached  the 
funds  of  the  Company  for  a  debt  of  528/.  6*.  8d. 
alleged  to  be  due  for  printing  and  stationery 
for  the  Company.  On  the  4th  May  -an  order 
was  made  for  winding  up  the  affairs  of  the 
Company. 

Bjr  the  68th  sect,  of  the  11  &  12  Vict.  c.  45, 
It  is  enacted,  that  "  except  as  is  by  this  Act  ex- 
pressly  provided,  nothing  in  this  act  contained, 
nor  any  petition  or  order  under  the  same,  for 
the  dissolution  and  winding  up,  or  for  the 
winding  np  of  any  company,  shall  extend  or 
eolaige,  dimioish,  prejudice,  or  in  anywise  alter 
or  affect  the  rights  or  remedies  of  creditors,  or 
other  persons  not  being  contributories  of  the 
company,  or  the  righu  or  remedies  of  creditors 
being  also  contributories,  but  being  creditors 
of  the  company  upon  a  distinct  and  independ- 
ent account,  whether  against  the  company  or 
against  any  of  the  contributories  of  the  same, 
nor  the  rights  or  remedies  of  the  company 
against  any  contributories  or  oAer  persons, 
nor  shall  alter  or  affect  any  contracts  or  en- 
gagements entered  into  by  or  with  the  com- 
pany, or  any  person  acting  on  behalf  of  the 
same,  previously  to  any  such  petition,  nor  any 
actions,  sttkft,  or  other  proceedings  pending  at 
the  date  of  the  petition." 

Bdhdl  and  Jessd  now  moved  to  dissolve 
the  injunction  so  obtained  er  parte,  on  the 
ground  that  the  Court  had  no  jurisdiction,  as 
there  was  no  interim  manager  at  the  time  of 
the  injanction. 

Mt  and  Hetherington,  in  support  of  the 
iojnnctioB,  ttatod  that  an  interim  manager  had 
been  since  ^>pointed. 

The  Vtce-ChoHcellor  said,  that  special  in- 
joncaona  must  stand  or  £dl  upon  the  merits 
which  they  poesesaed  at  the  time  they  were 
Ri^nted.  He  had  granted  this  injunction  upon 
the  supposed  analogy  between  this  case  and  a 
common  ereditor's  auit,  feeling  no  harm  could 
be  done ;  but,  on  looking  at  the  language  of 
the  Sgth  sect,  of  the  II  &  1^  Vict,  c  46,  it  did 
^  appear  that  the  Court  had  jurisdictioii. 
There  was  no  enactosent  as  to  the  case  of  cre- 
ditors suing  is  •  tlie  Lord  Ma7av*s  Covit,  and 
theappoiotmeat  of  the  manager  aince  theeu. 
parte  mjunctioD  did  ngi  maks  the  act  appli- 
cable. The  injunction  must,  therefore,  he  aisr 
nn«ed  with  costs. 


July  4,— Kinnersleg  v.  North  Staffordshire 
Railway  Company — Injunction  refused  to  re- 
strain company  from  taking  compulsory  pos- 
session of  land— issue  directed  as  to  wnether 
the  company's  powers  had  expired. 

—  5. — Parkyn  y.  Cape — Publication  to  be 
enlarged  on  payment  of  costs  by  defendant, 
and  on  her  undertaking  to  consent  to  set  down 
original  bill  and  cross  cause  for  hearing  before 
the  same  judge. 

—  e.-^Collett  V-  Maule— 

—  7,  9i  lO.—Mornington  v,  Momington— 
Part  heard. 


li^tfe«C|)atueIl0r  lim'gf)t  Bruce. 
Coomhes  v.  Brookes-    May  26,  1849. 

TRIAL  OF  ISSUES.  —  ADVANCE  TO  PETI- 
TIONER TO  TRY  THE  SAME  OUT  OF  FUND 
IN    COURT. 

A  sum  0/260/.  was  advanced  out  of  a  fund  iu 
Court  to  a  petitioner  who  was  only  entitled 
thereto  contingently,  for  the  purpose  qf 
trying  certain  issues  directed  by  the  Court, 
upon  the  petitioner's  solicitor  undertaking 
duly  to  apply  the  same,  and  upon  the  pe^ 
titioner  and  his  solicitor  undertaking  to 
abide  bf/  any  further  order  of  the  Court  as 
to  its  replacement. 
This  jietition  was  presented  by  a  Mr.  Hay- 
ward,  who  is  entitled  for  life  to  a  sum  of  money 
in  Court  bequeathed  in  trust  for  him  for  life, 
with  remainder  to  his  children  at  21  or  mar- 
riage, and  if  no  child  should  attain  21  or  marry, 
then  to  his  sister,  Mrs.  Coombes,  for  life,  re- 
mainder to  Mr.  Coombes  for  life,  remainder 
to  their  children.    It  prayed  that  an  advance 
of  300/.  out  of  the  fund  might  be  made  to  the 
petitioner,  so  as  to  enable  him  to  try  the  issues 
which  had  been  directed  by  the  Court  in  the 
cross  suit  of  Hayward  v.  Purssey,  which  sought 
to  impeach  certain  under  leases  and  transfers 
of  stock  in  favour  of  Mr.  Coombes,  and  made 
by  the  testator  on  the  ground  of  alleged  un- 
soundness of  mind  of  Mr.  Coombes.    The  pe- 
titioner was  unable    otherwise    to    try  these 
issues,  and  the  solicitor  of  the  petitioner  would 
undertake  duly  to  apply  the  money  in  the  trial 
of  these  issues. 

Malins  and  H,  Stevens  in  support  of  the  pe- 
tition ;  Russeli,  Hare,  and  W,  kudall  for  Mr. 
and  Mrs.  Coombes ;  citing  Nye  v.  MauU,  4 
My.  &  Cr.  342  ;  Peck  v.  Beechey,  2  Sim.  40; 
Qregg  v.  Taylor,  4  Russ.  279 ;  and  Elderton 
for  the  infant  children  of  Mr.  Coombes,  contrtl ; 
De  Oex  for  the  executors. 

The  Vice-chancellor  said,  that  the  cases  cited 
at  bar  did  not  apply,  and  ordered  260/.  to  be 
advanced  for  the  purposes  specified,  on  the  pe- 
titioner's solicitor  undertaking  to  apply  the 
same  in  the  trial  of  the  issues,  and  on  both  the 
petitioner  and  his  solicitor  undertaking  to  abide 
by  any  order  of  the  Court  as  to  the  restitution 
or  the  ariioant. 

July  ^•'^Esfparte  JHm,  In  re  St.  Qemrg^e 
Steam  PmshH  Compaiiy^Held,  that  the  estate 
of  a  testator  who  bought  shares  and  entered 
them  in  the  names  of  bis  soa  and  eiecotor^ 
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who  never  accepted— ^ras  not  liable  in  respect 
thereof. 

—  4.Sa>parte  Sadler,  In  re  North  of  Eng- 
land Joint^Stoek  Banking  Company — Master's 
decision  as  to  omission  of  wife's  name  on  list 
to  be  reviewed,  and  a»  to  the  insertion  of  the 
husband's  name  confirmed. 

—  4.  —  Hamilton  v.  Rankin  —  Injunction 
f|[ranted  restraining^  defendant  from  suing  out 
execution  on  judgment  in  action,  or  an  award, 
upon  the  plaintifF  bringing  the  amount  of 
of  damages  into. Court,  to  abide  the  order  of 
the  Court  and  paying  costs  of  action. 

—  6. — In  re  St.  George's  Steam  Packet  Com- 
pany, Exparte  Maguire — Motion  to  omit  name 
from  list  of  contributories,  refused  with  costs. 

—  6.— 2»  re  Merionethshire  Slate  and  State- 
Slab  Company — Order  for  winding  up. 

—  In  re  Anti-dry-rot  Company — ^The  like. 
~  6.— In  re  Trent  Valley  and  Chester  and 

Holyhead  Continuation  Railway  Company— The 
like. 

—  e.-^Exparte  The  Trustees  of  the  Duchess 
of  Marlborough's  Charity,  In  re  Midland  Rail- 
way Company's  Acts — Order  for  payment  of 
money  to  petitioners. 

—  4,  7. — Exparte  Davidson,  In  re  Mary-le- 
bone  Joint-Stock  Banking  Company — Cur,  ad. 
vult, 

—  7. — In  re  North  of  England  Joint-Stock 
Banking  Company,  Exparte  Sanderson—Held, 
that  name  of  transferee  of  share  was  properly 
inserted  in  list  of  contributories,  with  qualifi- 
cation limiting  the  liability  from  the  time  of 
contracting  to  purchase  the  shares. 

—  9. — Exparte  Browne,  In  re  Fenwick,  Hen- 
derson and  another,  respondents — Petition  dis- 
missed  with  costs. 

— ,  5,  7,  10.— Rains  v.  Hertslet  and  the  Com- 
missioners of  Sewers — Stand  over.  ^r. 

—  10. — In  re  Oxford  and  Worcester  Ex- 
tension and  Chester  Junction  Railway  Company 
— Master's  order  requiring  delivery  of  papers 
by  solicitor  who  claimed  a  lien,  discharged. 

—  10.  —  Attorney-General  v.  Dew  —  Part 
heard. 


Waring  y.  Manchester,  Sheffield,  and  Lincoln- 
shire Railway  Company.    June  4,  5,  6,  1849. 

CONTBACT.  —  DBMUBRBB     FOR     WANT     OP 
EQUITY. — ^JUBISDICTION. 

Where  the  allegations  in  a  bill,  seeking  an 
injunction  to  restrain  the'  defendants  from 
entering  on  the  plaintiffs'  works,  and  com- 
pleting the  contract  at  their  expense,  and 
for  other  relief,  would,  if  proved,  establish 
fraud  on  the  part  of  the  defendants^  officer, 
preventing  theJUlflment  of  the  contract :  a 
demurrer  fbr  want  of  equity  was  overruled. 
The  plwntiffs,  in  March,  1847,  contracted 
with  the  defendants  for  the  execution  of  a  por- 
tion of  their  railway  near  Sheflield,  for  the  sum 
of  11,000/.,  on  or  before  the  Ist  June,  1849. 
The  engineer  of  the  company  was  from  month 
to  month  to  certify  the  amount  to  be  paid  to 
the.  plaintiffs  for  the  work  done;  and  on  the 


non-completion  of  the  woik  by  the  time 
specified,  the  plaintiffs  were  to  pay  150/.  a  day 
until  the  engineer  should  specify  that  the  line 
wa»  properly  completed.  The  defendants  were 
also,  in  the  event  of  non-fulfi]menty«mpowered, 
upon  giving  14  days' notice,  to  enter  on  and 
take  possession  of  the  works,  and  complete  the 
same  at  the  plaintiffs'  expense.  The  bill  stated 
that  the  defendants'  engineer  did  not  fairlv 
certify  the  amount  of  work  done  from  montt 
to  month,  whereby  the  payments  were  con- 
siderably less  than  they  ought  to  have  been ; 
and  that  in  several  cases  possession  of  the 
land  could  not  be  obtained,  and  also,  that  the 
defendants  had  not  at  the  proper  periods  pro* 
vided  the  permanent  materials ;  and  the  com- 
pany being  unable  to  provide  the  necesaary 
funds  at  the  times  and  in  the  instalments  spe* 
cified,  they  requested  the  plaintiffs  to  accept 
debentures,  and  the  engineer  directed  the 
plaintiffs  to  proceed  more  slowly  with  the  worki* 
The  plaintiffs  accordingly  complied  with  the 
request,  and  the  defendants,  notwithstanding, 
in  Jan.  1849i  informed  the  contractor  that  the 
works  must  be  completed  within  the  specified 
time.  The  plaintiffs  then  proceeded  more 
rapidly,  but  informed  the  defendants,  that  after 
the  delay  which  had  occurred,  the  contract  could 
not  be  completed  by  June  Ist.  The  company, 
however,  on  21st  May  gave  the  plaintiff  notice 
that  they  would  put  in  force  the  power  reserved  to 
them  in  the  contract  to  take  possession  of  the 
works.  Whereupon  this  bill  was  filed  for  an 
injunction  restraming  the  defendants  from  w 
entering,  and  that  the  plaintiffs  might  be  spe- 
cifically decreed  to  perform  the  contract,  and 
for  an  account  of  the  monies  due  to  tiiem.  A 
demurrer  having  been  put  in  for  want  of  equity, 

The  Solicitor- General  and  Osborne  now  ap- 
peared in  support,  and  contended  that  the  veM 
sought  was  purely  legal,  and  that  the  engineer 
was,  under  the  terms  of  tbecontract,  the  judge  of 
the  amount  of  work  to  be  paid  fbr  from  month 
to  month,  and  also  of  the  rapidity  with  which 
the  works  were  to  be  proceeded. 

Wood  and  Er9ki$te,  contrk,  contended  that 
the  completion  of  the  contract  by  the  time  spe- 
cified was  rendered  impossible  by  the  defend- 
ants' oflicer,  and  that  the  company  had  thereby 
forfeited  their  power  of  entry  on  the  nonfolfil- 
ment  of  the  contract  as  to  time. 

The  Viot-ChuneeUer  said,  that  according  to 
the  decisions  of  the  Lord  Chancellor  in  Bit- 
trichsen  v.  Cabbum,  2  Phill.  52,  where  a  party 
who  had  performed  his  part  of  the  contract 
sought  a  decree  for  specific  performance  of  the 
contract,  the  Oonrt- would  interfere,  provided  no- 
thing remained  to  be-  performed  by  him  which 
the  Court  could  not  secure  to  the  dmndant.  The 
allegations  in  the  bill  of  the  fraudulent  eondoct 
of  the  engineer  would,  if  prov>ed,  establish  that 
species  of  fraud  whieh  gives  the  Court  jaria- 
dictton ;  and  in  trying  the  validity  of  the  de* 
niuirer,  these  allegations  must  be  assumed  to  be 
true.  The  &ct  that  there  still  remained  some- 
thing for  the  plaintiffs  to*do  under  the  contract 
did  not  make  any  difference,  as*the  performance 
thereof  might  be  secured  to  the-  defendants, 
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and  the  plaintiffs  were  therefore  entitled  to  some 
relief.  The  extent  of  such  relief  it  was  not 
neceseaiy  to  specify^  as  the  Court  would  inter- 
fere, as  in  the  case  of  partnerships,  to  prevent 
a  particular  and  distinct,  breach  of  contract, 
without  bringing  the  whole  of  the  transactions 
before  the  Court.  The  allegations  of  fraud 
clearly  brought  the  case  within  the  case  of 
3Iaekin(osh  v.  The  Great  Western  Rail.  Co,, 
(V.  C.  Knight  Bruce,  Dec.  12,  14, 1848,)  and 
the  deminrer  mu8t»  therefore,  be  overruled.. 

—  4-— In  re  Lancaster  and  Newcastle  Direct 
Railway  Compantf — Order  for  winding  up. 

—  4,  5. — East  Lancashire  Railway  Company 
V.  H(///erW«y— Injunction  granted  to  restrain 
defendant  from  interfering  on  line  of  Railway 
which  he  had  contracted  to  construct,  he  hav- 
ing failed  to  complete  the  same  by  the  specified 
time.  Company  to  pay  for  the  works  com- 
pleted, and  aft  to  the  rest,  issue  to  be  sent  to  a 
Court  of  Law  to  determine  whether  or  not  the 
defendant  had  incurred  a  forfeiture  by  the 
non-completion;  to  be  tried  at  the  next  Liver- 
pool Assizes,  by  consent. 

—  7. —In  re  Bedford  CAariKw  — Petition 
dismissed,  with  costs. 

—  4,  5,  5,  9, 10. — Attorney-General  y,Mur^ 
doch^Cw.  adrmU, 


Queen's  IBtnrf^. 

Ckafmtm  v.  Great  Northern  Railway  Company, 

May  5, 7, 1849. 

AWARD. — BS8IDENTIAL  INJURY. — CONDUCT 
OF  ARBITRATOR. 

An  arbitrator,  before  his  appointment  to  de- 
termine  the  amount  of  damage  consequent 
on  a  railway  passing  through  the  plaintiff's 
land,  went  over  the  property  with  the  plain- 
tiff,  who  pointed  out  the  injury  that  would 
arise :  Hield,  that  the  railway  company  had 
waived  any  objection  to  the  award  on  this 
ground  by  their  subsequently  going  btfore 
kim  and  recognizing  his  appointment, 

Tfte  arbitrator  again  went  to  see  the  state  of 
the  railway  works  in  accordance  with  an 
intention  expressed  previously  in  the  pre- 
sence of  both  parties  and  unobjected  to,  and 
again  saw  the  plaintiff:  Held,  that  the 
Court  would  not  infer  that  anything  be- 
yond the  ordinary  civilities  took  place,  and 
that  as  he  had  gone  with  the  full  previous 
knowledge  cf  the  company,  it  was  no  ground 
to  set  aside  the  awarcL 

Mr.  Chapman  was  the  owner  and  occapier 
of  a  house  called  Uaringay  House,  situatea  in 
its  own  grounds  and  forming  a  secluded  retreat 
at  Homsey,  of  which  the  company  required  a 
portion  for  the  purposes  of  their  niilway.  li 
^  accordingly  agreed,  when  the  bill  was  be-^ 
fore  the  Hou8«  of  Lords,  that  either,  a  peer  or 
mraiber  of  pnriiament  should  be  appointed 
^hitrator  to-  datermine  the  amount  to  be  paid  to 
the  pkintiff  forretidsntial  damage,  oonaequent 
on  the  dcetniotioB  of  the  privacy  of  the  houseu 
Aic  Philip  Baaamt  manbw  for  West  Suffolk, 


was  accordingly  appointed  arbitrator  between 
the  parties,  and  he  had  awarded  a  sum  of  6,200/. 
to  be  paid  by  the  company  for  such  residential 
damage.  A  rule  nisi  had  been  obtained  to  set 
aside  the  award  on  the  ground  that  it  was 
partial,  and  that  the  arbitrator  had  been  unduly 
mfihenced  by  Mr.  Chapman.  It  appeared  that 
on  the  IStfa  May,  1848,  MV.  Bennett,  before 
accepting  the  ai*bitration,  had  gone  to  the 
house  in  question  and  had  seen  and  break- 
fasted with  Mr.  and  Mrs.  Chapman,  who  had 
pointed  out  to  him  the  injury  which  would  be 
sustained  by  the  railway  passing  near  their 
house.  The  arbitrator  had  again  gone  to  Mr. 
Chapman's,  after  the  reference  was  concluded, 
but  oefore  the  making  of  the  award,  for  the 
purpose  of  inspecting  the  state  of  the  railway 
works  in  the  neighbourhood,  and  had  seen  Mr. 
Chapman,  but  it  did  not  appear  what  passed 
on  tnat  occasion. 

Sir  F.  Thesiger  and  Bovill  now  showed 
cause  against  the  rule,  and.  contei\ded  that  if 
there  had  been  any  misconduct  on  the  part  of 
the  arbitrator  on  the  first  occasion  of  going  to 
the  house,  it  had  been  waived  by  the  company 
subsequently  going  before  the  arbitrator  and 
recognizing  his  authority ;  and  with  regard  to 
the  second  occasion,  that  Mr.  Bennett  went  to 
Mr.  Chapman's  in  pursuance  of  an  intention, 
prenously  expressed  in  the  presence  of  the* 
parties,  in  order  that  he  might  inspect  the 
altered  state  of  the  premises,  and  that  this  was 
not  objected  to. 

Sir  F.  Kelley,  Wortl&y,  and  H.  Hill  in  sup- 
port  of  the  rule. 

The  Court  said,  that  even  if  on  t^e  first 
occasion  the  arbitrator  had  been  guilty  of  what 
might  ha\'e  legally  amounted  to  misconduct, 
the  objection  luid  been  waived  subsequently  by 
the  company.  It  could  not  be  inferred  from, 
the  e\'idence  that  anything  took  place  on  tUa 
second  occasion  beyond  mere  civilities,  and  as 
the  arbitrator  had  gone  with  the  full  knowledfje 
of  the  company,  who  had  not  objected  to  his 
going,  although  it  was  of  course  probable  he 
would  see  Mr.  Chapman,  there  was  no  ground 
to  impeach  the  award,  and  the  rule  fttst  must 
be  discharged  with  costs. 

July  5.— -Hammond  v.  Bendyshe—Bxjlt  ab- 
solute  to  enter  verdict  for  plaintiff. 

—  5.— Be^wa  V.  JDycr-— Judgment  for  the 
defendant. 

—  5. — Regina  v.  ParA^m— Judgment  for 
the  defendant, 

—  S.-^Regina  v.  Trustees  of  Orton  Vicarage 
— Rule  for  mandamus  ^schai^ed  to  present 
to  vicarage. 

—  5. — Ayrton  v.  Abbott — Judgment  for  the 
plaintiff. 

—  5. — Regina  v.  Paton  and  another.  Justices 
of  Oxfordshire— A^peWant  held  liable  to  pay 
highway  rate,  the  time  for  appealing  having  ex* 
pired. 

—  6. — Yates  v.  Pa/m«r— Rule  for  prohi- 
bition discharged  with  costs. 

—  Bailey  v.  Jlfacott/tf^/— Rule  absolute  for 
new  trial. 


210 


Superior  C&urts :   Queen^s  Bench^Comman  Pleta.^ExcJuquer, 


July  5. — Bailey,  brothers,  v.  Bracebridge, 
Same  v.  Hatne^-— Rule  absolute  for  new  trial. 

—  S.^Daubeny  v.  PAip/?*— Rule  absolute 
for  new  trial. 

—  5. — Regina  v.  Heming — Rule  for  manda- 
mus to  register  name  of  party  as  shareholder.  . 

—  5.—JDay  V.  Pawpierr^— Rule  to  discharge 
order  for  defendant  lb  put  in  good  bail  on 
certiorari  to  bring  up  attachment  from  Lord 
Mayor's  Court,  discharged  with  costs. 

^ —  S.—WJiailey  v.  Macconnell—R\ih  to  set 
aside  verdict  and  to  enter  nonsuit,  discharged. 


Common  ^leait. 
Peterson  v.  Davis.    June  1,  1849. 

CITY    OP     LONDON     SMALL    DBBTS'    ACT. — 
SUGGR8TION  TO   DEPRIVB   OF  COSTS. 

Where  it  is  not  alleged,  on  the  suggestion  to  de- 
prive  plaintiff  of  costs,  that  he  did  not  reside 
at  the  time  of  action  more  than  twenty  miles 
from  the  defendant's  place  of  abode,  but  merely 
from  the  place  of  business,  a  demurrer  byJhfi 
plaintiff  was  allowed,as  the  word  dwells,  t«/Ae 
10  j5r  11  Vict.  c.  Ixxi.,  «.  112,  means  personal 
residence,  and  not  merely  his  place  of  business, 
A  SUGGESTION  had  been  entered  by  the  de- 
fendant upon  the  record,  to  deprive  of  costs 
the  plaintiff,  who  had  recovered  a  verdict  under 
20i.  in  a  superior  Court.    The  plaintiff  demur- 
red, on  the  ground  that  there  was  no  allegation 
that  the  plaintiff,  at  the  time  of  action,  did  not 
reside  more  than  twenty  miles  from  the  de- 
fendant's abode. 

By  the  1 12th  section  of  the  10  &  11  Vict.  c. 
Ixxi.  (the  City  of  London  Small  Debts'  Act), 
it  is  enacted,  that  "  All  actions  and  proceedings 
which,  before  the  passing  of  this  act  might 
have  been  brought  in  any  of  her  Majesty's 
Superior  Courts  of  Record,  where  the  plaintiff 
dwells  more  than  twenty  miles  from  the  de- 
fendant," &c.,  "may  be  brought  and  deter- 
mined in  any  such  Superior  Court,  at  thfc 
election  of  the  party  suing  or  proceeding,  as  if 
this  act  had  not  been  passed." 

And  by  the  113th  section  it  is  enacted  that, 
'*  if  any  action  shall  be  commenced  after  the 
passing  of  this  act  in  any  of  her  Majesty's 
Superior  Courts  of  Record,  for  any  cause  other 
than  those  lastly  hereinbefore  specified,  for 
which  a  plaint  might  have  been  entered  in  the 
Court  holden  under  the  provisions  of  this  aci^, 
and  a  verdict  shall  be  found  for  th6  plaintiff 
for  a  sum  not  more  than  20/.  if  the  said  action 
is  founded  on  contract,  or  less  than  5/.  if  it  be 
founded  on  tort,  the  said  plaintiff  shall  have 
judgment  to  recover  such  sum  only,  aiid  no 
costs,"  &c. 

Paterson,  in  support  of  thedemurrer,  contended 
that  it  was  necessary  for  the  defendant  to  have 
negatived  the  fact  that  the  plaintiff  dwelt  within 
twenty  miles  of  the  defendant's  abode,  instead 
of  merely  alleging  that  the  plaintiff  did  not 
dwell  more  than  twenty  miles  from  the  de- 
fendant's place  of  business.  SteSMeU  r/Kaiti 
37L.  0.339. 

Hine,  contri  and  in  support  of  the  sugges- 
tion,  urged  that  the  words  «<frota  ttie  de- 


fendant"  in  the  112lh  section,  included  place 
of  abode  or.  of  business,  and  ought  to  be 
expounded  in  such  extended  sense. 

The  Court  said  that  the  language  of  the  11 2th 
sec.  was  free  from  ambiguity,  and  clearly  meant 
where  the  plaintiff  and  defendant  dwelt  more 
than  twenty  miles  from  each  other.  The 
40th  section  provides,  "that  such  summons 
may  issue  provided  the  defendant  or  one 
of  the  defendants  shall  dwell  or  carry  on  his 
business  within  the  City  of  London  or  the 
liberties  thereof  at  the  time  of  the  action 
brought,  or  provided  the  defendant  or  one  of 
the  oefendants  shall  have  dwelt  or  carried  on 
tis  business  there  at  some  time  within  six 
calendar  months  next  before  the  time  of  action 
brought,  or  if  the  cause  of  action  arose  therein." 
No  such  expressions,  however,  were  used  in 
the  112th  section,  which  compelled  a  plaintiff 
to  sue  in  the  inferior  Court.  The  words  of  the 
U2th  section,  "from  the  defendant,"  clearly 
meant  the  defendant's  residence,  which  was 
mcnra  pQriiaa:Reot  and  more  likely  to  be  gene- 
rally known  than  his  place  of  business.  The 
^eumurrer  must,  therefore,  be  allowed,  and  judg- 
ment be  for  the  plaintiff. 

Horn  V.  Thomborough,     May  14, 1849. . 

7  &  8,  G.  4,  C.  3^,-^  NOTICE   OF  ACTION.- 
MISDIRECTION. 

Where  a  party  acting  for  the  landlord  ^ase 
the  plaxntiff*s  wife  in  custody  under  tit 
7  4"  8  G.  4,  c,  30,  for  malicious  if^my  to 
his  property,  in  the  belief  that  he  was  n- 
titled  to  do  so  under  that  act,  Held,  tkat 
thehndhrd  was  entitkd  to  notice  of  aci'mi 
and  that  the  question  for  the  jury  in  (m 
action  for  trespass  and  assault,  was'  nof 
whether  the  landlord  was  "  owner  "  of  the 

.  property,  but  whether  he  %ad  acted  boni 
fide  and  in  the  belief  that  he  was  justified 
by  the  provisions  of  the  act. 

This  was  an  action  of  trespass  for  breaking 
into  and  entering  the  house  o^  the  plaintiff  and 
taking,  away  his. goods,  and  also  tnat  the  de- 
fendant Kad,  with9ut  reasonable  cause,  as- 
saulted the  wife  of  the  plaintiff*  and  given  her 
in  custody  on  a  charge  of  malicious  trespass^ 
The  defendant  pleaded  the  general  issue  ''not 
guilty  by  statute."  It  appeared' ^l!hat  the  de- 
fendant's son  had  taken  possession  of  the  doiM 
in  his  father's  name  as-  kmdlotd,  and  thiaking 
that  the  pkintiflTs  wife  wa««Bgiig^d  rawaiaf' 
io^.  the  /fun)iture  of  the  platbtiii  mho  wst  a 
ntisoii^r  in  .  Whitectosa  Stmt  fomn,  bad 
locked  Jier  out  Upon  jher  ratufD,  .she  con- 
ducted faemelf  widi  great  violeiicf  ^  and  broke 
sevecal  wttdows,  on  whick  she  Was  given  in 
custody  under  the  7  &a  G,A,,t*^i^  Hiecsae 
was,  however,  dismissed  by  the  magietrate  on 
the  ground  that  it  did  not  fall  tri(hftithe  statute 
as  thft  MetidkvX  w48  oMy  tfasf  ^»wlier'>^the  re- 
Temioniifler  the  «!(pit^ti(»n  oi*  t%4  lestoe  to  the 
^ntMT.  *'Mr.  Bai'Ott  Pl8tt;"Wh«  ^tiresided  at 
iNe  trial,  bebf  of'  the-  MBM  ^pMtnn  ^  u» 
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giBtnte»  the  jarf  returned  a  general  verdict  for 
the  plaintiff*,  with  25/.  damages. 

A  rale  aifft  for  new  trial  having  been  obtained 
on  the  ground  of  misdirection  and  that  the  de- 
fendant was  entitled  to  notice  of  action  under 
the  7  &  8  6. 4,  c.  30,  whether  he  was  entitled 
to  the  protection  of  the  statute  or  not,  provided 
he  bond  fide  and  reasonably  believed  he  was 
justified  b^  the  statute. 

Colt  against  the  rule ;  Chamwik  and  Barnard 
io  rapport. 

The  Court  said  that  the  defendant  was  en- 
titled to  the  protection  of  the  statute  if  he  bond 
jidi  and  reasonably  believed  that  he  was  autho- 
rised in  his  conduct  under  its  provisions.  It 
was,  therefore,  a  question  for  the  jury  whether 
he  acted  hondfide^  and  as  that  was  not  put  to 
them  by  the  judge,  the  rule  must  be  absolute 
for  a  new  triaJ,  and  notice  of  action  must  be 
fpven  to  the  defendant 


July  6. — HolUngworth  v.  Pahner — Judgment 
for  the  plaintiff^ 

—  6. — Hamilton  and  another  v.  Spoititwoode 
— Judgment  for  the  plaintiff. 

—  6. — Reefy  v.  London  and  North'Weetem 
Railway  Company — Rule  absolute  to  enter 
nonsuit. 

—  6. — Rigby  and  another  v.  Great  Western 
Railway  Company — Certificate  to  the  Lord 
Chancellor  that  plaintiffs  were  bound  by  their 
covenant  with  sub-lessee  to  compel  the  Com-* 
nany  to  observe  the  covenants  of  the  original 
lease  from  them  to  plaintiff's. 

—  6. — Maeter  Pilots  of  Newcastle  on  T\fne 
V.  Hamilton — Judgment  for  the  plaintiffs. 

—  6. — HehbUt  V.  London  and  Nortk*westem 
Railway  Company — Rule  absolute  to  enter 
verdict  for  defendants. 

—  6.  —  Reid  v.  Allen — Judgment  for  tlie 
plaintiff. 


ANALYTICAL   DIGEST   OF   CASES- 

BBPOBTED   IN   ALL  THB   COURTS* 


Sato  of  Vankniptcs* 
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ACT  OF  BANKRUPTCY. 

1.  Ttnst  deed, — ifmiiilliii^.-  Petitioning  ere- 
Aor.— The  5  &  6  Vict.  c.  122,  s.  8,  providing 
that  BO  fiat  shall  be  invalid  by  reason  of  the 
Act  of  Bankruptcy  being  concerted,  does  not 
Buhle  a  crsditor  to  sue  out  a  fiat  founded  on  a 
tniat  deed  executed  with  his  concurrence,  and 
80ch  a  fiat  may  be  annulled  at  the  instance  of 
Mother  creditor.  Exparte  Payne,  in  re  Taver^ 
««•,  1  Dc  Gcx,  534. 

2.  14-2  Viet.  c.  110,  s.  8,  not  repealed  by 
^^^Vict.e.  122.— Sm6/e,  that  the  1  &  2 
Vict.  c.  1]0,  s.  8,  is  not  repealed  by  the  5  &  6 

Vict  c.  122.    Exparte  Ooodall,  in  re  Goodall,  \  iVdebtor  in  execution,  oT  whether  the  dctit  is 
i  Ut  bcx,  580.  I  satisfied  ?    Exparte  Norton,  In  re  Robinson,  1 

ADTBBTI8BMBNT.  i  Ds  Gex,  504. 

See  Smrender.  5-  'J^'^  of  presenting,  peltVton.^When  the 

ANNUITY.  fi<^t  ^'^*  >ued  out  by'tM  bankrupt  on  Septem-* 

^mhneMiqfuemUim—Whtrttin  annmty|^«"  ^?' ^""^  assignees  were  chosen  on  October 

^  pwtly  seeui«d  by  deeds  deposited,  with  i  I  ?«  *5^  '^  certificate  allowed  on  December  14 : 

*rittenm«wn«dttm,andparUyVabonddalyi^*'*^^^^  ^  »?n"^'  ^^ 

of  theee^rities  must  be  i  «n»«d  on  DecemberU.  was  not  too  Ute.    Es^ 


subject  to  liens  for  more  than  their  actual 
value.  Exparte  Rennick,  in  re  Ackland,  37 
L.  O.  296. 

2.  Costs.  —  Bankrupt's  own  fiat  annulled 
with  his  consent  and  consent  of  assignees,  to 
enable  a  creditor's  fiat  to  be  sued  out,  under 
which  transactions  between  the  bankrupt  and 
others  might  be  impeached.  Form  of  order  aa 
to  costs.  Exparte  Louch,  In  re  Dutchman,  I 
De  Gex,  463. 

3.  Costs. — Petitioner  making  improper  and 
unjustifiable  charges  ordered  to  pay  all  the  costs, 
though  he  succeeds  as  to  a  part  of  hi^  petition. 
Exports  Norton,  In  re  Robinson,  i  De  Gex, 
504. 

4.  Satisfaction  of  detaining  creditor  s  debt. -^ 
Qu€ere,  whether  a  creditor  who  detains  a  bank- 
rupt in  execution  till  he  is  discharged  by  his 
certificate  is  competent,  if  the  fiat  be  annulled, 
to  issue  a  new  one  ? 

Qutere,  whether,  on  the  first  fiat  beins  an- 
nulled, the  creditor  can  again  take  the  body  of 


BuvHed^  Ae  whdie  of 

epro&ed,  and  a  petition  for  the  sale  of  the  seeu- 
njies  not  enrolled  was  dismissed.  Bapart^ 
«»««r,  IB  re  Sumnn,  a?  L.  O.  357. 

AXNULLINO  FIAT. 

I'  Separuie  or  joini  Jiol.— It  ie  a  anfficieiit 
^^vvir  to  an  ap^ioatien  %9  annul  a-sepafat^ 
m  in  faifqur  «f  i^  j^nt  fiat,  to  show  tbat  tteti 
*^  ^  joipt  APMlfiUBi  ihia.^tt«lry  beeidei  thoet 


parte  Dering,  in  re  Cramp,  1  De  Gex,  398. 

See   Act   qf   Bankruptcy,    1;    Joint-Stock 
Company  j  SoHeitor,  2. . 

A88IONKB. 

1.  Nm'payment  qf  baUtnce.'^20L  per  cent. 
-The  6  Geo.  4,  c.  16,  s.  104,  directing  pay* 


mcQt  of  20^  per  cent,  by  assi 
Ipnioi  th^  estate  in  theic  * 


leea  retaining 
20/.. 


tl8 
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per  c«nt.  per  annttm. 
Archer,  1  De  Gex,  408 

2.  Abandoning  contract, —  Remooal  of  ma- 
terials.—  The  bankrupt's  assignees  having 
abandoned  a  contract  for  purchase  of  land  on 
building  lease,  were  allowed  six  weeks  to  re- 
move the  building  materials.  Exparte  Monk, 
In  re  Potter,  37  L.  O.  434. 

8.  Setting  aside  choice. — A  creditor,  whose 
proof  has  been  neither  admitted  nor  rejected, 
out  only  adjourned,  cannot  be  heard  on  his 
petition  to  set  aside  the  choice  of  assignees. 

At  the  sitting  for  the  choice  of  assignees 
under  the  bankrupt's  own  fiat,  all  the  creditors 
but  two  appeared  by  the  bankrupt's  solicitor, 
and  the  proof  of  the  two  was  adjourned  for 
further  evidence;  the  other  creditors  then 
chose  assignees,  and  afterwards  the  proof  of 
the  two  was  admitted  on  further  evidence : 
Held,  sufficient  grounds  for  a  new  choice.  Ex- 
parte Morse,  in  re  Layt,  1  De  Gex,  478. 

bankrupt's  re-examination. 

Costs, — When  the  bankrupt,  after  being 
committed,  had  been  twice  brought  up  to  be 
re-examined,  and  had  been  re-committed,  the 
Court  declined  to  order  him  to  be  brought  up 
again  at  the  expense  of  the  estate.  Exparte 
Sothery,  in  re  Rothery,  1  De  Gex.  566. 

CBRTIFICATB. 

Creditor  having  bankrupt  m  execution,^  A 
creditor,  who  before  the  fiat  has  taken  a  bank- 
rupt in  execution,  cannot  be  heard  on  the 
merits  of  his  petition  to  stay  the  certificate,  un- 
less he  discl^ges  the  bankrupt.  Exparte 
Norton,  In  re  Robinson,  1  De  Gex,  604. 

CHANGING  VENUE   OP    FIAT. 

The  circumstances  that  the  majority  of  the 
creditors,  and  a  large  proportion  of  the  debtors 
of  the  estate,  reside  within  the  jurisdiction  of  a 
district  Court,  within  which  the  trading  took 
place,  and  out  of  which  the  bankrupt  removed 
shortly  before  the  bankruptcy,  with  the  view,  as 
it  was  stated,  of  having  a  friendly  Hat  issued 
against  him  in  a  Court  where  his  conduct 
could  not  easily  be  investigated;  that  other 
bankruptcies,  with  which  the  one  in  question 
was  connected,  were  in  course  of  prosecution 
in  the  district  Court,  and  that  many  of  the  cre- 
ditors were  unable  to  afford  th^  expense  of  a 
journey  to  London :  Held,  insufficient  grounds 
for  transferring  the  fiat^from  London  to  the 
dtctriet  0^uit,x<n].  a  peoi^dfi  presented  by  cre- 
ditors two  mooChs  afterthechoice  of  assignees, 
and  opposed  by  ^theiassignees  and  '^e  bank- 
rupt. Exparte  Downes,  In  re  Qarbett,  1  De 
Gex,  390. 

See  District  Courts^ 

COMMITMENT. 

1.  Answering  to  satirfaption  of  Oom^ittf- 
sioners, — Qtuere,  whether,  under  the  present 
law,  a  commitment  until  the  bankrupt  shall 
anawer.to  the  satisfaction  of  the  Commissioners 
forming  the  Subdivision  Court,  or  anv  of  the 
Commissioners  of  the  Court,  is  good?  fSa^. 
parte  Martin,  in  r^JMajctin^A  De  Gex»486. 


2.  Second  commttment  wi^ut  further 
rant. — A  bankrupt  was  committed  by  a  Sub- 
division Conrt  until  he  should  submit  to  "the 
Sudivision  Court  or  any  of  the  Conraiissiouers, 
and  full  answer  make  to  their  satiisfection. 
The  bankrupt  afterwards  appeared  before  the 
Commissioner,  who  was  acting  in  the  prose- 
cution of  the  fiat,  for  the  purpose  of  passing 
his  last  examination,  when,  it  appearing  that 
he  had  not  filed  his  balance  sheet  within  the 
requisite  time,  the  Commissioner  adjonrnefl 
the  l^st  examination.  The  bankrupt,  upon 
that  occasion,  reiterated  an  unsatisfactory  state- 
ment, for  which  he  had  been  committed,  with 
an  addition,  which  the  Commissioner  held  to 
be  no  ground  for  his  discharge,  and  the  Com- 
missioner made  no  order  thereupon.  The 
bankrupt  was  then  taken  back  to  custody. 
Held,  that  his  further  detention  was  fllegal, 
without  a  second  warrant. 

Semble,  that  it  is  not  necessary,  under  such 
circumstances,  that  the  bankrupt's  further  state- 
ment should  be  satisfactory  to  the  Commis- 
sioners forming  the  Subdivision  Court,  but  that 
the  bankrupt  answering  to  the  satisfaction  of 
the  Commissioner  acting  in  the  prosecution  of 
the  fiat,  is  entitled  to  his  discharge.  Exparte 
Martin,  in  re  Martin,  I  De  Gex,  485, 

Cases  cited  in  ihe  jud^ent :  Coombe's  Css«, 
3  Rose,  39(1 ;  Brown's  Cas9»  2  Ro8q»  400. 

3.  Under  8^9  Viet.  c.  127.— An  order  of 
commitment  under  the  S  &  9  Vict.  c.  127» 
ought  not  to  be  made  exparte.  Ssparte 
Shuckhard,  in  re  Archer,  1  De  Gex,  454. 

See  Habeas  Corpus,  i. 

COBPQRikTIOM. 

Bock^  qgUamt  whm  petiiiommg  eroMor  is 
a  oorjforation. — Pablic  officer  of  a  corporataan 
permitted  to  make  the  docket  affidavit,  wfasn 
the  corporation  is  the  petitioning  creditoc 
Exparte  ColHns,  in  re  Riekett,  1  De  Gex,  381. 

COSTS. 

See  Annulling  Flat,  2,  3  ;  Bankr^jfs  Re- 
examination ;  Debtor* s  discharge^  1  j  Ofieial 
Assignees  Outlawry j  JPetitioning  Creditor's 
Debt;  Proof  of  Costs  ;  Solicitor,  2* 

COBT8   OF   8TAYIMO   DrVXDBNO. 

Letting  in  proof. — ^Where  a  creditor  of  the 
bankrupt,  after  attending  to  prove,  and  being 
prevented  from  doing  bo  by  the  other  business 
m  Court,  became  insolvent,  and  tbe  titie  of  his 
assignee  was  not  complete  in  time  to  enable  the 
astignae  to  prove :  Held,  that  he  muat,  aever- 
theless,  pay  the  costs  of  his  petition  to  «tay  the 
dividend,  and  of  the  requisite  sitting  to  receive 
his  prooC  and  retain  them  out  of  the  insolvent's 
estate.  Exparte  Hughes,  in  re  Osbomej  1  De 
Gej^  387. 

dbbtor's  discrarob. 

1.8^9  Vict.  c.  127,  s.  3.—"  All  subsequent 
cort«."— The  act«  &  9  Vict.  c.  m,u.  3, pro- 
viding for  the  diseharge  of  :a<  debtor 'Who  hM 
been  committed,  on  paymeot  of  the  debt  and 
coato  remaining  due  at>^e  time  of:the  order  of 
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iraprisonment,  and  "all  subsequent  costs," 
mfiaiis  by  the  last  expression  the  costs  in- 
curred by  ^reason  of  default  in  payment  of  the 
mstalments  at  the  times  ordered  by  the  Court. 
Exparte  Skudkhardy  m  re  Archer,  1  De  Ges, 
454. 

2.  Construction  o/  11  4- 12  Vict,  c.  S6.— Ap- 
plication to  discharge  bankrupt  under  the  i  1 
&  12  Vict.  c.  86,  refused  on  the  ground  tliat 
DO  case  was  made  out  for  the  interference  of 
the  Commissioiier,  and  that  the  bankrupt  had 
iDcurred  the  debt  by  giving  his  acceptance  for 
an  old  debt  of  his  partner,  without  any  reason- 
able expectation  of  meeting  such  liability.  In 
Tt  Chappel,  37  L.  0. 466. 

DECLARATION  OP  1N80LVBKCY. 

Not  conclusive  evidence  under  7  4*  8  Vict,  c. 
Ill,  8.  4. — Authority  of  meeting  under  sub- 
scribers* agreement.— The  7  &  8  Vict.  c.  1 1 1,  s. 
4,  proridinii^  that  a  copy  of  the  declaration  and 
minute  therein  mentioned  shall  be  received 
as  evidence,  and  that  no  further  evidence  shall 
he  required  of  the  Act  of  Bankruptcy  mentioned 
in  the  clause,  does  not  preclude  a  party  dis- 
putinjj  the  bankruptcy  from  showing  that  the 
declaration  and  the  resolution  were  unautho- 
lized  by  the  subscribers'  agreement. 

A  clause  in  the  subscribers'  agreement,  em- 
powering the  majority  at  any  meeting  of  not 
less  than  five  directors,  to  bind  the  rest  and  the 
company,  does  not  authorize  a  meeting  of  three 
to  do  to, although  they  are  unanimous,  and. the 
other  directors  are  aununoned  and'fail  to  attend. 
I^parie  Morrison,  m  re  the  Jjondon  and  Bir- 
nunghom  Extension^  and  Northampton,  Da- 
ventry,  Leamingion,  and  Warwiek  RaUmag  Co., 
I  De  Ges^  539. 

DIRECTORS*   SURRENDER. 

74*8  Vict.  c.  Ill- — Joint-Stock  Company, 
—Form  oT  order  for  director  of  a  company, 
which  has  become  bankrupt  under  7  &  8  Vict, 
c.  HI,  to  surrender  after  the  time  limited  for 
that  porpooe.  Ea^arte  Barber,  in  re  Tring, 
Rea^Mg,  and  'Bastngstoke  BaUway  Company,  1 
I>eGQx»381. 

DISTRICT   COURTS. 

Changing  venue. — ^The  place  of  business  of 
the  bankrupt  was  in  a  town,  situated  partly 
io  one  county  and  partly  in  another,  but  was 
actually  in  the  one  of  the  two  counties  belong- 
mg  to  the  more  remote  district  Court :  J£eld, 
that  the  fiat  ought  not  to  be  transferred  on  this 
account  to  the  nearer  Court.  Exparte  Bay- 
Ues,  in  re  Gibbs,  1  De  fiex,  440. 

SQVITABLB  -MORTGAGE. 

fixtures.^-- A.  lessee  annexed  tenant's  fixtures, 
and  then  deposited  the  lease  by  way  of  mort- 
gage, with  a  memorandum  not  noticing  the 
fixtures :  Held,  on  his  becoming  bankrupt,  that 
Ae  security  extended  to  the  fixtures.  Exparte 
Tagart,'in  re  Mackie,  1  De  Gex,  531. 

FMAVUVLKHT  .PBSVBRBNCK. 

1.  *AmmUing  iankrupes  i^o/.-^Where  at  the 
tbne  of  a  fraudnlent  •preference  the  bankrupt 


was  a  trader,  and  there  remains  due  a  debt 
which  was  then  owing,  and  which  would  sup- 
port a  creditor's  fiat,  semb/e,  that  such  fraudu- 
lent preference  may  be  impeached  under  the 
bankrupt's  own  fiat. 

Held,  that  such  a  fraudulent  preference  does 
not  of  itself  constitute  a  sufl&cient  ground  for 
annulling  such  a  fiat  against  the  bankrupt's 
consent,  at  the  instance  of  a  creditor,  who  uro- 
poses  to  sue  out  a  fresh  fiat,  especially,  if  there 
be  any  doubt  as  to  the  competency  of  such 
creditor  to  sue  out  a  fresh  fiat.  Exparte  Nor- 
ton,  in  re  Robinson,  1  De  Gex,  504. 

2.  Bankrupt's  fiat.—K  fiat  issued  by  a 
bankrupt  against  himself  may  be  legally  and 
equitably  valid,  although  he  may  have  been  a 
party  to  acts  of  fraudulent  preference.  It  is 
not  sufficient  ground  for  annulling  such  a  fiat 
that  it  was  issued  mainly  for  the  purpose  of 
protecting  the  bankrupt  against  procee^ngs  at 
law,  or  without  a  predominant  wish  to  benefit 
his  creditors.  Ejpparte  Norton,  in  re  Bobimm^ 
I  De  Gex,  504. 

3.  Joint  possession  by  bankniq}t  and  trtse 
oiOTier.— A  trader  being  indebted  to  bis  bankers, 
gave  them  a  receipt  for  1,000/.,  purporting  to 
be  in  full  for  the  purchase  of  the  furniture, 
piste,  wines  and  eflfects  in  his  house ;  but  no 
possession  was  given  of  the  goods  till  a  year 
afterwards,  when  the  trader's  solicitor  applied 
to  the  bankers  on  his  behalf  for  a  loan  of 
10,000/.,  stating  that  a  creditor  of  the  trader 
would  obtain  judgment,  on  which  he  could 
issue  execution,  but  that  if  this  creditor  refused 
to  give  the  trader  time,  the  bankrupt  would 
protect  himself  and  his  other  creditors.  Th« 
day  after  this  communication,  and  in  conse- 
quence of  it,  the  bankers  sent  a  man  to  take 
possession,  which  was  delivered  to  him  by  the 
trader,  who  on  the  same  day  filed  a  declaration 
of  insolvency  and.  sued  out  a  fiat  against  him- 
self :  Held,  that  the  delivery  of  possession  wa« 
not  a  fraudulent  preference. 

Qutere,  as  to  the  efiect  of  a  joint  possession 
of  the  servants  of  the  bankrupt  and  the  owner 
of  goods  as  to  reputed  ownership.  Eseparte 
Majoribanks,  in  re  Rainy,  1  De  Gex,  466. 

Cases  cited  in  the  judgment :  Darby  v.  Smith, -8 
T.  II.  82  ;  Mace  r.  Cadell.  1  Cowp.  «32. 

HABEAS    CORPUS. 

'  1.  Commitment  of  bankrupt  for  not  giving 
satisfactory  aiwioer.— The  Court  will  not  dis- 
charge from  custody  a  bankrupt  committed 
under  the  6  G.  4,  c  I6,  s.  36,  for  not  answer- 
ing questions  to  the  satisfaction  of  the  Com- 
missioner, where  they  are  of  opinion  that  the 
story  contained  in  his  answers  is  not  such  as 
to  satisfy  a  reasonable  person  of  its  truth. 

The  warrant  of  commitment  of  a  bankrupt, 
under  6  G.  4,  c,  16,  s.  36,  set  out  the  whole  of 
the  biiidtrupt's  examination  respecting  a  sum  of 
money  which  was  not  forthcoming,  and  whidi 
the  bankrupt  alleged  to  have  been  stolen  fipom 
him  by  house-breakers ;  it  then  proceeded, — 
"  which  answers  are  not,  nor  are  any  of  them, 
satisfactory  to  me  the  said  Commissioner  :** 
Held,  sufficient,  although  some  of  the  anawen 
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might,  on  the  face  of  them,  be  satisfactory; 
for  that  the  bankrupt  was  committed  on  ac- 
count of  answers, which,  taken  as  a  whole,  were 
unsatisfactory. 

The  warrant  directed  the  committol  of  the 
banknipt  until  he  should  full  answer  make, 
&c.,  •'  to  the  questions  so  put  to  him  by  me  as 
aforesaid  :»•  Held  good,  although  the  words  of 
the  statute  are— "until  he  shall  full  answer 
naake  to  their  satisfaction,  to  such  answera  as 
shall  be  put  to  him," 

TTJie  warrant  was  directed  "to  the  messenger 
of  the  said  Court,  and  to  his  assistants,  and  to 
the  governor  or  keeper  of  her  Majesty's  gaol 
of  the  Castle  of  York  :  Held  sufficient,  without 
nammg  the  messenger.  Exparte  Lord,  16  M.  & 
W.  462. 

Cose  cited  in  tbo  judgmeot :  Rex  f.  Parrot,  S 
Burr.  112«. 

^;  ^^^i>ng  aMdamtn.  —  Affidavits  naay  be 
Jnead,  both  on  behalf  of  the  prisoner  and  of 
Uiose  opposing  his  discharge,  on  a  return  to  a 
fuib^  corpus.  Exparte  Martin,  in  re  Martin, 
1  De  Gex,  485. 

See  Commitment,  1,  2. 

INDEMNITY. 

Joinder  of  Parties.'--'The  names  of  persons 
interested  in  joint  property  may  be  used  on 
gtving  security.  Exparte  Standerwicke,  in  re 
Dunn  and  others,  37  L.  O.  397. 

INJUNCTION. 

Proceeding  in  County  Court.^Etection.-^A 
creditor  who  has  proved,  restrained  from  pro- 
ceedmg  for  the  same  demand  in  the  County 
Court,  although  there  is  no  dividend.  Exparte 
Flower,  in  re  Flower,  1  De  Gex,  503. 

JOINT-STOCK  COMPANY. 

Directors  may  petition  to  annul. — Service  on 
shareholders, — Directors  of  a  bankrupt  public 
company  ordered  by  the  Commissioner  to 
prepare  the  balance  sheet,  in  pursuance  of  the 
7  «  8  Vict.  c.  Ill,  may  petition  to  annul  the 
fiat  without  alleging  that  they  are  shareholders. 

On  such  a  petition,  it  is  necessary  to  serve 
some  party  who  may  represent  the  directors 
and  shareholders  (if  any)  who  desire  the  fiat  to 
stand,  although  the  company  has  been  dis- 
solved under  the  8  &  9  Vict.  c.  28,  for  upwards 
of  three  months,  and  the  fiat  is  sued  out  by 
parties  in  the  character  of  creditors.  Exparte 
Morrison,  In  re  the  London  and  Birmingham  Ex- 
tension and  Northampton,  Daoentry,  Learning* 
ton,  and  Warrington  Railway  Company,  1  De 
Gex,  539. 

See  Directors'  Surrender;  Declaration  of 
Insolvency, 

JURISDICTION   IN   INSOLVENCY. 

Pension  of  retired  Commissioner  of  bank- 
rupt.  —  The  Vice-ChanceUor  will  not,  under 
the  jurisdiction  in  bankruptcy,  direct  the  Ac- 
countant in  Bankruptcy  to  pay  the  compen- 
sation pension  of  a  retired  Commissioner  of 
Bankrupts  to  his  assignee,  under  the  Insolvent 
Debtors*  Act.  Exparte  Spooner,  in  re  Payne, 
lDe6ex,575.      '^  '^  ^    ' 


l^ISN   OF   INSyjtJlL^CE   BROKCRa. 

Quare,  whether  tnsurasica  brokers  have  a 
lien  on  a  polky  efifectad  by  them  for  the  general 
balance,  d^e  from  their  principal.  Exparte 
Bosanquet,  in  re  Boyd,  1  De  Gex,  432. 

MORTGAOe. 

Form  of  order  on  petition  of  equitable  moit- 
gagee.  Exparte  Powell,  in  re  Vaughan,  l  De 
Gex,  405. 

NSW  TRUSTBRg. 

Whfire  bankrupt  interested  beneficially.'^ 
Where  bankrupts  were  entitled  in  possession 
to  the  income  of  some  of  the  trust  funds,  of 
which  one  of  the  bankrupts  was  trustee: 
Semble,  that  the  Court  of  Review  cannot  ap- 
point a  new  trustee  without  the  assignees 
joining  as  petitioners.  Exparte  Cousen,  In  re 
Cousen,  I  De  Gex,  451. 

.  OFPICK  FBM. 
Petitioning  creditor's  solicitor's  bill^Qu^e 
whether  the  biU  of  costs  of  the  soUcitor  of  the 
petitioning  creditor  is  payable  without  reserv- 
ing suflicient  to  pay  the  office  fees  of  10/.  and 
20/.  payable  in  the  event  of  assignees  being 
chosen,  no  creditor  having  prov^  and  the 
bankrupt  having  obtained  his  ceitificate.  Ex- 
parte Hemberg,  in  re  Caoendish,  I  De  Gex, 

442. 

OPFICIAI^  ASSIQNBB. 

Jurisdiction  qf  Commissiomar.  —  Cosis.^ 
Where  a  creditors'  aasignee  omitted  to  pay  over 
to  the  official  assignee  the  balance  in  hit  hands, 
and  the  Commissioner  bad  directed  the  pay- 
ment  with  20/.  per  ceaL  upon  the  nnount : 
Held,  that  application  ehottld  be  made  to  the 
Commissioner  to  enforce  his  order,  and  cre- 
ditors were  not  allowed  the  extra  costs  occa- 
sioned by  appU'ing  to  the  Court  <rf  Review. 
Exparte  Cunliffe,  in  re  Archer^  1  De  Gex,  406. 

OUTLAWRY. 

Costs.— X  bankrupt  hwimjg  obtained  ihb 
reversal  of  the  outlawry  against  bim  on  the 
representation  that  he  had  qukted  Eaffland  in 
consequence  of  family  diaagraements,  the  Com- 
missioner declined  to  take  the  surrender  as  it 
appeared  on  his  examination,  that  the  reason 
was  the  embarrassed  state  of  his  affiurs,  and  the 
official  and  trade  assignees  presented  their 
petition  to  reverse  the  order  of  reversal,  which, 
however,  was  dismissed  with  costs.  In  re 
Turner,  37  L.  O.  453. 

PARTNBRS. 

1.  Bill  of  Exehange.--^Prineipmi  and  surety- 
—Giving  /»»«.— A  firm  of  three  partners  agreed 
to  make  advances  to  .a  consignor  upon  certain 
terms  as  to  commission,  and  as  to  a  lien  on  the 
return  proceeds  of  the  shipments.  They  ac- 
cepted, on  the  faith  of  this  agreement,  bills 
drawn  on  them  by  the  consignor,  and  on  one  of 
those  bills  approaching  maturity,  they  requested 
the  holders  to  give  tl^m  an  extension  6t  time, 
which  the  latter  agreed  to  do,  on  having  the 
acceptance  of  a  distinct  firm  of  C,  in  which 
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the  three  were  also  iMtttner^.  A  bill  was  ac- 
cordianfly  dram  bar  Mm  three,  aeratited  on  be- 
half  of  the  nx,  ana  eovlorsed  by  m  eonsifpior, 
to  whose  credit  it  was  «avfied  by  the  holders 
of  the  former  bill*'  Afterwards  tb^  holdfeirs 
were  parties  to  an  arrangez^nt  between  the 
consi({i)or  and  his  creditors,  whereby  they  re- 
leased the  consij^tior'atid  the  shipmeats  from 
aO  Uabifity  in  t-espect 'of  the  bills  :  Held,  that 
they  thereby  discnarged  the  firm  of  six.  Bx- 
parte  Webster,  in  re  Aeramant  I  De  Gex,  414. 

2.  Double  jiroqf. — Par^Bert^-^Three  pwtturs 
ofa  firm  of  BIX,  carried  on  a  distinct  trade  iH' 
partnership,  and  indorsed  a  promissory  note 
made  by  the  six^  which  was  discouMted  by  r 
person  who  believed  at  tbe  timCj  from  general' 
reputation,  that  the  thr^e  were,  partners  in  ^e 
aff|rre;rate  firm,  but  tliat  the  firms  were  distinct: 
Held,  not  a  case  for  double  proof;  apd  sewbh^ 
that  according  to  the  principle  of  Exparte 
Moult,  Mont.  &  Bli;>)8',  2  D.  &  C.  419,  the 
same  decision  .would  hare  been  gitren, '  inde- 
pendently of  the,.dispoairter'8  belief  as  to  the 
compg^itlqn  of  the  te»k  JEaapearte  Hmton,  in 
re  Acrmanf  I  Ofs  GeK»  &S0.        < 

3.  Policy  o/titffir(nwe.-^JQcec^*^One  of  two 
partners  procHred  tl|ei  distf  o«Bt  «f  a  promi'esory 
note  of  the  firm,  on  an -agDeement  for  iafnort« 
gage  of  scares,  hfikffOff^  to  the  iirm  in  oertahi 
ships  and  their  freight,  and  *of  the  policies  of 
inaurance  effected  by  the  firm  Qp  tne  shares. 
A  mortgage  deetTwas  lirepared,  purporting,  to 
be  msfle  by^botli  ptfvtners,  bnt  was  only  exe-, 
cQted  br  the  bne*  At  the  time  of  the  exteution 
offbedeed,4yneof  the  s^ipB  was  lost,  but  this 
factvas.theR  not  known  to  the  parties:  Held, 
th3t  the  secority  wai  binding  on  the  firm,  not- 
witbitBlidiB9ithe^e.i0ecutiofn  of  the  deed  by  one  ^ 
partner  onIy;-dnd  passed  the  in^urtmce  money^  ' 
altheBghthe  deed  WJM  not  regifltelred  accordhip^' 
t3  the  ihipBing  akfts;  Bxpari^  Bosanquet/  in 
reBoy(t't>D«tGer;433l     ^    • 

PENSION  OP   R0nit«D  <k]fMMISSIONBR. 

Pessn^.to  his  a«tif  nees^^^rder  fdr  pavment 
of  retiriofp<pcnMD  of  Comniiesionet-  ef  Bsnk^ 
ruptatolM'hssif^iMQS,  iiif  an  ^inepfoiied  ease. 
Rxpaiie  Gopmriim  f^C69,  l  De  6ex-,  076»  n. 

^  hmHstioni  in  inso/Mttd^. 

PlEtitlOMNfe'cBBDITORS   DSBT* 

Costs  if  [,  i;{jt4Qrne(f,  r^Jkn  attome;^  having 
taken  his  4^btor  ia .  ejK^CMtion^  cannot'  iseue  a 
fiat,  and  a^49J^W^^  l^ioc^  ibr.coets^  omitted  in 
the  judgment  will  not  be  suib^titntedt  £j>piirte 
Sturges,  in  re  Kemot :  Cattlin,  respondent,  37 
L.  0.434. 

'  t'.MMiqbp:  ^bn  c?owrs.- ' 

/W^Ze/Aw?Ai«ye.-^^^hefe  a  bill  dt  exic!iarj^e 
was  dlshottottl*ed  by  rtite  acqejitor,  and  actions 
were  bfo«||^t'bT*  the  haldefisisrain$?t  the  drawer 
a»  well  al»5he ««c<-prtor,  and'  the  fofmer  became 
bankvup«'«ftfer'jtiagteeht'«gHed'ari'd  a  r<»fei^ncc 
to  the  Milttit*^.ftfefe%1iat  Wfts  dne  and'to  tax 
cfwts,  and'  itftifwd^flb  •  th^  acceptw  paid  the 
ammint  dn«'<^n^t«^  bfll :  'mid,  tttet  the  holfler 
ci\i\\  prbfe  fof <th<^  cil^ts."'J9.r//rfrf'r  Cocks,  in 
r?BarwU¥,l^t>i'Q&r,'44e^'         '    '   ^   '' 


Case  cited  in  the  judgment:  Exparte  Poa^er 
1  G.  &  J.  S85. 

PROOF   OP    DEBT. 

1.  Where  bills  in  the  hands  of  third  parties 
have  been  paid  in  full  by  dividends  on  difiTerent 
estates,  the  assignees  under  one  fiat  are.entitled 
to  prove  as  creditors  upon  the  bills  under  the 
other.  Exparte  Johnson,  in  re  BuLmer,  37 
L.  0.417. 

2.  Imbecile  creditor, — Mother  of  creditor  of 
weak  intellect  permitted,  on  her  application 
esBparte,  to  prove  on  his  behalf.  Exparte 
Osttoby,  in  re  Oxtohy,  1  De  Gex,  453, 

See  Voluntary  Bond. 

RB-BXAMINATIOK. 

See  Bankrupt's  Re-examination, 

READINQ   EXAMINATION. 

Discrediting  vntness^-^Semble,  that  an  exami- 
nation  of  a  party  before  the  Commissioner  may 
be  read  to  discredit  an  affidavit  of  the  same 
witness  made  upon  a  petition.  Exparte 
Majorihanks,  in  re  Rainy,  1  De  Gex,  466. 

RZ-SALB. 

fiigher  Udding.-^At  a  sale  tinder  a  bank- 
ru|^cy»  an  estate  was  put  up,  subject  to  incum- 
brances. The  mortgagee  was  the  only  bidder, " 
and  was  declared  to  be  the  purchaser  at  500?. 
A  person  who  was  present  at  the  sale  did  not 
bia,  being  uncertain  as  to  the  amount  of  in- 
eiimbmneeo,  but  petitioned  for  a  re-sale,  offer— 
injr  l,fSO/.,  and  a  re-sale  was  accordingly 
diMted;  Exparte  Lee,  in  re  Higginson,  37 
Li  O.  396. 

REPUTED    OWNERSHIP, 

Oil  merchants  give  alien  on  oil  belonging 
to  ^m  inthe  hands  of  other  persons  to  a  ere*  - 
ditor,  who,  trusting  to  an  incorrect  representa- 
tion of  the  oil  merchants,  delays  taking  pos- . 
session  or  giving  notice  of  lien,  and  the  mer- 
chants re-possess  themseh'es  of  the  oil,  mix  it 
with  their  general  stock,  and  become  bankrupt. 

•#iM?,«tbattheli^n  was  good,  and  that  thiB 
oiliwas  not  iti  the  order  and  difeposition  of  the 
baoklrupte  with  the  cofnsent  of  the  true  owner. 
Expart»  Bell,  in  re  Tunstall,  1  De  Gex,  577. 

SCOTCH  BANKRUPT. 

Arrest  under  the  I  ^'  2   Vict.  e.  110,  s.  3, 


how  ^:feetiid  by  ike  2  fy  3  Vict.  e.  41.— The  de 
fendnnt,  who  n'ae  a  Scotch  bankrupt,  and  had 
obteuned  from  the  Lord  Ordinary  a  warrant  of 
protection  under  the  2  &  3  Vict.  c.  41,  s.  1/", 
which. by  eecti()b  18  protects  him  from  arrest 
in  any  part  of  the  Queen's  dominions,  except 
in  meditatiqnefug/^j  was  arrested  in  London  by 
virtue  of  a  judge's  order  made  under  the  I  .&  2 
Vieft'.  t.  lib,  s.  3,  upon  an  affidavit  that  be  was 
about-  toleave  Rngland  and  go  to  Scotland: 
Held,  btt  applimion  for  his  discharge,  that  the 
words  in  nwdltafione  fu(j(s  clo  not  apply  to. a. 
ca^e  whcrfc  the  defendant  is  about  tp  return  to 
Scdtland,  but  to  cases  where  he  ijiteuds  to 
escffpe  from  his  creditors  by  leavipg  t}^e  do- 
yrtiinions.    M'Gregor  v.  Fiskin,  35  L.  0.  613. 
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soiaciTOR. 

1.  Employment  by  assignees  of  solicitor  the 
partner  of  one  of  the  assignees. — ^It  is  not 
correct,  or  according  to  the  course  of  the 
Court,  for  the  assignees  to  employ  as  their 
solicitor  the  partner  of  one  of  them  who  is  a 
solicitor;  and  when  this  appeared  to  be  the 
case,  the  Court  directed  that  circumstance  to 
be  intimated  to  the  Commissioner.  Exparte 
Doumes,  in  re  Garbett,  1  De  6ex,  390. 

Cases  cited  in  the  judgment :  Exparte  Badcock, 
Mont.&  M'Artb.  243;  Exparte  Rice,  iMont. 
259. 

2 .  Costs  of  annulling  fiat, — ^Where  a  country 
solicitor,  admitted  as  a  solicitor  of  the  Court  of 
Review,  had,  under  a  mistaken  notion,  taken 
an  affidavit  of  debt  (as  a  Master  extraordinary 
in  Chancery,)  to  serve  as  the  foundation  of  an 
act  of  bankruptcy,  and  appeared  upon  a  pe- 
tition to  annul  the  fiat,  and-  submitted,  to  the 
jurisdiction  of  the  Court,  he  was  ordered  to 
pay  the  costs  of  annulling  the  fiat,  Exparte 
BsnboWi  in  re  Benbow,  i  De  Gex,  443« 

3.  Responsibility  of  official  assignee  and  so^ 
Ucitorfor  omission  of  proof  in  dividend  list. — 
Where,  by  mistake,  one  of  the  debts  proved 
was  omitted  in  the  dividend  list,  and  the  fund 
was  distributed :  Held,  that  the  official  assignee 
and  the  solicitor  to  the  fiat  were  personally 
liable  to  pay  the  creditor  the  amount  which  he 
\iiould  have  received,  had  his  debt  been  in- 
serted in  the  list.  Exparte  Hall,  in  re  Carey, 
l.DeGex,  556. 

4».  Right  to  begin. — A  solicitor  appearing  on 
a  summary  application  to  answer  the  matters 
of  an  affidavit  has  the  right  to  begin. 

Semble,  that  it  must  be  a  grave  cause  of  com- 
plaint against  an  attorney  of  the  Court,  to  in- 
duce the  Court  to  interfere  summarily  against 
him  for  conduct  not  relating  to  a  matter  within 
•  the  jurisdiction  of  the  Court.  Exparte  Shuck' 
hardi  in  re  Archer,  1  De  Gex,  454. 

See  PHitioning  Creditor's  Debtj  Office  Fees. 

SUBRSNDBH. 

Advertisement.— By  mistake  the  advertise- 
mant  of  the  days  appointed  for  the  surrender 
of  the  bankrupt  were  not  inserted  in  the  London 
Gazette  in  the  time  required  by  the  statute 
5  &  6  Vict.  c.  122,  s.  23.  The  Court  held,  that 
the  Commissioner  had  authority  to  appoint 
fiesh  days,  and  to  direct  another  advertisement 
to  be  inserted.    In  re  Stringer,  37  L.  0. 336. 

TBNDBR  TO   OFFICIAL  ASSIGNEE. 

'^Semble,  that  the  offer  of  a  checque  on  a 
banker  at  a  town  where  the  estate  has  no 
banker,  is  not  a  proper  tender  by  a  creditors' 
asngnee  to  the  official  assignee.  Exparte 
CunUffe,  in  re  Archer,  1  De  Gex,  406. 

TRADER   debtor's   SUMMONS. 

Lfisupciency  qf  affiiUmit. —  Waiver.— A  trader 
summoned  under  the  statute  5  &  6  Vict.  c.  122, 
is  bound  to  make  any  objection  to  the  affidavit 
of  debt  upon  the  return  of  the  summons,  and 
if  not  taken  at  that  time  it  is  a  waiver  of  the 
objection. 


An  objection  to  an  affidavit  on  which  the 
summon  a  against  a  trader  is  founded,  comes 
too  late  when  the  trader  appears  to  dispute  the 
adjudication  under  Uie  5  &  6  Vict,  c  122,  s.  23. 
In  re  Anderson,  36  L.  O.  313. 

TRADING. 

1.  Cowkeeper.  —  A  farmer  in  the  Isle  of 
Thanet,  occupying  two  farms,  containing  to- 
gether 200  acres,  kept  five  cows,  four  of  which 
were  Alderneye,.and  seven  horses,  and  no  other 
stock :  Held,  that  his  selling  the  milk  of  the 
cows  regularly  to  a  retail  dealer  in  Margate, 
who  paid  for  it  on  an  average  ZOs.  a  week,  did 
not  render  him  subject  to  the  bankrupt  laws  as  a 
cow-keeper.  Exparte  Bering,  in  re  Cramp,  I 
De  Gex,  398. 

2.  Leasehold  building  ground.  —  Qfuere, 
whether  the  taking  a  lease  of  land  and  building 
houses  thereon  is  a  trading  within  the  meanii^ 
of  the  Bankrupt  Laws.  Exparte  Stewart,  iu 
re  Stewart  j  Sloper,  respondent,  37  L.  O.  434. 

TRANSFER  OF  STOCK. 

Out  of  jurisdiction. — Where  a  stock  legacy 
bequeathed  to  the  bankrupt  had  been  trans- 
ferred into  the  names  of  the  official  assignee 
and  the  creditor's  assignee,  and  the  former  sur- 
vived the  latter,  and  left  the  country,  and  be- 
came  bankrupt :  Hpld,  that  the  Court  mig^t, 
under  the  6  (7.  4,  c.  16,  s.  29,  on  the  petition 
of  the  new  official  assignee  of  the  original  bank- 
rupt served  upon  the  bank  and  the  assignees  of 
the  former  official  assignee,  direct  the  funds  to 
be  transferred  to  the  Accountant  in  Bsnkmptcy, 
and  that  a  petition  under  Sir  Edward  Sugden's 
Act,  was  unnecessary.  Exparte  Pewnell,  in  re 
Sustenance,  1  De  Gex,  566. 

TRUST   MONIES* 

Breach  qf  trusU — Construction  of  will, — X 
testator  directed  that  it  should  be  lawful  for  his 
wife  to  retain  in  her  hands  and  employ  any 
sums  not  exceeding  6,000/.,  in  carrying  on  the 
trades  in  which  he  might  be '  ent^aged  at  bis 
decease,  and  he  appointed  his  wife  and  his  son 
executrix  an.d  executor.  The  widow  carried  on 
the  testator's  trade,  taking  the  son  into  part- 
nership, and  the  monies  received  were  placed 
with  the  bankers  to  their  joint  account :  Held, 
on  their  bankruptcy,  that  the  employment  of 
6,0001.  of  the  assets  in  the  trade  so  carried  on, 
was  authorised  by  the  will,  and  gave  no  right 
of  proof  in  competition  with  the  joint  creditors, 
and  that  the  circumstance  of  the  son  being 
taken  into  partnership  made  no  diflference. 
ExpaHe  Butterfield,  in  re  Butteifield,  1  De 
Gex,  570, 

Case  citod  in  the  jud^ent :  Exparte  Garland, 
10  Ves.  iia 

VENUE. 

See  Changing  Venue  of  Fiat  j  District  Courts. 

VOLUNTARY  BOND. 

Proqf.T— Proof  of  three  bonds,  executed  in 
lieu  of  a  bond  for  which  the  consideration  was 
a  promise  to  the  fatho*  on  his  deadi^bed,  or- 
dered to  be  admitted  by  the  Commissioner. 
Exparte  Hookins,  in  re  Gumdry,  37  L.  0«  337. 
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DIGEST,    AND    JOURNAL   OF  JURISPRUDENCE. 


SATURDAY,  JULY  21,  1849. 


ADMINISTRATION  OF  JUSTICE  IN 
THE  METROPOLITAN  DISTRICTS. 

[amended  bill.] 

As  Qsoal  towards  the  close  of  the  Session, 
the  work  of  legislation  proceeds  with  a  ra- 
pidity which  strikingly  contrasts  with  the 
dilatoriness  marking  its  progress  at  an 
earlier  period  of  the  Session.'  When  the 
month  of  Jnly  arriyes,  it  becomes  no  light 
task  to  obtain  even  a  general  acquaintance 
with  the  nature  and  objects  of  the  various 
measares  before  parliament ;  and  the  labour 
is  not  diminished  by  the  circumstance,  that 
the  changes  made  in  the  course  of  legisla* 
tioa  are  frequently  of  so  sweeping  a  cha- 
racter as  to  render  it  extremely  uncertain 
whether  a  bill,  perused  at  an  advanced 
stage,  has  the  slightest  resemblance — either 
in  principle  or  detail — to  that  issuing  from 
the  parliamentary  press  under  the  same 
title,  at  an  antecedent  period. 

The  Bill  laid  on  the  table  of  the  House 
of  Commons,  just  before  the  Easter  recess, 
by  the  Attorney-General  and  Solicitor- 
General,  to  facilitate  the  Administration  of 
Criminal  Justice  in  the  Metropolitan  Dis- 
tricts, affords  an  instance — and  not  a  singu- 
lar one — of  the  complete  metamorphosb  to 
which  measures  of  the  greatest  importance 
are  subjected  in  their  passage  thorough  the 
parliamentary  crucible.  This  bill,  when 
read  a  second  time  and  printed,  in  the  first 
week  of  April,  consisted  of  five  clauses,*  in 
addition  to  those  which  are  merely  formal. 
In  the  bin  printed  as  amended  by  the  Select 
Committee,'*  we  find  four  out  of  the  five 
origmal  clauses  absolutely  struck  out,  and  the 


*  Printed  in  extenso.  Leg.  Obs.  vol.  37,  p. 
466. 

**  As  ordered  by  the  House  of  Commons, 
26th  June,  1849. 

Vol.  XXXVIII.  No.  1,115. 


fifth,  which  was  the  least  important,  consi- 
derably changed,  whilst  seven  new  sectioBS 
are  added.  The  bill  now  before  parliament 
differs  as  much  in  substance  and  effect,  as 
it  does  in  form  and  magnitude,  from  that 
originally  introduced  under  the  sanction  of 
the  Law  Officers  of  the  Crown,  and  to 
which  we  then  directed  attention.  It  is 
undoubtedly,  in  some  respects,  an  obvious 
improvement  upon  the  anomalous  and  un- 
digested provisions  thrown,  in  the  first  in- 
stance, into  the  shape  of  a  bill ;  but  a  cur- 
sory consideration  of  the  new  measure 
produced  by  the  Select  Committee  will 
suggest  to  any  one  familiar  with  the  sub- 
ject, that  much  has  been  overlooked  or  im- 
perfectly considered,  and  that  the  public 
are  entitled  to  some  guarantee  for  the 
success  of  such  an  experiment  as  that  now 
proposed  to  be  tried. 

Under  the  existing  law,  as  our  readers 
are  aware,  the  system  of  procedure  in 
criminal  cases,  which  are  not  the  subject  of 
summary  adjudication,  is  by  indictment  or 
upon  the  inquisition  of  a  coroner's  jury,  and 
an  indictment  may  be  preferred  at  the  in- 
stance of  ^any  party  who  considers  himself 
aggrieved,  with  or  without  previous  investi- 
gation before  a  magistrate.  Bv  the  bill 
now  before  us,  it  is  proposed,  atter  the  1st 
January  next,  to  abolish  the  procedure  by 
indictment  in  all  cases  within  the  Me* 
tropolitan  PoHce  Districts  and  the  dis- 
tricts falling  within  the  jurisdiction  of 
the  Central  Criminal  Court  under  the 
Act  4  &  5  Wm.  4,  c.  36,  which  compre- 
hends the  county  of  Middlesex,  the  city  of 
London,  and  the  most  populous  parts  of 
the  counties  of  Essex,  Kent,  and  Surrey. 
Within  the  prescribed  limits.  Grand  Juries 
are  to  be  dispensed  with  altogether,  And  no 
criminal  charges,  with  some  inconsiderable 
exceptions,  are  to  be  preferred  or  tried 
without  the  sanction  and  approval  of  one  or 
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more  magistrates,  after  previous  inTestiga- 
tion.  In  the  excepted  cases,  which  only 
comprehend  charges  in  respect  of  escapes, 
defamatory  libels,  and  common  nuisances, 
(not  including  keeping  disorderly  houses,) 
the  leave  of  the  Court  at  which  the  charge 
is  intended  to  be  tried  must  first  be  ob- 
tained, upon  application  founded  on  affi- 
davit, and  after  notice. 

Assuming  that  all  the  changes  proposed 
to  be  made  are  expedient  and  desirable,  it 
must  be  admitted  that  they  are  changes 
involving  principles  of  the  utmost  import- 
ance, materially  affecting  the  administration 
of  criminal  justice,  and  imperatively  de- 
manding the  exercise  of  great  caution  and 
practical  knowledge  in  the  details.  How 
lar  these  qualities  are  exhibited  in  the  bill 
as  at  present  framed,  our  readers  shall  have 
an  opportunity  of  judging  for  themselves : — 

The  first  section  enacts  ;  "That  the  Grand 
Jury  shall  not  be  summoned  to  attend  at  the 
Central  Criminal  Court,  or  at  any  session  of 
the  peace  holden  within  the  City  of  London  or 
the  Metropolitan  Police  District ;  and  the  pro- 
ceeding by  indictment  at  such  Court  and  every 
such  session  shall  be  and  the  same  is  hereby 
abolished,  and  all  charges  which  can  be  or  may 
be  tried  at  the  said  Court,  or  at  any  such  ses- 
sion, shall  be  tried  at  such  Court  or  session 
respectively  upon  information  filed  according 
to  ike  provisions  of  this  act" 

It  will  be  observed  that  this  clause  deals 
summarily  with  two  matters  perfectly  dis- 
tinct and  independent, — the  Grand  Jury 
system,  and  the  procedure  by  Indictment. 
The  one  has  been  discussed,  considered, 
and,  it  may  be,  condemned  by  many,  who 
never  dreamt  that  it  was  necessary  to  in- 
terfere with  the  other.  As  a  substitute  for 
the  Grand  Jury  system,  it  is  proposed  to 
provide : — 

"  That  no  charf^e  (except  charges  in  respect 
of  escapes,  defamatory  libels,  or  common  nui- 
sances, other  than  the  keeping  of  bawdy  houses, 
gaming  houses,  or  other  disorderly  houses) 
shall  be  preferred  or  tried  at  the  Central  Cri- 
minal, Court,  or  at  any  session  of  the  peace 
holden  within  the  City  of  London  or  the  Me- 
tropolitan Police  District,  unless  the  charge 
shall  have  been  previously  made  and  investi- 
gated before  a  justice  or  justices  of  the  peace  in 
the  manner  prescribed  by  law  with  respect  to 
persons  charged  with  indictable  offences,  nor 
unless  the  person  accused  shall  have  been 
committed  to  or  detained  in  custody  to  take 
his  trial,  or  shall  be  bound  by  recofifDizance  to 
appear  to  take  his  trial,  in  respect  of  such 
cnarge :  Provided  always,  that  if  the  charge  be 
made  and*  investigated  before  one  justice  only, 
and  such  justice  shall  refuse  to  commit  or  de- 
tain the  person  accused,  or  to  bind  him  to  ap- 


pear to  take  his  trial,  such  justice  shall  (if  re. 
quired  so  to  do)  order  the  party  to  be  detsuned 
till  he  be  taken  before  two  justices  at  the  least, 
or  shall  bind  him  by  recognizance  to  appear 
before  two  justices  at  the  least,  and  such  last- 
mentioned  justices  shall  proceed  to  investigate 
the  charge  in  the  same  manner  in  all  respects 
as  if  the  same  were  made  or  required  to  be 
made  before  them  in  the  first  instance." 

It  may  be  noticed  that  this  clause  does 
not  provide  to  what  justices  the  appeal  shall 
be  made,  if  the  justice  first  applied  to  re- 
fuses to  commit  or  bind  over  the  accused  to 
appear  for  trial.  For  anything  that  ap- 
pears, the  justice  refusing  to  commit  or 
bind  over  may  be  one  of  the  justices  called 
upon  to  investigate  the  charge  upon  appeal. 
On  the  other  hand,  rendering  it  imperative 
upon  a  justice  before  whom  a  trumpery  or 
unfounded  charge  is  made,  to  detain  or  bind 
over  the  accused  to  appear .  before  two 
justices,  is  to  subject  an  mnocent  party,  in 
many  cases  unnecessarily,  to  vexatious  an- 
noyance and  hardship. 

The  course  of  proceeding  proposed  to  be 
established  with  respect  to  charges  of  a 
quasi  criminal  nature,  appears  to  be  as  in- 
convenient as  it  is  novel.  It  is  intended  to 
enact : — 

"That  charges  in  respect  of  escapes,  defama- 
tory libels,  and  common  nuisances,  other  than 
the  keeping  of  bawdy  houses,  gaming  houses, 
or  other  disorderly  houses,  may,  by  leave  of  tlie 
Court  at  which  the  charge  is  intended  to  be 
tried,  be  tried  at  the  Central  Criminal  Conrt 
or  any  such  session  as  aforesaid,  although  the 
same  may  not  have  been  previously  made  or 
investigated  before  any  justice  or  justices  of  tbe 
peace,  and  applications  to  the  Court  for  that 
purpose  shall  be  made  upon  affidavits  stating 
the  facts  of  the  case }  and  the  Court  to  whom 
any  such  application  is  made  may,  if  such  Court 
shall  think  fit,  require  the  person  by  whom  the 
charge  is  preferred  to  deliver  to  toe  clerk  or 
other  proper  officer  of  the  Court  a  recognisaoce, 
in  such  sum  as  such  Court  shall  direct,  con- 
ditioned to  prosecute  the  charge  with  effect, 
and  to  abide  such  orders  as  the  Court  shall 
direct:  provided  always,  that  no  such  letve 
shall  be  granted  unless,  six  dear  days  before 
application  for  the  eame»  notice  of  such  applica- 
tion shall  have  been  given  to  the  accuseo. 

In  the  cases  comprehended  in  this  clause 
the  course  proposed  is,  that  six  days'  notice  i 
of  application  to  the  Court  for  leave  to  pro-  I 
ceed  to  trial  must  be  given  to  the  accused,  i 
in  the  first  instance,  and  then  an  application  | 
is  to  be  made  to  the  Court  to  authorise  the 
case  to  be  tried,  which  application  must  be 
founded  upon  affidavit.      It  may  be  pre- 
sumed that,  as  it  is  incumbent  upon  the 
prosecutor  to  give  notice  of  the  applicatioDt 
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k  is  intended  that  the  accused  shall  also  be 
heard  on  affidavit,  so  that  there  will  be  a 
preliminary  trial  by  the  Court  on  affidavit 
m  anticipation  of  a  trial  by  jury.  If  the 
application  to  the  Coort  is  intended  to  be 
exparte,  such  a  course  of  procedure  is  still 
more  objectionable. 

By  the  clause,  marked  C,  it  is  proposed 
to  enact : — 

"  That  no  person  who  shall  have  been  com- 
mitted to  take  his  trial,  or  shall  have  been 
bound  by  reco^niizance  to  appear  to  take  his 
trial,  or  against  whom  any  detainer  shall  have 
been  lodged  to  take  his  trial,  at  the  Central 
Criminal  Court,  or  at  any  such  session  of  the 
peace  as  aforesaid,  during  any  sitting  of  such 
Coart  or  setision,  shall  be  tried  at  the  sitting 
during  which  he  shall  have  been  so  committed, 
detained,  or  bound  to  appear  as  aforesaid." 

The  effect  of  which  will  be,  that  a  party 
chafed  with  a  trivial  or  a  grave  offence,  at 
the  commencement  of  a  Session,  however 
desirous  to  be  tried,  will  have  to  remain  in 
custody,  whether  he  be  innocent  or  guilty 
until  the  arrival  of  the  next  Session,  it  may 
be,  to  the  utter  destruction  of  his  business 
aud  prospects,  and  with  a  certain  increase 
of  the  county  rates. 

By  the  next  clause,  marked  D.,  the 
jastioe  before  whom  any  charge  is  made 
against  a  person  already  in  custody,  is 
authorised  to  issue  his  warrant  to  the  gaoler 
in  whose  custody  such  person  is,  command- 
ing the  prisoner  to  be  brought  before  such 
justice  to  be  dealt  with  according  to  law. 
So  far  the  clause  appears  to  be  reasonable 
and  inteUigible,  but  at  the  conclusion  these 
words  are  added  : — 

"And  every  person  removed  by  virtue  of 
any  such  warrant  shall  be  deemed  to  be  removed 
by  virtue  of  a  writ  of  habeas  corpus,  and  shall 
be  dealt  with  in  the  same  manner  in  all  respects 
as  if  he  had  been  actually  removed  by  virtue  of 
that  writ" 
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would  not  be  allowed  against  an  indictment 
found  by  a  Grand  Jury,  and  also — 

"  That  no  such  information  shall  be  quashed, 
vacated,  or  set  aside,  nor  shall  any  person 
charged  thereby  be  acquitted,  by  reason  that 
the  oflfence  therein  charged  differs  in  its  legal 
definition  from  the  offence  specified  in  the  com- 
mitment or  detainer,  or  for  which  he  was  held 
to  bail,  provided  such  information  be  applicable 
to  the  facts  appearing  upon  the  examinations 
returned  to  the  Court" 

By  a  subsequent  clause,  the  privilege  of 
the  Attorney-General  to  file  ex  officio  in- 
formations, and  the  jurisdiction  of  the  Court 
of  Queen's  Bench,  is  expressly  preserved.  ^ 

Every  one  with  practical  experience  is 
aware  that  very  difficult  (questions  of  law 
frequently  arise  in  prosecutions  for  jjerjury, 
and  it  has  long  been  held  that  the  justices 
at  Sessions  have  not  jurisdiction  in  such 
cases.  It  is  now  proposed,  however,  to 
enact— 

"That  the  justices  of  the  peace  at  any  ses- 
sions of  the  peace  holden  within  the  City  of 
London  or  Metropolitan  Police  District  shall 
and  may  try  any  person  for  perjury  or  subor- 
nation of  peijury,  or  for  making  or  suborning 
any  other  person  to  make  a  false  oath,  affirma* 
tion,  or  declaration  punishable  as  peijury  or 
as  a  misdemeanor,  any  statute  or  usage  to  the 
contrary  notwithstanding." 

The  necessity  or  expediency  of  this,  as 
well  as  of  many  other  of  the  proposed 
alterations,  is  not  so  obvious  as  to  satisfy 
us  that  they  should  be  adopted,  without 
more  discussion  and  consideration  than  the 
public  and  the  profession  have  yet  had  im 
opportunity  of  bestowing  upon  them.  It  is 
desirable,  at  all  events,  to  know,  whether 
the  measure  in  its  present  shape  has  the 
sanction  and  concurrence  of  the  Law  Officers 
of  the  Crown,  under  whose  auspices,  the 
very  different  bill,  under  the  same  title,  was 
at  first  launched. 


Why  it  should  be  expedient  to  require  a 
justice  to  determine  upon  the  legality  of 
the  original  detention  of  a  prisoner  brought 
hefore  him,  perhaps  on  a  totally  different 
charge,  as  upon  a  writ  of  habeas  corpus^  we 
are  at  a  loss  to  conceive. 

The  onlv  section  of  importance  in  the 
amended  bill,  also  found  in  the  original,  is 
that  (printed  ante,  vol.  37,  p.  467^  which 
directs  that,  in  lieu  of  an  indictment,  an 
information  shall  be  filed  by  the  officer  of 
the  Court  against  any  person  committed  or 
bound  to  take  his  trial  at  such  Court ;  and 
it  is  proposed  to  enact,  that  no  objection 
shall  be  allowed  to  such  information  which 


SMALL  DEBTS'  ACT  AMENDMENT. 

Thb  attempt  to  extend  the  jurisdiction 
of  these  local  Courts  from  20/.  to  50/.  has 
been  very  properly  negatived.  It  does  not 
appear  that  the  Attorney-General  intended 
to  enlarge  the  jurisdiction  as  to  its  pecuniary 
amount;  but  he  endeavoured  to  carry  a 
clause  for  extending  most  grievously  the 
^ern'^ona/ jurisdiction  of  the  Courts,  so  as 
to  render  it  necessary  for  every  plaintiff, 
with  his  witnesses,  at  whatever  oistanoe,  to 
follow  his  debtor  to  his  own  district.  This 
would  have  been  so  intolerable  that  it  was 
strongly  opposed,  and  the  clause  abandoned* 
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It  ^nXL  remaiD,  tberdbre,  to  plaintiffs  who 
reside  more  than  20  mHes  from  the  defend- 
ant to  resort  to  the  Superior  Courts^  if  they 
think  proper.     So  far  so  good. 

But  the  mischief  still  remains  of  depriv- 
ing the  suitors,  whether  plaintiffs  or  defend- 
ants,  of  the  power  of  employing  a  respec- 
table practitioner,  by  the  iee  for  attendance 
being  confined  to  10«.,  or  at  the'  most  to 
15«.,  for  attending  the  Court,  including  the 
previous  advice  and  preparations  for  the 
trial. 

The  clause  in  the  existing  act  which  re- 
quires the  leave  of  the  judge  to  be  obtained 
by  counsel  or  attorney  before  they  can  be 
heard  still  continues  unaltered.  How  incon- 
sistent this  with  the  recent  power  given  to 
every  prisoner  in  the  most  petty  case  to  be 
heard  by  counsel ! 

The  clause  still  remains,  also,  in  the  new 
hill,  for  taking  away  the  privilege  of  At- 
torneys who  are  compelled  to  attend  the 
Superior  Courts  from  suing  in  those  Courts 
according  to  their  ancient  rights,  which 
were  granted  for  the  advantage  of  their 
clients.  But  it  seems  that  in  every  way 
the  profession  is  to  be  sacrificed,  without 
even  the  consolation  of  effecting  any  pubhc 
good. 

Again,  in  no  case,  or  under  any  restric- 
tions, can  an  appeal  be  made  from  the  de- 
cbions  of  the  Connty  Court  judge. 

The  advantages  which  are  supposed  to 
hsre  resulted  from  these  Courts,  we  are 
persuaded  are  grossly  exaggerated,  and  the 
evfls  kept  out  of  sight.  The  truth  is,  that 
the  great  multitude  of  cases  in  the  County 
Courts  were  equally  well  disposed  of  in  the 
Courts  of  Request ;  and  in  fact,  in  all  the  un- 
dbputed  claims  the  suitors  derive  no  in- 
creased benefit  whatever,  and  pay  a  much 
laiger  expense ;  whilst  a  great  proportion  of 
litigated  questions  are  abandoned  from  the 
trouble,  inconvenience,  and  loss  of  time  in 
conducting  the  proceedings  without  profes- 
aional  assistance. 

BANKRUPT  LAW  CONSOLIDATION 
BILL. 

The  Select  Committee  of  the  House  of 
Commons  have  not  yet  made  their  report 
upon  this  bill,  although,  we  are  informed, 
that  several  witnesses  have  been  examined 
and  much  time  occupied  in  its  discussion. 
It  seems,  the  Attorney-General  has  sub- 
mitted to  the  Committee  a  draft  of  what  is 
called  a  "  corrected "  bill,  making  such  ex- 
tensive changes  in  the  measure  sent  down 
'from  the  Peers,  that  the  Lords  may  have 


some  difficulty  in  recognizing  the  metsore 
they  produced.  If  the  changes  suggested 
by  the  Attorney-General  should  be  adopted 
by  the  House  of  Commons,  there  is  Uttle 
chance  that  the  bill  will  obtain  the  Royil 
assent  this  year.  The  present  state  of  tbe 
Session,  and  the  public  business  dependiiig 
in  Parliament,  renders  it  impossible  that  al- 
terations so  extensive  and  important  can 
obtain  the  attention  and  consideration  to 
which  they  are  entitled,  during  the  few 
weeks  that  remain  before  the  prorogatioa. 
Indeed,  anxious  as  the  commerdal  and 
trading  classes  undoubtedly  are  to  see  a  bill 
for  the  consolidation  and  amendment  of  the 
Law  of  Bankruptcy  in  actual  operation,  we 
iqpprehend  they  would  prefer  that  the  sub- 
ject should  stand  over  till  next  Session, 
rather  than  that  a  mutilated  and  imperfect 
measure — which  must  inevitably  be  again 
altered — should  now  become  the  law: 

At  the  moment  we  write,  we  cannot  as- 
certain that  the  "corrected'*  version  of  the 
bill  by  the  Attorney-General  has  yet  been 
printed,  and  are  therefore  unable  to  an- 
nounce, with  anything  like  precision,  the 
scope  of  the  alterations  proposed  by  the 
learned  gentleman. 


NEW  STATUTES  EFFECTING  ALTBEA- 
TIONS  IN  THE   LAW. 

[The  Statutes  of  this  Session  printed  in  the 
last  and  the  present  Volumes,  are  as  follow  :- 

Buckingham  Assizes,  vol.  37,  p*  ^8. 

IncloBure  of  Commons,  vol.  37,  p.  408. 

Appointment  of  Overseers  of  Poor,  vol.  37i 
p.  '448. 

Law  of  Larceny  Amendment,  vol.  37i  p-  4"^* 

Annual  Indemnity,  vol.  37,  p.  489* 

Petty  Sessions  in  Counties  and  Boroughs,  p. 
78,  ante. 

Maintenance  of  Poor  out  of  Workhouses,  p. 
101,  ante. 

Costs  of  Distraining  for  Highway  Rates,  p. 

127,  ante. 
Defective  Powers  of  Leas'mg,  p.  187,  «»^J 


sheriff  of  wkstmoekijlnd. 
12  &  13  Vict.  c.  42. 

An  Act  to  provide  for  the  Execution  for  One 

Year  of  the  Office  of  Sheriff  in  the  county  of 

Westmoreland.    [13th  July,  1849.] 

This  act  recites,  that  Henry  Earl  of  Thanet, 

deceased,  was  in  his  lifetime  and  at  the  time  of 

his  death  HercdiUry  High  Sheriff  of  the  couoty 

of  Westmoreland ;  that  he  died  on  or  about 

the  12th  day  of  Jane,  ]849>  without  istne:  Aod 

it  is  alleged  that  he  duly  made  and  publisbed 

his  last  will  and  tesUment  in  writing,  beariog 

date  the  2l8t  day  of  December,  1848,  whereby 

he  devised  and  nequeathed  the  said  office  of 
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sheriff  to  one  Itiehard  Tafton  for  life,  with 
ffivws  remainders  over:  And  donbta  have 
arisen  whether  the  said  office  of  sheriff  passed 
by  the  said  will,  or  whether  the  same  became 
m  the  dnjth  of  the  said  Henry  Earl  of  Thanet 
vested  ia  his  said  heir  Vr  heiress  at  law,  or 
vbetber  the  same  became  escheated  to  the 
Crown;  and  such  doubts  and  rights  cannot 
conveniently  be  settled  and  ascertained  within 
the  time  necessary  for  executing  and  performing 
the  said  office  of  sheriff  within  the  said  county : 
And  it  is  necessary,  for  the  administration  of 
jastice  widiin  the  said  county  of  Westmoreland, 
that  a  sheriff  for  the  said  county  should  forth- 
with be  appointed  until  such  doubts  and  rights 
shall  be  settled  and  ascertained  :  It  is  therefore 
enacted.  That  it  shall  and  may  be  lawful  for 
the  Queen  to  nominate  and  to  appoint,  in  such 
manner  and  form  as  is  provided  by  an  act  3  & 
4  W.  4,  c.  99,  such  person  to  be  sheriff  for  one 
year  of  the  county  of  Westmoreland  as  she 
shall  by  the  advice  of  her  council  think  fit ; 
and  such  person  so  to  be  nominated  arid  ap- 
pmnted  shall  hold,  use,  and  execute  the  said 
office  of  sheriff  within  the  said  county  of  West 
moreland  during  one  year  from  the  dale  of 
soch  appointment,  or  for  any  shorter  period,  in 
case  her  said  Majesty  shall  by  an  order  in 
council  so  order  and  direct,  and  upon  taking 
the  oath  of  office  by  the  said  act  prescribed 
shall  from  thenceforth  have  and  exercise  all 
powers,  privileges,  and  authorities  whatsoever 
nereonto  usually  exercised  and  enjoyed  by  the 
sheriff  of  the  county  of  Westmoreland,  or  any 
other  sheriff,  now  or  hereafter  appointed  under 
and  by  virtue  of  the  said  act,  and  shall  be  sub> 
jectto  the  same  duties  and  liabilities  as  the 
sheriff  of  the  county  of  Westmoreland  has 
hitherto  been  subject  and  liable  to,  and  to  all 
the  fiabilities  imposed  upon  sheriffs  in  England 
and  Wales  by  the  said  recited  act. 

2.  That  it  shall  and  may  be  lawful  to  and 
for  her  said  Majesty,  by  any  order  in  council 
to  be  hereafter  made,  to  order  and  direct  that 
from  and  after  a  certain  day  to  be  therein 
named  all  the  powers,  authorities,  rights,  privi- 
leges, and  liabilities  by  the  said  recited  act  or 
this  act  conferred  or  imposed  upon  the  said 
person  so  to  be  nominated  and  appointed  as 
aforesaid  shall  from  and  after  such  day  cease  < 
determine,  save  and  except  that  the  said  sheriff 
80  to  be  nominated  and  appointed  as  aforesaid 
shall  be  Uable  and  amenable  to  all  such  suits, 
actions,  and  proceedings,  and  to  make  all  such 
letnms,  as  any  other  sheriff  for  any  other 
connty  of  England  or  Wales  is  now  subject  or 
liable  to. 

3.  That,  subject  only  to  the  power  by  this 
act  professed  to  be  given  to  her  Majesty  to  ap- 
point a  person  to  the  office  of  sheriff  of  the 
county  of  Westmoreland  for  one  year  as  afore- 
laad,  nothing  herein  contained  shall  prejudice 
or  affifict  the  title  in  her  Majesty,  her  heirs  or 
Meeestors,  in  respect  to  the  said  office,  or  the 
title,  right,  or  interests  of  any  person  or  persons 
claimiag  or  to  claim,  by  descent,  devise,  or 
otherwise,  the  said  office  of  sheriff  of  the  county 
of  Westmoreland. 


NOTICES  OF  NEW  BOOKS. 


The  New  Chancery  Practice,  comprimng 
all  the  Alterations  effected  by  the  recent 
Orders  and  Statutes^  with  Practical  JW- 
reetions,  Forms,  ^e.  By  Thomas  H. 
ATCRBOtJRN,  Esq.,  Barrister-at-Law, 
and  HtJBERT  Ayckbourn.  Third 
edition.  London :  H.  Butterworth.  Pp« 
548,  Appendix,  192. 

This  is  an  improved  and  much-enlarged 
edition  of  the  original  work,  the  success  of 
which  has  induced  the  first  author  and  his 
learned  colleague  to  extend  their  labours^ 
and  comprise  in  the  present  volume  several 
additional  subjects,  namely*  the  practice 
with  respect  to  restraining  orders,  stop 
orders,  the  investment  of  ponies,  and  the 

Eayment  of  trust  funds  into  Court.  They 
ave  also  detailed  the  practice  in  the 
Masters*  Offices  upon  sales,  the  production 
of  documents,  and  upon  inquiries  as  to 
heirs-at-law  and  next  of  kin.  The  Ap- 
pendix of  Precedents  has  also  been  en-* 
Urged,  and  now  contains  the  ordinary  foims 
required  in  the  prosecution  of  inquiries  be- 
fore the  Master. 

The  recent  Greneral  Orders,  with  the 
cases  upon  their  construction,  have  been 
collected,  and  the  work  will  doubtless  be 
useful  to  the  practitioner  in  all  ordinary 
cases,  and  will  materially  assist  the  student, 
though  it  cannot  supersede  the  larger  works 
of  Mr.  Daniel  and  Mr.  Smith.  / 

The  volume  is  divided  into  four  parts. 
The  First  Part  treats  of  the  ordinary  pro- 
ceedings in  a  suit  in  Chancery  up  to  the 
time  of  the  decree,  comprising  : — 

1st,  The  commencement  of  a  suit : — 1.  The 
bill.  2.  Subpoena  to  appear.  3.  Appearance 
by  default. 

2ndly,  Plaintiffs'  proceedings  in  default  of 
answer : — 1 .  Process  of  contempt.  2.  Bill  prt 
confesso.    3.  Traversing  note. 

3rdly,  The  defence:  —  1.  Appearance.  1. 
Answer.  3.  Demurrer.  4.  Plea.  5.  Die* 
claimer. 

4thly,  The  plaintiffs'  proceedings  after  an- 
swer:— 1.  Exceptions  to  answer  for  insuffi- 
ciency.   2.  Replication. 

5thly,  Evidence : — 1.  The  nature  of  evidence. 
2.  Interrogatories.  3.  Examination  of  wit- 
nesses. 4.  SnbpoBna  for  witnessed.  5.  Pub* 
lication. 

6thly,  The  hearing  and  decree,  &c. :  —  !• 
Setting  down  the  cause.  2.  Subpoena  to  hear 
judgment.  3.  The  brief,  &c.  4.  The  hearing. 
5.  The  decree. 

Having  thus  arranged  the  ordinary  pn>« 
ceedings  in  a  suit,  the  authors,  in  the 
Second  Part,  treat  o£  particular  proceedingfi 
in  a  suit. 
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let,  Of  particular  bill : — 1.  Bill  of  partition. 
2,  For  specific  performance.  3.  Foreclosure. 
4.  Interpleader.  5.  To  perpetuate  testimony. 
6.  For  discovery.  7.  Revivor.  8.  Supple- 
mental. 9.  Revienr.  10.  Cross  bilL  11.  In- 
formation. 

2ndly,  Particular  writs,  &c.: — 1.  Injunctions. 

2.  Ne  exeat  regno.    3.  Distringas  on  stock. 

4.  Restraining  orders. 

3rdly,  Interlocutory  proceedings  ; — 1.  Mo- 
tions.    2.  Petitions.     3.  Affidavits. 

4thly,  Incidental  proceedings: — 1.  Dismis- 
sal of  a  bill.  2.  Staying  proceedings.  3.  Scan- 
dal and  impertinence.  4.  Production  of  docu- 
ments.   5.  Further  directions.    6.  Costs. 

Sthly,  Proceedings  directed  by  the  Court:— 
1.  Issue.    2.  Action  at  law.    3.  Special  case. 

6tfa]y,  Re-hearings  and  appeals: — 1.  Re- 
hearing and  appeal  in  general.  2.  Appeal  to 
the  Lords. 

7thly,  Proceedings  in  the  Accountant-Ge- 
neral's office : — 1.  Payment  and  transfer  into 
Court.    2.  Payment  and  transfer  out  of  Court. 

3.  Investments.    4.  Sale  of  stock.    5.  Carrying 
over.     6.  Stop  orders. 

The  Third  Part  treats  of  proceedings  in 
the  Masters'  Offices. 

Ist,  The  ordinary  proceedings  :— 1.  Of  pro- 
ceedings generally.  2.  Referring  the  suit.  3. 
Warrants.  4.  Evidence.  5.  Interrogatories. 
6*  Examination.    7.  The  report. 

2ndly,  Particular  proceedings  and  inquiries  : 
— 1 .  Sales.   2.  Accounts.   3.  Debts.   4.  Assets. 

5.  Production  of  documents.    6.  As  to  heirs  at 
law  and  next  of  kin. 

The  Fourth  Part  relates  to  particular 
parties  in  a  suit,  viz.: — 1.  Infants.  2. 
Eeceivers.     3.  Paupers.     4.  Solicitors. 

This  last  head  ''Solicitors'*  is  inaccu- 
rately placed  as  the  4th  section  in  the 
chapter  on  **  particular  parties  in  a  suit." 
It  should  have  formed  a  separate  chapter 
consisting  cf  the  following  sections: — 1. 
Service  under  articles.  2.  Admission.  3. 
Certificate.  4.  Delivery  of  Bill.  5.  Taxa- 
tion, &c.  "Within  the  compass  of  twenty- 
four  pages  a  concise  statement  is  given  upon 
these  several  parts  of  the  law  relating  to 
solicitors. 


EXEMPTION  OF  BUILDING 
SOCIETIES  FROM  STAMP  DUTIES. 

A  CASE  recently  decided  in  the  Court  of 
Common  Pleas, — Walker  v.  Giles  and  an- 
other, — ^with  reference  to  securities  given 
for  loans  made  by  benefit  building  societies, 
established  under  the  protection  of  the  sta- 
tute 6  &  7  Will.  4,  c.  32,  has  excited  very 
general  attention  amount  professional  men 
and  others  interested  m  the  well-being  of 
these,  if  properly  conducted,  certainly  very 
useful  associations.      An  authentic  report 


of  the  case  has  just  been  put  forth  by  Mr. 
Scott,  the  well-known  reporter,  in  a  coa- 
veniently  accessible  form.* 

This  decision  will,  we  trust, — notwitii- 
standing  the  doubt  sought  to  be  cast  upon 
it  by  one  of  our  Contemporaries, — ^finally 
settle  a  point  upon  which  much  contrarie^ 
of  opinion  has  hitherto  been  entertained,  viz., 
whether  a  mortgage  deed  given  by  a  borrow- 
ing member  to  the  trustees  of  a  building 
society,  is  exempted  from  stamp  duty. 

The  ground  upon  which  it  was  in  that 
case  sought  to  establish  the  exemption,  was 
this:— The  37th  section  of  the  Friendly 
Societies'  Act,  10  Geo.  4,  c.  56,  enacts,^  > 

"  That  no  copy  of  rules,  power,  warrant,  or 
letter  of  attorney,  granted  or  to  be  granted  by 
any  person  or  trustee  of  any  society  established 
under  this  act,  for  the  transfer  of  any  share  in 
the  public  funds  standing  in  the  name  of  such 
trustee,  nor  any  receipt  given  for  any  dividend 
in  any  public  stock  or  fund,  or  interest  of  ex- 
chequer bills,  nor  any  receipt,  nor  any  entrv  in 
any  book,  or  receipt  for  money  deposited  in 
the  funds  of  any  such  society,  nor  for  any 
money  received  by  any  member,  his  or  her 
executors,  adnainistrators,  assigns,  or  attorney!, 
from  the  funds  of  such  society,  nor  any  hmd 
nor  other  security  to  be  given  to  or  on  acoom4 
of  any  such  society,  or  by  the  treasurer  or 
trustee  or  any  officer  thereof,  nor  any  draft  or 
order,  nor  any  form  of  assurance^  nor  any  ap- 
pointment of  any  agent,  nor  any  certificate  or 
other  instrument  for  the  revocation  of  any  snch 
appointment,  nor  any  other  instrument  or  <foci- 
ment  whatever,  required  or  authorized  to  he 
given,  issued,  signed,  made,  or  produced,  in  pW' 
suanee  of  this  act,  shall  be  subject  or  liable  to, 
or  charged  with,  any  stamp  duty  or  duties 
whatsoever." 

The  last  section  of  the  Building  Societies' 
Act,  6  8c  7  Will.  4,  c.  32,  recites,  that 

"  Certain  societies,  commonly  called  build* 
ing  societies,  have  been  established  in  different 
parts  of  the  kingdom,  principally  among  the 
mdustrious  classes,  for  toe  purpose  of  raising, 
by  small  periodical  subscriptions,  a  fund  to 
assist  the  members  thereof  in  obtaining  a  small 
freehold  or  leasehold  property,  and  it  is  expe- 
dient to  afford  encouragement  and  protection 
to  such  societies,  and  the  property  obtained 
therewith."  It  then  proceeds  to  enact,  "  that 
it  shall  and  may  be  lawful  for  any  number  of 
persons  in  Chreat  Britain  and  Ireland  to  form 
themselves  into  and  establish  societies  for  the 
purpose  of  raising,  by  monthly  or  other  sub- 
scriptions of  the  several*  members  of  such 
societies,  shares,  not  exceeding  the  value  of 
150L  for  each  share,  such  subscriptions  not  to 

'  The  case  of  Walker  v.  Giles  and  another, 
decided  in  the  Court  of  Common  Pleas,  in 
Trinity  Vacation,  1849.  By  John  Scott,  of  the 
InnerTemple,  Esq.,  Barrister-at-Law.  Spettigne 
and  Farrance.  Demy  8yo.  Pp.  49. 
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exceed  in  the  whole  209.  per  month  for  each 
share,  a  stock  or  fund  for  the  purpose  of 
enabling  each  member  thereof  to  receive  out 
of  the  funds  of  such  society  the  amount  or 
value  of  his  or  her  share  or  snares  therein,  to 
erect  or  purchase  one  or  more  dwelling-house  or 
dwelllDg-houses,  or  other  real  or  leasehold 
estate,  to  be  secured  by  way  of  mortgaoe  to  such 
society  until  the  amount  or  value  of  his  or  her 
shares  shall  have  been  fully  repaid  to  such  so- 
ciety, with  the  interest  thereon,  and  all  fines 
and  other  payments  incurred  in  respect  there- 
of," &c.  And  section  4  enacts  "  that  all  the 
provisions  of  the  10  Geo.  4,  c.  56,  '  An  Act  to 
consolidate  and  amend  the  Laws  relating  to 
Friendly  Societies,'  and  also  the  provisions  of 
the  4  &  5  Will.  4,  c.  40,  (to  amend  the  10  Geo. 
4,)  iofar  as  the  same,  or  any  part  thereof,  may 
U  appUcable  to  the  purposes  of  any  benefit 
hmlding  society,  and  to  the  framing,  certifying, 
inrolling,  and  altering  the  rules  thereof,  shaU 
extend  and  apply  to  such  benefit  building  sO" 
ciet3f,  and  the  rules  thereof,  in  such  and  the 
same  manner  as  if  the  provisions  of  the  said 
acts  had  been  herein  expressly  re-enacted** 

The  combined  operation  of  these  several 
provisions,  it  was  insisted,  on  the  one  hand, 
exempts  from  stamp  duty  all  securities  given 
to  or  on  account  of  benefit  building  societies, 
—that  is,  all  such  securities  as  those  so- 
cieties are  authorized  to  take,  ex  coneessis, 
indading  mortgages. 

On  tbe  other  hand,  it  was  insisted, — 
first,  that  the  only  exemption  from  stamp 
duty  m  favour  of  building  societies,  is  that 
which  is  contained  in  sect.  8  of  the  6  &  7 
¥1114,  c.  32,  which  enacts,  "  That  no  rules 
of  any  society,  or  any  copy  thereof,  nor  any 
transfer  of  any  share  or  shares  in  any  such 
society,  shall  be  subject  or  liable  to  or 
charged  with  any  stamp  duty  or  duties 
whatsoever," — secondly,  that  the  4th  section 
of  the  6  &  7  Will.  4,  c.  32,  only  intended 
to  incorporate  into  that  act  such  of  the  pro- 
imms  of  the  10  Geo.  4,  c.  56,  and  4  &  5 
"WilL  4,  c.  40,  as  .had  reference  to  the 
"^miDg,  certifying,  inrolling,  and  altering 
the  rules  "  of  the  society,— thirdly,  that,  at 
all  events,  the  exemption  was  limited  by  the 
subsequent  provision  of  the  3  &  4  Vict.  c. 
73,  s.  1,  to  transactions  where  the  sum 
which  is  the  subject  of  the  security  shall 
not  exceed  200/. 

The  Lord  Chief  Justice,  in  delivering  the 
judfipment  of  the  Court,— aflcr  referring  to 
the  statutes, — says, 

''Reading  the  37th  section  of  the  10  Geo.  4, 
c.  56,  as  incorporated  into  the  6  &  7  Will.  4, 
c.  32,  80  far  as  applicable,  it  seems  to  us  to 
exempt  from  stamp  duty  all  securities  given 
for  the  purpose  of  carrying  the  last-mentioned 
4ct  into  effect.  •  •  •  •  It  has,  however, 
been  msisted  that  the  3  &  4  Vict.  c.  73,  s.  1, 
which  limits  the  exemption  from  stamp  duty 


in  the  case  of  friendly  societies,  to  transactions 
where  the  sum  to  be  assured  to  any  individual 
shall  not  exceed  200/.,  has  the  effect,  not 
only  of  diminishing  the  exemption  as  regards 
friendly  societies,  but  also  that  of  restricting  it 
to  the  Uke  extent  in  the  case  of  building  so- 
cieties. We  think  that  statute  has  no  such 
effect.  The  exemption  in  the  10  Geo.  4,  C.  56, 
s.  37,  is,  by  the  6  &  7  Will.  4,  c.  32,  s.  4,  in- 
corporated in  the  latter  act,  as  if  it  had  been 
therein  expressly  re-enacted, — ^which  would  not 
be  the  case  if  it  were  to  be  held  to  be  abro- 
gated by  the  passing^  of  a  subsequent  act 
having  no  such  object  in  view.** 

So  decidedly  were  the  Court  of  opinion, 
that  this  immunity  from  stamp  duty  did 
exist,  that,  although  they  took  tmae  to  con- 
sider other  points  that  arose  in  the  case, 
they  did  not  see  fit  to  allow  that  question 
to  remain  for  a  moment  in  doubt. 

The  second  ground  urged  for  the  plaintiff, 
in  Walker  v.  Giles,  clearly  is  not  a  sound 
one;  for,  it  would  exclude  societies  esta- 
bUshed  under  the  6  &  7  WHl.  4,  c.  32,  from 
many  of  the  beneficial  provisions  of  both 
the  prior  statutes,  which  no  one  can  for  a 
moment  doubt  the  legislature  meant  to  ex- 
tend to  them ;  amongst  others,  from  the 
provision  in  the  4  &  5  Will.  4,  c.  40,  s.  8^ 
for  reinstating  a  member  who  has  been  im- 
properly expelled, — from  that  in  section  10, 
enabhng  a  member  to  be  called  as  a  witness 
(as  Leaver  was  in  the  principal  case)  in  any 
proceeding  respecting  the  property  of  the 
society, — and  from  that  in  section  12,  en- 
abling executors,  &c.,  of  deceased  officers  of 
the  society  to  pay  money  due  to  the  society, 
before  any  other  debts.  The  fallacy  of  the 
argument,  indeed,  is  obvious  from  the  fact 
that  the  Building  Societies'  Act,  6  &  7  Will. 
4,  c.  32,  would,  but  for  the  referential  in- 
corporation therein  of  all  these  and  other 
essential  provisions  of  the  two  former  acts, 
be  altogether  destitute  of  the  requisite  ma- 
chinery for  carrying  it  into  effect.  And  the 
circumstance  of  the  6th  section  of  the  sta- 
tute providing  that  nothing  "herein  con- 
tained" shall  authorize  any  benefit  building 
society  to  invest  its  funds  in  anv  savings' 
bank,  moreover,  presents  a  conclusive  an- 
swer; for,  it  evidently  refers  to  the  9th 
section  of  the  4  &  5  Will.  4,  c.  40,  which 
enables  the  trustees  of  friendly  societies  to  in- 
vest their  funds,  to  any  amount,  in  savings* 
banks, — thus  assuming,  that,  but  for  such 
express  enactment,  the  9th  section  of  the 
4  &  5  Will.  4,  c.  40,  would  have  become 
part  and  parcel  of  the  6  &  7  WiU.  4,  c  32, 
oy  force  of  the  provision  contained  in  sec.^  4. 
The  question  is  thus  treated  in  an  opinion 
lately  given  by  one  of  the  most  eminent 
I  conveyancers  of  the  day  : —  n  5 
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"  I  am  of  opinion  that,  as  two  out  of  three 

r!it8  of  documents  expressly  exempted  from 
payment  of  stamp  duties  by  the  6  &  7  W. 
4y  c.  32,  are  not  the  subject  of  exemption  under 
the  10  Geo.  4,  c.  56,  and  as  the  provision  con- 
tained in  the  latter  act  with  reference  to  stamp 
duties  was  su^iently  comprehensive  in  itself 
to  exempt  from  the  payment  of  the  duty  any 
mortgage  security  which  might  be  taken  by  a 
■ociety  coming  within  the  o]peratiou  of  the 
latter  act,  the  exemption  contained  in  the  8th 
lection  of  the  C  &  7  Will.  4,  c.  32,  does  not 
deprive  building  societies  of  the  benefit,  pre- 
viously extended  to  them  by  the  4th  section,  of 
the  more  general  exemption  contained  in  the 
10  Geo,  4,  c.  56 ;  and  that,  consequently,  a 
SBortffage  security  given  to  a  building  society  for 
liw  above  purpose  is  exempt  from  stamp  duty." 

Another  point  involved  in  Walker  v. 
Giles  was,  as  to  the  effect  of  the  words  of 
demise  that  are  not  infrequently  found  at 
the  end  of  deeds  of  this  description.  As  to 
Has,  the  ultimate  judgment  of  the  Court  of 
Common  Pleas  is  highly  important ;  and 
we  regret  thatour  limited  space  precludes  us 
from  mserting  it  here. 

The  whole  case,  as  published  by  Mr. 
Seotti  is  well  worthy  of  an  attentive  perusal. 
The  name  of  that  gentleman  is  a  sufficient 
Toucher  for  the  accuracy  of  the  report. 

It  is  foreign  from  our  present  purpose  to 
eonsider  whether  the  doubt  thrown  out  by 
the  Lord  Chief  Baron,  and  by  Mr.  Baron 
Parke,  in  Cut  bill  v.  Kingdom,  I  Exchequer 
Beports,  494,  is  well  founded  ;  or,  in  other 
words,  whether  the  preamble  of  the  6  &  7 
Will.  4,  c.  32,  sufficiently  indicates  the  real 
object  the  legislature  had  in  view,  viz.,  the 
encouragement  and  protection  of  societies 
amongst  the  industrious  classes,  **  for  the 
pnrpose  of  raising,  by  small  periodical  sub- 
scriptions, a  fund  to  assist  the  members 
thereof  in  obtaining  a  small  freehold  or 
leasehold  property.'  That  question  will, 
no  doubt,  ere  long  be  presented  for  a 
judicial  decision. 

One  argument,  and  perhaps  the  strongest 
that  has  yet  been  urged  in  support  of  the  im- 
position of  stamp  duty  upon  these  securities, 
is,  that  "mortgages  "  are  not  mentioned  in 
OT  contemplated  by  the  Friendly  Societies' 
Act,  10  G.  4,  c  56.  The  language  of  the 
37th  section,  however,  is  large  enough  to 
embrace  them,  and  there  clearly  would  be 
DO  impropriety  in  friendly  societies  investing 
Aehr  funds  in  that  species  of  security. 

In  the  case  of  Barnard  v.  Pilstoorth^  re- 
ferred to  in  a  note  to  the  report  of  Walker 
T.  Giles,  it  was  intended  to  raise  the 
question,  whether  a  mortgage  of  property 
already  in  the  possession  of  the  borrower 
was  within  the  provisions  of  the  Building 
Societies'  act. 


It  is  understood  that  the  entire  siibjectk 
abaut  to  undergo  material  kgbktive  altenp 
tions ;  and  we  learn,  from  a  source  upoo 
which  we  can  rely,  that  it  is  in  contempla- 
tion altogether  to  withdraw,  or  at  least  very 
materially  to  limit,  the  exemption  from 
stamp  duty  now  enjoyed  by  these  societies. 


STATUS  OF  ATTORNEYS. 

We  submit  to  our  readers  some  more 
letters  on  this  subject,  and  when  our  space 
shall  be  relieved  from  the  pressure  of  par- 
liamentary matters,  we  shall  be  ready  to 
discuss  the  whole  question  according  to  tlie 
vdshes  of  our  correspondents,  and  for  this 
purpose  we  invite  further  communicatioiB 
on  the  subject.  For  the  present,  we  can 
only  say  that  we  do  not  agree  in  opinion 
with  such  of  our  correspondents  as  maintain 
that  the  attorneys  and  solieitors  are  held  in 
low  esteem  by  the  public  in  general.  Nor 
do  we  think  that  the  evil  of  admitting  ill- 
educated  persons  into  the  profession  is  so 
extensive  as  has  been  assumed.  That  the 
evil  exists  to  a  considerable  extent,  there 
can  be  no  doubt,  but  we  think  it  does  not 
wholly  account  for  the  reflections  cast  upon 
part  of  the  profession.  There  are  several 
causes  at  work  which  produce  an  unpopular 
feeling  towards  the  practitioners  of  tiie  law, 
some  of  which,  we  apprehend,  are  unavoid- 
able in  any  large  community.     / 

On  the  practice  which  ia  supposed  ex- 
tensively to  prevail  amongst  attorneys,  of 
taking  articled  derks  without  premium,  and 
paying  them  a  salary  in  conaderation  of 
their  services,  there  is  much  to  be  said  on 
both  ^ides  of  the  question.  The  attorney 
who  has  a  managing  clerk  to  whom  he  pays 
a  liberal  salary,  and  in  order  to  save  a 
large  portion  of  it,  takes  him  as  an  articled 
clerk,  without  regard  to  his  attainments  of 
his  prospects  of  success,  does  aninjuiy  both 
to  the  clerk  and  the  profession,  and  in  an 
probability  will  have  reason  to  repent  it  in 
his  own  affairs.  On  the  other  hand,  where 
a  clerk  possesses  superior  ability  and  ade- 
quate attainments,  and  has  long  served  the 
attorney  with  zeal  and  integrity,  it  would 
be  an  illiberal  restriction  that  should  prevent 
the  attorney  from  advancing  the  mentonoo* 
clerk  to  a  position  in  which  he  may  pwv^ 
himself  worthy  of  bemg  admitted  into  the 
profession.  .    , 

Men  of  the  humblest  origin  are  admitted 
to  qualify  themselves  for  the  Church,  but  th«y 
must  necessarily  be  men  of  learning.  '""? 
should  they  not  be  admitted  into  the  Laj^ 
One  of  our  most  celebrated  advocates  was  d^ 


Stattu  of  Attomeyu 


22S 


sirous,  indeed*  that  no  man  should  be  called 
to  the  Bar  who  had  not  400^.  a  year  of  inde- 
pendent propertj.  This  was  something  more 
than  the  property  qualification  for  the  repre- 
sentatire  of  a  borough  in  partiament,  and 
perhaps  the  one  might  be  evaded  as  well  as 
the  other.  It  would  seem»  in  these  times, 
looking  at  the  legislative  proposal- not  to 
pay  solicitors  more  than  one-half  their  bills 
until  they  have  been  taxed,  that  they  ought 
to  be  capitalists  of  no  small  amount. 
Property  may  constitute  some  guarantee 
against  misconduct  by  affording  the  means 
of  redress,  but  the  best  test,  both  of  moral 
fitness  and  intellectual  capacity,  are,  or 
ooght  to  be,  placed  in  the  hands  of  the  Ex- 
aminers, and  the  rest  must  be  effected  by  a 
Tig;ilant  aapervision  over  all  cases  of  mal- 
piactioe. 

lb  the  B^tar  of  the  Legal  Observer. 

Sir, — ^I  have  been  much  interested  in  the 
correspondence  that  has  taken  place  in  your 
journal  upon  the  letter  of  "  An  Attorney," 
and  can  only  say  that  in  my  opinion  nothing 
has  at  present  been  written  that  at  all  disproves 
"An  Attorney's"  assertions  as  to  the  social 
posi^n  of  attorneys,  nor  the  causes  as  stated 
Dy  him  for  such  position,  which  he  states  to  be 
nnenmable.  Although  his  letter  is  rather  blunt 
and  rery  plain  spoken,  still  I  think  it  is  pretty 
correct  on  the  whole.  His  remarks  may  not 
be  palatable,  but  nevertheless  may  be  true. 

I  agree  much  with  the  Law  Review,  and 
ilunk  that  the  plan  sugjicested  by  the  writer 
would  tend  greatly  to  elevate  our  profession ; 
but  stiU  we  ought  to  do  something  of  ourselves 
to  keep  the  profession  select.  I  am  a  youuff 
attorney,  of  barely  five  years'  standing,  and 
hare  no  wish  to  appear  in  public,  and  perhaps 
subject  to  the  odium  of  a  certain  portion  of  my 
brethren  for  advocating  the  conservative  opi- 
nions of  "  An  Attorney,"  which  do  not  appear 
to  be  very  popular ;  but  as  it  cost  my  family 
about  700Z.  before  I  could  start  for  myself, 
besides  having  been  expensively  educated  until 
eighteen,  I  tfink  that  I  and  those  who  enter 
the  profession,  under  similar  circumstances, 
have  a  right  to  expect  such  a  profession  to 
contain  mostly  men  of  enlightened  and  honour- 
able views  towards  mankind  at  large,  and  not 
men  who  think  only  of  how  much  they  can  ffet 
out  of  each  unfortunate  client  or  defendant  with 
whom  they  may  come  into  contact. 

My  old  "governor"  used  to  say  to  me  that  the 
best  lawyer  was  the  man  who  kept  his  clients 
put  of  law ;  and  that  an  attorney  ought  to  think 
of  his  client  first,  the  opponent  second,  and 
bimself  last. 

I  think.  Sir,  that  something  ought  to  be,  and 
must  be,  done  by  the  elder  members  of  the 
Law  Society,  to  set  us  younger  fellows  the 
example,  and  I  assure  you  that  it  will  be 
eagerly  followed.  I  should  like  to  see  a  rule 
adopted  that  no  articled  clerk  (except  son  or 


nephew)  be  taken  by  any  attorney  under  a  fee 
of  500/.,  and  that  the  profession,  when  appear- 
ing in  Court,  adopt  a  proper  forensic  costume. 
I  express  the  sentiments  of  fifteen  gentlemen  of 
about  the  same  standing  as  myself.      A.  U, 

Sir, — ^It  was  not  my  intention  to  have  in- 
truded upon  you  acpiin,  but  the  very  able  letter 
of  your  correspondent,  6.  A.,  almost'makes  it 
necessary  that  I  shoiild  say  a  word  or  two 
more.  The  Question  between  G.A.  and  my- 
self is,  "  whetner  attorneys  as  a  class  or  as  indi- 
viduals stand  in  a  good  position  with  society 
at  large."  My  position  is  that  as  a  class  they 
are  not  thought  well  of:  G.  A.  thinks  that  it  ia 
only  as  individuals  that  is  the  case,  but  as  a 
class  attorneys  stand  well. 

Now,  Sir,  just  let  us  examine  into  this.  As 
a  class,  the  attorney  is  excluded  from  all 
offices  and  posts  of  honour.  He  cannot  be  a 
Magistrate;  he  cannot  be  a  Judge  of  an  In- 
ferior Court ;  he  cannot  be  a  Commissioner  in 
Bankruptcy  or  Insolvency  or  Master  in  Chan* 
eery ;  he  is  never,  or  very  seldom,  appointed 
Solicitor  to  any  Government  Board,  those 
offices  always  being  conferred  on  barristers; 
but  how  or  why  I  have  long  tried  to  find  out, 
seeing  that  attorneys  and  solicitors  ought  to 
be  properly  admitted;  he  is  not  allowed  to 
plead  at  quarter-sessions — ^he  is  merely  per- 
mitted  to  do  so  at  County  Courts — and  he  ia 
excluded  from  all  the  Inns  of  Court. 

It  surely  cannot  be  said  that  they  are  ex- 
cluded as  individuals ;  and  there  is  no  doubt 
that  they  are  so  excluded  by  society  :  and  the 
only  reason  that  suggests  itself  to  me  is,  that 
improper  parties  get  into  the  profession,  where- 
by the  profession  becomes  degenerated  and 
vulgar,  and  that  as  a  class  they  do  nothing  to 
distinguish  themselves  before  the  public.  I  am 
aware  that  amongst  the  older  members  of  my 
branch  of  the  profession,  (and  I  am  one,)  the 
idea  of  adopting  the  old-fashioned  attorney 
robe  ia  laughed  at ;  but  what  is  it  that  causes 
the  briefless  barrister  to  be  treated  with  so 
much  respect  by  the  public,  but  the  knowledge 
that  he  belongs  to  the  law,  such  knowledge 
being  obtained  by  his  costume  i 

I  think  that  we  older  members  of  the  pFO- 
fesslon  ought  not  to  look  to  ourselves  :  we 
are  safe.  We  do  not  require  any  further  sud 
than  we  already  possess ;  but  do  not  our 
junior  brethren  require  something  to  place 
them  in  a  better  position  than  they  now  stand  ? 
We  ought  not  to  say  "  om*  position  cannot  be 
affected — we  are  weU  known — ^and  why  should 
we  trouble  ourselves  about  such  a  matter  ?"  I 
think  it  is  our  duty  to  do  so ;  the  youuff  at- 
torney is  reluctant  to  push  himself  forward  on 
such  occasions. 

As  individuals,  I  think  many  attorneys  are 
treated  as  gentlemen,  but  it  is  only  as  indi- 
viduals they  are  so  treated ;  the  visiting  and 
marrying  into  respectable  families  depends  upon 
their  individual  worth.  As  to  their  evidence 
,  being  received  by  Parliament,  let  me  ask  G.A. 
'  who  it  is  that  a  Parliamentary  Committee  does 
not  examine  when  requisite  ?  and  such  Com* 
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mittees  have  received  valuable  information 
from  journeymen  of  all  sorts,  and  therefore  it 
would  be  strange  indeed  if  a  Solicitor  could  not 
now  and  then  also  g^ve  valuable  information. 

I  am  afraid,  therefore,  that  your  very  worthy 
correspondent,  6.  A.,  has  .not  proved  his 
position.  I  wish  he  had  done  so.  I  know 
and  feel  that  my  opinion  is  correct.  Let  any 
one  attend  any  of  the  courts,  he  constantly 
hears  and  sees  "the  attorney** — ^that  is  the 
name  he  is  called  in  a  sort  of  sneering  way — 
snubbed  by  barristers  and  some  (I  will  not 
say  all)  of  the  judges,  and  those  judges  who 
have  received  most  benefit  from  the  attorneys. 
I  maintain  that  at  present  the  attorneys  as  a 
class  do  not  hold  a  proper  position  in  society; 
and  I  think  that  you,  and  your  readers  gene- 
rally, will  bear  me  out.        An  Attorney. 

Sir — ^When  I  ventured  a  few  days  since  to 
offer,  through  the  medium  of  your  valuable 
columns,  a  few  remarks  objurgatory  of  the 
tone  of  sentiment'and  reasoning  of  "An  Attor- 
ney,''  I  had  not  seen  your  notification  that  you 
had  received  two  answers  to  his  letter  which 
you  intended  to  insert  in  ^our  next  number. 
I  rejoice,  however,  to  perceive  that  you  do  not 
agree  with  "An  Attorney."  I  believe  every 
member  of  our  profession  whose  opinion  is 
entitled  to  any  weight  will  know  how  to  esti- 
mate a  pseudo-gentility  when  attempted  to  be 
played  off  at  a  section  of  the  profession,  which, 
although  it  may  have  many  sins  to  answer  for,  is 
in  the  mass  every  whit  as  much  entitied  in  our 
land  of  freebom  men,  to  place  its  foot  on  the 
spoke  of  the  ladder  as  the  sensitive  section  of  the 
thousand  sovereign  remedy.  If  we  must  have 
vulgar -minded  men  on  the  roll,  give  me  them, 
pour  Tamour  de  Dieu,  with  brains  and  without 
money,  than  with  the  pelf  and  without  the 
brains.  I  do  not,  of  course,  intend  the  least 
personal  reflection  on  "  An  Attorney,"  but  I 
denounce  the  tendency  of  his  argument. 

The  following  Letter  is  added  to  those  on 
the  Status  of  Attorneys,  though  it  bears 
also  on  the  question  of  the  repeal  of  the 
Certificate  Duty : — 

Sir, — It  appears  to  me  that  much  unneces- 
sary fuss  is  made  about  the  trivial  tax  to  which 
our  profession  is  annually  subject.  My  firm 
impression  is,  that  its  abolition  will  be  anything 
but  a  boon  to  the  profession  at  large,  and  I 
had  much  rather  see  the  duty  paid  by  those 
who  enter  the  profession  for  the  first  few  years 
of  their  career  raised  to  12/.,  (the  duty  paid  by 
the  older  members  of  it,)  than  see  the  tax  itseU 
done  away  with,  or  in  the  slightest  manner  di< 
minished.  If  12/.  were  paid  by  every  member 
directly  he  took  out  his  certificate,  I  am  firmly 
of  opinion  that  it  would  deter  a  great  many 
persons  from  entering  it,  and  those  persons 
would  be  the  men  who  now — and  I  am  sorry  to 
think  there  are  a  good  many  such,  although, 
perhaps,  they  are  but  a  drop  in  the  stream— are 
the  means  of  causing  our  profession  to  be  so 
looked  down  upon  by  the  community  in  generaL 


As  the  tone  of  your  correspondents  genenUy 
is  opposite  to  mine,  perhaps  you  would  do  me 
honour  of  inserting  this  in  your  valuable  jour- 
nal, as  I  think  there  are  not  a  few  of  my 
brethren  who  will  concur  in  my  opinion. 
A  Solicitor  of  One  Year's  Standing. 


LAW  OF  TITHES. 
effect   of    lord    tenterden's    act.— 

SALKELD  v.  JOHNSTON. 

To  the  Editor  of  the  Legal  Observer. 
I  BEG  to  call  your  attention  to  an  article  ia 
your  contemporary  the  Jurist  of  the  5th  May, 
on  the  effect  of  Lord  Tenterden's  Act,  to  wbick 
act  you  adverted  in  vol.  37,  p.  127.  In  jovi 
first  article  on  the  subject,  (vol.36,  p.  410,) 
you  reported  the  questions  submitted  by  the 
liord  Chancellor  to  the  Barons  of  the  Ex- 
chequer  in  the  case  as  altered  and  amended 
from  that  previously  submitted  to  the  Gonrt  of 
Common  Pleas.  By  that  amendment  the 
question  in  Fellowes  v.  Clay,  4  A.  &  E.  313, 
was  imported  into  and  submitted  to  the  Barons 
of  the  Exchequer  as  a  separate  and  distinct 
(question,  and  as  the  primary  question  for  con- 
sideration in  disposmg  of  the  more  narrow 
question  that  really  and  alone  arises  upon 
me  pleadings  in  equity  in  Salkeld  v.  JoknstMy 
1  mre,  198,  upon  which  the  judges  of  the 
Court  of  Common  Pleas  had  been  divided 
in  opinion.  In  your  article,  vol.  37»  p*  12*1 
you  stated  more  particularly  the  question  Aat 
arises  upon  the  pleadings  in  Salkeld  v.  Jokiu 
ston,  as  distinguished  from  that  in  FeUowes  v. 
Clay,  and  stated  your  reasons  for  considering 
that  certificate  from  the  Exchequer  in  Sal- 
held  V.  Johnston  disposed  of  the  c^uestioa  in 
that  case,  and  which  was  first  submitted  to  the 
judges  of  the  Court  of  Common  Pleas,  but  not 
of  the  question  in  Fellowes  v.  Clay,  and  whi^ 
by  an  amendment  of  the  case  was  so  imported 
into  Salkeld  v,  Johnston.  As  to  the  proviso  an- 
nexed to  the  certificate  from  the  Barons  of  the 
Exchequer  upon  the  question  in  Fellowes  v. 
Clay,  viz.,  that  all  the  tithes  of  all  the  titheabk 
matters  from  time  to  time  growing  on  the  lands 
must  be  shown  to  have  been  during  the  whole 
of  the  period  withheld  adversely  and  under  a 
claim  as  of  right  acquiesced  in  by  the  tithe 
owner,  and  upon  the  construction  to  be  put 
upon  such  a  proviso  you  referred  to  the  judg- 
ment of  the  Court  of  Queen's  Bench  in  Tickle 
V.  Brown,  4  A.  &  E.  369-  Since  your  last 
article,  Salkeld  v.  Johnston  has  been  reported 
in  2  Exch.  R.  266;  but  no  judgment  has  yet 
been  delivered  upon  the  certificate  by  the 
Lord  Chancellor  upon  which  the  Tithe  Com- 
missioners reported  to  Sir  George  Grey  their 
intention  of  acting  and  which  intention  they 
have  since  carried  out.  Your  contemporary 
appears  to  suppose  the  Questions  in  Feltowes 
V.  Clay  and  Salkeld  v.  Johnston  to  be  idea- 
tical,  and  has  further  fallen  into  the  error 
of  supposing  that  the  Lord  Chancellor  had 
submitted  the  question  that  arises  in  SalkeUl  r. 
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JoknstM  for  the  opinion  of  the  judges  of  the 
Court  of  Queen's  Bench. 

The  question  in  FeUowes  v.  Clay  still  appears 
to  depend  in  substance  upon  the  construction 
which  is  to  be  put  upon  the  words  in  the  1st 
section  of  the  act:— *' Prescription  and  claim 
of  or  to  any  exemption  from  or  discharge  of 
tithes  by  composition  real  or  otherwise," 
whether  they  are  to  be  considered  in  a  sound 
construction  of  the  statute  to  have  been  used 
hy  the  legislature  in  a  strictly  legal  sense, 
or  in  a  popular  sense.  The  ola  rule  of  con- 
struction seems  to  have  been,  that  the  words 
of  an  act  of  parliament  on  a  legal  subject  must 
be  taken  to  have  been  used  in  a  legal,  and  not 
in  a  popular  sense,  particularly  when  the  act  of 
parliament  is  to  effect  an  alteration  in  the  law 
and  seriously  to  affect  existing  rights. 

Ur.Manistp^  in  arguing  the  case  for  the 
plaintiff^  the  vicar  in  Salkeld  v.  Johnston,  in 
the  Exchequer,  cited  the  resolution  come  to  in 
Middle  V.  Napper,  1 L  Rep.  14,  where  it  was 
held,  upon  the  21st  section  of  the  31  H.  8,  c. 
13,  that  under  the  words  of  that  statute, 
''shall  enjoy  the  same  discharged  of  the  pay- 
ment of  tithes  in  as  large  and  ample  a  manner  as 
the  Abbots,  &c.,  enjoyed  the  same  at  the  time 
of  the  dissolution;"  that  lands  as  to  which  there 
was  a  mere  nominal  and  imperfect,  and  not  a 
legal  unity  of  possession,  were  not  exempt, 
though,  as  is  there  observed  by  Lord  Ck)ke,  the 
words  of  the  statute  are  not  discharged,  but 
discharged  of  payment  only  at  the  time  of  the 
dissolution;  and  Lord  Coke  there,  in  com- 
menting upon  that  enactment,  states  the  im- 
possibility, as  is  done  in  substance  by  the  Vice- 
Chancellor  Wigram,  and  by  the  late  Lord 
Chief  Justice  llndal  and  Air.  Justice  Cress- 
well,  in  Saikeld  v.  Johnston,  of  supposing  that 
parliament  could  have  intended  to  alter  the 
law  so  as  by  innuendo  to  deprive  parties  of 
their  property  and  vested  rights. 

R. 

On  the  last  day  of  Term,  {12th  June,)  in  the 
Court  of  Queen's  Bench,  The  Attomey^Oeneral 
and  Peacock  for  the  Tithe  Commissioners  and 
their  Assistant  Commissioner  Mr.  Rawlinson, 
And  Mr.  Manisty  for  the  plaintiff  in  Saikeld  v. 
Jokmtfm,  the  vicar  of  the  parish  of  Crosby-cum- 
£den,  in  Cumberland,  appeared  upon  a  rule 
obtained  calling  upon  those  parties  to  shew 
cause  why  a  prohioition  should  not  issue  to 
the  Tithe  Conunissioners  and  their  Assistant 
Commisssioner  to  prevent  the  latter  from  mak- 
ing his  award  for  the  parish,  and  the  'lithe 
Commissioners  from  confirming  such  award 
until  the  smt  of  Saikeld  v.  Johnston  should  be 
determined. 

The  Attomcy^General  and  Peacock  con- 
tended that  the  on\j  ground  of  prohibition  was 
excess  of  jurisdiction ;  that,  under  the  45th 
section  of  6  &  7  W.  4,  c.  71,  (the  Tithe  Com- 
mutation Act,)  the  Assistant  Commissioner  was 
empowered  to  determine  the  suit,  supposing  it 
to  have  been  a  suit  touching  the  rignt  to  any 
tithes ;  but  that  the  bill  only  prayed  an  account 
against  the  defendants,  though  the  defendants. 


it  was  admitted,  had  set  up  by  their  answers 
the  right  to  the  tithes,  if  it  existed,  to  be  in  the 
rector.  [Per  Patteson,  J.  It  is  the  account 
that  gives  the  Court  of  Chancery  juris- 
diction, otherwise  that  Court  could  not  en- 
tertain a  suit  involving  the  right  to  tithes.] 

Manisty  for  the  vicar.  Either  the  suit  does 
or  does  not  prevent  the  making  of  the  award, 
and  the  Assistant  Commissioner  may  determine 
it.  Take  it  either  way,  prohibition  is  to  pre- 
vent excess  of  jurisdiction,  and  the  remedy  to 
compel  the  determination  by  the  Assistant 
Commissioner  of  the  suit  must  be  by  man- 
damus. 

Knovcles  and  Unthank  in  support  of  the  rule. 
The  award,  when.confirmed  by  the  Tithe  Com- 
missioners, is  under  the  act  final  and  con- 
clusive and  binds  the  right,  and,  under  the 
50th  section,  it  cannot  be  made  until  all  suits 
and  differences  have  been  decided,  and  it  was 
so  held  by  all  the  four  judges,  who  decided  that 
the  suit  must  be  removed  out  of  the  way  be- 
fore the  Assistant  Commissioner  could  make 
his  award,  and  the  prohibition  went  to  prevent 
the  making  the  award  until  the  suit  was  de- 
termined. _ 

We  understand  that  the  Tithe  Comnus- 
sioners  have  since  issued  a  notice  for  the  Ist 
August,  of  their  intention  to  determine  the 
suit  of  Saikeld  v.  Johnston,  so  far  as  it  pre- 
vents their  making  their  award  for  commuting 
the  tithes  of  the  parish  of  Crosby-cum-Eden; 
and  that  the  Lord  Chancellor  having  been 
thereupon  applied  to  on  behalf  of  the  defend- 
ants in  the  suit,  has  promised  to  send  hia 
judgment  to  the  Registrar  before  the  Court 
rises  for  the  Vacation. 


LAW  ASSOCIATION, 

FOR  THK  BENEFIT   OF  WIDOWS   AND    FAMI- 
LIES  OF   PROFESSIONAL  MEN. 

The  following  is  the  Thirty-second  Report 
of  the  Board  of  Directors  to  the  Annual  Gene- 
ral Court,  held  on  Thursday,  the  10th  May  last, 
F,  N.  Devey,  Esq.,  in  the  Chair. 

"The  Directors,  in  making  their  Annual 
Statement,  have  to  report  that  the  income  of 
the  Association  has,  in  the  preceding  year, 
amounted  to  1,220/.  5*.;  and  from  the  in- 
creased interest  which  of  late  years  has  beea 
excited  in  favor  of  the  Institution,  they  cannot 
but  hope  for  a  continued  addition  to  those  re- 
sources which  are  so  essential  to  its  well-being. 

"The  Directors  have  the  gratification  to 
announce  the  very  handsome  donation  of  100/. 
3  per  cent.  Reduced  Annuities,  by  Mr.  Henry 
Denton :  an  honourable  proof  of  that  gentle- 
man's  generosity,  and  a  flattering  testimony  of 
his  warm  approval  of  the  proceedings  of  the 
Association. 

"  The  life  Subscriptions  during  the  year 
have  amounted  to  81/.  18*. ;  which  sum  con- 
stitutes  a  portion  of  the  balance  in  the  bauds 
of  the  Treasurers,  and  wUl,  in  pursuance  of  the 
Fifty-ninth  Law,  have  to  be  added  to  the  Capital 
Stock. 
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*'The  Directors,  in  referring  to  the  Ezpen- 
£tare  of  the  Association  in  the  relief  confided 
to  their  distribution,  have  to  state  that  the  ram 
thns  applied  amounts  to  1,172/.  Ss.  Although 
the  members  at  large  will,  no  doubt,  unite  with 
the  Directors  in  deeply  lamenting  the  causes 
hj  which  so  heavy  a  demand  on  the  pecuniary 
resources  of  the  Association  has  been  occa- 
sioned, they  will,  at  the  same  time,  congratulate 
^emselves  and  the  i)rofes8ion,  that  they  have 
had  the  power  of  alleviating  the  wants  of  those 
who,  unfortunately,  required  assistance. 

**  During  the  past  year  two  instances  have 
occurred  of  Petitions  in  respect  of  Deceased 
Members,  the  particulars  of  which  afford  a 
new  proof  of  the  value  and  utility  of  the  Insti- 
tution. 

"  These  deserving  objects  of  solicitude  were 
personally  known  to  some  of  the  Directors. 
In  one  case,  the  husband  had  been  generally 
considered  to  be  in  affluent  circumstances ;  but, 
at  his  death,  he  left  his  widow  and  two  youngs 
children  almost  entirely  unprovided  for,  and 
the  assistance  afforded  by  the  Board  (although 
limited  to  the  usual  amount)  was  most  salutary 
and  efficient. 

"  Since  the  last  Report,  three  of  the  perma- 
nent applicants  of  the  primary  class  have  died; 
and  one  having  married,  the  annual  expen- 
diture has  been  thereby  reduced  by  the  amount 
of  140/.  '  ' 

*' The  daughters,  however,  of  one  of  these 
persons  have  been  placed  on  the  primary  list. 

**  In  three  other  cases  the  Board  have,  under 
pressing  circumstances,  made  some  trifling 
additions  to  the  customary  allowances.  In 
one  instance,  the  Directors  have  returned  to  a 
Member  who  had  been  compelled,  by  adverse 
curcumstances,  to  discontinue  his  subscriptions, 
the  amount  which  in  former  years  he  had  paid 
to  the  Society. 

"  Bv  the  Resolution  of  the  Court  in  May 
wst,  the  Board  was  authorised  to  expend  200/. 
for  the  purpose  of  relief  in  cases  not  falling 
Jithm  the  rules  relating  to  the  families  of 
Members;  and,  in  consequence  of  this  per- 
mission, they  have  expended  in  this  species  of 
aid  the  entire  sum  entrusted  to  them,  thus 
making  the  amount  allowed  to  Non-Subscri- 
bers  families,  since  the  establishment  of  the 
Association,  upwards  of  3,100/. ;  and  seven  new 
OM«  of  this  latter  description  have  come  before 
tne  Board  during  the  year. 

•'The  cases  of  this  description  relieved 
annng  the  last  vear  amount  to  twenty-six  in 
nmnber,  whilst  the  entire  number  on  the  books 
of  tiiose  of  the  primary  class  is  only  nineteen. 

t**xM  -^?"2«qi*«»ce  of  the  recent  resignation 
of  Mr.  W.  S.  Jones,  a  trustee,  it  will  devolve 
ttpon  the  members  now  assembled  to  appoint  a 
successor;  and,  as  the  vacancy  occasioned  by 
the  death  of  Mr.  Brooks,  in  1842,  has  not  yet 
been  filled  up,  another  trustee  will  also  have  to 
be  appointed  in  his  stead.  Into  these  names, 
jointly  with  those  of  Mr.  Freshfield  and  Mr. 
White,  the  funds  will  have  to  be  transferred. 
In  bnngmg  this  subject  to  the  attention  of  the 
Ijeneral  Meeting,  the  Directors  beg  to  record 


the  high  sense  they  entertain  of  the  very  oseM 
services  of  Mr.  Jones  during  the  eleven  yean 
in  which  he  has  filled  the  office  of  troitee, 
and  their  regret  at  nis  resignation. 

**  No  investments  of  Stock  have  been  made 
since  the  last  Meeting,  the  Directors  prefeniog 
to  take  the  sense  of  the  General  Court  on  that 
subject ;  but  they  are  prepared  to  recommend 
that  200/.  3i  per  cents,  be  purchased. 

"  In  conclusion,  the  Directors  cannot  bat 
feel  that  the  proceedings  of  the  past  year  are 
well  calculated  to  impress  upon  the  minds  of 
the  supporters  of  the  Society  a  strong  feeliag 
in  favour  of  its  continued  usefulness ;  and  the 
only  reward  they  desire  for  their  exertions  in 
this  work  of  charity,  is  the  approbation  of  the 
Members  at  large,  and  general  activity  and 
zeal  in  promoting  the  interests  of  this  truly 
benevolent  institution. 

(By  order  of  the  Board,) 
''John  Murray,  Secretarff." 


REGISTRARS  OF  DEEDS  (MIDDLESEX) 

The  following  are  the  returns  made  by  the 
Registrars  of  Deeds  for  the  County  of  Middle- 
sex to  the  House  of  Commons,  upon  the  motioB 
of  Mr.  Walpole,  and  ordered  to  be  printed  13th 
June  1849. 

FIRST  RBQUISITION. 

Returns  of  the  total  amount  of  Fees  receired 
by  the  Registrars  of  Deeds  in  Middlesex,  is 
each  year  from  1839  to  the  end  of  the  jttx 
1848 ;  stating  the  rate  of  fees  demanded  and 
taken  for  the  Registrv  of  Memorials,  and  of  the 
authority  under  whicn  such  fees  are  charged, 
and  stating  the  application  of  such  fees ;  dis- 
tinguishing the  amount  paid  for  the  expenses 
of  the  office,  and  the  amount  received  by  the 
registrars  for  their  own  use,  and  stating  n^ether 
any  and  what  duties  are  performed  by  them 
in  person. 

Amount  of  Fees  for  the  Years 


1840—2,822 
1841—2,991 
1842—3,052 
1843—3,304 
1844—3,732 


£  i. 

1845—3,925  13 

1846—5,340  4 

1847—4.238  19 

1848—3,550  2 


Disbwnements  for  ike  Years 

£      s.    d.\  £     i. 

1840—1,124  19  10  1845—1,564    9 

1841—1,198  18     6  1846—1,837    1 

1842—1,206     3     9  1847— 1>561  14 

1843—1,255     9     7  1848—1,340  10 

1844—1,523  12     8 
Emoluments  of  Registrars  for  the  Years 


£ 
1840—1,697 
1841—1,792 
1842—1,846 
1843—2,048 
1844—2,208 


£  s.  d. 
1845—2,361  3  10 
1846—2,503  3  0 
1847—2,657  5  ^ 
1848—2,209  12   0 


It  is  to  be  observed  that  the  fourth  part  o! 
the  aggregate  amount  to  be  received  by  the 
Queen's  Remembrancer  as  one  of  the  registnrs 
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is  accouiited  for  by  bim  to  the  pabHe,  and  no 
part  thereof  appiopiiated  to  himself. 

The  fees  taken  for  the  registry  of  deeds  are 
7f.  for  memoriab  of  500  words»  and  6d.  for 
erery  100  words  exceeding  that  number.  In 
this  smn  of  7s,  is  included  Is,  for  administering 
the  oath  of  the  dne  execution  of  deed,  and  Is, 
far  the  certificate  endorsed  thereon  of  its  regis- 
tration. 

The  scab  of  foes  prescribed  by  the  act  7 
Anne,  c.  20,  was  altered,  as  the  present  regis- 
trars are  informed,  in  the  year  1768,  but  of  the 
authority  for  such  alteration  they  are  ignorant, 
further  than  by  the  arrangement  alluded  to  in 
the  last  return  made  from  this  office  on  the 
ISth  of  March,  1840. 

Such  were  the  recognized  fees  when  they 
respectirdy  were  appointed  registrars,  and  the 
same  by  custom  have  been  received  since  the 
year  before  referred  to. 

The  duties  required  of  the  reffistrars  are  not 
generally  performed  in  person,  out  by  deputy, 
as  the  act  constituting  the  office  pj^ovidea  for. . 

8BCOND  RKOUI8ITI0N. 

Ihe  Names  of  the  Deputies  and  Clerks  now 
employed  in  transacting  the  Business  of  the 
Office;  of  the  Dates  of  their  respective  Ap- 
pointments, and  of  the  Amount  of  Salary  or 
other  remuneration  annually  paid  to  each,  du- 
ring the  period  of  their  employment. 
^ttmatf  the  Deputy  Registrar  and  Clerks. — 

I^es  of  Appointment, — Average  RemtmerO' 

titm  Ammlly. 
JohnRigge,  Deputy  Registrar,  Jan.  1825  {  ^^^7 
John  %j?e.  Chief  Clerk,  July,  1838     .  i  ^^^ 
John  Thurston,  Junior  Clerk,  Nov.  1840,  444/. 

In  addition  to  the  above  the  deputy  registrar 
^as  tvo  assistant  clerks,  receiving  weekly 
alaries  of  U.  145.  and  1/.  I2s,,  each  paid  by 
bim  out  of  his  remuneration ;  and  there  are 
six  copying  clerks,  who  have  weekly  30*.  each, 
which  is  included  in  the  general  disbiursements 
before-mentioned. 

THIRD    REQUISITION, 

Account  of  the  Sums  expended  in  Rates* 
Taxes,  and  Repairs  of  the  Office  in  each  year 
for  the  last  five  years. 

Bfl/w,  Taxes,  and  Repairs  for  the  years  ending 
1M4,  2W.  2s.  4d  ;  1845/ 102/.  2s.  id. ;  1846, 
^^  17«.  Zd.;  1847,  114/.  14«.  id.  i  1848, 
89/.  I2s,  Sd. 

FOURTH   REQUISITION. 

Copies  of  all  Rules  and  Orders  made  by  the 
uvd  Chancellor  and  Judges  for  the  better 
Management  and  Government  of  the  Office,  in 
pirsnance  of  the  act  of  7  Anne,  c.  20,  and  of 
^7  Record  of  the  Arrangement  referred  to  in 
toe  Return  of  the  18th  March,  1840,  for  an  In- 
CRaie  of  the  Fees  allowed  by  that  Act,  as  hav. 
H  ^en  made  in  1768,  between  the  Registrars 
tod  some  Attorneys  of  that  time,  and  a  State- 
ment of  the  increased  Facilities  and  Advantages 
Jowed  by  die  Public,  in  return  for  the  Increase 
«  f  eea  hereby  imposed  upon  them. 


No  rules  or  orders  of  either  the  Lord  Chan- 
cellor or  Judges,  such  as  are  here  alluded  to, 
were,  as  the  registrars  understand,  ever  made, 
nor  is  there  in  existence  any  record  of  the  ar- 
rangeaaent  referred  to  in  the  Return  made  to 
the  House  of  Commons  on  the  18  th  of  March, 
1840 ;  neither  have  they  any  statement  to  offer 
in  regard  to  the  facilities  and  advantages  derived 
by  the  public  in  return  for  the  fees  charged  in 
the  increased  ratio,  further  than  that  the  busi- 
ness of  the  office  is  now  more  expeditiously 
transacted  than  formerly,  and  much  additiond 
time  and  attendance  conceded  to  the  public  to 
suit  their  wishes  and  convenience,  and  it  is 
believed  generally  allowed  by  the  profession 
that  the  system  of  doing  business  has  been  very 
materially  improved. 


FIFTH   REaCISITION. 

Statement  of  .the  Years  during  which  the 
Registrars  for  time  being  kept  up  the  Alpha- 
betical Calendar  required  by  the  Act  of  all 
Parishes,  Extra-parochial  Places  and  Town- 
ships, within  the  County,  referring  to  the  num- 
ber of  every  Memorial  which  concerned  Here- 
ditaments in  every  such  Parish,  Extra-parochial 
Place,  or  Township,  and  of  the  Time  when  and 
of  the  authority  under  which  such  Calendar 
was  discontinued. 

The  number  of  years  during  which  the  al- 
phabetical calendars  required  by  the  Act  of 
7  Anne,  c.  20,  were  kept  was  eight,  and  the 
same  were  discontinued  in  the  year  17]7>  for 
what  reason  the  registrars  now  holding  office 
are  unprepared  to  state ;  but  they  assume  that 
the  alteration  of  names  and  subdivision  of 
parishes,  and  creation  of  new  ones,  rendering 
it  impracticable  for  the  public  witK  any  degree^ 
of  accuracy  to  search  for  incumbrances,  was 
the  cause. 

H.  W.  ViNCBNT, 

Queen's  Receiver  and  Register* 
John  Riogb, 
Deputy  Register  and  Chief  Clerk» 

SELECTIONS  FROM  CORRESPON- 
DENCE. 

COURT   OF   CHANCERY. 

Who  has  not  heard  of  the  interminablB 
delays  and  annoyances  of  a  chancery  suit 
occasioning  the  ruin  of  thousands?  but  who 
anticipated,  overwhelmed  as  the  Masters* 
offices  are,  that  they  should  have  committed 
to  them  all  the  proceedings  under  the  "  Wind* 
ing-up  Act "  of  last  Session. 

I  hear  that  in  some  cases  the  inconvenience 
is  quite  intolerable,  and  that  the  result  has 
been  most  unfortunate.  In  one  office  alone^ 
in  the  winding-up  of  a  north  country  bank* 
no  less  than  300  solicitors  attended  for  the 
different  parties. 

Is  it  too  late  to  alter  the  system  and  to  leare 
the  winding-up  of  the  concerns  to  some  other 
tribunal  much  less  worked  i 

A  Solicitor  o»  50  Yrara. 


330        Seleetumsfrom  Cwrespondenee.-^Sfipmcr  Comis:  BoUi^-^F.  C,  qfBaglaid. 


OLD   BAILEY  PRACTICB.  —  LICBNCB  OP 
COUN8BL. 

A  very  respectable  solicitor  in  the  citjr  was 
recently  called  at  the  Old  Bailey  as  a  witness 
on  a  charge  against  a  clergyman  for  obtaining 
200/.  on  false  pretences,  ana  having  sworn  that 
no  person  in  particular  was  debited  in  his  bill 
dehrered  for  his  law  charges,  the  prisoner's 
counsel  (Mr.  Newton)  thought  fit  to  make  the 
observation  that  no  person  in  €k)urt  would 
believe  the  witness. 

It  is  well  known  that  such  is  no  uncommon 
practice  in  case  of  mortgage ;  but  judge  my 


extreme  surprise  when  the  fact  was  that  the 
bin  so  made  out  was  actually  at  that  mometi  ia 
the  hands  of  Mr,  Newton  himself.  I  do  not 
venture  to  characterise  such  conduct,  of  wbidt 
the  Recorder  intimated  a  very  decided  opiniom 

Civis. 
[The  name  of  the  very  respectable  attorney 
on  whom  this  ill-foundea  comment  was  made, 
has  been  communicated  to  us.  It  will  be 
prudent,  as  well  as  just,  that  counsel  should 
have  sure  ground  K)r  their  animadveraons. 
When  so,  they  will,  of  course,  do  their  duty. 
—Ed.] 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS 

AND    SHORT    NOTES    OF    CASBS. 


Grand  Junction  Canal  Company  v.  Dimes, 
May  1,23,  1849. 

JURISDICTION.  —  JUDGE      INTERESTED     IN 
SUBJECT  MATTER  OF   SUIT. 

Held,  that  where  a  judge  has  a  coordinate 
jurisdiction  with  other  Courts,  he  ought  to 
do  no  judicial  act  in  a  cause  in  which  he  is 
interested,  but  allow  it  to  be  heard  by  an- 
other judge:  but  where  the  judge  has  a 
sole  jurisdiction,  and  his  declining  tg  act 
would  amount  to  a  denial  of  justice,  an 
order  made  by  him  ought  not  to  be  treated 
as  void. 

This  was  a  motion,  on  behalf  of  the  defend- 
ant,  to  discharge  an  order  of  the  Lord  Chan- 
cellor, dated  Jan.  27, 1848,  affirming  the  decree 
of  the  Vice-Chancellor  of  England  respecting 
certain  copyhold  lands  in  Rickmansworth, 
Herts,  over  which  the  company's  canal  was 
made ;  and  that  the  plaintiffs  might  replace  in 
the  hands  of  the  registrars  the  sum  of  20/.  de- 
posited by  the  defendant  on  presenting  his 
petition,  and  also  repay  to  him  the  sum  of 
65/.  lOs,  paid  by  him  m  pursuance  of  such 
order.  It  also  prayed  that  the  defendant  might 
be  at  liberty  to  amend  his  petition  of  re-heanng 
and  appeal  by  inserting  the  names  of  Boham 
and  Martin,  two  defendants,  and  that  the  pe- 
tition might  be  restored  to  the  paper  and  be 
heard  by  the  Master  of  the  Rolls,  assisted  by 
two  of  the  Common  Law  Judges.  It  appeared 
that  the  Lord  Chancellor  had  some  shares  in 
the  company,  and  the  present  application  was 
therefore  made  on  the  ground  that  the  pro- 
ceedings before  the  Lord  Chancellor  were 
coram  nonjudice,  and  therefore  void,  in  conse- 
ouence  of  his  lordship  having  such  interest  in 
toe  subject-matter. 

Darnel  and  Peacock  in  support  of  the 
motion;  Stuart,  Turner,  J.  Parker,  Buske, 
and  Randall,  contriU 

The  Master  of  the  Rolls  said,  that  the  de* 
fendant  had  alleged  no  grounds  of  error  in  the 
judgment  of  the  Lord  Chancellor,  nor  any 
special  grounds  for  re-hearing,  but  merely 
contended  that  the  plaintiffs  were  not  entitled 
to  Che  benefit  of  the  judgment  as  his  lordship 
was  interested  in  the  subject  matter  of  the  suit. 


being  a  shareholder  in  the  company,  and  tkt 
therefore,  the  order  made  was  void.  There 
was  no  question  as  to  the  validity  and  import- 
ance of  the  general  rule,  and  it  ought  not  to  be 
departed  from  without  necessity.  There  was 
no  difficulty  in  acting  upon  it  where  there  were 
several  Courts  of  co-ordinate  jurisdiction,  but 
where  the  sole  jurisdiction  was  vested  in  one 
judge,  to  act  upon  the  rule  might  lead  to  a 
denial  of  justice.  Every  order  made  by  the 
Master  of  the  Rolls  or  Vice-Chancellors  were 
subject  to  be  re-heard  and  discharged  or  con- 
firmed by  the  Lord  Chancellor  alone,  and  must 
be  adopted  before  it  would  be  deemed  a  final 
order.  There  must,  therefore,  be  a  denial  of 
justice  if  the  Lord  Chancellor  could  not  act  in 
such  a  case.  The  defendant  could  not  in  the 
present  case  appeal  without  the  Lord  Chancel- 
lor's signature  to  the  decree  for  the  purpose  of 
its  being  enrolled,  and  that  act  was  not  merely 
a  ministerial,  but  was  a  judicial  act.  The  de- 
fendant had  properly  abandoned  the  application 
for  a  commision  to  be  issued  by  the  Lord 
Chancellor  to  the  Master  of  the  Rolls  and  two 
other  judges,  inasmuch  as  his  lordship  had  no 
authority  to  delegate  to  the  Master  of  the  Rolls 
the  authority  ve&ted  in  him,  although  he  was 
entitled  to  the  assistance  of  the  Master  of  the 
Rolls.  The  order  of  the  Lord  Chancellor, 
therefore,  ought  not  to  be  treated  as  a  nullity, 
and  he  should  humbly  advise  the  Lord  Chan- 
cellor that  the  motion  should  be  refused  viith 
costs. . 

July  11, 12,  13.~Jn  re  Williams  and  others 
— Order  by  consent. 

—  14. — Gossett  v.  Vivian — Stand  over  to 
July  21. 

—  13,  1 4,  16,  17.^  Attorney-General  v. 
Wiggeston  Hospital -^Reference  to  the  Master 
to  approve  of  charity  scheme. 


Vitt'(EJimttUoi  of  Snglanl). 
In  re  Crickitt's  Trust.    April  27, 1849. 

TRUSTSES.  —  PAYMENT     OF    DIVIDENDS.-^ 
MISTAKE. — COSTS. 

Where  trustees  had  apportioned  the  dividends 
becoming  due  after  the  testator*s  death, 
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and  paid  the  residue  to  the  legatees^  Held, 
that  theif  were  entitled  to  be  reimbursed 
the  amount,  together  with  the  costs  of  this 
motion,  but  not  of  taking  counsel's  opinion, 
by  which  their  mistake  was  discovered. 
Testator^  John  Crickitt,  by  his  will,  be- 
qaeathed  3,000/.  East  India  Stock,  and  8,000/. 
3  per  cent,  consols  to  trustees,  in  trust  to  sell 
and  invest  the  same  in  the  funds,  and  to  pay 
the  dividends  from  time  to  time  arising  from 
the  East  India  stock  to  his  daughter,  Letitia 
Sarah  Halkitt  for  life,  and  of  the  3  per  cent. 
consols  to  his  son  Charles  William  Crickitt  for 
life,  and  he  bequeathed  the  residue  to  his  nine 
grandchildren.  The  testator  died  3l8t  De- 
cember, 1840,  and  the  trustees  apportioned  the 
dividends  from  that  day  to  the  5th  January, 
when  they  were  paid  to  the  daughter  and  son, 
and  paid  the  remainder  into  Court  under  the 
Trostee  Act,  and  it  was  paid  out  to  the  re- 
siduary legatees.  The  trustees,  however,  upon 
taking  counsel's  opinion,  discovered  that  the 
son  and  daughter  were  entitled  to  the  whole 
of  the  dividends  becoming  due  on  January  5. 
This  petition  was  therefore  presented,  and 
prajrea  that  so  much  of  the  dividends  as 
should  be  found  due  should  be  paid  to  them, 
together  with  the  costs  of  these  proceedings 
lod  of  taking  counsel's  opinion. 
Smythe  in  support  of  the  petition. 
The  Vtce-ChanctUor  said,  that  the  trustees 
were  to  be  allowed  the  sum  so  paid  by  mistake, 
together  with  the  costs  of  these  proceedings, 
but  they  could  not  be  paid  the  costs  of  taking 
counsera  opinion,  which  had  been  occasioned 
by  their  own  mistake. 

July  12.— 7»  re  Watkins — Order  on  exparte 
appUcation  for  habeas  corpus  to  bring  up 
lunatic. 

—  13.— Ill  re  Whitehead,  Exparte  Mayor, 
4'Ci  of  Liverpool — Order  for  payment  of  costs 
to  corporation. 

—  13.— TOonwon  v.  Blew — Injunction 
granted  to  restrain  defendant  from  printing  or 
selling  the  plaintiff's  designs  on  calico. 

—  13. — In  re  Gellygare  Charities — Order 
confirminj(  charity  scheme  without  reference — 
the  funds  being  small. 

—  11, 14.— 3for7iin^/on  v.  Momington — 
Cttr.  ad.  vult, 

12,  14,  16,  17. —Attorney-General  v.  Tre- 
ttlj/an—Cur,  ad  mlt. 


Horev.  SniiM;   In  re  South  Devon  Railway 
Company* s  Act,    June  12,  1849. 

PETITION    TO    PAY   MONEY   OUT   OP    COURT. 
COSTS. 

A  petition  to  pay  out  money  paid  into  Court 
fouier  the  8  Vict.  c.  18,  *.  69,  was  in  the 
cause  and  in  the  matter  of  the  act .-  Held, 
that  the  company  was  only  liable  to  pay 
the  costs  in  the  matter  of  the  act,  and  not 
t»  the  cause  also. 

This  petition  was  presented  in  the  cause 


and  in  the  matter  of  the  company,  and  prayed 
that  a  sum  of  360/.  might  be  paid  to  the  pe- 
titioner in  part  discharge  of  a  large  sum  found 
due  by  the  company  to  him,  and  that  all 
reasonable  charges  and  expenses  of  and  in- 
cident to  this  application  and  consequent 
thereon,  might  be  psid  by  the  company  to  the 
petitioner  and  the  parties  entitled  to  the  same. 
It  appeared  that  the  testator  was  possessed  of 
leasehold  premises  in  the  parish  of  St.  Thomas 
the  Apostle,  in  Devon,  which  were  held  from 
the  trustee  of  the  Pit  Estate,  and  that  the  com- 
pany had  taken  the  same  for  the  purposes  of 
their  railway,  in  1844 ;  and  that  they  had  paid 
into  the  bank  a  sum  of  360/.  under  the  8  Vict, 
c.  18,  s.  69,  at  which  the  jury  had  assessed  the 
damages,  lliis  petition  also  prayed  that  the 
company  might  be  ordered  to  pay  the  costs  of 
the  defendants  of  the  suit. 

Messiter  in  support  of  the  petition ;  Bour* 
diUon  for  the  company;  6.  Simpson  for  a 
defendant. 

The  Court  said,  the  costs  would  be  paid  as 
if  the  petition  had  been  in  the  matter  of  the 
act  of  parliament  only,  and  not  also  in  the 
cause — the  costs  of  defendants  to  be  costs  in 
the  cause. 

July  11. — Attorney- General  v.  Dew  —  In- 
formation dismissed  for  an  account  of  rents 
and  profits  of  charity  estates. 

—  12. — Krehmer  v.  Ditchbum — Order  by 
consent. 

—  12. — Turner  v.  Maule — Order  on  defend- 
ant to  pay  interest  at  four  per  cent,  for  four 
years  on  proceeds  of  stock  to  party  entitled 
thereto. 

—  13. — In  re  Northern  and  Southern  Con* 
necting  Railway  Company^Order  for  winding 
up. 

—  13. — In  re  Ipswich,  Norwich,  and  Yar* 
mouth  Railway  Company — Order  for  winding 
up  discharged  with  costs. 

—  16.— jPtWon  V.  Booth— Order  for  sale  of 
part  of  estate  for  payment  of  costs  of  suit,  as 
there  was  no  personalty. 

—  16.--' Exparte  Gibson,  In  re  Gibson — 
Stand  over. 

—  16.  —  Exparte  Sturges,  in  re  Kemot : 
Catlin,  respondent — Stand  over  to  first  day  for 
bankruptcy  causes  in  Michaelmas  Term. 

—  17. — Rains  v.  Hertslet  and  the  Metropo* 
litan  Commissioners  of  Sewers  —  Injunction 
granted  to  restrain  interference  with  plaintiff's 
land. 


Vitt*€iunttl\ox  ISBtgram. 
In  re  Bedford  Charities.    July  7, 1849. 

CHARITY  BCRBMB.— RBPEKENCB. — COSTS. 

Petition  by  four  parties  on  behalf  of  certain 
inhabitants  of  a  town,  for  leave  to  appear 
before  the  Master  on  a  reference  for  a 
charity  scheme,  refused  with  costs,  on  the 
ground  that  the  Attorney^General  suffix 
ciently  represented  the  inhabitants. 

This  petition  was  presented  by  four  persons* 
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who  stated  that  they  rcpreeented  800  of  die 
iahabitants  of  Bedford,  who  were  dissatisfied 
with  the  proposals  laid  before  the  Master,  for 
tiie  management  of  the  above  charity,  and 
prayed  that  they  might  be  permitted  to  attend 
Wore  the  Master  on  the  reference  for  the 
scheme.  No  order  was  made  on  the  petition, 
but  the  petitioners  had,  in  accordance  with  the 
recommendation  of  the  Court,  memorialized  the 
Attorney-General,  who  had  declined  acceding 
to  their  request,  on  the  ground  that  the  pro- 
ceedings would  be  unnecessarily  embarrassed 
by  their  interference  before  the  Master,  but  had 
promised  that  any  suggestion  they  might  make 
to  him  through  the  solicitor  of  the  Treasury 
would  receive  attention. 

Lloyd,  for  the  petitioners,  said,  they  were  sa- 
tisjfied  with  this  arrangement,  but  asked  to  be 
relieved  from  payment  of  the  costs  of  the  pe- 
tition. 

The  SoUcitor-Qeneral  and  Stevens  for  the 
trustees  of  the  charity;  Calvert  for  New  College, 
Oxford,  the  visitors ;  Wray  for  the  Attorney- 
General. 

The  Court  dismissed  the  petition  with  costs. 

July  11, 13. — Hardy  V,  Dartnelland  another 
-^tand  over,  with  liberty  to  proceed  at  law 
upon  the  ground  of  contempt. 

—  14. — Green  v.  Briggs — Master's  decision 
affirmed,  refusing  costs  of  third  counsel  in 
taxation  of  costs  as  between  party  and  party. 

—  14. — Attorney 'General  v.  Rivaz — Refer- 
ence to  the  Master  as  to  chari^  scheme. 

—  14. — Brogden  v.  South  Eastern  Railway 
Company — Leave  to  serve  notice  of  motion  for 
injunction,  restraining  company  from  taking 
possession  of  works. 

—  16. — Marquis  of  Londonderry  v.  OtTtn^ 
don — Cur.  ad,  vult, 

—  16. — Brogden  v.  South  Eastern  Railway 
Company— Order  by  consent. 

—  14, 17.— iti  re  York  and  North  of  England 
Assurance  Company — Order  for  winding  up. 


second.  The  application  was  made  to  Mr. 
Justice  Coleridge,  who  ordered  satisfaction  to 
be  entered  on  w  record  in  the  seeoad  action 
Whereupon  the  plaintiff  applied  to  resdnd  the 
order  so  made. 

Godson,  Q.  C,  in  support  of  the  motion. 

The  Court  held,  that  the  plaintiff  was  liable 
for  the  costs  in  the  action  of  ejectment,  and 
that  though  the  48  G.  3,  c.  123,  under  whidi 
he  was  discharged,  exempted  him  from  lia- 
bility, the  judgment  in  the  first  action  in  other 
respects  remained  in  full  force.  The  rale, 
therefore,  must  be  refused. 

July  11. — Regina  v.  Justices  of  Gknteester- 
sJure — Rule  absolute  for  mandamus  to  justices 
to  hear  application  for  bastardy  order. 

—  11. — Baum  V.  Bicketts  and  others— Ma 
nisi  for  new  trial  discharged. 

—  l\,—Haikett  v.  Merchant  Troderf  Skip 
Association — Rule  nisi  to  issue  execution  od 
shareholder,  discharged  with  costs. 

—  11. — Jenkins  v.  Hutchntsot^-^udgOiUi 
for  defendant. 


Ottten'tf  Mtn^. 

(Before  the  Four  Judges.) 
O'Hare  v.  Reeves.    May  7,  1849. 

SET-OFF   OF   JUDGMENT   IN    FIRST  AGAINST 
THAT   OF  SECOND   ACTION. 

Held,  that,  although  the  discharge  of  a  person 
under  the  48  6.  3,  c.  123,  exempts  him  from 
all  liability,  a  judgment  in  a  former  action 
may  be  set-off  by  him  against  the  costs  in  a 
second  action  brought  by  the  defendant  of 
the  first,  and  in  which  a  venUct  was  re- 
covered. 

The  plaintiff  had  brought  an  action  informd 
pauperis  against  the  defendant,  and  had  ob- 
tained a  verdict  with  21/.  damages.  The  costs 
were  taxed  at  29^.  9s.  Hid,  The  defendant, 
however,  having  in  an  action  of  ejectment  pre- 
viously obtained  a  verdict  against  the  plaintiff, 
ap])lied  for  leave  to  set-off  his  costs  in  the 
action  so  recovered  against  the  costs  in  the 


€ivttm'i  Mm^  9n(cticr  Court. 

(Coram  Coleridge,  J.) 

Exparte  the  Commissioners  in  Lunacy,  Maj3, 
1649. 

HABEAS   CORPUS. — LUNATIC 

Held,  that  this  Court  will  not  interfere  ka 
case  where  the  Lunacy  ComnUssionert  ken 
not  shown  that  the  party  sought  to  be 
brought  up  by  habeas  corpus  is  improperly 
confined,  as  the  mother  was  justified  by  tke 
daughter's  conduct  in  not  alUnmg  her  to 
return  home. 

This  was  an  application  on  behalf  of  the 
Commissioners  in  Lunacy  for  a  writ  of  hihtsi 
corpus  to  bring  up  the  body  of  a  young  lady. 
It  appeared  that  the  young  lady  was  a  lunatic, 
and  had  been  placed  under  the  care  of  a  m«^ 
cal  man,  and  upon  her  recovery  was  remow 
by  her  mother  and  placed  with  a  person  named 
Bostock,  near  Hanwell.  The  Commissioners 
having  received  information  as  to  her  treatmeo^ 
there,  had  her  brought  up  before  them,  and,  la 
answer  to  their  questions,  it  appeared  that  sm 
was  desirous  to  return  home,  and  was  detained 
there  against  her  will.  •  Soon  after  the  moiltff 
removed  her,  and  the  Commissioners  jsm 
the  present  application  in  order  to  ascertain 
whether  she  was  under  proper  care. 

Peacock  in  support  of  the  motion. 

The  Court,  however,  said  that  tiic  Commis- 
sioners ought  to  show  that  the  young  lady  was 
cruelly  treated  or  improperly  restrained,  to  in- 
duce the  Court  to  interfere.  The  mother  had 
stated  her  reasons  for  refusing  to  inform  the 
Commissioners  where  her  daughter  was,  and 
the  mother  had  clearlv  a  right  to  refuse  to  ac- 
knowledge the  authority  of  the  Commissiontts. 
as  her  daughter  was  no  longer  a  lunatic.  Toe 
rule  must  uierefore  be  refused. 
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Court  at  C0mm0n  IpXttui* 
Wylde  V.  Harris.    June  12, 1849. 

BB£ACH  OF   PROMISB    OP    MARRIAGE. — 
CONSIDERATION. 

Where  the  defendant,  who  was  at  the  time 
numried,  made  a  promise  of  marriage  to 
the  plaintiff.  Held,  that  the  circumstance 
of  the  defendant's  being  so  married  did  not 
effect  the  plaintiffs  remedy  for  a  breach 
if  the  contract  j  and  a  rule  to  arrest  judg^ 
ment  obtained  m  an  action  was  discharged. 

This  action  was  brought  for  a  breach  of 
promise  of  marriage,  and  the  plaintiff  obtained 
a  rerdict.  It  appeared  that  the  defendant  had 
promised  to  marry  the  plaintiff,  and  the  de- 
claration stated  that,  in  consideration  of  such 
promise,  the  plaintiff  had  agreed  to  remain 
sin^e  for  a  reasonable  time  and  marry  the  de- 
fendant, and  then  alleged  that  she  did  remain 
single  and  unmarried  until  it  was  discovered 
that,  at  the  time  of  the  promise,  the  defendant 
was  married. 

A  rule  nisi  had  been  obtained  to  arrest  the 
judgment,  on  the  ground  that  there  was  no 
ooDsideration  to  the  promise,  as  the  defendant 
vas  married  at  the  time  thereof. 

Huddlestone  in  eupport  of  the  rule ;  WiUeins, 
S.  L,  contrk. 

The  Court  said  that  the  defendant  could  not 
set  up  his  fraudulent  concealment  of  his  mar- 
riage in  order  to  release  him  from  his  con- 
tract The  plaintiff  had  fulfilled  her  part  of 
the  promise,  as  she  had  continued  single  and 
timnarried  for  a  reasonable  time,  and  &b  rule 
must  therefore  be  discharged. 


Daoy  Y.  Budden.    May  25,  1849. 

IXCI88IVE  DISTRESS. — STATUTE   OP  If  ARL- 
BRIDGE. — ^LODGER. 

Held,(&a/  under  the  Statute  of  MarWridge, 
a  lodger  can  sue  the  landlord  for  an  exceS' 
we  distress  as  well  as  the  teiuint;  and 
vkere  goods  were  seized  to  the  amount  of 
301.,  and  the  rent  was  only  241.,  the  verdict 
of  the  jury  giving  30/.  damages  was  held 
riglU,  and  a  rule  for  new  trial  refused^ 

This  was  an  action  brought  by  a  lodger  for 
u  eicessive  distress,  under  the  Statute  of 
Marlbridge,  52  Hen.  3,  c.  4.  The  tenant  of 
the  premises  had  not  sufficient  chattels  to  sa- 
^  the  distress,  and  the  landlord  therefore 
teained  some  of  the  goods  of  the  lodgers, 
^ong  whom  was  the  phdntiff.  It  appeared, 
that  the  rent  was  24/.  a  year,  and  that  two 
^Wcrs  were  due ;  and  that  the  defendant  had 
8aMd  and  sold  60/.  worth  of  the  plaintiff's 
fijods,  which  were  deposited  with  the  tenant  of 
the  premises  for  safety.  The  jury  had  given  a 
▼wdict  for  the  plaintiff,  with  SO/,  damages, 
thereupon  this  motion  was  made  for  a  rule  nisi 
to  set  aside  the  verdict  and  enter  the  verdict 
fcr  the  defendant,  or  to  arrest  judgment. 


Matthews,  in  support  of  the  application,  con- 
tended, that  the  Statute  of  Marlbridge  only 
applied  to  cases  where  the  relation  of  landlord 
and  tenant  subsisted,  and  not  to  a  case  whero 
the  party  whose  goods  had  been  distrained  was 
mei'ely  a  lodger  of  the  tenant. 

The  Court  said,  that  there  was  nothing  ia 
the  Statute  of  Marlbridge  which  could  confine 
the  remedy  in  a  case  of  excessive  distress  to  an 
actual  tenant,  and  that  as  the  defendant  had 
•eeized  and  sold  the  plaintiff's  goods  worth  60/. 
when  the  rent  was  considerably  less,  the  find- 
ing of  the  jury  that  it  was  an  excessive  distress 
was  riffht,  and  the  rule  must,  therefore,  be 
refused. 


fiiii  9xiva. 

{CoTAm  Parke,  B,) 

Jackson  v.  Carrington.    May  25, 1849. 

DECLARATION. — NOTICE   OF    DISHONOUR. — 
IRREGULARITY. — AMENDMENT. 

Where  the  declaration  in  an  action  on  a  dis^ 
honoured  cheque  drawn  on  a  bankers  where 
the  defendant  had  no  assets  or  account,  did 
not  aver  notice  of  dishonour,  it  was  allowed 
to  be  amended  on  payment  of  the  costs  of 
amendment  as  well  as  the  costs  of  the  day. 
The  defendant,  a  horse-dealer  in  London^ 
purchased  a  horse  for  70/.  from  one  Pell,  and 
paid  the  amount  by  a  cheque  on  a  banker. 
Pell  indorsed  and  paid  the  cheque  to  the  plain- 
tiff, who,  after  presenting  it  in  due  time,  and 
finding  that  the  defendant  kept  no  account 
there,    brought   this   action  to    recover   the 
amount.    The  defendant  pleaded  inter  alia  that 
no  notice  of  the  dishonour  had  been  given  to 
him. 

Humfrey  and  Mellor,  for  the  plaintiff,  con- 
tended that  no  notice  was  requisite,  as  by 
drawing  the  cheque  on  a  banker's  where  he 
knew  he  had  no  assets  nor  account,  he  had 
abundant  notice  that  the  cheque  was  dis- 
honoured,  and  that  it  was  equivalent  to  a  per* 
sonal  act  of  dishonour,  citing  Count  v.  Tftomp- 
5011,  37  L.  O.  455 ;  and  that  it  was  therefore  a 
question  for  the  jury,  whether  the  defendant 
had  due  notice  of  the  dishonour. 

Whitehurst  and  T.  Jones  for  the  defendant. 
The  Court  held,  that  the  declaration  should 
have  alleged  the  notice  of  dishonour ;  but  the 
Ck>urt  would  allow  the  record  to  be  amended 
upon  the  plaintiff  paying  the  costs  of  the 
amendment  as  weU  as  the  costs  of  the  day— • 
the  case  to  stand  over  for  that  purpose. 


iiUoIbent  BMaxff  Caurt. 

{Coram  Mr.  Commissioner  Law.) 

In  re  WUHam  Jones.    June  11,  1849. 

INSOLVENT.  —  BREACH     OP     TRUST.^ —  IM- 
PRISONMENT. 

Where  the  insolvent  received  a  sum  of  money 
to  invest  in  railway  shares,  and  after  the 
purchase  deposited  them  with  his  bankers 
as  security  for  a  debt :  Held,  to  amount  to 
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a  breach  of  trust,  and  he  was  ordered  to  be 
imprisoned  for  18  calendar  months  at  the 
suit  of  the  parties. 
In  this  case  the  discbarge  of  the  insolvent, 
a  tea-merchant  and  share-dealer,  at  Liverpool, 
was  opposed  by  the  Misses  Whj'ting,  on  the 
ground  that  they  had  entrasted  him,  for  the 
purpose  of  investing  in  the  Midland  Counties 
Railway,  with  a  sum  of  5,000/.,  which  by  his 
advice  they  had  sold  out  from  the  Bank  of 
Ireland,  and  tliat  he  had  informed  them  the 
investment  was  made,  and  paid  the  interest  of 
five  per  cent,  thereon.  Upon  the  Misses 
Whyting  applying  for  the  securities,  it  was, 
after  some  delay  on  the  insolvent's  part,  dis- 
covered that  the  securities  had  been  deposited, 
the  day  after  the  purchase,  with  the  insolvent's 
bankers  to  secure  the  payment  of  a  debt  due 
from  him  to  them. 


Cooke,  in  opposition  to  the  discharge,  urged, 
that  this  amounted  to  a  breach  of  trust. 

Sargood,  for  the  insolvent,  contended,  tbat 
the  Misses  Whyting  had  lent  the  money  to  him, 
and  that  the  interest  thereon  had  been  doly 
paid  by  him. 

His  Honour  held,  that  the  depositing  the 
shares  as  a  security  to  the  bankers,  amounted 
to  the  same  thing  as  if  the  insolvent  had  appro- 
priated the  money  without  purchasing  any 
shared,  and  that  therefore  the  receiving  of  the 
mone^  for  a  specific  purpose,  and  having  ap- 
plied It  for  his  own  benefit,  amounted  to  a 
breach  of  trust.  The  insolvent  would  remain 
in  custody  for  18  calendar  months  from  the 
date  of  the  vesting  order,  at  the  suit  of  the 
Misses  Whyting ;  after  the  expiration  of  four 
calendar  months'  imprisonment  at  the  suit  of 
his  other  creditors. 


ANALYTICAL    DIGEST   OF   CASE8- 

RBPORTED  IN  ALL  THB  COURTS. 


©ourW  of  Sqiifta,* 
LAW  OF  COSTS. 
[For  the  previous  Sections  of  this  Series  of 
the  Digest  in  the  present  Volume,  see, — 
Privy  Council  : 
Appeals,  8S. 
House  of  Lords : 
Appeals,  171. 
Law  of  Bankruptcy,  211.] 

ALTERING  ORDER. 

Appearance  of  unnecessary  parties, — It  is  a 
gross  irregularity  to  procure  the  registrar  to 
alter,  without  the  consent  of  all  parties  Xn- 
'  terested,  the  form  of  an  order,  after  the 
minutes  have  been  settled ;  and  the  solicitor 
obtaining  such  alteration  will  be  ordered,  as  a 
matter  of  course,  to  pay  all  the  costs  conse- 
quent upon  the  application  to  strike  it  out. 

Parties  unnecessarily  served  with  notice  of 
motion  will  not  be  allowed  the  costs  of  their 
appearance.    Afojor  v.  Major,  37  L.  O.  132. 

APPEAL. 

Where  an  order  was  varied  on  appeal,  upon 
grounds  which  were  not  mentioned  to  the 
Court  below,  the  party  moving  was  ordered  to 
pay  the  costs  of  the  application.  Steele  v. 
Plomer,  1  H.  &  T.  149. 

ATTORNEY   GENERAL. 

In  a  suit  instituted  for  the  benefit  of  the 
public  by  the  Attorney-General,  the  defendants 
excepted  to  the  Master's  report  that  their  an- 


'  Mr.  Phillips*  Reports  have  been  discon- 
tinued at  the  close  of  the  second  volume,  and 
the  Lord  Chancellor's  decisions  are  now  re- 
ported by  Messrs*  M'Naghten  and  Gordon,  and 
Messrs.  Hall  and  Twells  ;  the  former  published 

a  Messrs.   Benning,  the  latter  by  Messrs. 
ixwell  and  Son. 


swer  was  insufficient,  but  the  exceptions  were 
overruled :  Held,  that  the  costs  occasioned  by 
such  proceedings  ought  to  be  paid  to  the  At- 
torney-General— no  objection  having  been 
made  at  the  hearing.  Attomey-Genenl  t. 
Corporation  of  London,  38  L.  O.  82. 

AWARD. 

See  Compensation, 

BANKRUPT  DEFENDANT. 

See  Dismissal, 

CHARITY. 

1.  Lands  Clauses  Consolidation  Act,  — liMiere 
a  bill  had  been  filed  against  a  charity,  but  dis- 
missed, and  certain  costs^  as  between  solicitor 
and  client,  necessarily  incurred  in  the  defence 
of  the  suit,  had  not  been  provided  for :  Hdd, 
that  a  sum  of  money  in  Court  arising  from  a 
subsequent  purchase  of  a  portion  of  the  land 
by  a  railway  company  was  liable  to  pay  8ttdi 
costs  under  the  69th  section  of  the  Lands 
Clauses  Consolidation  Act  Exparte  Fm 
School  of  Louth,  In  re  the  East  lAucolnskin 
Railway  Act,  37  L.  O.  109- 

2.  Transfer  to  new  trustees,  —  Order  for 
transfer  of  charity  fund  to  new  trustees,— one 
set  of  costs  only  to  be  allowed  to  the  old 
trustees,  who  appeared  separatelv,  and  those 
to  the  trustee  who  had  not  opposed  thetnnsfer< 
In  re  Emberton  Friendly  Society,  38  L.  0. 67. 

COMPENSATION. 

Award,-- An  award  was  made  by  an  arbito- 
tor,  under  a  reference  to  assess  compensation 
for  lands  taken,  for  a  greater  sum  than  tbat 
offered  by  the  ndlway  company,  but  no  direc- 
tion was  given  as  to  costs.  The  parties,  ther^ 
fore,  agreed  to  refer  it  to  the  Taxing  Master  of 
the  Court  of  Queen's  Bench.  A  petition  to 
the  taxation  of  further  costs  incurred  in  conse- 
quence of  the  taking  of  the  land  bv  the  com- 
pany was  refused,  on  the  ground  that  toe 
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parties  had  by  their  conduct  adopted  the  airard, 
which  it  must  be  assumed  included  those  ez- 
pense8.  In  re  Lancaster  and  Carlisle  Railway 
Acts,  38  L.  O.  167. 

CONSOLIDATION  OF  SUITS. 

Four  suits  were  consolidated,  and  tbe  con- 
duct given  to  the  plsuntiff  in  one  of  them,  who 
was  a  devisee  and  lefi^tee  :  Held^  that  he  was 
entitled  to  his  extra  costs,  which  he  had  pro- 
perlf  incurred  in  the  prosecution  of  the  decree. 
LockhartY  Hardy,  10  Beav.  292. 

CONTEMPT. 

Sequestration, — ^An  order  for  payment  of  the 
costs  of  a  contempt,  will  include  the  costs  of  a 
nqnestration,  although  the  seauestrators  have 
not  yet  made  a  return ;  and  toe  direction  for 
the  taxation  of  the^osts  should  be  absolute,  and 
not  dependent  upon  the  fact,  whether  the  parties 
differ  about  the  same.  Steele  v.  Plomer,  1  H. 
&T.  149. 

COUNSEL. 

The  costs  of  employing  two  Qneen*s  Counsel 
for  tbe  plaintiff,  at  the  hearing,  allowed :  the  2nd 
Queen's  Counsel  having  drawn  the  bill  when 
he  was  without  the  bar.  Carter  v.  Barnard, 
16  Sim.  157. 

See  Taxation. 

DEVISEES. 

Genera/  Order  sfxix,  of  Aug,  1841.— D</eiuf- 
OMt  against  whom  no  relief  is  sought, — In  a  suit 
by  some  of  the  members  of  a  class,  claiming 
under  a  conditional  limitation  by  devise  in 
fivoor  of  such  class,  against  parties  who  dumed 
under  a  recovery  suffered  of  the  estate  by  the 
first  taker  under  the  same  devise,  the  other 
members  of  the  class  in  the  same  interest  as  the 
plaintiffs,  who  decline  to  become  co-plaintiffs, 
may  be  served  with  the  copy  of  the  bill,  under 
tbe  29th  Order  of  Aug.  1841 ;  and,  if  they  are 
required  to  appear  and  answer,  their  costs 
must  be  paid  by  the  plaintiffis.  Abram  r.  Ward, 
6  Hare,  170. 

DISCLAIMER* 

See  Foreclosure. 

DISCRETION. 

According  to  the  modem  practice,  the  Courts 
though  it  retains  a  discretion,  generally  acts  on 
the  rule,  that,  primd  facie,  the  unsuccessful 
party  is  to  be  charged  with  the  costs  of  the 
luit,  and  in  the  present  case,  it  gave  costs 
against  an  unsuccessful  plaintiff,  though  the 
case  was  one  of  great  difficulty,  arising  out  of  a 
will  dependent  on  foreign  law. 

Where,  under  the  circumstances  of  the  case, 
an  unsuccessful  plaintiff  is  to  be  charged  with 
tbe  costs  of  suit,  the  result  is  not  altered  by 
the  additional  fact,  that  the  institution  of  the 
suit  was  recommended  by  tbe  Master.  Earl 
Nelson  v.  Lord  Bridport,  10  Beav.  305. 

DISMISSAL. 

1.  Bankrupt, — Want  of  prosecution, — A  few 
days  after  the  bill  was  filed,  the  defendant 
became  bankrupt.  The  plaintiff  soon  after- 
wards obtained  the  common  injunction,  for 


want  of  answer,  to  restrain  an  action  at  law« 
and  no  further  steps  were  taken,  either  in  the 
action  or  the  suit,  for  two  years.  The  defend- 
ant had  not  yet  got  his  certificate,  but  had 
been  declared  entitled  to  it.  He  then  put  in 
his  answer,  and  was  in  a  situation  to  move  to 
dismiss  for  want  of  prosecution :  Held,  that 
notwithstanding  his  bankruptcy,  and  the  other 
circumstances  of  the  case,  he  was  entitled  to 
an  order,  that  the  bill  should  be  dismissed, 
with  costs.  Blackmore  v.  Smith,  1  H.  &  T. 
155. 

2.  Bill  dismissed  for  want  of  prosecution, 
with  costs,  on  the  motion  of  a  defendant,  who 
was  an  uncertificated  bankrupt.  Blackmore  v. 
Smith,  1  M'N.  &  G.  80. 

Case  cited  in  tbe  judgment;  MoDteith  r.  Tay  - 
lor,  9  Ves.  615. 

3.  Pauper. — Where  a  bill  of  dismissal  by 
plaintiff  is  against  a  pauper  defendant,  such  de- 
fendant is  entitled  to  dives  costs  and  not  pau- 
per  costs.    Rubery  v.  Morris,  37  L,  O.  71. 

EXCEPTIONS  TO   ANSWER. 

Discovery. — ^The  costs  of  exceptions  to  the 
answer  of  a  defendant  to  a  bill  of  discovery, 
which  the  Master,  under  the  19th  Order  of 
December,  1833,  has  certified  ought  to  be 
borne  by  the  defendant,  are  not  within  the 
28th  Order  of  April,  1828,  or  the  124th  Order 
of  May,  1845 ;  but  the  Court  will,  upon  appli- 
cation, {exparte,)  order  such  costs  to  be  taxed 
and  deducted  from  the  costs  of  the  suit  payable 
to  the  defendant.  Hughes  v.  Clerk,  6  Hare, 
195. 

FORECLOSURE. 

Second  incumbrancer  disclaiming,  —  Where, 
on  a  bill  of  foreclosure  by  a  first  mortgagee 
against  a  second  mortgagee  and  the  mortgagor, 
the  second  mortgagee,  bv  his  answer,  dis- 
claimed,  yet  tbe  pluntiff  Drought  the  second 
mortgagee  to  the  nearing,  no  costs  were  given 
to  the  second  mortgagee  on  the  decree  against 
him,  upon  the  preponderance  of  modem  de* 
cisions,  though  formerly  the  practice  was  to 
give  such  disclaiming  second  mortgagee  de« 
fendant  his  costs,  tne  plaintiff  adding  such 
costs  to  his  own.  Ohrly  v.  Jenkins,  1  De  G.  & 
S.  543. 

ISSUE  ON  INTERLOCUTORY  APPLICATION. 

The  costs  of  an  issue  directed  on  an  inter- 
locutory application  ma^  be  disposed  of  after  . 
the  issue  is  decided  without  waiting  for  the 
hearing  of  the  cause.  Matins  v.  Price,  2  ColJ, 
190,  overruled.  Duncan  v.  Farty,  2  Phill, 
696. 

LANDS   CLAUSES  ACT. 

A.  purchased  green-acre  for  1,000/.,  in  lieu 
of  black-acre  which  a  railway  companv  had 
taken  from  him,  and  for  which  they  haa  paid 
644/.  into  Court.  The  company  were  ordered 
to  pay  A,  the  same  costs  as  he  would  have 
been  entitled  to  under  the  80th  section  of  the 
Lands  Clauses  Act,  if  green-acre  had  cost 
644/.  only.  In  re  Sheffield  and  Lincolnshire 
Railway  Act,  exparte  Hodge,  16  Sim.  159. 

See  Charity,  1. 
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Set'Offi^M,  W.y  by  his  will,  gave  hiB  son 
lOOl.,  and  afterwards  lent  him  100/.  on  his 
promissory  note.  When  the  testator  died  the 
son  demanded  payment  of  the  legacy,  and  then 
the  executor  sued  him  on  the  note.  A  bill  was 
filed  to  restrain  the  action  and  for  payment  of 
the  legacy,  which  made  an  ineffectual  case  of 
set-off,  and  a  verdict  was  then  given  for  the 
plaintiff.  The  bill  was  dismissed  with  costs, 
except  so  far  as  they  were  increased  by  the 
claim  of  set-off.  Woods  v.  Woods,  37  L.  O. 
396. 

lunatic; 

1.  Assignee  of  interest  of  sole  next  of  kin, — 
Stop  order, — Order,  in  the  nature  of  a  stop 
or^r,  granted  on  the  application  of  the  as- 
signee of  the  interest  of  the  sole  next  of  kin  of 
a  hinatic.    In  re  Moore,  1  M'N.  &  G.- 103. 

Case  cited  in  tbe  jadgmant :   Ezparte  Alcbin, 
temp.  Eldon,  Reg.  Lib.  1824,  A.  2048. 

2.  Mortgagee, — Trustee,  —  Recowoeyance,  ^ 
Where  a  mortgage  in  fee  had  been  executed 
with  knowledge  that  the  mortgagee  was  a 
trustee  only  of  the  money  advanced,  and  the 
mortgagee  became  lunatic,  all  such  extra  costs 
of  procuring  a  reconvevance  as  were  occasioned 
by  the  lunacy  were  tnrown  upon  the  mort- 
gagor, and  were  not  payable  either  by  the 
lunatic  or  by  the  parties  beneficially  interested 

',  in  the  mortgage-money.    Jji  re  Lewes,  1  H.  & 
T.  123;  S.  C.  1  M'N.  &  G.  23. 

MORTGAOK. 

Sale, — ^A  decree  for  sale  of  an  encumbered 
estate  does  not  of  itself  alter  the  rights  of 
parties. 

A  mortgagee  of  estates  on  which  the  incum- 
brances were  numerous  and  of  a  complicated 
nature,  filed  a  bill  for  foreclosure  and  redemp- 
tion,  and,  by  consent,  the  estate  was  sola: 
Held,  that  the  costs  of  sale  ought  not  to  be 
paid,  in  the  first  place,  out  of  the  general  fund, 
out  that  the  money  arising  from  the  sale  of 
each  separately  encumbered  estate,  ought  to 
be  treated  in  the  same  manner  as  the  estate 
itself  would  have  been,  and  that  the  mortgagees 
ought  to  be  paid  their  principal,  interest,  and 
costs,  according  to  their  respective  priorities. 
Wild  V.  Lockhart,  Lee  v.  Lockhart,  10  Beav. 
320. 

MOTION. 

New  Orders, — ^The  costs  of  an  interlocutory 
proceeding,  are  not  costs  of  the  suit.  Finden 
v.  Stephens,  16  Sim.  40. 

NSW  TRIAL. 

Will. — In  1846,  an  issue  was  directed  to  try 
whether  a  will  dated  in  1825  had  been  signed 
and  published  in  the  presence  of  three  credible 
witnesses.  A,,  B.,  and  C,  and  whether  it  was 
attested  by  them.  A.  was  dead,  and  lus  sig- 
nature was  proved ;  B,  denied  having  signed 
the  will,  but  was  disbelieved  by  the  judse  and 
jury ;  and  C,  an  ignorant  man,  proved  his  at- 
testation, but  did  not  remember  the  signing  or 


publication  by  the  testatrix.    The  jury  found 
for  the  will. 

The  Court,  under  the  circumstances,  refosed, 
with  costs,  an  application  for  a  new  trial 
HUch  V.  Wells,  10  Beav.  84. 

PAUPER, 

See  Dismissal, 

PETITION. 

A  party  served  with  a  petition  does  not 
forfeit  his  right  to  the  costs  of  his  appearance 
merely  because  his  counsel  at  the  hearing  has 
raised  an  unsuccessful  opposition  to  the  prayer. 
Exparte  Steoens,  In  re  London  and  South- 
western Railwm/  Extension  Act,  2  Fhill.  772. 

8ALS. 

See  Mortgage. 

SECURITY    FOR  COSTS. 

Plaintiff  abroad,— Where  the  plaintiff  in  a 
suit  had  gone  abroad  out  of  the  jurisdictioa 
after  answer  filed,  he  was  ordered  to  give  secu- 
rity for  costs,  although  he  did  not  intend  to 
reside  permanently  abroad  and  came  frequently 
to  England.    Kennaway  v.  THpp,  38  L.  0. 66. 

SET-OFF. 

See  Legacy, 

SETTING  ASIDE   SUBPCENA. 

Former  application, — Application  to  set  aside 
subpoena  to  enforce  payment  of  costs,  refused, 
on  the  ground  that  tne  costs  occasioned  br 
former  applications  for  a  similar  purpose  baa 
not  been  paid.  Oldfield  v.  Cobbeti,  38  L  0. 
107. 

SETTING   OUT    PUBLIC   ACT. 

Petition, — Held,  that  the  costs  occasioned  br 
setting  out  the  words  of  a  public  act  at  lengta 
would  be  refused  under  the  122nd  Order  of 
May,  1845.  In  re  Manchester  and  Leeds  RaH" 
way  Company,  eoBparts  Osbaldistone,  38  L  0. 
148. 


SEQUESTRATION. 


See  Contempt, 

TAXATION. 

Third  counsel. — Upon  taxation  of  costs  be- 
tween party  and  party,  held,  that  the  general 
rule  was  to  allow  only  two  counseL  Attomcf* 
General  v.  Monro,  38  L.  O.  SO. 

See  Counsel, 

TRUSTEES. 

Two  trustees  severed  in  their  defence :  one 
was  charged  with  misconduct,  but  not  tbe 
other.  The  Court  allowed  only  one  set  of  costs, 
and  gave  the  whole  of  them  to  the  innocent 
trustee.     Webb  v.  Webb,  16  Sim.  55. 

See  Charity,  2. 

UNNECESSARY  PARTY. 

Where  an  unnecessary  party  had  been  serped 
with  a  petition,  solelv  in  consequence  of  a 
claim  set  up  by  him,  ne  was  left  to  bear  bis 
own  costs.  In  re  Shrewsbury  School,  1  M'N. 
&  G.  85. 

See  Altering  order^ 


sri#  %$gMi  ^hmv^tPf 


DIGEST,    A.ND    JOURNAL    OF  JURISPRUDENCE. 


SATURDAY,  JULY  28,  1849. 


ABANDONED  BILLS  RELiHTING  TO 
THE  LAW. 

Thk  Tnndixig  np  of  the  Session  and  the 
near  approach  of  the  prorogation  of  parlia- 
ment, is  marked  with  tolerable  distinctness 
bythenamber  of  bills  abandoned  at  this 
period,  and  by  the  increased  coolness  and 
indifference  with  which  members  of  the 
gOTeroment,  as  well  as  others,  not  onlj 
witness,  but  assent  to  the  strangulation 
of  their  legislative  offiipring  and  foster- 
children. 

Since  our  last  publication,  three  measures 
in  which  the  profession  maj  be  supposed  to 
feel  a  pecuhar  concern,  and  which  formed 
the  subject  of  commentary  in  these  pages, 
have  been  withdrawn  by  the  ministers 
under  whose  superintendence  they  were 
proceeding  through  parliament,  upon  ra- 
rions  grounds. 

The  alterations  made  by  the  Select  Com- 
mittee in  the  Bill  to  Amend  the  Admini- 
stration of  Justice  in  the  Metropolitan  Die- 
irieti,  (noticed  ante,  p.  217,)  were  so  ex- 
tensive, and  inrolyed  changes  requiring  so 
much  con»deration,  that  Sir  George  Grey 
Teiy  jndicioualy,  decUned  to  take  upon  him- 
ttlf  the  responsibility  of  pressing  forward 
such  a  measure  at  a  period  when  so  Uttle 
time  could  be  afforded  for  examination  and 
Hoiry  from  practical  persons  as  to  its 
probable  operation. 

The  Bill  for  better  Auditing  the  Aeeounte 
of  Railway  Companiee,  which,  altiiough 
originally  introduced  by  Lord  Monteag^e, 
*as  subsequently  adopted  by  the  govern- 
ment, and  contained  some  most  objectionable 
provisions  in  respect  of  the  taxation  of  rail- 
way solicitors'  bills,  which  were  the  subject 
of*  repeated  strictures  in  recent  numbers,* 


*  See  ante,  pp.  192  and  201. 
Vol,  xxxyiii.  No.  1,116. 


has  also  been  withdrawn,  a  ,^€|^tation  from 
the  principal  riiilway  companiesr;, living  in- 
timated to  the  President  of  the  Board  of 
Trade  their  determination  to  oppose  the 
further  progress  of  the  bill.  Mr.  Labou- 
chere  announced  that  if  some  arrangements 
were  not  made  by  the  railway  companies  to 
preclude  the  necessity  of  such  a  measure,  he 
should  think  it  his  duty  to  bring  it  forward 
next  Session  on  behalf  of- the  government; 
but  as  the  clauses  to  which  we  have  ad- 
verted are  in  no  respect  necessary  for  effectuig 
the  legitimate  objects  of  a  perfect  and  satis- 
factory railway  audit,  and  are,  moreover, 
wholly  indefensible  upon  principle,  we  con- 
fidently hope  to  find  them  omitted  in  any 
new  bill  that  may  hereafter  be  introduced. 

The  Bill  introduced  by  the  Attorney- 
General,  in  the  middle  of  June  last,  "  to 
extend  the  Provisions  of  the  Acts  for  the 
more  Speedy  Trial  and  Punishment  of 
Jnveidle  Offenders,  and  to  apply  the  same 
to  the  Trial  and  Punishment  of  Small  Lar- 
cenies,^^ never  got  beyond  a  second  reading, 
and  has  been,  as  we  had  reason  to  believe  it 
would  be,  abandoned.  The  objects  con- 
templated by  this  measure  were  twofold : — 
Ist,  To  extend  the  provisions  of  the  10  & 
11  Vict.  c.  82,  and  11  &  12  Vict.  c.  59, 
which  affect  persons  not  exceeding  fourteen 
years  of  age,  to  offenders  whose  ase  does 
not  exceed  sixteen  years ;  and  2ndly,  To 
extend  the  prorisions  of  the  act,  without 
any  regard  to  age,  to  all  cases  of  simple 
larceny,  where  3ie  value  of  the  property 
stolen,  or  attempted  to  be  stolen,  does  not 
exceed  five  shillings. 

We  concur  with  Sir  George  Grey  in 
thinking  that  a  measure  of  so  much  im- 
portance and  upon  which  so  great  a  differ- 
ence of  opinion  existed,  ought  not  to  be 
passed  without  ample  time  for  disousaioa 
and  consideration,  but  it  is  not  satisfactory 
to  find  a  bill  of  such  importance  produced 
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nnder  the  sanction  of  the  first  Law  Officer 
of  the  Crown,  flung  aside  without  any 
debate  on  the  principle.  It  is  not  ex- 
pedienty  perhaps,  that  independent  mem- 
bers of  the  le^slatnre  should  throw  their 
own  crotchets  mto  the  shape  of  a  bill,  and 
lay  it  upon  the  table  of  one  or  other  of  the 
Houses  of  Parliament,  with  the  idew  to 
eUdt  public  opinion  ;  but  a  bill,  with  the 
Attorney-Generars  name  on  the  back,  in- 
Tolving  an  extensive  change  in  administra- 
tive justice,  ought  to  have  been  well  con* 
sidered  before  it  was  produced,  and  not 
hastily  withdrawn,  merely  because  it  ap- 
peared that  the  experiment  was  not  one 
likely  to  meet  universal  approval. 

That  the  bill  has  not  been  passed  in  the 
form  in  which  it  was  introduced,  is  matter 
of  congratulation ;  but  it  is  by  no  means 
clear  that  a  modified  measure  of  this  de- 
scription would  not  be  very  generally  ac- 
cepted as  a  mat  improvement  in  our 
system  of  crimmal  adjudication.  The  ques- 
tion really  is,  has  the  summary  jurisdiction 
conferred  on  magistrates,  under  the  Juvenile 
Offenders*  Act,  (10  &  11  Vict.  c.  82,) 
proved  a  decidedly  successful  experiment  ? 
It  cannot  be  gainsaid  that  it  is  a  constitu- 
tional innovation  to  give  two  justices— or 
one  stipendiary  magistrate — the  power  to 
hear  and  determine  charges  of  simple 
larceny,  without  the  intervention  of  a  jury, 
whether  the  offender  be  sixteen  or  only 
fourteen  years  of  age.  But  when  the  evils 
of  long  imprisonment  previously  to  trial, 
and  the  inevitable  expenses  attending  pro- 
secutions at  the  Assizes  or  Sessions  are  con- 
sidered, the  practical  question  is,  whether 
the  interests  of  the  whole  community  are 
not  promoted  and  best  secured  by  a  partial 
abnegation  of  the  system  of  jury  trial  ? 

The  two  acts  recited  in  the  first  section 
of  the  Attorney-General's  Bill  relate  respec- 
tively to  England  and  Ireland.  The  Irish 
Act,  (II  &  12  Vict  c.  59,)  which  obtained 
the  Royal  Assent  so  recently  as  the  14  th 
August  last,  contains  a  provision  not  to  be 
found  in  the  10  &  11  Vict.,  and  which,  if 
introduced  into  the  bill  framed  by  the  At- 
torney-General, (and  meant,  we  presume, 
to  extend  to  Ireland  as  well  as  England,) 
would  go  far  to  obviate  the  objections 
founded  upon  constitutional  grounds.  The 
provision  to  which  we  allude,  and  which 
forms  part  of  the  first  clause  of  the  11  & 
12  Vict.  c.  59,  is  as  follows : — 

"  Provided  also,  that  if  such  justices  shall 
be  of  opinion,  before  the  person  charged  shall 
have  made  his  or  her  defence,  that  the  charge 
is  from  any  circumstance  a  fit  subject  for  pro- 


secution by  indictment,  or  if  the  parent  or  next 
friend  of  the  person  charged  shall,  upon  Ms  or 
her  being  called  upon  to  answer  the  charge, 
object  to  the  case  b^ng  summarily  disposed  of 
under  the  provisions  of  this  act,  such  justices 
sh^l,  instead,  of  summarily  adjudicating  there- 
upon, deal  with  the  case  in  all  respects  as  if  tlus 
act  had  not  been  passed." 

If  such  a  provision  be  necessary  for  the 
protection  ot  persons  under  fourteen  yeare 
of  age  in  Ireland,  we  see  no  good  reason 
why  it  should  not  be  extended  to  juvenile 
offenders  in  England,  nor  why  the  principle 
of  the. proviso  may  not  be  advantageoualj 
imported  into  any  measure  hereafter  intro- 
duced giving  a  summary  jurisdiction  in 
cases  where,  irrespective  of  the  age  of  the 
allied  ofifoder,  j^e  subject  of  the  theft  or 
attempted  theh  iJs  of  so  little  value  as  five 
shillings.  In  such  cases,  the  exernse  of  a 
summary  jurisdiction,  and  the  avoidance  of 
lengthened  imprisonment  before  trial  would 
frequenUy  be  a  merciful  and  salutary  pro- 
ceeding, as  regards  the  offender,  whikt  the 
public  would  1^  saved  an  outlay  of  money 
and  a  waste  of  time  seriously  felt  in  towns 
as  weU  as  in  rural  districts.  The  operation 
of  local  prejudices  and  influences,  which 
are  prindpally  apprehended  by  those  who 
deem  it  unsafe  or  unme  to  entrust  mn^ 
trates  with  summary  authority,  would  be 
sufficiently  guarded  against  by  giving  the 
accused  the  option  of  having  his  case  de- 
termined by  the  ordinary  tribunal,  whenercr 
he  conceives  that  justice  will  not  be  done 
to  him,  by  the  magistrate  before  whom  the 
charge  is  made  in  the  first  instance. 

On  the  other  hand,  a  charge  of  laroenj, 
althongh  the  property  alleged  to  be  stolen 
may  not  exceed  &f.  in  vaiu^  oooasionallj 
assumes  features  rendering  it  desirable  that 
it  should  be  adjudicated  upon  with  more  so- 
lemnity and  publicity  than  ordinary  charges 
at  Petty  Sessions,  and  in  such  cases  magis- 
trates should  have  a  discretionary  power  of 
declining  to  act  summarily,  anddirectiDg 
the  charge  to  be  dealt  with  in  the  ordhiary 
manner  by  indictment.  If  a  measure  with 
a  similar  object  should  be  Wought  fonrtrd 
again  next  Session,  we  hope  it  may  be  with 
some  such  modifications. 

We  have  thought  it  necessary  to  discuss 
the  Attorney-Generars  Bill  at  greater  length 
than  we  should  otherwise  have  done  at  this 
time,  because,  as  usual  in  matters  of  this 
description,  the  sesbtance  to  the  bill  is  al- 
leged to  have  come  from  interested  parties 
connected  with  the  legal  profession. 

It  is  said,  with  what  Uttle  foundation  oor 
readers  can  judge,  that  those  who  practise 
in  criminal  cases  at  Sessions    anticipated 
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that  their  interests  would  be  injuriouslj 
affected  by  the  proposed  extensioa  of  a 
snmmaiT  jurisdiction.  The  number  of  pro- 
fesstonai  men  deriving  profit  from  this 
species  of  practice,  however,  is  compara- 
tirelr  insignificant,  and,  as  respects  the 
hrger  branch  of  the  profession,  its  mem- 
bers would  be  as  often  retained  if  charges 
were  heard  before  two  magistrates,  as  when 
similar  charges  are  tried  at  the  Quarter 
Sessions.  The  motive  suggested,  therefore, 
is  in  a  great  degree  imaginative,  but  were  it 
otherwise,  we  are  satisfied  that  no  member 
of  the  profession — barrister  or  attorney-— 
deserving  of  the  confidence  of  others,  de- 
sires that  in  such  a  matter  his  personal  in- 
terests should  stand  in  the  way  of  the  real 
and  nghrly-understood  interests  of  the 
public. 

To  the  catalogue  of  abandoned  bills  we 
most  add  the  following  :•— 

Uft  Policies  Auignment. 

Sstates  Leasing,  (Ireland). 

Bankrupt  and  Insolvent  Members. 

Marriages  within  certain  prohibited  de» 
^reei. 

There  are  many  other  measures  which, 
ihoDgh  not  yet  formallv  postponed,  must 
necessarily  stand  over  till  another  Session. 


PASSENGEKS'  BEGULATION  ACT. 

iLTHouoH  the  Act  to  amend  and  con< 
solidate  the  existing  Laws  relating  to  the 
Carrii^  of  Passengers  by  Sea,  is  rather 
matter  of  public  relation  and  not  directly 
connected  with  the  administration  of  justice, 
the  activity  which  at  present  prevails  upon 
the  sabject  of  emigration,  and  the  number 
of  legal  questions  to  which  the  new  act  will 
probably  give  rise,  induce  us  to  subjoin  a 
complete  sammair  of  its  enactments.  It 
will  be  observed  that  jurisdiction  is  given  to 
justices  of  the  peace  in  England,  and  sheriffs 
in  Scotland,  in  various  instances  in  which 
Ibese  functionaries  were  not  previously  em- 
powered to  act.  Whether  the  regulati<ms 
established  by  the  act  may  not  be  found  to 
operate  inconveniently  upon  those  connected 
with  the  commercial  marine,  time  will  dis- 
close. 

12  &  13  Vict.  c.  33. 


An  Act  for  regulating  the  Carriage  of  Pas- 
tengfrt  in  Merchant  Vessels.  [13th  July, 
1849.] 

This  act  contains  the  followinff  clauses : — 
1.  From  and  after  Ist  October,  1849,  the 
foUowin^acta  repealed ;  vis.,  5  &  6  Vict.  c.  107 ; 


S8i9  Vict,  c,  14 ;  10  &  11  Vict,  c.  103  5  and 
11  &  12  Vict.  c.  6. 

2.  Short  tide  of  act :  **  Passengers'  Act^ 
1849." 

3.  Definition  of  terms  used  in  the  act. 

4.  Act  to  extend  to  every  "passenger  ship" 
proceeding  from  the  united  kingdom  to  any 
place  out  of  Europe,  and  on  every  colonial 
voyage,  as  hereinaiter  described;  but  not  to 
extend  to  Queen's  ships^  nor  to  ships  or  trans- 
ports in  the  service  of  the  East  India  Company, 
nor  to  steam  vessels  carmng  mails. 

5.  Commissioners  of  Emigration  to  carry  tma 
act  into  execution. 

6.  Emigration  officers  and  assistants  to  act 
under  commissioners,  for  the  purpose  of  carry- 
ing this  act  into  execution. 

7.  Duties  of  emigration  officei;  to  be  per- 
formed in  his  absence  by  assistant,  and  if  no 
emigration  officer  or  assistant,  by  the  chief 
officer  of  customs  at  the  port. 

8.  Facilities  to  be  given  to  the  proper  officera 
for  the  insoection  of  all  ships  fitting  for  pwwscn- 

Srs,  and  for  ascertaining  that  the  provisions  of 
e  act  are  complied  with. 

9.  No  "passenger  ship'*  to  be  cleared  out^ 
without  a  certificate  from  the  emigration  officer 
that  the  requirements  of  the  act  have  been  duly 
complied  with*  .    .    j  ^ 

10.  Number  of  passengen  to  be  Hmited  by 
tonage  (i.  e.  one  person  to  every  two  tons,)  and 
by  apace  (i.  e.  one  passenger  for  every  12  ro« 
perficial  feet,  or  for  every  15  such  feet,  if  the 
voyage  is  within  the  tropics  and  computed  to 
exceed  12  weeks.)  Master  liable  to  a  penalty, 
not  exceeding  61  and  not  less  than  21,  for  each 
passenger  in  excess.  . 

11.  Children  under  one  year  not  tobe  m- 
cluded  in  computation,  and  two  children  under 
14,  to  be  computed  as  one  passenger. 

12.  Two  lists  of  passengers  to  be  made  out 
by  master  before  clearance,  m  a  form  prescribed 
hy  Schedule  A.,  one  of  which  is  to  be  retained 
by  the  officer  of  customs  at  the  clearing .  port, 
and  the  other  signed  by  him,  and  returned  to 
the  master,  who  is  to  exhibit  it,  with  any  ad- 
ditions which  may  be  made,  to  the  officer  of 
customs,  or  British  consul,  at  any  port  atwWch 
any  of  the  passengers  shall  be  landed,  a«a  to 
deposit  it  with  such  officer  or  consul  at  the 
final  port  of  discharge. 

13.  lists  of  additional  passengers  taken  on 
board  after  clearance,  to  be  signed  by  the 
master,  and  exhibited  or  deposited  as  a&eady 
provided.  ,    .    '' 

14.  No  •'  passenger  ship."  to  be  allowed  to 
dear  out,  until  she  has  been  surveyed  by  a 
surveyor  authorised  by  the  emigration  com- 
missioners, and  reported  sea  worthy  and  fit  for 
her  intended  voyage.  „  .    u 

15.  The  decks  m  *' passenger  ships '  to  be 
at  least  one  inch  and  a-half  in  thickness,  the 
height  between  decks  at  least  six  feet,  no  more 
than  two  tiers  of  berths  on  any  one  deck,  and 
such  berths  to  be  six  feet  in  length  and  18 
inches  in  width  for  each  passenger.  Persona 
of  different  sexes  above  14,  unless  husband  and 
wife,  not  to  be  placed  in  the  same  berth,  and 
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no  berths  occupied  by  passengers  during  the 
TOjrage,  to  be  taken  down  for  48  hours  after 
arrival  at  the  port  of  final  discharge. 

16.  Provisions  for  securing  adequate  light 
and  ventilation.  Penalty  on  owner  for  non- 
compliance with  directions  of  emigration  officers 
in  respect  thereof. 

1 7.  "  Passenger  ships  "  to  carry  boats,  ac- 
cording to  scale,  to  be  approved  of  by  emigra- 
tion officer,  and  also  two  properly  fitted  life 
buoys. 

18.  No  ^'  passenger  ship  "  to  be  cleared  out 
until  manned  with  a  proper  complement  of 
seamen  for  intended  voyage. 

19.  Computation  of  number  of  weeks  neces- 
sary for  certain  voyages :  Power  of  emigration 
commissioners  to  declare,  in  London  Gazette, 
what  shall  5e  deemed  length  of  voyage. 

20.  Certain  articles  prohibited,  as  cargo  in 
''passenger  ships,"  and  in  such  ships  no  part 
01  the  cargo  shall  be  on  deck. 

.  21.  Provisions  and  water  to  be  provided  by 
owners  or  charterers  in  sufficient  quantities  to 
afiford  a  prescnbed  allowance  to  each  passenger; 
quality  to  be  approved  of  by  emigration  officer. 
.Penalty  on  fraudulently  obtaining  clearance  for 
.  passenger  ship  not  sufficiently  stored,  not  ex- 
ceeding 100/.  nor  less  than  50/. 

22.  Water  to  be  taken  in  casks  or  tanks,  not 
containing  more  than  300  gallons  each,  and 

.approved  b^  emigration  officer. 

23.  Provisions  and  water  to  be  surveyed  be- 
fore clearing  out :  Proviso  for  touching  at  in- 
tsrmediate  ports  to  fiU  up  water. 

24.  Dietary  scale  for  tne  voyage,  irrespective 
of  any  provisions  of  their  own  which  any  pas- 
sengers may  have  on  board. 

25.  Emigration  commissioners,  by  notice  in 
the  London  Gazette,  may  substitute  any  other 
artides  of  food  for  those  before  mentioned. 

26.  Passengers'  cook  and  cooking  apparatus 
to  be  provided^  and  approved  of  by  emigration 
officer. 

27.  No  "  passenger  ship "  carrying  a  cer- 
tsan  number  of  passengers,  to  proceed  on  her 
voyage  without  a  medical  practitioner  on  board; 
but  ships  bound  to  North  America  having  14 
clear  superficial  feet  for  each  passenger,  may 

.  proceed  without  a  medical  practitioner. 

28.  Medicine  chest,  &c.  to  be  provided  at 
the  expense  of  the  owner  or  charterer,  under 
the  superintendence  of  emigration  officer. 

29.  No  "passenger  ship  "  to  clear  out  until 
after  inspection  of  passengers  and  medicine 
chest  by  some  medical  practitioner  appointed 
by  the  emigration  officer;  who  shall  certify 
that  the  ship  contains  a  sufficient  supply  of 
medicines,  and  that  none  of  the  passengers  ap- 
pears to  have  any  infectious  disease  likely  to 
afifect  the  health  of  the  other  passengers. 

30.  Diseased  person  may  be  relanded,  with 
such  members  of  his  family  as  may  be  depend- 
ent on  him^  or  unwilling  to  be  separated  from 
him. 

31.  Passengers  so  relanded  may  recover  pas- 
sage money. 

32.  Where  passages  not  provided  according 
to  contract,  passenger  may  obtain  return  of 


passage  money  and  compensation,  not  exceed- 
ing 10/.,  by  application  to  a  justice  of  the 
peace. 

33.  If  the  ship  shall  not  proceed  on  the  day 
appointed  for  sailing,  the  owner,  charterer*  or 
master,  shall  pay  to  every  passenger  ready  to 
proceed,  Is,  for  each  dav  of  delay,  for  subsist- 
ence money;  but  if  the  ship  be  unavoidably  de- 
tained, by  wind  or  weather,  and  the  passengers 
be  maintained  on  board,  no  subsistence  money 
shall  be  payable. 

34.  In  case  of  wreck,  or  detention  from 
damage,  passengers  to  be  provided  with  passage 
in  some  other  equally  eligible  vessel,  and  in 
default,  may  recover  by  summary  process,  all 
monies  paid  on  account  of  voyzge,  and  such 
further  sum  not  exceeding  5/.,  as  justices  sbull 
deem  reasonable  for  compensation  for  loss  of 
passage. 

35.  No  passenger  to  be  landed,  without  his 
consent,  at  any  port  other  than  that  at  which  he 
contracted  to  land. 

36.  Passenger  to  be  entitled  to  sleep  in  ship 
for  48  hours  after  arrival,  and  to  be  provided 
and  maintained  as  during  the  voyage. 

37.  Passengers'  right  of  action  preserved 
against  any  person  with  whom  he  contracted^ 
in  case  of  non-performance. 

38.  Passenger  ships,  delmned  for  more  than 
seven  days,  or  putting  back,  to  replenish  stock 
of  provisions,  water,  medicines,  Stc,  under  a 
penalty. 

39.  Her  Majesty  may  issue  orders  in  coaDcO, 
prescribing  rules  for  preserving  order,  dean- 
lineas,  &c.,  on  board  "  passenger  ships  "  pro- 
ceeding to  the  colonies.  Gazette  and  copies 
printed  by  the  Queen's  printer  to  be  evidence. 

40.  Surgeon,  or  master,  to  exact  obedience 
to  all  such  rules  and  regulations.  Penalty  for 
obstruction  in  enforcing  rules,  or  disobedience 
thereto. 

41.  Emigration  commissioners  to  prepare  an 
abstract  of  act  and  orders  in  council,  to  be 
posted  up  in  each  ship.  Penalty  on  master  for 
neglect,  and  on  person  defacing  abstract. 

42.  Sale  of  soirits  prohibited  in  "passenger 
ship  "  during  tne  voyage. 

43.  Bond  by  the  owner  or  charterer,  or  some 
sufficient  person  in  his  behalf,  in  the  sum  of 
1,000/.  for  the  due  performance  of  the  require- 
ments of  the  act,  and  of  any  order  in  council 
and  also  for  payment  of  penalties.  Bond  to  be 
without  stamps,  and  not  put  in  suit  after  12 
months  succeeding  the  termination  of  the 
voyage,  or  the  return  of  the  ship  or  master  to 
the  united  kingdom. 

44.  No  person  to  act  as  a  passage  broker,  in 
respect  of  passengers  to  North  America,  with 
out  entering  into  a  bond  in  200/.  with  two 
sureties,  and  obtaining  a  license. 

45.  Justices  to  grant  license,  and  to  give  no- 
tice to  emigration  commisi^ioners  of  license 
granted;  but  no  such  license  to  be  granted 
without  bond,  and  notice  of  intended  applica- 
tion for  license.  Two  justices  may  order 
license  to  be  forfeited,  and  give  notice  of  for- 
feiture to  emigration  commissioners. 

46.  Licenses  granted  under  the  5  &  6  VicL 
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in  coaneil,  to  adopt  this  act,  with  certain  ex- 
ceptions, in  India. 


c.  ]07i  to  continae  in  force  until  1st  February, 
1850. 

47.  Contract  tickets,  in  a  prescribed  form,  to 
be  given  to  any  person  payinf^  any  money  in 
respect  of  passage  to  North  America.  Penalty 
on  default. 

48.  Penalty  for  altering,  or  inducing  any 
penon  to  part  with  contract  ticket. 

49.  Penalties  on  agents  acting  without  written 
authority  from  principals.  No  person  entitled 
to  commission  or  fee  for  services  to  emigrants, 
unless  acting  as  agent  of  licensed  broker,  under 
written  authority. 

50.  Penalties  on  masters  of  ships  with  re- 
spect to  the  inspection  of  ships,  emigration 
oflScers'  certificate,  passengers'  lists,  additional 
passengers' lists,  survey,  ventilation,  boats,  man- 
ning, provisions  and  water,  surgeon  and  medi- 
dnes,  landing  diseased  passengers,  wrongfully 
landing,  maintenance  of  passengers  on  arrival, 
and  keeping  copies  of  act  on  board. 

51.  Penalty  on  falsifying,  or  forging,  forms 
of  application  for  passages,  or  the  certificates  in 
rapport  thereof. 

52.  Process  for  the  recovery  of  penalties, 
and  also  for  the  recovery  of  passage,  subsist- 
ence, and  compensation,  monies. 

53.  Application  of  penalties,  with  power  to 
jtutices  to  direct  compensation  out  of  penalties 
to  party  aggrieved. 

54.  Burden  of  proof,  that  ship  exempt  from 
the  provisions  of  the  act,  to  lie  on  party  claim- 
ing  the  benefit  of  such  exemption. 

55.  Vivd  voce  evidence  sufficient  proof  of  a 
party  being  an  emigration  officer. 

56.  Passengers  suing  not  incompetent  by 
reason  of  interest. 

57.  Tender  of  amends  before  action  brought, 
aBoved. 

58.  Limitation  of  actions.  Defendant  may 
plead  general  issue,  and  if  successful,  entitled 
to  eosts,  as  between  client  and  solicitor. 

59.  SheriflTs  in  Scotland,  to  act  in  the  same 
manner  as  justices  of  the  peace  in  England. 

60.  Colonial  voyage  defined  to  signify,  a 
voyage  from  any  of  her  Majesty's  possessions 
abroad  (except  the  territories  under  the  go- 
▼erament  of  the  East  India  Company)  to  any 
oAer  port  whatever,  the  duration  of  which 
shall  exceed  three  days. 

61.  Certain  parts  of  the  act,  that  is  to  say, 
giving  a  bond  to  her  Majesty,  keeping  on  board 
copies  of  the  act,  &c.  Return  of  passage 
money  and  compensation,  and  payment  of  sus- 
tenance money  in  case  of  detention,  not  to  ex- 
tend to  colonial  voyages.  Further  exemption 
from  provisions  of  tne  act  in  respect  of  colonial 
voyages  shorter  than  three  weeks. 

62.  Governor  of  colonies  may,  by  proclama- 
tion, declare  length  of  vojrage,  and  substitute 
other  articles  of  food  and  medicine.  Procla- 
mations to  be  transmitted  for  her  Majesty's 
confirmation  or  disallowance.  Attested  copy 
of  such  proclamation  to  be  sufficient  evi- 
dence. 

63.  Provision  for  appointment  of  surgeons 
and  surveyors  by  governors  of  colonies. 

64.  Power  to  the  Governor-General  of  India 
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Schedule  A.  Form  of  passengers*  list  referred 
to  in  12th  section. 

Schedule  B.  Form  of  bond  to  be  given  by 
owner  or  charterer  and  master,  referred  to  in 
43rd  section. 

Schedule  C.  Form  of  passage  broker's  bond, 
with  two  sureties,  to  be  approved  by  Emigra- 
tion officer  at  the  nearest  port,  referred  to  in 
44th  section. 

Schedule  D.  Form  of  passage  broker's  li- 
cense, referred  to  in  45th  Section. 

Schedule  E.  Notice  to  be  given  to  emigration 
commissioners  by  justice  granting  license. 
(Sect.  45.) 

Schedule  F.  Notice  by  applicant  for  passage 
broker's  license.  (Sect.  45.) 

Schedule  G.  Notice  to  emigration  commis- 
sioners of  forfeiture  of  license.  (Sect.  45.) 

Schedule  H.  Passengers' contract  ticket,  re- 
ferred to  in  section  47. 


NOTICES  OF  NEW  BOOKS. 

A  Summary  of  the  Law  of  Attorneys  and 
Solicitors,   describing   their   Legitimate 
Province,  the  regulations  as  to  their  Ad- 
mission, Disqualification,  and  Re-admis- 
sion, Sfc,  their  Duties  and  Functions  in 
the  General  Practice  of  the  Law,  their 
Bights,  Privileges,  and  Liabilities,  and 
the  Mode  and  Forme  of  Proceeding  by 
and  against  them.     With  an  Appendix  of 
Statutes,    By  Alexander  Palling,  Esq., 
of  the  Inner  Temple,  Barrister-at-Law. 
London :  Butterworth.    Pp.  397. 
This  work,  after  an  introductory  disser- 
tation, treats — 1.  Of  the  qualification  of 
attorneys  and   solicitors.     2.  The  annual 
certificate,  registration,  &c.      3.  The  sus- 
pension, disqualification,  and  re-admission  of 
attorneys  and  solicitors.    4.  Of  the  office, 
functions,  and  duties  of  attorneys  and  so- 
licitors.    5.  Of  the  righte,  privileges,  and 
exemptions  of  attorneys  and  solicitors.     6. 
Of  the  liabilities  and  disabilities  of  attorneys 
and  solicitors.    7.  Of  the  relative  rights  and 
interests  incident  to  the  business  of  an  at- 
torney and  solicitor.     8.  Of  proceedings  by 
and  against  attorneys  and  solicitors. 

There  being  several  other  works  extant 
on  this  subject,  Mr.  Pulling  properly  states 
the  grounds  on  which  he  clums  the  atten- 
tion of  the  profession,  and  describes  tl» 
objects  he  had  in  view  in  the  present  publi- 
cation. His  preface,  which  we  deem  it  fair 
to  quote  fully,  is  as  follows : — 

"  In  this  Summary  of  the  Law  of  Attorneys 
and  Solicitors,  I  have  attempted  to  embraee 
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ihe  whole  of  the  existiog  legal  reffnlatione  af- 
fecting the  class  of  Practitioners  it  professes  to 
treat  of.  The  well-known  treatises  on  the  Law 
of  Attorneys^  hy  Messrs.  Maugham,  Merrifield, 
and  Dawson,  with  the  articles  on  that  subject 
in  Bacon's  Abridgment,  Comyn's  Digest, 
Viner's  Abridgment,  &c.,  are  all  matenally 
impaired  as  authorities  or  works  of  reference 
by  the  late  Consolidation  Act  of  6  &  7  Vict.  c. 
73,  and  the  numerous  decisions  upon  it;  and  the 
information  contained  in  the  Books  of  Practice 
since  published  is  of  too  cursory  a  nature  to 
render  any  apology  necessary  for  a  new  work. 
The  greatest  portion  of  the  materials  for  the 
present  treatise  were  originally  designed  for  a 
comprehensive  work  on  the  general  regulations 
relating  to  those  who  are  professionally  or  offi- 
cially engaged  in  the  administration  of  the 
English  law;  but  the  same  reasons  that,  on 
two  former  occasions,  induced  me  to  substitute 
for  general  works  publications  of  a  less  com- 
prehensive nature,  nave  operated  in  favour  of  a 
small  and  concise  work  on  the  Law  of  Attor- 
neys in  lieu  of  such  an  extensive  treatise  as 
that  here  alluded  to;  and  I  am  induced  to 
think,  considering  the  large  class  of  Practition- 
ers who  are  interested  in  this  subject,  that  there 
will  be  as  little  reason  for  myself  or  my  pub- 
lishers now  to  regret  the  substitutran,  as  in  the 
two  previous  instances  where  MS.  notes,  origi- 
nally  collected  with  the  ambitious  design  of 
forming  distinct  general  works  on  local  and 
commercial  law,  were  ultimate^  adapted  to  the 
very  mmute  su^ects  of  the  Local  Laws  and 
Customs  of  the  City  of  London,  and  the  Law  qf 
Mercantile  Aceoimts,  The  following  pag:es  will 
probably  be  of  greater  use  to  the  Practitioner 
than  a  work  mixed  up  with  the  other  materials 
I  had  collected,  and  the  abandonment  of  the 
more  voluminous  undertaking  has  certainly  en- 
abled me  to  publish  much  sooner  than  my  pro- 
fessional avocations  would  otherwise  have  al* 
lowed  me.  Whether  I  shall  ever  be  enabled  to 
complete  the  larger  undertaking  may  probably 
be  of  as  little  interest  to  the  reader  as  it  is  of 
ambition  to  me. 

*'  As  the  Title-page  and  the  Table  of  Contents 
fully  disclose  the  class  of  information  which 
may  be  looked  for  in  these  pages  it  is  unneces 
sary  to  say  anything  on  that  head.  Their  aim 
is  to  afford  to  Attorneys  and  Solicitors  concise 
practical  instructions  as  to  the  regulations, 
rights,  duties,  and  liabilities,  which  are  peculiar 
to  their  profession,  and  to  servo  as  a  digested 
index  and  work  of  reference  for  members  of 
m]r  own  branch  of  the  profession  on  the  multi- 
farious points  which  anse  in  court  on  the  law  of 
Attorneys. 

"  In  some  lectures  published  whilst  the  pre- 
sent work  was  being  prepared  for  the  press,  an 
accomplished  member  of  the  bar,  and  deservedly 
popular  writer,  has  described  in  eloquent  lan- 
guage the  moral  and  social  duties  of  Attornevs 
and  Solicitors.*    The  more  humble  aim  of  the 

«  "The  Moral,  Social,  and  Professional  Duties 
of  Attorneys  and  Solicitors,  by  Samuel  Warren, 
Esq.,  of  the  Inner  Temple,  Barrister-at-lAW  " 


present  work  is  to  point  out  the  legokdons 
positively  described,  and  the  formal  duties 
positively  imposed  on  Attorneys  and  Solicitan 
m  the  general  practice  of  the  law ;  and  with 
this  view,  though  I  have  in  the  Introduction, 
and  occasionally  in  other  portions  of  the  work, 
attempted  to  point  out  the  legitimate  prcmnce 
of  this  class  of  practitioners,  yet  it  has  been 
made  a  pointed  object  throughout  to  describe 
onJv  the  qualifications  which  the  law  reqmre$y 
ana  the  rights  and  liabilities  which  the  kw  le- 
cognizes  in  this  class.  Whilst  the  Student  and 
the  Practitioner,  therefore,  may  refer  to  the 
authorities  which  I  have  cited,  as  to  thdr  legal 
position,  they  must  study  the  higher  duties 
which  society  expect  of  them  in  works  of  a  £ff 
higher  caste.  The  Attorney  may  here,  perhaps, 
find  a  safe  guide  in  the  practice  of  his  profes- 
sion according  to  law  ;  but,  with  respect  to  what 
is  strictly  just,  proper,  and  honooraok,  he  most 
seek  another  Mentor. 

"  Much  good  is,  however,  often  effected  ereo 
by  a  clear  exposition  of  what  the  law  requires. 
It  must  be  remembered  that  if  Attomsyv  and 
Solidtora  were  never  to  give  way  to  loose  and 
careless  practice,  the  term  sharp  practice  would 
be  almost  unknown;  smd  if  tne  regulations 
which  the  Legislature  and  the  Courts  have  laid 
down  with  so  much  care  were  more  unifonnlj 
studied,  and  steadily  followed  by  those  wiuMe 
chief  duly  it  is  to  act  according  to  law,  fu  fever 
charges  of  professional  misconduct  would  be 
heard  of.  It  has  been  often  said  that  memhoi 
of  the  legal  profession,  perpetually  enj^aged  in 
administering  the  law  to  others,  are  sin^vhriy 
careless  of  the  laws  relating  to  themselres. 
The  disputes  which  continually  arise  from  Uiis 
inattention  may  serve  as  some  recommendation 
for  a  treatise,  whose  object  is,  if  possible,  to 
diminish  the  number  of  instances  where  the 
time  of  our  Courts  is  withdrawn  from  the  ordi- 
nary duty  of  administering  justice  between 
private  individuals,  in  order  to  entertain  un- 
seemly investi||;ations  into  charges  of  irregfl- 
larities,  or  misconduct  against  officers  and 
Practitioners. 

"  In  adapting  the  work  for  practical  use,  as  a 
separate  publication,  I  have  necessarily  intro- 
duced much  more  practical  informatioo,  and 
included  a  Isurger  number  of  Cases  from  the 
Practice  Reports  than  I  originally  deained. 
The  Table  of  Cases  cited  vniX  give  some  idea  of 
the  care  and  labour  expended  on  this  pait  of 
the  work.  Whilst,  however,  I  have  thus  en- 
deavoured to  adapt  the  work  to  the  eyeiy-day 
purposes  of  the  Practitioner,  I  have  objected  to 
clear  away  from  it  many  notes  and  references 
to  the  older  authorities)  whidi,  if  not  neceasaiy 
to  cite  on  every  occasion,  yet,  as  iUustratiTe  of 
important  legiu  principles,  appear  to  me  well 
worthy  to  be  preserved. 

"  I  must»  in  conclusion,  only  say  diat,  wbilit 
I  have  collected  all  the  decisions  and  aatboiities 
on  the  Law  of  Attorneys  to  the  present  time, 
and  have  endeavoured  to  afford  accurate  as  well 
as  practical  information  on  every  point  rebtio^ 
to  my  subject  which  is  discussed  m  other  legal 
works,  I  have  based  my  woriL  on  the  Statute 
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Law,  the  Roles  of  Court,  and  the  Reported 
Cases  only;  not  caring  to  rely  on  any  previons 
text  boolC  however  nfiefial  in  itself,  when  the 
authorities  themselves  could  be  consulted.** 

Several  discussions  having  recently 
taken  place,  both  in  this  and  other  legal 
periodicals,  relating  to  the  respective  pro- 
vinces of  the  Bar  and  the  Attorneys,  we 
are  induced  to  extract  some  passages  from 
Mr.  Polling's  Introduction  on  those  topics. 
The  vocation  of  attorneys  differs  from 
that  of  barristers,  according  to  Mr.  Pulling, 
ill  the  following  respects  : — 

**  The  province  of  an  attorney  has  been  alwavs 
eonsidered  in  this  country  as  it  was  in  tne 
chril  law,  to  be  very  distinct  from  that  of  a 
hamster  both  with  respect  to  the  character  of 
advocate  and  that  oi  couneeUor :  for  though, 
practically,  attomejrs  and  solicitors  do  occasion- 
a&7  act  as  advocates  in  some  of  our  inferior 
coQita,  and  before  potice  magistrates,  &c.,  and 
are  commonly  resorted  to,  in  the  first  instance, 
for  legal  advice,  and  are  expected  to  have  a 
competent  degree  of  skill  and  knowledge  of  the 
law,  yet  in  no  case,  except  perhaM  in  that  of 
penjona  charged  with  crimmal  offences  before 
JQStieea  of  the  peace,  can  attorneys  demand  the 
prifileffes  of  an  advocate,  or  are  they,  on  the 
other  hand,  expected  to  pnossess  a  scientifie 
knowledge  of  tne  law,  which  more  properly 
comes  within  the  province  of  counsel.'' 

Then  on  the  connexion  between  the  Bar 
and  Attorneys  and  Solicitors,  it  is  thus  laid 
down  by  the  learned  author : — 

"  In  most  of  the  continental  states  of  Europe, 
and  abo  in  the  United  States  of  America,  the 
profesnon  of  an  advocate  is  constantly  found 
imited  with  the  office  of  proctor,  or  attorney 
and  notary.  In  this  country,  however,  as 
under  the  Roman  svstem  of  jurisprudence,  the 
two  ftmctiotts  are  kept  studiouslv  distinct,  it 
being  an  invariable  ooject  with  the  judges  in 
Weatminater  Hall,  as  Lord  Denman  recently 
ttpnaed  it,  '  that  no  connexion  should  exist 
between  the  two  branches  of  the  profession 
which  wotdd  be  likely  to  lead  to  any  malprac* 
tice  in  either.'  With  a  view  of  furthering  this 
object,  it  has  been  held  that  a  member  of  the 
bar  cannot  be  either  admitted  an  attorney  or 
serve  as  a  clerk  or  pupil  to  an  attorney,  unless 
be  be  formally  ana  voluntarily  disbaxred,  and 
this  even  though  it  was  wholly  from  inadvert* 
ence  that  tiie  application  to  be  disbarred  was 
pot  made  prior  to  the  articles  being  entered 
into ;  nor  can  a  party,  after  being  duly  admitted 
m  attorney,  and  subsequently  called  to  the  bar, 
be  re-admitted  an  attorney  unless  he  be  first 
formally  and  voluntarily  disbarred. 

"The  same  object,  of  keeping  the  province 
of  the  advocate,  and  the  attorney  or  solidtdr, 
diitinct,  has  bam  kept  in  view  en  other  occa- 
none  by  our  Courts,  for  it  has  been  held  that, 
even  in  inferior  eonrts,  where  attorneys  and 
lolicitofi  ordinarily  practise  as  advocates,  they 
cuuMt  at  the  same  tmie  give  evidence  of  any*- 


thing  which  they  would  otherwise  be  in  a  situa^ 
tion  to  depose  to  in  the  cause;  and  where  the 
justices  at  quarter  sessions  have,  to  avoid  simi- 
lar inconveniences,  made  an  order,  giving  ex- 
clusive audience  to  barristers,  such  order  has 
been  held  valid,  and  approved  of  by  the  Courts 
at  Westminster. 

These  rules  of  law,  and  regulations  of  our 
courts  of  justice,  however,  are  not  made  with  a 
view  of  preventing  the  members  of  either 
branch  of  the  profession  of  the  law  from  ac- 

3uiring  during  their  pupillage  experience  in  the 
uties  of  the  other  branch ;  for,  as  we  shall 
see,  the  articled  clerks  of  attorneys  and  solid* 
tors  are  permitted  and  encouraged  by  the  Le* 
gislature,  during  their  period  of  service,  to 
become  pupils  of  barristers,  and  may  at  any 
time  subsequently  keep  their  terms  in  order  to 
be  called  to  the  bar,  provided  their  articles  of 
clerkship  are  expired  or  cancelled;  or  if,  having 
been  admitted  as  attorneys,  they  have  been 
voluntarily  struck  off*  the  rolls. 

"There  are,  indeed,  a  system  of  authentic 
regulations  in  existence,  expressly  investing  the 
benchers  of  the  inns  of  court  with  the  govern- 
ment of  attorneys,  clerks,  and  officers  of  the 
courts  belonging  to  the  inns  of  chancery  ;  and,, 
by  various  old  rules  and  orders,  all  attorneys 
are  required  to  be  admitted  of  some  of  the  inns 
of  court  or  chancery,  on  pain  of  being  put  out 
of  the  roll. 

The  inns  of  chancery,  however,  though  still 
under  the  regulations  of  the  inns  of  court,  are 
hardly,  at  the  preisent  day,  in  any  way  identified 
with  the  legal  profession,  and  no  professional 
advantage,  dii^ect,  or  indirect,  seems  to  be  de- 
rived from  admission  therein ;  and  the  inns  of 
court  have  for  a  long  time  been  exclusively 
confined  to  members  of  the  higher  branch  of 
the  profession,  for  as  far  back  as  the  time  of 
Philip  and  Mary  it  was  provided,  '  that  none 
attorney  shall  be  admitted  into  any  of  the 
houses,  and  that  in  all  admissions  from  hence- 
forth this  condition  shall  be  implied :  that  if  he 
ihsX  shall  be  admitted  practise  any  attorney- 
ship, that  then  ipso  facto  to  be  dismissed,  and 
to  have  liberty  to  repur  to  the  inn  of  chancery 
from  where  he  came,  or  to  any  other  if  he  were 
of  none  before ;'  and  in  another  order  of  the 
IVivy  Council  and  Judges,  it  is  provided  that, 
'if  any  hereafter  admitted  in  court  practised  as 
attorneys  or  solicitors,  they  to  be  dismissed 
and  expulsed  out  of  their  houses  thereupon, 
except  the  persons  that  shall  be  solicitors  shall 
also  use  the  exercise  of  learning  and  mootinge 
in  the  house,  and  so  be  allowed  by  the  bench.' 

*'  The  existing  rules  of  the  inns  of  court  pre- 
clude gentiemen,  who  have  been  on  the  roll  of 
attorneys,  from  being  called  to  the  bar  until  the 
lapse  of  two  years  from  the  period  of  their 
names  bdng  erased  from  the  roll ;  and,  indeed, 
by  a  recent  nde  of  all  the  four  inns  of  court, 
no  attomev  or  solicitor,  or  articled  clerk,  can 
be  admittea  into  commons  for  the  purpose  of 
keeping  terms  for  the  bar,  so  that  at  least  three 
vears'  retirement  from  practice  are  required 
before  an  attorney  or  sohcitor  can  take  the  de- 
gree of  barrister.* 
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SBVSNTEB1<rTtf    ANNUAL    RBPORT    OF    THE 

coMwrrrBE  or  uanaosmknt. 

We  earnestly  beg  to  call  the  attention  of 
our  readers  to  the  following  Report  of  this 
useful  Society.  Considering  the  great  ad- 
Tantages  which  must  result  both  individually 
and  collectiyely  to  the  Law  Clerks,  by  the 
extension  of  the  Society — adding  to  their 
comfort  and  promoting  their  respectability — 
we  trust  that  every  attorney  and  solicitor 
will  lend  his  aid,  not  only  by  subscribing  to 
its  funds,  but  recommending  his  clerks  to 
join  the  association.  The  list  of  new  do- 
nations and  subscriptions,  which  will  be 
found  amongst  the  Advertisements,  shows  a 
gratifying  increase  in  the  patronage  con- 
ferred, by  all  branches  of  the  profession. 
The  report  furnishes  the  best  argument  in 
favour  of  the  objects  of  the  Society,  and 
every  clerk  who  is  eligible  to  become  a 
nember  should  lose  no  time  in  enrolling 
lumself. 

^'  In  presenting  their  Seventeenth  Report,  the 
Committee  have  the  pleasure  of  announcing 
that,  except  as  regards  the  Casual  Fund,  the 
nrogress  of  the  Society,  since  the  last  Annual 
Meetinfff  has  been  highly  satisfactory.  Each 
succeeding  year  furnishes  ample  evidence  of 
the  usefulness  of  the  Society.  Sotfie  of  those 
members,  who  were  most  active  in  its  formation, 
have  been  among  the  first  to  need,  and  receive 
its  assistance,  and  many  distressed  clerks,  not 
members,  have  through  the  aid  of  the  Society 
been  placed  in  positions  of  usefulness  and  re- 
spectability, which,  without  that  aid,  they  would 
not  have  been  able  to  occupy. 

"  The  first  object  of  the  society  is  to  make 
provision  for  its  members  in  cases  of  severe 
illness,  but  no  assistance  is  afforded,  unless  it 
be  so  severe  as  to  disable  a  member  from  fol- 
lowing his  employment :  every  snch  member  is 
entitled,  during  hts  affliction,  to  an  allowance  of 
one  guinea  weekly.  In  the  past  year,  twenty- 
four  members  have  received  this  allowance, 
amounting  altogether  to  239/. 6^.  6d.  Including 
the  payments  ^previous  years,  the  institution 
has  thus  assisted  its  members  to  the  extent  of 
1,977/.  19*.  6d. 

'*  If  any  member,  from  advanced  age,  blind- 
ness, or  any  other  infirmity  be  totally  prevented 
from  earning  his  livelihood,  he  is  entitled  to  re- 
ceive for  life,  by  weekly  payments,  an  allowance 
varying  yearly  from  26/.  to  36/.  Ss.  There  are, 
at  present,  ybiiT  mem&erff  receiving  this  allow- 
ance :  two  cases  result  from  paralysis,  and  the 
others  from  confirmed  insanity  ;  the  age  of  the 
elder  of  the  latter  members  is  34  and  the  other 
only  29.  The  interest  of  a  sum  of  4,000/.  is 
required  to  meet  the  payments  due  to  these 
four  members. 

"  On  the  death  of  a  member,  his  family  are 
entitled  to  a  sum  of  50/.    Of  the  cases  of  ill- 


ness, brfore'  adverted  t;  four  leminited  in 
death.  Four  other  cases  of  death  have  also 
occurred,  and  the  fanulies  of  these  eight  mem- 
bers have  received  t0|^ther  the  sum  of  400/. 
If  a  member  survives  his  wife  he  is  entitled,  ot 
her  decease,  to  a  sum  of  26/.  During  the  year, 
four  such  cases  have  happened,  which  has  oc- 
casioned an  additional  expenditure  of  lOOt. 
The  total  disburaemento  for  claims,  of  this 
kind  alone,  have  amounted  to  3,152/.  lOt. 

"The  payments,  previously  mentiomed^  arc 
made  out  of  the  General  Benefit  or  Principal 
Fund ;  out  of  the  Casual  Fund,  the  Society  re- 
lieves diHtressed  Law  Clerks  not  members  and 
their  widows.  The  only  requirements  neces- 
sary to  entitle  applicants  to  rehef,  are,  that  they 
shall  truly  need  and  deserve  it,  and  be  recoot^ 
mended  by  a  donor,  or  member,  of  some  stand- 
ing. The  benefit  of  this  fund  is  extended  to 
the  members,  and  their  families,  without  recom^ 
mendation.  Seventy^eight  cases  have  come  be- 
fore the  Comnuttee  during  the  year ;  after  cart^ 
fid  inquiry  seventeen  were  rejected  as  undeserv- 
ing or  illegible,  and  the  remaining  fifty-thne 
relieved.  Members  requiring  sligid  temporury 
pecuniary  aid  can  receive  it,  out  of  this  fimd,\ij 
way  of  loan,  repayable,  without  interest.  A 
sum  of  424/.  has  been  expended  in  meeting 
these  various  cases,  making  the  gross  expendi* 
ture  of  this  fund  3,083/.  I3«. 

"  The  Society  still  continues  to  recdve  the 
support  of  the  profession ;  and  although  it  has 
lost  by  death  several  of  its  early  patrons,  and 
amongst  others  the  late  Mr.  Horace  Twiss, 
their  places  as  subscribers  have  been  soppHed 
by  Sir  George  Grey  and  other  eminent  mem- 
bers of  the  profession.  The  Committee  cannot 
omit  acknowledging  here  the  munificent  dona- 
tion of  50/.  presented  by  Mr.  Chilton  at  the 
last  annual  meeting. 

"The  gradually  increasing  number  of  d^- 
ants  for  &e  superannuation  allowance  has  led 
the  Committee  to  use  every  exertion  to  in- 
crease the  invested  capital,  the  interest  of 
which  must  ultimately  bear  these  paymenti. 
The  General  or  Principal  Fund  was,  in  April, 
1848,  10,329/.  2s,  9d„  since  which,  1,959/. 
Ss.  lid,  has  been  received,  and  1,06 1/.  6s,  id* 
expended  out  of  this  fund  abme.  The  residue 
has  been  invested  with  the  Commissioners 
for  the  Reduction  of  the  National  Debt,  On 
the  20th  May,  1848,  the  total  investments 
amounted  to  10,320/.  5f«  Sd, ;  on  the  same  d^ 
m  this  year,  they  amounted  to  11,328/.  I2s.  dd. 
The  Committee  have  much  pleasure  in  reports 
ing  that  the  contributions  of  the  membeis 
alone,  during  the  year,  have  exceeded  1,200/. 

''  The  numerous  claims  for  rehef  out  of  tke 
Casual  Fund  have  entirely  exhausted  it,  Tlie 
Committee  commenced  the  year  with  a  balance 
in  hand  of  103/.  Ss,  2d,,  and  have  since  re- 
ceived 382/.  7s, ;  the  whole  of  these  sums  has 
been  expended,  and  a  small  balance  left  against 
the  Society  in  favour  qfthe  Dreasurer, 

"Though  not  in  existence  until  1832,  the 
Society  is  now  expending  in  actual  relief  more 
than  1,300/.  a  year.  Increase  of  years  will 
necessarily  increase  that  expenditure,  and  for 
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wlucb  pfQiriiioii  is  hm$t  ffrtdrndfy  made,  A 
reserved  fund  is  slowly,  but  safely,  aeeimwAilw 
tN^,  which  will  goarantee  the  fulfilment  of  its 
obligations,  whatever  emergency  may  arise. 
The  formation  of  that  fund,  has  been  accom- 
plished throuffh  the  assistance  afforded  by  the 
Profession ;  the  Committee  gratefully  acknow- 
ledge that  aid»  whicb  has  also  enabled  the  So- 
ciety to  enlaiffe  its  benefits*  and  encouraged 
the  formation  amongst  its  members  of  habits 
of  prudence  and  forethought.  While  the  com- 
mittee regret  that  thev  have  for  the  first  time 
to  report  an  exhausted  Casual  Fund,  they  have 
the  satisfaction  of  remembering  it  has  been  ex- 
pended in  relieving  the  necessities  of  distressed 
and  deserving  law  clerks  and  their  families.  The 
Committee  hope  they  shall  be  able  to  report,  at 
the  next  Anniversary,  a  more  favourable  con^- 
dition  ofthisfundy  and  that  the  relief  afforded 
during  the  year  has  not  in  any  way  been 
diminished  ta   amount   for  want  of  adequate 


"  Harry  G.  Rogers,  Secretary, 
"Frttmasons'  Tavern,  June  19,  1849" 


STATUS  OF  AITORNEYS. 

A  CONSIDERABLE  part  of  the  angry  feel- 
ing which  has  unfortunately  found  its  way 
into  this  discussioD,  arose  from  the  two 
assertions  of  "An  Attorney,"  that  his 
brethren,  eu  a  clasSf  were  dis-esteemed  by 
the  pablic  generally,  and  that  the  cause  of 
snch  dis-esteem  was  the  introduction  into 
the  profession  of  ill-educated  persons  who 
stood  in  the  situation  of  paid  articled  clerks, 
and  were  denominated  "scamps,"  This 
statement,  however,  was  accompanied  by  an 
admbsion  that  there  were  several  most 
honourable  exceptions  to  the  rule ;  and  it 
would  have  been  well  for  the  decorum  of 
the  debate  if  "A.  Z."  and  "A  P*id 
Articled  Clerk  "  had  eonsidered  themselves 
of  the  number  of  those  "  honourable  ex- 
ceptions," and  entered  upon  the  discussion 
of  the  facts  asserted  by  "  An  Attorney," 
without  the  expression  of  any  personal  feel- 
ing. We  cannot,  l^owever,  refuse  the  in- 
sertion of  the  following  replies,  which  we 
give  as  we  received  them,  except  one  pas- 
sage, which  we  presume  the  writer  will  in 
his  cooler  moments  thank  us  for  expunging. 
We  trust  that  in  the  further  communi- 
cations which  we  may  receive  on  this  sub- 
ject, the  following  points  will  alone  be  con- 
sidered, namely, —  1st,  Whether  society 
generally  does  entertain  a  bad  opinion  of 
the  profession  of  attorneys,   and  to  what 

extent  ?  2ndly,  What  are  the  causes  which 
have  produced  that  opinion  ;  and  3rdly,  In 
tracing  these  causes,  let  our  correspondents 
also  take  into  consideration  the  remedy  of 


the  evU.  K  the  reslik  of  the  expmence  of 
our  renders  be  stated,  and  the  conclusi(Hi8 
to  be  draiwn  from  the  facts  be  candidly 
given,  the  ^scussion  will  be  useful  and  the 
space  we  afford  it  well  applied ;  but  if  the 
controversy  be  mixed-up  with  personalities 
between  the  several  classes  of  the  profes- 
sion, it  will  impede  the  exertions  of  those 
who  are  anxiously  seeking  to  improve  and 
benefit  the  profession. 

7b  the  Editor  of  the  Legal  Observer. 

Sir,— I  feel  personally  obliged  to  you  for 
the  injpartiahty  you  have  displayed  in  the  con- 
troversy respecting  the  "  Status  of  Attorneys," 
by  inserting  my  letter,  as  well  as  those  of  other 
managing  clerks  similarly  situated,  in  reply  to 
"the  Attorney,"  who  charges  upon  our  de- 
voted heads  all  the  mischief  and  rascality  to  be 
found  iu  the  profession.  I  observe  by  your 
number  of  14th  July,  that  he  has  renewed  the 
attack,  and,  as  I  think,  with  greater  vehemence 

In  allusion  to  me  and  to  your  correspondent 
"A  paid  Articled  Clerk,"  he  asks,  "how  are 
these  gentlemen  to  obtain  a  livelihood  when 
out  of  their  articles  and  admitted  attorneys  ?** 
which  he  answers  thus :— "  Not  haying  any 
connexion  of  their  own,  they  rob  their  formeir 
masters  and  benefactors  of  a  portion  of  their 
connexion,  or  make  law  in  a  disreputable 
manner." 

This  I  consider  grossly  and  vulgarly  per- 
sonal, and  altogether  unbecoming  the  AU 
tomey's  station  ;  but  my  reply  is,  that  I  will 
do  neither ;— I  will  not  "  rob  my  former  bene- 
factor of  his  connexion,"  nor  will  I  "make 
law  by  any  disreputable  means."  On  the  con- 
trary, I  do  not  despair; — I  am  not  without 
pride,  which  sustains  me;— I  am  not  without 
hope,  which  enourages  me  in  the  belief  that  I 
shall  be  able,  at  the  end  of  my  clerkship,  to  earn 
for  myself  an  honourable  subsistence,  in  spite  of 
the  malignant  and  unchristian  assertions  of  the 
Attorney. 

Your  correspondent  G.  A.,  who  writes  from 
Southampton,  agreeing,  as  he  does,  with  the 
Attorney  in  condemning  the  practice  of  pro* 
moting  paid  clerks  to  the  grade  of  the  solicitor, 
grapples  more  fairly  with  the  question  whea 
he  states  that  it  '\a"the  individual,  and  not  the 
class,  that  comes  under  the  censorship  of  so- 
ciety." This  is  the  plain  truth,,  ^d  why  have 
not  these  gentlemen  the  candonr  and  the  man-^ 
liness  to  apply  the  same  argument  to  the  other 
class,  "the  managing  clerks,"  and  not  conr 
demn  the  whole  indiscriminately  ?  Why,  Mr. 
Editor,  I  could  g^ve  you  the  names  of  at  least 
eight  or  ten  attorneys  who  have,  to  my  own 
knowledge,  decamped  from  the  neighbourhood 
in  which  I  live,  some  of  them  deeply  in  debt, 
and  who  have  involved  in  ruin  many  virtuous 
families, — ^the  last  instance  being  of  recent  date, 
when  the  individual  fled  leaving  liabilities  to  a 
very  large  amount,  upon  which  he  has  since 
paid  his  unfortunate  creditois  a  dividend  erf 
less  than  one  shilling  in  the  pound.  These 
gentlemen,  bear  in  mind,  were  of  long  standing 
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in  the  profession,  and  who  did  not  owe  thdr 
rise  to  the  pernicious  system  complained  of, 
but  were  considered  ''  all  honourable  men  " 
and  legal  luminaries^  and  as  such  were  ho- 
noured and  trusted  by  their  clients  and 
friends ; — how,  alas  I  did  they  repay  their  con- 
fidence? 

Now  these  are  the  men  who  bring  the  pro- 
fesion  into  disrepute  and  lower  it  in  the  public 
estimation.  But,  alas  1  when  I  am  told  that 
the  Bench,  the  Bar,  the  attorneys,  and  the 
members  of  the  Law  Society  participate  in  the 
views  of  the  Attorney,  and  that  we  are  out- 
lawed by  general  opmion,  what  (can  we  poor 
de^s  of  paid  clerks  hope  to  accomplish  in  the 
way  of  combating  the  bad  feeling  so  deeply 
rooted  and  so  general?  This  task  I  must  leave 
in  abler  hands  than  mine,  as  well  as  that  of 
answering  the  other  part  of  the  Attorney's  first 
letter.  I  cannot,  however,  quietlv  submit  to 
the  imputations  thrown  upon  tne  class  to 
which  I  belong,  and  I  deeply  regret  to  learn 
that  the  ill-natured  opinion  or  the  Attorney  is 
so  general  as  to  be  tumost  universal  amongst 
110  whose  good  opinion  I  should  be  desirous  to 
conciliate  and  proud  to  enjoy;  and  that  a  paid 
derk,  on  becoming  a  member  of  the  profes- 
sion, has  so  much  bad  feeling  and  prejudice  to 
overcome  before  he  can  convince  any  of  his 
professional  superiors  whom  he  may  happen  to 
appnroach  that  he  is  a  respectable  member  of 
society,  or  rather  that  he  is  not  ''  a  black  sheep 
of  the  law"  simply  because  he  was  guilty  of 
tiie  enormity  ot  receiving  a  salary  under 
articles. 

The  Attorney  complains  that  our  letters 
(alluding  to  the  Paid  Articled  Clerk's  and 
mine,)  **  are  not  quite  becoming  our  station." 
To  this  I  answer,  that  if  I  have  written  aught 
that  may  be  ffersonaUy  offensive,  I  regret  it,  as 
I  am  at  all  times  willing  and  desirous  to  pay 
every  proper  respect  and  deference  to  my  su- 
periors in  rank  and  station ;  but  let  the  At- 
torney remember  that  he  has  done  the  manag- 
ing clerks  the  honour  of  commencing  a  wanton 
and  gratuitous  attack  upon  them,  and  I  think 
he  need  scarcely  feel  surprised  if,  (losing  all 
patience,)  the  hmgnage  they  use  to  hun  in 
Teply  be  a  little  more  earnest  than  poUte  :  and, 
of  course,  after  what  he  has  written  and  pub- 
lished, anjr  show  of  courtesy  from  a  managing 
derk  to  him  would  be  sheer  hypocrisy. 

To  my  fellow  labourers,  the  Paia  Artided 
Clerks,  who  read  your  journal,  I  would  address 
a  word  at  parting.  To  them  I  say,  "  Courage^ 
mesfrhresr  Let  us  pursue  the  onward  path 
of  virtue,  of  honour,  of  duty  and  religion,  re- 
gardless alike  of  the  envy,  hatred,  n^ce,  or 
nndiaritableness  of  all,  whether  in  or  out  of  the 
prqfessum4  By  this  conduct  we  shall  best 
aecure  our  own  individual  happiness  and  pro- 
mote the  comfort  and  happiness  of  those  with 
whom  we  may  be  connected,  whether  profes- 
nonally  or  otherwise.  This  will  also  enable  us 
to  bear  with  becoming  firmness  every  reverse 
of  fortune,  and  will  be  the  surest  means  of 
brining  a  man  ''peace  at  the  last;"  and 
'  lly*  whilst  sojourning  here  will  it  enable 


those  who  practTM^it  mccessfnlly  to eocoimter 
and  resist 

Th'  oppreMor^s  wrong,  the  prond  mtn^s  contumely, 
Tbe  insolence  of  office,  ind  the  spurns 
That  patient  merit  of  th*  unworthy  takes. 

A.Z. 

SiE,— "An  Attorney,"  in  his  last  letter, 
supposes  that  the  (question  must  have  occurred 
to  you,  how  the  paid  articled  clerks,  when  ad- 
mitted, having  no  connexion  of  their  own,  (an 
assumption,)  are  to  obtain  their  hvelihood,  and 
then  he  procee(b  to  answer  the  Question  in  a 
manner  which  only  the  more  aisdoses  the 
animus  by  which  he  is  actuated  against  the 
class  to  which  I  bdong.  Now,  if  we  grant 
that  all  his  answer  is  true,  (namelv,  the 
robbing  of  their  former  benefactors,  &c.,}  what 
has  this  to  do  with  the  unenviable  position  of 
attorneys  ?  And  if  the  liberal-minded  attomey^ 
does  not  fear  being  so  robbed,  why  should 
your  correspondent,  who  is  not  likely  to  incur 
so  direful  a  risk?  So  much  is  ''An  At- 
torney's" vision  affected  hy  prejudice,  that  to 
his  mind  everything  that  is  low,  base,  and 
cunninff  is  to  be  ascribed  to,  and  expected 
from,  Uiis  well-abused  class.  Of  course,  it 
never  entered  into  his  thoughts  that  one  of  the 
liberallv-educated  and  premium-paying  cku 
could  ue,  by  any  possibility,  guilty  of  the  act 
referred  to.  On,  no  I  But,  Sir,  I  well  re- 
member many  such  attempts  being  made,  and 
particulariy  an  attempt  by  one  who  had  all  the 
advantages  **  An  Attorney  "  could  desire,  and 
who,  in  his  efforts  against  his  former  maater, 
received  most  strenuous  paternal  assistance; 
but,  as  the  young  gentleman  eventually  emi- 
grated to  a  distant  colony,  it  is  presumeabfe 
his  and  the  paternal  pndseworthy  efforts  did 
not  meet  with  corresponding  success. 

That  anything  would  effect  a  change  in  the 
mind  of  "An  Attorney,"  I  did  not  at  all 
expect,  and  that  he  should  persist  in  his  as- 
sertions is  quite  natural;  but,  astohiscon- 
vindng  proofs,  it  is  evident  they  exist  only  in 
his  own  imagination.  He  says  he  is  now  m  a 
position  to  defy  the  conseouences  of  the  evil 
system,  personally.  By  mis  I  suppose  he 
means  tnat  he  is  an  exception  to  attorneys 
generally,  Tand  thai  he  is  so  may  be  easily  bs 
lieved,)  and  therefore  not  included  in  the  "  un- 
enviable position."  I  beg  leave  most  heartily 
to  congratulate  lam.  And  I  must  add,  that  I 
cannot  too  much  admire  the  noble  disin- 
terestedness which  prompted  him  to  descend 
from  his  high  estate  to  give  his  less  fortunate 
brethren  the  benefit  of  his  "suggestions," 
which  will  doubdess  be  duly  appreciated  by 
them. 

As  to  the  latter  part  of  "An  Attorney's" 
first  letter,  I  do  not  fed  myself  at  present 
properly  authorised  to  offer  an  opinion  upon 
such  an  important  poin^  but,  personally,  I 
have  not  the  slightest  objection  to  "An  At- 
torney "  donning  a  gown. 

"  An  Attorney  "  asseru  that  the  membera  of 
the  profession  generally  agree  that  he  has 
rightly  pointed   out   tlie  cause  of  the  bad 
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opmkm  entertained  of  attorneys.  This  as- 
sertioD,  I  must  acknowledge,  nas  greathr  as- 
tomsbed  me,  and  is  the  very  reverse  of  the 
remarks  I  have  heard  made  by  many  members 
of  the  profession,  including  gentlemen  high,  at 
the  Bar.  In  short,  their  observation  on  "  An 
Attorney's"  letters  have  been  anything  but 
complimentary  to  him.  I  begin,  however, 
strongly  to  suspect  that  "An  Attorney,"  al< 
though  probably  a  very  good-natured  and  re- 
Bpectable  sort  of  character,  is  in  the  possession 
of  £ome  little  peculiarities,  which  his  friends, 
members  of  the  Bench  and  the  Bar  and  at- 
torneys, have,  in  a  jocular  humour,  thought  fit 
to  indulge.  Indeed,  his  observations  as  to 
subverting  the  order  and  grade  of  society  evi- 
dently betray  the  existence  of  these  little  whim- 
sicalities. Perhaps,  however,  fate  has  played 
him  a  fantastic  trick  bjr  sending  him  into  this 
world  some  two  centuries  after  his  time,  or  it 
may  be  by  placing  him  in  a  wrong  quarter  of 
our  terrestrial  globe.  He  ought  evidently  to 
have  been  bom  and  reared  in  the  more  con- 
genial dime  of  Hindostan,  for  there,  it  is  said, 
me  inhabitants  are  divided  in  classes  or  castes 
baring  fixed  occupations,  and,  as  a  descendant 
of  the  Brahmins^  "  An  Attorney  "  would  have 
had  an  hereditary  right  to  become  a  philosopher 
or  lawgiver;  or,  on  the  contrary,  as  a  descend- 
ant from  the  *'  Sudras,"  he  must  inevitably 
have  become  a  handicraftsman;  and  on  this 
latter  supposition, — ^which,  in  consequence  of 
his  particubr  qualifications,  forces  itself  upon 
ine,— I  feel  very  great  confidence  in  asserting 
that  he  would  have  been  a  very  harmless,  but 
at  the  same  time  a  most  determined,  stickler 
for  the  rights  and  privileges  of  his  order,  the 
npsrators  of  pots  and  pans. 

*' An  Attorney"  observes,  that  the  tone  of 
my  last  letter  was  not  quite  becoming  my 
station.  I  re^t  this,  and  hope  that  my 
present  letter  will  not  be  deemed  open  to  the 
same  complaint. 

By  the  way,  as  to  the  payment  of  the  Stamp 
Duty,  vour  correspondent,  "  One  of  the  Pro- 
scribea,"  is  quite  correct,  so  far  as  my  infor- 
nuUion  extends. 

A  Paid  Articled  Clerk. 

[We  wish  this  discussion  could  have  been 
carried  on  without  harsh  expressions  on  either 
sides;  but,  as  we  inserted  (though,  as  we  said 
at  the  time,  rdactantly)  the  entire  letter  of  our 
fint  conespondent,  in  which  he  visited  the 
parties  whom  he  censures  witii  the  name  of 
"scamps,"  WB  cannot  exclude  this  retort, 
tiMMigh  far  from  eourteoui.  Let  us  hope  "  the 
Attorney"  will  magnanimouslv  abstain  from 
further  vitupemtion,  andthat  both  parties  will  ad- 
here stricUy  to  the  discussion  of  the  facts,  with- 
out personal  reflections  on  either.— Ed.] 

Sib,— I  have  read  with  great  interest  the 
^ariom  letters  you  have  given  circulation  to 
on  this  subject,  but  cannot  wholly  reconcile 
ayself  to  any  view  yet  put  forth.  I  regret  that 
1  must  subscribe  myself  with  those  believing 
wa^  as  a  class,  attorneys  are  not  well  regarded 
m  their  sodal  position,-— Csir  less  so  than  their 


genera]  qualities  for  education,  wealth,  and  de- 
meanor would  warrant;  whatever  respect  they 
may  obtain  is  of  an  individual  character. 
This  admitted,  the  question  is,  how  does  this 
happen?  It  is  notorious  that  in  the  profes- 
sion, of  late,  the  term  "attorney"  is  cast  aside, 
while  that 'of  "solicitor"  is  readily  acknow- 
ledged, and  this  gives  me  a  clue  to  the  subject* 
It  cannot,  I  think,  be  denied  that,  as  a 
body,  practitioners  in  Chancery  are  more  ur- 
bane, inter  se,  than  those  at  Common  Law,  — 
and  why  ?  Simply,  that  not  having  the  same 
facilities  to  upset  proceedings  by  quibbles  and 
objections  to  mere  matters  of  form,  (or  at  least 
the  certainty  of  the  Courts  allowing  to  amend,) 
they  have  no  desire  to  trip  each  other  up  on 
such  occasions,  but  are  accustomed  to  point 
out  any  error  or  omission  to  their  opponents, 
and  so  give  them  the  opportunity  of  amending ; 
and  to  this  there  are  but  few  exceptions. 
How  very  different  it  is  at  Common  Law, 
where,  by  quirks  and  quibbles,  (practised,  I 
regret  to  say,  almost  universally,)  proceedings 
may  be  wholly  upset;  and  how  can  suitors 
respect,  as  a  class,  men  who,  regardless  of  the 
merits  of  a  case,  would  snap  a  judgment  for 
the  delay  of  an  hour,— or  treat  important  pro- 
ceedings as  a  nullity  for  the  want  of  a  signa- 
ture, perfectly  useless  in  itself,— or  demur  to 
pleadings  for  the  omission  or  insertion  of, 
perhaps,  a  single  word,  thereby  delaying,  and 
in  many  cases  wholly  depriving  the  other  party 
of  his  just  rights,  not  to  mention  the  augmen- 
tation of  the  costs  by  such  means.  It  is  true 
there  must  be  defined  rules  of  practice  at  Com- 
mon Law,  but  surely  they  can  oe  as  readily  re- 
laxed as  in  Chancery ;  and  it  seems  to  me  that 
so  long  as  your  pleader  will  teU  you  he  can 
demur  to  any  declaration  or  other  pleading, — 
so  long  as  mere  omissions  in  point  of  form  are 
to  be  allowed  to  impede  and  frustrate  the 
course  of  justice,-— so  long,  I  fear,  will  attorneys 
hold  a  very  unenviable  status  in  society. 
July  23,  1849.  E.  G. 

Sir, — I  am  sorry  to  differ  from  you  in  the 
opinion  you  entertain  as  to  the  estimation  in 
which  our  profession  is  held  by  the  public  in 
general,  and  I  think  that  the  remarks  of  "  An 
Attorney,"  in  your  last  number  upon  this  point, 
fully  bear  out  the  opinion  of  the  greater  part 
of  your  readers. 

But,  in  addition  to  those  remarks  of  ''  An 
Attorney,"  who  can  fail  to  admit  that  we  are 
disliked  at  all  the  clubs  in  London,  at  least  at 
all  those  of  which  a  gentleman  would  like  to 
become  a  member.  At  some  clubs,  I  believe, 
they  actuallv  refuse  to  admit  attorneys  and  so- 
licitors, ana  at  others  nothing  but  favour  or 
the  support  of  some  powerful  member  can 
procure  their  election.  This  cannot  arise  from 
any  objection  to  the  individuals  who  apj^ly  for 
admission,  as  your  correspondent  "6.  A." 
wotdd,  I  dare  say,  teU  you,  but  it  arises  but 
too  plsdnly  from  the  antipathy  which  the 
public  bear  towards  us  as  a  class  :  and  this  is 
the  more  palpable  when  we  see  the  number  of 
"  Gents,"  to  make  use  of  the  very  expressive 
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cant  word  of  the  daf  » that  at  this  moment  fre- 
quent our  we8t*end  clubs. 

I  cordially  concur  with  "  A;  U."  in  his  sug- 
gestion as  to  the  rule  which  should  be  laid 
down  as  to  the  fee  to  be  paid  with  articled 
clerks,  as  I  firmly  believe  that  there  is  nothing 
more  detrimental  to  the  profession  than  the 
plan  which  is  too  often  adopted  of  articling 
useful  old  clerks  who  threaten  to  leave  their 
employers  unless  thev  do  so,  and  with  whom 
their  employers  could  but  ill  part.  These  are 
chiefly  the  men  who  damage  our  profession ; 
these  are  the  men  who  most  commonly  mis- 
conduct themselves; — ^men  who  are  raised 
above  their  station  and  above  their  education, 
and  who,  although  they  were  worthy  and  highly 
honourable  men  before  their  elevation,  yet, 
when  elevated,  know  not  how  to  conduct  them- 
selves, because  they  were  not  educated  for  their 
superior  position, — because,  in  fine,  they  were 
not  born  or  bred  gentleman.  W.  H. 

Jtdy  23,  1849. 

THE    CONSOLIDATION    OF    BANK- 
BUPTCY  BILL. 

Amongst  the  amendments  which  this 
bill  has  undergone  are  the  following : — 

The  clauses  Nos.  181  and  182  in  the 
fonner  bill,  rendering  void  conveyances 
and  payments  and  transactions  within  two 
months  of  the  fiat,  are  struck  out. 

Executions  are  not  to  be  deemed  acts  of 
bankruptcy  ;  but  there  must  be  an  actual 
sale,  as  well  as  seizure,  in  order  to  enable 
the  judgment  creditor  to  retain  the  proceeds 
of  the  execution. 

But  article  183  of  the  former  bill  is  re- 
tained, rendering  warrants  of  attorney,  cog- 
novits, and  judges'  orders,  made  within  two 
months  of  the  fiat,  void,  whether  in  con- 
templation of  bankruptcy,  or  not,  (s.  135  of 
the  reprint). 

The  clauses  relating  to  deeds  of  arrange- 
ment with  creditors  are  modified  by  making 
the  proportion  which  is  to  bind  the  rest  six- 
sevenths  instead  of  nine-tenths.  This  is  an 
alteration  made  at  the  instance  of  the  In- 
corporated and  other  Law  Societies. 

The  constitution  of  the  Court  of  Bank- 
ruptcy remains  nearly  in  the  same  state  as 
now,  except  that  the  London  Commission- 
ers are  to  be  reduced  as  vacancies  occur  to 
Four,  and  the  like  as  to  Registrars ;  with 
power  to  alter  the  country  districts.  The 
proposed  increase  of  salaries  appears  to  be 
negatived  for  the  present. 

The  Courts  are  to  sit  daily,  except  on 
certain  holidays ;  and  in  the  vacations,  a  va^ 
cation  Commissioner  is  to  attend,  and  certain 
duties  may  be  performed  by  the  Registrar  in 
the  absence  of  the  Commissioner. 

As  to  the  Bankrupt's  Certificate,  a  dis- 


tinction is  to  be  made  ia  cases  iribofly  triang 
by  misfortune  from  those  which  are  paitly 
so,  and  lastly^  from  cases  of  miseondiict. 

The  structure  of  the  bill  has  been  alto- 
gether altered.  Instead  of  a  short  act  with 
a  long    schedule    containing    the    seven! 

articles"  of  the  new  code,  the  common 
form  of  statutes  has  been  adopted,  and  the 
bill  now  consists  of  288  sections,  with  a  aw- 
ful schedule  of  repealed  statutes  and  tbe 
forms  to  be  used  in  the  execution  of  the  act. 
It  extends  to  117  pages.  The  last  print 
was  134  pages. 

SELECTIONS  FROM  CORRESPON- 
DENCE. 

COSTS   AGAINST    KXBCUTORS.— COUNTY 
COURTS. 

As  the  cheapness  of  the  County  Conrts  is  fre- 
quently much  vaunted,  a  correspondent  has  sent 
us  an  order  against  the  executors  of  a  deceased 
debtor,  which  proves  that  the  process  under  the 
act  is  far  more  expensive  than  in  the  Superior 
Courts.  The  order  shows  that  the  costs 
amounted  to  8/.  2«.  Under  the  29th  of  the 
Rules  framed  by  the  judges  for  putting  the  act 
into  operation,  the  defendants  Were  obliged  to 
pay  the  costs  of  the  action,  although  it  vas 
proved  they  had  not  assets  of  the  deceased  in 
their  hands  :  the  judge  giving  judgment  in  the 
following  words, — "Take  the  usual  judgment 
against  executors."  Several  instances  bare 
come  to  the  knowledge  of  our  correspondent, 
where  this  rule  has  operated  very  oppressively. 

UNQUALIFIED    PRACTITIONBR. 

"  A  Subscriber  "  inquires  "  whether  he  mil 
have  any  difficulty  in  obtaining  his  certificate, 
from  the  fact  of  his  having,  whilst  engaj^ed  as 
a  managing  clerk,  transacted  on  his  own  ac- 
count a  little  conveyancing  business  brought  to 
him  by  his  relatives  and  immediate  friends  V 

If  the  business  were  done  "  for  or  in  expec- 
tation of  anv  fee,  gain,  or  reward,  directly  or 
indirectly,^'  he  wiU  be  liable  to  a  penalty  of 
50/.  for  each  oiFence ;  and  such  business  being 
in  contravention  of  the  statute  of  44  Geo.  3,  c. 
98,  s.  14,  it  will  be  for  the  Court  to  decide 
whether  the  applicant  ought  to  be  admitted  oa 
the  roll. — Ed. 

DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From    26th  June,   to  Juiy    20th,  1849,  Mh 
inclusive,  vfith  dates  whei^  gazetted. 

Barker,  George  Morris,  and  Henrv  Moore 
Griffiths,  Birmingham,  Attorneys  ^licitors, 
and  Conveyancers.    June  26. 

Haywood,  James,  and  John  "Webb,  Bir- 
mingham, Attorneys  and  Solicitors.    June  26. 

Shaw,  Charles,  and  George  Baynes,  47 1 FJ^^ 
Street  Hill,  Attorneys  and  Solicitors.  July  13* 


Professumal  Uits.-^NoUa  </  the  Wiek.^SMperwr  C<mrt9 :  Rolls. 
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P£BP£TUAL  COMMISSIONER. 

AfpoiiUed  tmder  the  Fine^  and  Reeoveriee  Act, 
with  date  when  gazetted, 
TT&dall,  William,  Liverpool,  in  and  for  the 
ooonty  of  Lancaster.    July  6. 


MASTERS    EXTRAORDINARY    IN 
CHANCERY. 

Frm  26/*  June,  to  July  20th,  1849,  both 
mchuive,  with  dates  when  gazetted. 

Darbishire,  Robert  Dukinfield,  Manchester. 
July  13. 

Fleetwood,  Thomas  Perrior,  Maidstone. 
June  26. 

Hartley,  William,  Settle.    Jnly  17. 

Holford,  Georf^e,  Manchester,    June  26. 

Hadson,  Alfred  Ricketts,  Pershore.  Jnly  20. 

Stretton,  Clement,  Leicester.    July  20. 

Sotelifie,  Richard  Cle^^g,  Brown-hill,  Burn- 
ley.  July  6. 

NOTES  OF  THE  WEEK. 

ILLMBBS    OF   LORD   DENMAK. 

We  regret  to  learn,  that  the  illness  of  Lord 
Denman  is  of  so  senous  a  character  as  to  pre- 
vent bis  Lordship  from  attending  to  the  busi- 
ness at  the  Judges'  Chambers,  which,  during 
the  continuance  of  the  Circuits,  is  peculiarly 
presaiog  and  weighty.*  To  prevent  the  incon- 
Tenience  that  must  necessarily  arise  from  the 
absence  of  a  judgre  at  chambers,  at  this  period, 
it  has  been  arranged  that  the  Lord  Chief  Baron 
a^d  leave  his  circuit,  and  attend  at  chambers 


instead  of  Lord  Denman.  Mr.  Seijeant  Gase- 
lee  has  undertaken  to  assist  Baron  Alderson 
on  the  Home  Circuit,  during  the  absence  of 
Sir  F.  Pollock. 

APPOINTMENT  TO  THE  VACANT  JUDGESHIP. 

The  profession  and  the  public  will  be  equally 
rejoiced  to  leam,  that  as  we  ventured  to  antici- 
pate, {ante,  p.  204),  Mr.  Serjeant  Talfourd  has 
been  selected  to  fill  the  seat  in  the  Court  of 
Common  Pleas,  vacant  by  the  death  of  Mr. 
Justice  Coltman.  The  learning,  urbanity,  and 
high  principle  which  have  uniformly  and  emi- 
nently distinguished  the  learned  Serjeant  in  his 
lengthened  career  as  an  advocate,  sufficiently 
account  for  the  universal  satisfaction  mani- 
fested upon  his  promotion  to  the  Bench* 

Mr.  Talfourd  was  called  to  the  Bar  by  the 
Society  of  the  Middle  Temple,  on  the  9th  Feb. 
1821,  received  the  appointment  of  Serjeant-at- 
Law  in  Hilary  Term,  1833,  and  was  named  in 
the  Royal  Warrant  of  24th  April,  1834,  taking 
rank  with  other  seijeants  next  after  the  Junior 
King's  Counsel  at  that  time,  and  before  all 
future  King's  Counsel.  He  was  promoted  to 
the  rank  of  Queen's  Serjeant  by  Lord  Lynd- 
hurst,  just  before  the  change  of  administration, 
— a  graceful  act  to  a  political  opponent,  but  of 
kindred  genius.  He  succeeded  to  the  office  of 
Queen's  Ancient  Serjeant  on  the  promotion  of 
Sir  Thomas  Wilde  to  the  dignity  of  Lord  Cluef 
Justice  of  the  Common  Pleas,  in  July,  1846. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS 

AND  SHORT  NOTES  OF  CASES. 


>'>AA/V%/WWX^>VW«/VWWV«/V«/>/S/V%'</>/>/V>^«/N/>M/N/%/WV>/» 


lUrlU'  Court 

Attomey^General  v.  Chambers  and  others, 
July  18,  1849. 

COAL  AND  CULM  MINES   UNDER  SEA  SHORE. 
— INSPECTION. 

Upon  motion,  an  order  was  made  for  the 

Commissioners  of  Woods,  Sfc,  to  inspect 

certain  coal  or  culm  mines  for  the  purpose 

of  ascerteimnig  how  far  they  extended  under 

the  tea  shore,  and  how  much  coal  or  culm 

had  been  gotten  therefrom;   the  evidence 

being  necessary  in  the  cause. 

This  was  a  motion  on  behalf  of  the  Com- 

minioDers  of  her  M^ty's  Woods,  Forests, 

^d  Land  Revenues,  that  they  might  be  at 

liberty  to  inspect  and  examine  certain  coal  and 

<:nlni  mines  worked  by  the  defendants  and 

others  by  means  of  four  shafts  which  were 

wink  in  a  certain  piece  of  land  called  Old 

Castle  Farm,  near  Llanelly,  Carmarthenshire. 

it  WB8  lought  to  ascertain  how  far  the  mines 


extended  under  the  sea  shore,  and  the  quan« 
titics  of  coal  or  culm  which  had  been  raised  from 
such  part  between  high  and  low  water  mark. 
Turner  and  Maule  in  support  of  the  motion, 
Goldsmid  and  Dichenson  for  the  defendants. 
The  Master  of  the  Rolls  said,  that  the  evi- 
dence sought  by  the  motion  was  necessary  to 
be  procured  in  the  cause,  and    the  motion 
must,  therefore,  be  granted. 

July  18.— JBd^fey  v.  Lfoyd— Order  for  pro- 
duction of  documents. 

—  19. — BainbriggeY.Baddeley—StAudoYetw 

—  ig.—Brown  v.  Brown — Order  changing 
solicitors  discharged  with  costs,  to  be  paid  by 
next  friend. 

—  19.— -Mtiitw  V.  S^flwl- Leave  to  amend 
bill  by  adding  parties—Costs  to  be  costs  in  the 
cause. 

—  19.— Grace  v.  ffooii— Exceptions  to  Mas- 
ter's report  finding  answer  insufficient,  over- 
ruled. 

—  20.— Attomey-Creneral  v.  Jesus  Hospital 
Cur,  ad.  vult. 
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-  Jvly^C—Hydev.Edumrcb — Demarrer  to  bill 
allowed^  without  C08t8. 

—  20. — Attorney-General  v.  Jtt&rfy— Cha- 
rity scheme  confirmed. 

—  21. — Attor.'Gen,  v.  Moises — Master's  re- 
port as  to  leasinff  charity  property,  confirmed. 

—  21,  23,-^Rudge  v.  Winnall  and  others — 
Stand  over. 

—  23,24.— CAam^tfT^v.  Howell—Cur.  ad,vuU, 


Superior  Courts  i  Hotb.— Fl  C.  ofEngUauL 


In  re  4  4"  5  Vict.  c.  35  j  Exparte  Tuffnell 
June  20,  1849. 

COPYHOLD   7SNPRANCHISEMKNT  ACT. — SEIU 
VICE   OP   PETITION   ON   COMMISSIONERS. 

Application  refused  to  dispense  with  service 
of  order  for  investment  of  a  sum  of  money 
paid  into  the  bank  under  the  4  &'  5  Vict.  c. 
35,  and  6^7  Vict.  c.  23,  on  the  Copyhold 
Commissioners* 

This  was  an  application  to  dispense  with 
service  on  the  Copyhold  Commissioners  of  an 
order  for  the  re-investment  of  a  sum  of  money 
in  the  title  of  "  Exparte  the  Copyhold  Com- 
missioners, in  re  Bamsbury  Manor."  By  the 
4  8c  S  Vict.  c.  35,  s.  73,  it  is  enacted,  that  "  all 
monies  to  be  paid  under  this  act  for  enfran- 
chisement from  tb^  lord's  right  shall  be  paid 
to  the  lord  of  the  manor,  his  heirs,  or  assigns, 
where  he  shall  be  absolutely  seised  as  tenant  in 
fee  simple  in  possession  of  the  manor,  or  where, 
as  trustee  for  sale  or  otherwise,  he  has  power 
to  give  an  effectual  discharge  for  such  monies ; 
and  where  such  lord  shall  be  under  any  legal 
disability,  such  money,  subject  to  any  allow- 
ance which  may  be  made  thereout  in  respect 
of  deferred  payments  hereinbefore  mentioned, 
shall,  in  case  the  same  shall  in  the  whole 
amount  to  or  exceed  the  sum  of  200/.,  with  all 
convenient  speed  be  paid  into  the  Bank  of 
England,  in  the  name  and  with  the  privity  of 
the  Accountant*  General  of  the  Court  of  Ex- 
chequer, to  be  placed  to  his  account  there >a?- 
paHe  'The  Copyhold  Commissioners,'  pur- 
suant to  the  method  prescribed  by  'the  I  G. 
4,  c.  35,'  and  the  general  Orders  of  the  said 
Court,  and  without  fee  or  reward,  and  shall, 
when  so  paid  in,  therein  remain  until  the  same 
shall,  by  order  of  the  said  Court,  made  in  a 
summary  way  upon  petition  to  be  presented  to 
the  said  Court  by  the  person  or  persons  who 
would  have  been  entitled  to  the  rents  and 
profits  of  the  said  manor  had  no  such  enfran- 
chisement been  made,  be  applied  in  the  pur- 
chase or  redemption  of  the  land-tax,"  &c. 

By  the  6  &  7  Vict.  c.  23,  s.  12,  it  is  pro- 
vided, that  "if  any  manor  is  subject  to  the 
paiyuient  of  Bn^  fee  farm-rent  or  other  charge 
not  exceeding  in  amount  the  annusd  quit-rents 
payable  to  the  lord,  the  Commissioners  may 
dirisct  that  so  much  of  the  money  to  be  received 
for  enfranchisement  shall  be  pud  into  the 
Bank  of  England,  in  the  name  and  with  the 
privity  of  the  Accountant-General  of  the  Court 
of  Chancery,  to  be  placed  to  his  account  there, 
exparte  the  Copyhold  Commissioners,  and  be 
applied  under  the  directions  of  the  Court  of 
Chancery  in  redeeming  the  said  land,  and  in 


indemnifying  the  owner  of  such  land,  as  pro- 
vided for  in  the  case  of  other  money  directed  to 
be  paid  into  the  bank,"  under  the4  &  5  yic.c35. 

oayres,  in  support  of  the  api^catioD,  sub- 
mitted, that  the  service  on  the  Commissionere 
would  materially  increase  the  expense,  and  that 
as  the  snm  to  be  invested  was  small,  the  service 
should  be  dispensed  with. 

The  Vice-Chancellor  said,  that  the  applica- 
tion must  be  refused,  as  the  service  ou  the 
Commissioners  could  not  be  dispensed  with, 
because,  by  placing  the  stodit  in  the  title  pro- 
posed, the  control  5  the  Commissioners  thereon 
woidd  be  in  some  degree  varied. 

Gennys  v.  RadcHffe.    May  23, 1849. 

INJUNCTION.  —  TRUSTBBB     OF    TURNPIK 
HO  AD. 

Injunction  to  restnsin  the  trustees  qf  a  iun^ 
pike  road  from  eontinumff  iupossessum  of 
certain  land  which  was  so  taken  possuam 
of  under  an  agreement,  rrfused  with  costs, 
on  the  ground  that  the  plaintiff  had  not 
made  out  any  case  for  granting  an  injunc- 
tion. 

This  was  an  action  for  an  injunction  to  re- 
strain the  defendant,  as  clerk  of  the  trustees  of 
the  Tiverton  and  Tavistock  turnpike  road,  from 
continuing  in  possession  of  certain  lands  pur- 
chased from  the  plaintiff.  It  appeared,  that  o& 
March  31,  1848,  the  trustees  entered  iuto  an 
agreement  with  the  plaintiff,  under  the  powen 
of  an  act  of  parliament  enabling  them  to  form 
a  turnpike  road,  for  the  purchase  of  a  pieee  of 
land  for  360/.,  and  the  abstract  of  title  was  to  be 
delivered  within  a  week.  The  abstract  vm  not 
delivered  within  the  time  specified,  and  the 
trustees,  when  it  was  delivered,  objected  to  it 
as  being  incomplete.  The  trustees  had  takes 
possession  of  the  land  under  an  express  agree- 
ment, upon  paying  the  sum  of  36w.  into  the 
bank  in  the  joint  names  of  the  plaintiff's  so- 
licitor and  another  person  appomted  by  the 
defendants.  A  correspondence  and  serenl 
meetings  had  taken  place,  in  which  the  plainttf 
accused  the  defendants  of  delay,  and  threateoed 
to  take  proceedings  if  the  contract  were  not 
completed. 

Bethell  and  Selwyn  in  support  of  the  motioo ; 
Stuart  and  FoUett,  ^^ontrl^  contended  that  the 
trustees  had  done  all  the'ur  part  of  the  cod* 
tract,  and  that  the  injunction  ought  not  to  be 
granted. 

The  Vvee'ChanciUor  said,  that  the  statement 
on  the  bill  that  a  good  title' had  been  delivcita 
and  had  been  accepted  by  the  defendants,  was 
not  substantiated,  and  there  was,  Iherefore, 
difletient  cases  made  out  by  the  biUandthe 
affidavits.  The  defendants  had  taken  pos- 
session and  commenced  the  works  under  the 
agreem^t  on  paying  the  punehase-mo&ey  into 
the  bank  in  jomt  names,  'rherewto,  therefore, 
no  case  ma(fe  out  to  induce  the  Comt  to  gnot 
the  injunction,  and  the  motion  wmrid  be  re- 
fused with  costs. 

Jirfy  iB.-^Exparte  Apps,  I*  re  Sttjford  nd 
Peterborough  RaUwaf  Co.^Maitsr's  «»poj*2' 
sertmg  name  in  list  of  contributories,  confinocd. 
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July  30.— In  nirith  fVut  Coast  Railway  Com^ 
;w»y— Order  for  winding  up. 

—  20.'-'Hedgei  t.  Hedgu — Injunction  dis« 
Bolyed  with  costs* 

—  2l,^MomiHgton  r,  Momingtfm — Petition 
granted  and  reference  to  the  Master. 

—  21. — Lombe  y.  Siroughton — Judgment  on 
conttruction  of  will, 

—  2Z.—Dagleishy.  Jarvie — Exparte  injunc- 
tion granted,  restraining  pirating  of  designs  on 
mustin  goods. 

—  19,  23.Svan8  y.  Evans— Cur.  ad.  milt. 

—  24.— Lonuur  V.  iV»jpA/tii^ii2e— Injunction 
jcranted  restraining  farmer  selling  straw  off 
farm,  contrary  to  contract. 

—  ^A.—Wsbstsr  V.  Parrait  —  Injunction 
granted  to  restrain  proceeding  with  action  at 


July  23.-— JSapor/e  Boult^  in  re  JVak^ld^ 
Stand  over. 

—  24. — Silvester  v.  South  Eastern  Railway 
Company — Stand  over. 


Harrif  y.  Hrntdyn.    Jane  12, 1849. 

COSTS  OF  SOLICITOR  TO  SUITORS*  FUND  AP- 
POINTED GUARDIAN  TO  INFANT  DBFBND- 

AKT8. 

Hdd,  that  the  plaintiff  in  a  foreclosure  suit 
woi  to  pay  the  costs  of  the  solicitor  to  the 
Smtors  Fund,  who  had  been  appointed,  at 
the  plaintiff's  request,  guardian  to  appear 
nd  defend/or  infant  drfendants. 
This  was  a  foreclosure  suit,  in  which  the 
BoUdtor  to  the  Suitors'  Fund  had  been  ap- 
pointed guardian  under  the  General  Orders,  on 
tiw  plaintiff's  application,  to  appear  and  defend 
for  some  infant  defendants. 

HsssM  for  the  plaintiff;  Taylor,  for  the  so- 
licitor to  the  Suitors'  Fund,  asked  for  bis  costs. 
The  rwe^Chanetttor  held,  that  the  plaintiff 
ought  to  pay  the  costs  rather  than  the  officer 
of  the  Coart,  who  had  been  appointed  at  the 
plaintiff's  request  and  for  his  convenience. 
Order  accordingly. 

July  18.— fTootf^  V.  North  Staffordshire  RaH- 
•«Sr  Cmpa»y — ^Stand  over. 

—  l%.Sxparte  Hall,  in  re  North  of  Eny- 
ioMdJojkt-Stoch  Banhiny  ConuMsiy— Master's 
^rt  inaerting  name  in  list  of  contributories 
affirmed. 

7"  19.— JEsporle  Davidson,  m  re  Marylebone 
Jomt^Stoek  Bamkimg  Company  — Motion  re- 
futed, without  costs,  to  strike  out  name  from 
w  of  contributories. 

•7  20.—^  re  Bridgewater  and  Minehead 
^^boay  Costpcmy— Order  for  winding  up. 
.  -*  20.— /»  re  Royal  Thames  Steam  Naoiga- 
^Co«pimy—ThelJke. 

—  20.— ^l/omey-Geiiera/  y.  Dew  —  Stand 
OTcr. 

""  21.— Buci/ey  y.  Buckley — Appointment 
of  two  trustees  only,  where  three  were  directed 
'>7  the  wiU,tef used. 

—  23.— SOvearer  r.  South  Eastern  Railway 
^wyoajf—Eiptrte  injunction  refused  to  re- 
•train  lailwav  company  from  running  their 
wain»--with  leave  to  move  on  notice. 

.7  23-— Corrtaw<l(m  v.  Pei^— Bill  dismissed, 
^thont  costs,  and  without  prejudice  to  action 
•tUw. 


July  ig.-r- Marquis  of  Londonderry  v.  Oving- 
don — Held,  that  the  perpetual  curate  was  not  a 
necessary  party  to  a  suit  against  occupiers  by 
the  impropriate  rector  for  tithes — Order  by 
consent  dismissing  bill  against  perpetual 
curate,  with  costs. 

—  21.— Jtt  re  NeshitVs  Settlement— Ordtt 
for  pa3rment  out  of  Court  of  trust  fund  to  new 
trustees. 

—  24. — Brogden  v.  South  Eastern  Railway 
Company — Part  heard. 

Qveen's  Vcart. 

(Before  the  Four  Judges.) 

Regina  v.  Owen.    May  6,  1849> 

QUO  WARRANTO. —  CLERK  TO   COUNTY 
COURT. — INABILITY. 

Rule  absolute  for  quo  warranto  to  clerk  of 
County  Court  appointed  by  the  judge  ufith 
the  approbation  qf  the  Lord  Chancellor 
where  the  former  clerk  became  insolvent. 

Semble,  that  the  word  inability  in  the  9  ^  10 
Viet,  c.  95,  s.  24,  means  mental  or  physical 
inability,  and  not  insolvency, 

A  RULK  nut  had  been  obtained  in  this  case 
for  an  information  in  the  nature  of  a  9110  ioar« 
ranto  against  the  defendant,  who  had  been  ap- 
pointed to  the  office  of  clerk  to  the  Merionetb- 
sbira  County  Court  under  the  following  cir- 
cumstances:— It  appeared  that  Mr.  Johnes, 
the  judge  of  the  Court,  had  appointed  the  re- 
lator, Mr.  Williams,  as  clerk,  but  that,  upon 
his  becoming  insolvent,  he  had  been  removed 
and  the  defendant  appointed  in  his  stead,  vrith. 
the  approbation  of  the  Lord  Chancellor. 

By  the  9  &  10  Vict.  c.  95»  s.  24,  it  is  enacted, 
that  "for  every  Court  under  the  authority  of 
this  act  there  shall  be  a  clerk,  who  shall  be  an 
attorney  of  one  of  her  Majesty's  Superior 
Courts  of  Common  Law,  and  whom  the  judge 
shall  be  enmowered  to  appoint,  subject  to  the 
approval  of  the  Lord  Chancellor ;  and,  in  case 
of  inability  or  misbehaviour,  to  remove,  subject 
to  the  like  approval."  And  by  the  10  &  11 
Vict.  c.  102,  s.  10,  jurisdiction  in  matters  of 
insolvency  is  transferred  from  the  Court  for 
the  Reliel  of  Insolvent  Debtors  on  Circuit  to 
the  County  Courts  of  the  respective  districts^ 
and  by  section  5  the  clerks  are  to  perform  the 
duties  belonging  to  the  official  assignees,  who 
are,  by  the  1  &  2  Vict.  c.  110,  s.  65,  liable  to 
be  removed  on  account  of  *'  incapacity,  diaa* 
bility,  misconduct,  or  absence  from  the  realm 
of  anv  such  assignee,  or  other  cause  of  unfit- 
ness.^' 

Cowling  and  Baxter,  against,  the  rule,  con- 
tended that  the  relator  had  been  properly  re- 
moved from  his  office  of  clerk  inasmuch  as  the 
words  "inability  or  misbehaviour/'  in  the  9  & 
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10  Vict.  c.  95,  8.  24,  authorised  the  judpre  in 
80  doinj^ ;  and  that  insolvency  was  an  inahility, 
as  the  clerk  now  had  to  perform  the  duties  of 
an  official  assiji^ee  who  could  be  removed  by 
the  Lord  Chancellor  for  any  cause.  Exparte 
Waits,  1  Ross,  436. 

The  Attorney-General  and  Townsend,  in 
support  of  the  rule,  urged  that  inability  only 
meant  mental  or  physical  inability,  as  was 
manifest  from  section  26,  which  empowered 
a  clerk,  with  the  approval  of  the  jud^e, 
to  appoint  a  deputy,  or  the  jud^e  in  case 
of  the  inability  of  the  clerk  to  do  so,  which 
clearly  referred  to  his  becoming;  insane  and 
therefore  unable  to  resign  or  appoint  a  deputy. 

The  Court  made  the  rule  absolute. 


Thorogood,  admix,,  v.  Bryant,    June  20,  1849. 

ACTION    UNDER    LORD    CAMPBELL's   ACT. — 
COMPENSATION    FOR  DEATHS  BY  ACCIDENT. 

In  an  action  for  compensation  to  administrU' 
trixfor  testator^ s  death,  which  was  alleged 
to  have  been  caused  by  the  defendant's 
servants  neglect,  the  judge  who  presided 
at  the  trial  directed  the  jury  that  if  in  their 
opinion  the  death  happened  from  pure  ac^ 
ctdent,  or  might  have  been  avoided  by  due 
care  on  the  part  of  deceased  or  the  driver 
of  the  omnUnts  in  which  he  rode,  they  would 
find  for  the  defendant :  and  that  if  the 
death  was  attributable  to  the  neglect  of  the 
defendant's  servant,  to  find  for  the  pUan" 
tiff:  Held,  a  right  direction,  and  a  rule 
nisi /or  new  trial  was  discharged. 

This  action  was  brought  by  the  widow  of 
Mr.  Thorogood,  under  the  9  &  10  Vict.  c.  93, 
«.  2,  as  administratrix  of  the  deceased,  to  re- 
cover compensation  for  his  decease,  which  was 
aUeged  to  have  been  caused  by  the  neglect  of 
the  defendant's  servant  in  driving  an  omnibus 
belonging  to  the  defendant.  The  intestate  was 
a  passenger,  in  January,  1849,  in  an  omnibus 
running  from  Bishopsgate  Street  to  Hackney, 
and  was  put  down  opposite  Seabright  Street, 
Shoreditch,  a  few  yards  from  the  pavement 
on  the  near  side.  The  defendant's  omnibus 
passing  on  the  same  side,  the  intestate  was 
knocked  down  and  run  over,  and  shortly  after- 
wards expired  in  conseouence  of  such  injuries 
received.  Mr.  Justice  Williams,  who  presided 
at  the  trial,  directed  the  jury,  that  if  they  were 
of  opinion  the  accident  was  caused  by  the 
•wrongful  act,  neglect,  or  default  of  the  defend- 
ant's servant,  they  would  find  for  the  plaintiff; 
but  that  if  in  their  opinion  the  death  was 
pureljr  the  result  of  an  accident,  or  that  by  the 
exercise  of  ordinary  care  on  the  part  of  the  de- 
ceased or  of  the  driver  of  the  other  omnibus, 
the  accident  might  have  been  avoided,  to  find 
for  the  defendant.  The  jury  having  found  a 
verdict  for  the  defendant,  a  rule  nisi  for  a  new 
trial  had  been,  obtained  on  the  ground  of  mis- 
direction, and  that,  although  the  other  driver 
might  have  been  guilty  of  neglect  in  setting 
the  deceased  down  in  the  rowl  when  the  de- 


fendant's omnibus  was  behind,  yet  if  the  drirer 
of  the  latter  had  by  his  negligence  conduced  to 
the  accident,  the  defendant  was  still  liable. 

Talfourd,  Q.  S.,  aj^ainst  the  rule,  cited  Daeia 
V.  Mann,  10  M.  &  W.  546 ;  Humphreys,  Q.  C, 
and  J.  Cobbett,  in  support  of  the  rule,  cited 
Butterfield  v.  Forrester,  11  East,  60. 

The  Court  said,  that  generally,  in  case?  of 
careless  or  negligent  driving,  the  plaintiff  was 
entitled  to  maintain  an  action  for  injuries  sus- 
tained by  him,  unless  he  himself  was  guilty  of 
such  neglect  as  would  excuse  the  defendant; 
but  here  the  accident  was  not  the  result  of  the 
personal  neglect  of  the  plaintiff's  intestate. 
The  plaintiff  had,  however,  entered  into  a  con- 
tract with  the  master  of  the  omnibus  in  which 
he  travelled,  by  selecting  it  in  preference  to 
others,  and  having  employed  it  to  convey 
him,  and  therefore  if  that  omnibus  conduced 
to  the  accident,  the  action  could  not  be  main- 
tained. As  the  jury  had  found  for  the  defend- 
ant, they  must  liave  coxisidered  that  the  driva: 
of  the  intestate's  omnibus  was  conducive  to 
the  accident.  The  case  of  Bridge  v.  Groi^ 
Junction  Railway  Company,  3  NI .  &  W.  246, 
was  similar  to  the  present,  and  the  rule  must 
be  discharged. 


Ness  V*  Armstrong,    May  S,  30, 1849. 

LIABILITY   OF  BXSCUTOR  RBCKIVINO  DIVI- 
DENDS   OF   TESTATOR.— BXECUTIOW    OF 

PARTNERSHIP        DEBD8. /OINT-BTOCK 

COMPANY. 

Where  an  executor  has  received  the  dtri- 
dends  accruing  after  the  death  of  his  tes- 
tator, but  has  not  executed  the  d^ds  of  the 
partnership,  held,  not  to  render  him  liabk 
as  a  member  in  a  proceeding  by  scL  h, 
under  the  7  G,  4,  c.  46,  s.  13. 

This  was  a  proceeding  by  way  of  set.  /i. 
under  the  7  G.  4,  c.  46,  s.  13,  by  a  creditor  oi 
the  Newcastle-on-Tvne  Joint-Stock  Banking 
Company,  who  haa  recovered  a  judgment 
against  tne  public  officer  of  the  company,  and 
who  now  sought  to  make  the  defendant  liabk 
as  the  executor  of  a  deceased  member.  It  q>- 
peared  that  by  the  rules  of  the  company,  ere- 
cutors  were  not  entitled  to  receive  the  dividends 
due  to  deceased  members  until  the  partner- 
ship deeds  were  executed.  The  defendant  had, 
however,  without  so  executing  the  deeds,  re- 
ceived several  dividends  which  had  accmed 
due  after  the  testator's  death.  A  verdict 
having  passed  for  the  plaintiff,  a  rule  nisi  had 
been  obtained  to  enter  a  nonsuit  instead  <i 
such  verdict. 

Knowles  and  Manisty  showed  cause  against 
the  rule,  and  contended  that  as  the  executor 
had  received  the  dividends  due  on  the  shares 
notwithstanding  the  above-mentioned  rule  of 
the  company,  he  was  estopped  from  disputing 
the  membership. 

Watson  and  Rew,  for  the  defendant,  in  sap- 
port  of  the  rule. 
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The  Court  held  that,  as  the  executor  had  not 
sigoed  the  deed  of  co-partnerehip,  the  mere 
receipt  of  the  dividends  did  not  render  him 
liable  as  a  member  of  the  company,  and  the 
rule  to  enter  a  nonsuit  in  lieu  of  the  verdict  for 
the  plaintiff  was,  therefore,  made  absolute. 


Caurt  0f  er^rqucr  €bsn(^tr. 
Reffma  v.  Brisby.    May  2, 1849. 

DISOBEDIENCE   TO  ORDER  IN   BASTARDY. — 
INDICTMENT. 

Held,  (upon  appeal  to  the  Exchequer  Cham- 
ber,) that  an  indictment  may  be  sustained 
far  disobedience  to  an  order  in  bastardy 
under  the  7  ^  S  Vict.  c.  101,  s.  3,  where 
there  has  been  a  supersedeas  entered  to  a 
former  order,  and  the  conviction  was  con- 
firmed. 

On  January  1,  1849,  two  justices  of  the 
peace  acting  in  Petty  Sessions  made  an  order 
00  the  defendant,  under  the  7  &  8  Vict.  c.  101, 
8. 3,  as  the  putative  father,  for  payment  to  the 
mother  of  a  bastard  child  of  a  certain  sum 
weekly.  The  proceedings,  however,  being  in- 
formal, a  supersedeas  was  entered,  whereupon 
another  summons  was  issued  undw  the  2nd 
sectioQy  and  a  second  order  was  made.  The 
defendant  refused  to  obey  this  order,  and  had 
therefore  been  indicted  at  the  last  Epiphany 
SesdoQfl  for  Bedfordshire  for  a  misdemeanor. 
The  prisoner  was  convicted,  and  the  point 
whether  the  second  order  was  void  or  not  was 
Rsenred  for  the  opinion  of  this  Court. 

Creasey,  for  the  prisoner,  contended  that  the 
justiees  had  not  the  power  to  issue  the  secoud 
order,  the  first  being  in  existence,  and  that  the 
second  order  was  void,  and  that,  therefore,  the 
indictment  could  not  be  sustained  for  a  breach 
thereof. 

/.  /.  Johnson  in  support  of  the  conviction. 

The  Court  said,  that  the  second  order  was 
valid,  and  that  an  indictment  for  disobedience 
thereto  was  good,  and  affirmed  the  conviction. 


originally  hired  the  premises  from  a  Mr. 
Pritchard,  who  afterwards  became  bankrupt, 
and  his  assignees  sold  the  property  to  Mr. 
Blaine.  Rent  had  been  paid  to  Mr.  Pritchard 
as  agent  to  the  plaintiff,  and  other  premises 
were  let  by  him  as  the  plaintiff's  agent  to  the 
defendant. 

H.  T,  Cole  for  the  plaintiff;  Coles,  for  the 
defendant,  contended  that  the  premises  had 
been  originally  let  by  Mr.  Pritchiard,  and  that 
therefore  an  attornment  was  ncessary  to  sup- 
port the  plaintiff's  case. 

The  Court,  however,  held,  that,  as  to  part  of 
the  premises,  there  was  a  distinct  letting  by 
Mr.  Pritchard,  as  the  plaintiff's  agent,  and  as 
to  the  other  oart,  that  money  had  been  paid  as 
rent  to  Mr.  Pritchard  as  the  plaintiff's  agent, 
and  receipts  gi\'en  in  the  plaintiff's  name,  and 
directed  the  jury  to  find  a  verdict  for  the 
plaintiff. 

A  verdict  having  been  returned  accordingly 
for  23/.,  the  defendant's  counsel  applied  for 
leave  to  move  the  Court,  but  the  learned  judge 
refused  the  appUcation. 


»iii  9riva. 

(Coram  Wightman,  J.) 

Blaine  t.  Richardson.    June  22, 1849. 

UNOLORD  AND  TBNANT.  —  ACKNOWLKDG- 
MBNT  OF  TENANCY.  —  RBCKIPTB  OIVKN 
AS  AOKNT. 

h  an  action  to  recover  rent  of  certain  pre- 
mises, held,  that  the  payment  of  rent  was 
an  acknowledgment  of  tenancy  without  an 
attomn^ent,  and  that  the  plaintiff  was  en- 
titled to  recover  where  the  receipts  for  the 
rent  were  given  as  the  plaintiffs  agent,  aU 
though  the  premises  were  originally  let  to 
defendant  Oy  the  agent  himself,  but  were 
nbsequently  purchased  by  plaintiff. 

This  action  was  brought  to  recover  a  sum 
of  23/.  for  the  use  and  occupation  of  a  house 
ntoate  at  Camden  Town.    The  defendant  had 


9rer0flxtUie  Court. 

(Coram  Sir  H.  /.  Fust.) 

Ward  and  another,  executors,  \ 
June  19>  1849. 


Dey. 


MARRIAGE    LAW     OF    ST.   LUCIA.  —  WILL.— 
PROBATE. — ADMINISTRATION. 

WTiere  by  the  law  qf  St.  Lucia  a  marriage 
was  proved  by  the  Chief  Justice  and  the 
Attorney-General  of  the  island  to  be  valid, 
it  was  held  to  be  good  and  valid  elsewhere. 
And  that,  therefore,  the  wife  was  not  em- 
powered to  make  a  wiU,  and  probate  ther^ 
of  was  rrfused  to  the  executors,  and  admi- 
nistration granted  to  the  husband. 

Shirley  Elizabeth  Frasbr,  an  illegiti- 
mate child,  of  the  age  of  14,  and  residing  with 
her  mother  in  Demerara,  was  induced  by  one 
William  Dey,  a  journeyman  cooper,  to  leave 
her  mother  and  accompany  him  to  St.  Lucia, 
where  they  obtained  a  license  from  the  go- 
vernor and  were  duly  married  on  the  10th  No- 
vember, 1837,  according  to  the  law  of  the 
island,  by  a  clergyman  of  the  Protestant 
Church,  and  an  entry  thereof  was  made  in 
the  parish  book.  The  parties  lived  together 
as  man  and  wife  for  several  years,  but  some 
time  before  her  death  on  the  18th  of  June, 
1845,  a  separation  had  taken  place.  She  had, 
however,  on  the  7th  June,  made  a  will  be- 
qneathine  her  property  from  her  husband,  and 
appointed  Messrs.  Ward  and  Codd  her  exe- 
cutors. It  appeared  that,  by  the  law  of  Deme- 
rara, it  was  necessary,  before  a  marriage  with 
a  child  illegitimate  and  under  the  age  of  25 
could  take  place,  to  obtain  the  consent  of  the 
mother,  and  that  four  witnesses  should  be 
present  at  the  celebration,  or  that  the  banns 
should  be  published  on  three  succesive  feast 
days.  It  appeared,  however,  from  the  affi- 
davits of  the  Chief  Justice  and  the  Attorney- 
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General  of  St.  Lucia,  that  by  the  law  of  that 
island  a  marriage  between  persona  professing 
the  Proteet&nt  religion  was  valid  if  performed 
in  pursuance  t0  a  license  from  the  governor,  in 
the  presence  of  two  witnesses,  by  a  clergyman 
of  the  Church  of  of  England. 

ITie  Queen's  Advocate  and  Dr,  Jenner  con- 
tended that  the  marriage  was  valid,  and  that, 
therefore,  as  a  feme  covert,  Mrs.  Dey  had  not 
the  power  to  make  a  will,  and  Mr.  Dey  was 
entitled  to  have  administration  granted  to  him. 

Drs.  Addams  and  Twiss,  for  the  executors, 
urged  that  the  marriage  was  void,  citing  RudU 


ing  V.  Smith,  2  Cons.  371 ;  and  that  the  will 
was  therefore  valid. 

The  Court  said  that  the  validity  of  the  mar- 
riage according  to  the  law  of  8t.  Lucia,  wu 
fully  proved  by  the  affidavits  of  the  Chief 
Justice  and  the  Attorney-General  of  the  island, 
and  that  as  it  was  good  and  valid  according  to 
the  leg  loci,  it  was  so  to  all  intents  and  pur- 
poses elsewhere.  Mrs.  Dey,  as  a  feme  eottri, 
had  therefore  no  power  to  make  a  will,  and  ber 
husband  was  entitled  to  her  property,  lie 
Court  must,  therefore,  pronounce  for  the  hus- 
band, as  prayed,  with  costs. 
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0ourtjS  of  EquUfi. 
LAW  OF  WILLS. 

[For  the  previous  Sections  of  this  Series  of 
the  Digest  in  the  present  Volume,  seej— 
Privg  Council  ,^ 

Appeals,  8S. 
House  of  Lords : 

Appeals,  171. 
Courts  of  Bankruptcy,  211« 
Courts  of  Equity : 

Law  of  Co8U»  234.] 

ANNUITY. 

1.  Currency  .—Testator  gave  an  annuity  of 
100/.  and  other  annuities  of  100/.  and  50/.,  and 
50/.  "  sterling,"  held,  that  the  first  annuity  was 
100/.  "  currency." 

Held,  also,  on  construction  of  the  will,  that 
the  plaintiff  was  entitled  absolutely  to  such  a 
sum  as  would  produce  100/.  currency.  Yates 
▼.  Maddan,  38  L.  O.  33. 

2.  7b  widow.  ~-  Upon  construction  of  will, 
held,  that  the  widow  was  only  entitled  to  an 
annuity  left  her,  and  not  to  the  income  of  the 
residuary  estate.  Wright  v.  Warren,  38  L.  O. 
107. 

BKQUEST. 

1.  General. — ^A  bequest  of  all  the  propertv 
that  the  testator  might  die  possessed  of,  held, 
from  expressions  in  a  codicil  of  even  date,  to 
pass  only  a  part  of  the  testator's  property. 
Attorney-General  v.  Wiltshere,  16  Sim.  36. 

2.  Children  and  issue  taking  per  capita.-^-' 
Bequest  of  residue,  in  moieties,  in  trust  for 
two  tenants  for  life,  and  at  the  death  of  each 
in  trust,  as  to  her  moiety,  to  the  children  of 
the  two  who  should  be  Uving  at  the  death 
of  the  deceased  tenant  for  life,  and  the  issue  of 
such  of  the  children  as  should  then  be  dead : 
Held,  to  take  effect  per  capita.  Abbay  v.  Howe, 
1  De  G.  &  S.  470. 

See  Lapsed  Bequest. 

CHILDREN. 

See  Bequest,  2  ;  Issue. 


CROWNy   CLAIM    OF. 

Nest  of  Mfi.— Testator  gave  certain  snms  of 
money  to  his  daughter  for  life,  with  remainder 
to  her  children  on  attaining  21  or  marriage; 
the  children  attained  21,  but  cKed  before  the 
daughter :  Held,  that  they  took  vested  interests. 

And  held,  therefore,  that  the  Crown  was  en- 
titled to  their  shares,  as  their  father  left  no 
next  of  kin.  Attorney-General  ▼.  WUtkert, 
Wilsherer.  Harwood,  38  L.  O.  10. 

OBVISB  OF  MORTGAGBD   B8TATI. 

Residuary  personal  estate. — Liability  to  ep- 
onerate  devised  estate. — A  testator  gave  certain 
portions  of  his  real  and  personid  estate  to 
trustees  for  payment  of  his  debts;  and  he 
specifically  gave  several  portions  of  his  ml 
and  personal  estate  to  different  parties,  "freed 
from  his  debts ;"  and  also  bequeathed  bit  r^ 
siduary  personal  estate,  "  freed  from  his  debts." 
One  of'  the  devised  estates  was  subject  to  a 
mortgage.  The  funds  primarilv  applicable 
being  insuflicient  to  discnarge  all  the  debts, 
the  property  which  passed  under  Uie  retidaarr 
clause  was  held  to  be  the  next  fund  vbick 
ought  to  be  resorted  to  for  that  purpose;  and 
the  devisee  of  the  mortgaged  estate  was  d^ 
clared  to  be  entitled  to  have  the  mortgage  paid 
off  out  of  the  residuary  estate.  Lord  Brook 
V.  Earl  qf  Wetrwick,  1  H.  &  T.  148. 

BLDB8T  SON. 

Held,  (affirming  the  decision .  of  the  Coffit 
below,)  that,  where  the  testatrix  had  exdiided 
from  the  bequest  her  dauffhter's  eldest  ton,  or 
such  of  her  sons  as  by  the  death  of  an  elder 
brother  might  become  the  eldest  son,  the  deitii 
of  the  eldest  son  after  the  testatrix  did  not 
affect  the  bequest,  ^nd  the  second  son  becom- 
ing the  eldest  before  the  youngest  attained  3Ii 
was  excluded.    Livesey  v.  lAvesey,  38  L  0. 31. 

BXBCUTORS. 

See  Interest  on  Legacy. 

HEIR. 

1.  Produce  of  realty. --Lapsed  ren^  j( 
mixed  fund.'-K   tesUtor   devised  M^^ 
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estates  upon  trust  to  sell,  with  a  declaration 
that  the  monies  to  arise  from  such  sale  should 
be  deemed  part  of  his  personal  estate,  and  that 
the  income  thereof  should  be  considered  as 
part  of  the  income  of  his  personal  estate,  and 
oe  subject  to  che  disposition  of  his  personal 
estate  thernnafter  named.  The  testator  then 
gare  his  personal  estate  upon  trnst  for  four 
persons,  as  tenants  in  common.  By  a  codicil, 
the  testator  revoked  the  residuary  gift  to  one 
of  the  four,  who  was  also  the  testator's  heir-at- 
law  and  customary  heir :  Heldy  that  the  heir 
was  entitled  to  so  much  of  the  lapsed  residue 
as  eonsisted  of  real  estate.  Oorikm  v.  Atkinson, 
1  De  G.  &  S.  478. 

Cases  cited  in  the  judgment:  Lady  Bristors 
cue,  t  Vera.  645 ;  t  P..  WtM,  194,  a« ;  Robia- 
son  T.  Taylor,  C  Bro.  C.  C.  589. 

2.  Natt  o/Awi.— Testatrix,  by  her  will,  after 
expressing  an  intention  to  dispose  of  idl  her 
real  and  personal  estate  as  thereinafter  men- 
tioned, gave  certain  legacies,  and  appointed 
i.  and  B.  her  execotons,  and  gave  t6  tnem  and 
their  heirs  all  lawful  powers  and  authoritiea  to 
condnct  and  manage  her  freehold  estates,  so  as 
that  the  same  ncught»  at  thdr  discretion,  be  sold 
and  coverted  into  money,  and  she  directed  thai 
the  Det  money  should /orm  part  of  her  real  and 
pemtud  estate  s  and  for  those  and  every  other 
purpose  connected  with  her  property,  whether 
real  or  personal^  she  invested  A.  and  B.  and 
the  snmvor  of  them  and  his  heirs,  executors, 
and  administrators,  with  her  full  authority;  and 
she  directed  tl^at  any  undisposed  of  sorpluB  of 
monies  shoiild  be  paid  as  she  should,  by  aay 
Inture  writing  ox  will,  direct.  She  did  not, 
however,  make  any  future  writins  or  wilL 
After  her  death,  A.  and  B.  sold  her  real 
estates.  Her  personal  estate  was  sufficient  to 
pay  her  debts  and  kjgacies :  Held^  that  her 
neir,  and  not  her  next  of  kin,  was  entttled  to 
the  monies  produced  by  the  sale*  FUnS  v. 
J^'flrreii^ieSun,  124. 

CmtSM  in  th«  jud^ent:  Amphlett  r.Parlce, 
ffUtss.&Myt.«fl. 

INTVRSaT  ON   LSGACY. 

£f«cs/or«. — A  legacy  to  an  infont  was  in- 
vested by  the  executors  in  the  3  per  cent,  con- 
sols, on  the  infant  attaining  31 :  Held,  that  die 
executors  ought  to  have  psid  the  legacy  inta 
Court  in  the  first  instance,  under  the  Legacy 
Act,  and  Uiat  they  were  therefore  liable  to  pay 
^  legacy  with  interest,  at  4  per  cent.,  from  six 
nootfas  after  the  death  of  the  testator  Rimell 
▼.  Smpwn,  37  L.  0. 177. 

ISSUB. 

CHtfr<it.—SsPTti»rf.— ^Testator  gave  all  his 
Ksl  and  personal  propertv  to  hie  wife  for  life, 
ud  at  her  de^  if  he  left  issue,  to  the  child  or 
children  he  might  letfire  at  hia  deceaee ;  but,  if 
he  died  without  leaving  issue,  then  he  gave  all 
his  property,  in  equal  proportions,  to  his 
brothers  and  sister,  Thomas,  Anthony,  John, 
and  Jane;  and  if  ainy  of  them  should  die  with- 
out leaving  issue,  he  gave  such  share  or  shares 


to  the  sur^vors  or  survivor  of  them ;  but  if 
leaving  issue,  he  gave  such  share  to  their  chil- 
dren. The  testator  died  without  issue,  John 
died  a  bachelor  in  his  lifetime,  Jane  died  in  the 
lifetime  of  his  widow,  leaving  one  child  and 
several  grandchildren,  the  issue  of  a  deceased 
child.  Thomas  survived  the  widow,  and  died 
leaving  children.  Then  Anthony  died  a 
bachelor. 

Held,  that  the  share  intended  for  John,  be- 
longed, absolutely,  to  Thomas,  Anthony,  and 
Jane  ;  that  Jane's  share  belonged  to  her  child : 
Thomas's  to  his  children ;  and  Anthony's,  to 
his  real  and  personal  representatives.  Benn  v. 
Dixon,  Dixon  v.  Nicholson,  Dixon  v.  Priestley, 
16  Sim.  21. 

LAPSED   BSaUSST. 

Testator,  by  his  will,  gave  certain  property  to 
his  son,  then  in  Van  Diemen's  Land,  and  de- 
ceased before  he  knew  of  the  previous  death  of 
his  son  :  Held,  in  accordance  >vith  the  decision 
of  Johnson  v.  Johnson,  3  Hare,  157,  and  Winter 
V.  Winter,  5  Hare,  306,  that  his  representatives 
were  entitled,  under  the  7  W.  4  and  1  Vict  c. 
26,  s.  33,  to  the  bequest.  Mou>er  v.  Orr,  38 
L.  O.  133. 

LBOACY. 

1.  Testator  ordered  and  empowered  the  trus- 
tees of  his  will,  at  their  free  will  and  pleasure;, 
to  sell  part  of  the  trust  property,  and,  out  of 
the  proceeds,  to  pay  not  exceeding  2,000/.  to 
his  son,  for  setting  him  up  in  business,  or  for 
such  other  purposes  as  the  testator^ s  wjfe  should 
think  proper  and  most  beneficial  to  him,  .  The 
son  survived  the  testator,  and  afterwards  died 
without  having  entered  into  busineas,  and  with- 
out the  2,000?.,  or  any  part  of  it,  having  been 
raised. 

A  general  demurrer  to  a  bill  filed,  by  hia 
personal  representative,  to  have  the  2,000/. 
raised,  was  overruled.  Gough  v.  Bull,  16  Sim. 
45. 

2.  Tru5f.  —  Testatrix  gave  1,000/.  to  her 
nephew  to  maintain  and  bring  up  her  natural 
son,  jP.  jB.;  and  she  directed  the  interest  of 
one-fourth  of  her  residue  to  be  applied  for  the 
maintenance  and  education  of  F.  B»  during  his 
infancy,  and  the  capital  to  be  pud  to  him  ou 
his  attaining  21. 

Held,  that  the  nephew  was  not  a  trustee  of 
the  1,000/.  for  F.  B,,  but  was  entitled  to  it  for 
his  own  benefit.    Biddies  v.  Biddies^  16  Sim.  1. 

3.  Lunatic, — Co^^.^Executors  invested  a 
legacy  given  to  an  adult  imbecile  legatee  in 
consols,  and  accumulated  the  dividends.  On  a 
bill  filed  for  payment  of  the  legacy  and  interest 
at  4  per  cent.,  the  Court  refused  to  disturb  the 
investment,  and  under  the  circumstances  of  the 
legatee,  ordered  the  costs  to  be  paid  out  of  the 
testator's  eatate.  Polhecary  v.  Pothecary,  37 
L.  O.  336. 

See  Interest  qf  Legacy. 

MARRIAGE   SETTLEMENT. 

Upon  construction  of  a  will,  held,  that  the 
plaintiff  took  an  absolute  interest  in  the 
capital  of  60^  a-year,  bequeathed  under  a  co- 
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dicil  in  addition  to  a  former  sum  given  under 
a  marriage  settlement.  Lewis  v.  Bumie,  38 
L.  O.  67. 

NBXT   OF    KIN. 

See  Crovm,  claim  of;  Heir,  2  ;  Residue. 

PERSONAL   ESTATK. 

See  Railway  Shares, 

POWER. 

1.  Where  a  donee  with  power  to  appoint, 
gives  various  sums  by  her  will,  amounting  to 
the  whole  mone^,  but  does  not  refer  to  the 
power,  the  appomtment  will  not  take  effect. 
Daoies  v.  Thomas,  37  L.  O.  474. 

2.  A,,  beini^  entitled  to  a  share  of  a  testator's 
residuary  estate,  bequeathed  all  the  effects  due 
to  him  from  the  estate,  to  his  nine  children.  The 
Mtate  was  then  unadministered ;  but  it  was, 
afterwards,  administered,  and  certain  debts  due 
to  it  were  allotted  to  il.,  as  his  share  of  the  re- 
sidue. After  which  he  settled  the  debts  in 
tmst  for  himself  for  life,  remainder  in  trust  for 
hJB  sons  and  daughters,  or  any  of  them,  or  any 
of  their  children,  as  he,  from  time  to  time,  by 
deed  or  writing,  to  be  by  him  duly  executed,  or, 
by  his  will,  should  appoint.  Held,  under  the 
combined  operation  of  the  24th  and  27th  sec- 
tions of  the  late  Wills'  Act,  (7  W.  4  and  1 
Vict.  c«  26,)  the  will,  though  made  before  the 
power  was  created,  was  a  good  execution  of  it. 
Stillman  v.  Weedm,  16  Smi.  26. 

See  Trustees, 

RAILWAY   SHARES. 

Personal  estate. — Railway  shares  are  included 
in  a  fj^ft  of  monies  arising  from  the  residue  of 
personal  estate.  Surtees  v.  Hopkinson,  37 
L.  O.  474. 

RESIDUE. 

Next  o/ibn.— A  will,  not  affected  by  the  11  G. 
4,  and  1  W.4,  c.  40,  commenced  as  follows  :— 
''  I  give,  devise,  and  bequeath  all  my  estate,  real 
and  personal,  to  fV,  E.,  his  heirs,  executors,  or 
administrators,  to  and  for  the  uses,  intents,  and 
purposes  following."  Then  followed  certain  de- 
clarations of  trust,  but  which  were  applicable 
only  to  particular  portions  of  the  personal 
estate,  and  the  will  concluded  by  appointing 
W,  E.  sole  executor :  Held,  (reversing  the  de- 
cision below,)  that  W.  E,  took  the  residue  as 
trustee  for  the  next  of  kin. 

Observations  on  the  conflicting  opinions  of 

Sir  W.  Grant  and  Lord  Eldon  in  Dawson  v. 

Clarh,   15  Ves.  409,   18  Ves.  247,   and  the 

opinion  of  Lord  Eldon  confirmed.    Mapp  v. 

Elcock,  2  Fhill.  793. 

Cases  cited  in  the  judgment :  fiishop  of  Cloyna 

r.  Young,  2  Ves.  91 ;  Psice  v.  Archbishop  of 

Canterbury,  14  Ves.  370 ;  Bobinson  v.  Taylor, 

f  Bro.  C.  C  589 ;  Soucbouse  w\  Bate,  2  Ves. 

&  B.  396. 

SEPARATE  USB. 

Upon  construction  of  a  wiU  and  codicil,  held, 
that  the  testator's  sister  was  entitled  to  the 
fund  devised,  but  not  to  her  separate  use. 
CMpehase  r.  Sin^son,  37  L.  O.  356. 


SURVIVORSHIP,  TIME   OP. 

Residuaiy  bequest  to  a  brother  of  the  testator 
for  life,  and  after  his  death  to  his  wife,  and  at 
her  death  to  go  to  such  of  the  testator's  rs 
lations  as  survived  them:  Held,  to  give  the 
whole  to  the  only  one  of  the  brothers  of  the 
testator  who  survived  the  tenants  for  life,  to 
the  exclusion  of  the  children  and  representa- 
tives  of  brothers  of  the  testator  who  survived 
him,  but  died  in  the  lifetime  of  the  second 
tenant  for  life.  Bishop  v.  Cappel,  1  De  G.  &  S. 
411. 

Case  cited  in  the  judgment :  Spink  v.  Leirii,  3 
Bro.  C.  C.  355. 

See  Issue, 

TENANCY  IN    COMMON. 

Bequest  of  personal  estate,  upon  trust  to 
assign  the  same  to  four  persons,  *'and  to  each 
of  their  respective  heirs,  executors,  administra- 
tors, and  assigns :"  Held,  to  create  a  tenancy 
in  common.  Gordon  v.  Atkinson,  1  De  G.  & 
S.  478. 

THELLUSSON  ACT. 

Upon  construction  of  a  will.  Held,  that  the 
parties  were  entitled  to  the  income  arising  from 
the  property,  it  being  personalty  and  having 
accumulatea  for  21  years,  the  period  limited 
by  the  Thellusson  Act.  Ellis  v.  Maxwell,  38 
L.  O.  10. 

TRUST. 

1.  Testator  devised  freeholds  and  copyholds 
to  his  son  for  life,  and  after  his  decease  to  his 
first  and  other  sons,  paying  10/.  a  year  to 
M,  C,  for  Ufe. 

Held,  that  the  word  *'jm\nf(**  created  a 
charge,  and  not  a  trust.  Hodge  v.  Churdivard, 
16  Sim.  71. 

2.  Monument, —  CA«rify.— Testator,  in  the 
8th  clause  of  his  will,  directed  his  executors  to 
purchase  a  piece  of  ground,  which  he  described, 
and  to  erect  a  monument  upon  it  for  the  inter- 
ment of  his  own  ^body  and  the  bodies  of  his 
parents  and  sister,^  and  to  pay  ibe  expense  oat 
of  the  surplus  of  his  property,  after  dischar{^- 
ing  his  debts  and  legacies.  By  the  9th  clause, 
he  ^ave  the  remainder  of  his  property  to  a 
chanty.  The  owner  of  the  piece  of  land  re- 
fused to  sell  it. 

Held,  that  the  subject-matter  of  the  9th 
clause  was  not  so  implicated  with  the  subject- 
matter  of  the  8th,  as  that,  the  8th  bariof 
failed,  the  9th  must  fail  also ;  and  that  the  8a 
having  failed,  the  whole  surplus  of  the  testa- 
tor's property  passed  by  the  9th  clause.  Mit" 
ford  V.  Reynolds,  16  Sim.  105. 

See  Legacy,  2. 

TRUSTEES. 

Power  to  appoint.'^A  power  to  appoint  a 
new  trustee,  on  an  existing  one  beoomtny  vh 
capable  to  act,  does  not  apply  to  the  case  of  a 
trustee  going  to  reside  abroad.  Witkingtm  ▼. 
mthington,  16  Sim.  104. 


See  Annuity,  2. 
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BANKBUPT  LAW  CONSOLIDATION 
ACT. 

Tn  Buikntpt  Law  Cousolidaiioii  Bill 
hniDg  been  subjected  to  repeated  iniitation» 
exdson,  and  interpolalion,  obtained  the 
Bojal  Assent  on  Wednesday  last.  The 
precipitancy  with  which  it  was  hurried 
through  its  later  stages  has  been  quite  as 
Rmarkablef  and  more  objectionable^  than 
the  taidinesa  of  its  progress  at  an  earlier 
period  of  the  Session.  The  result,  we 
greatly  fear,  must  be,  that,  after  all  the 
attention  and  consideration  the  measure  has 
leceivedj  the  machinery  will  be  found  de- 
fective, and  the  utility  of  the  act  marred  by 
imperfections  of  detail,  which,  had  there 
been  time  for  a  little  more  deliberation, 
wonld  haye  been  effectually  prevented. 

The  bill,  as  our  readers  will  remember, 
was  laid  upon  the  table  of  the  House  of 
Lords  during  the  first  week  of  the  Session. 
It  was  then  referred  to  a  Select  Committee, 
in  which  it  underwent  a  protracted  exami- 
nadon  and  discussion.  The  bill,  as  amended 
by  the  Select  Committee,  was  printed  on 
^e  19th  March,  and  it  must  be  ad- 
mitted, that  at  this  stage  many  dangerous 
porelties,  and  some  provisions  of  the  most 
mipracticable  character,  were  somehow  or 
another  foisted  into  the  bill.  However,  the 
Law  Societies  and  the  Commercial  and 
Trading  Societies  bestirred  themselves, 
niany  of  the  objectionable  provisions  were 
abandoned,  and  another  copy  of  the  bill,  as 
amended  by  the  Select  Committee,  was 
ordered  to  be  printed  on  the  24th  May. 
Sabseqaently  ftother  adterations  were  made, 
several  new  clauses  introduced,  some  of 
which  were  supposed  to  be  in  substitution 
of  those  previously  withdrawn,  and  the  bill, 
*s  finally  amended  by  the  Lords,  weiit  down 
to  the  Commons  on  the  8th  of  June. 

As  might  have  been  expected  in  respect 
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of  a  measure  involving  such  important  al- 
terations in  principle  and  practice,  the  go- 
vernment declinea  to  ask  the  House  of 
Commons  to  adopt  the  bill,  until  it  had 
been  fully  investigated,  and  it  was  agiun  re> 
ferred  to  a  Select  Committee  of  the  lowec 
House*  In  this  Committee,  which,  notwith- 
standing what  has  been  insinuated,  appears 
to  have  been  constituted  in  a  manner  quite 
unexceptionable,  the  provisions  of  the  bill 
underwent  a  most  searching  scrutiny.  The 
structure  of  the  measure  was  totally  altered^ 
many  of  the  experimental  novelties  grafted  on. 
it  by  the  Lords'  Committee  were  lopped  off,, 
and  a  different  bill  in  substance  and  form 
produced. 

The  discussions,  to  which  the  various 
clauses  were  subjected  in  the  Commons' 
Committee,  were  protracted  to  so  advanced  a 
period  that  the  bill,  as  amended,  was  not  re- 
ported until  the  24th  July,  and  upon  that 
day  it  was  submitted  to  the  House  of  Com- 
mons, with  a  candid  declaration  from  the  At- 
tornev-General,  that  the  House  must  aban- 
don the  exercise  of  its  deliberative  functiona 
in  respect  of  it,  and  pass  the  bill  in  the 
shape  in  which  it  was  produced,  on  the 
faith  of  the  Committee.  As  an  additional 
guarantee  for  the  correctness  of  the  details, 
the  learned  Attorney  added,  that  he  had 
devoted  himself  exclusively  to  the  subject 
for  some  weeks* 

Under  these  drcumstances  and  upon 
these  representations^  the  measure  has  oe- 
come  law  without  time  being  afforded  for 
the  Law  Societies,  the  profession,  or  the 
public  generally,  to  become  acquainted  with 
its  provisions,  or  to  consider  the  effect  and 
bearing  of  the  various  alterations  introduced 
since  the  bill  left  the  House  of  Lorda. 
Sensible  that  the  act  contains  much  that  ia 
good — ^much  that  is  deserving  of  unqualified 
approval — ^and  must  be  considered  as  a  de- 
eioed  improvement  on  the  previously  ezist- 
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ing  law,  we  are  amongst  those  who  think 
it  would  have  heen  saf^r  and  wiser  to  have 
allowed  the  whole  subject  to  stand  over 
until  next  Session,  when  the  amendments 
introduced  hy  the  House  of  Commons 
would  have  heen  adapted  to  that  portion  of 
the  original  hill  which  it  has  heen  thought 
judicious  to  retain,  and  their  effect  con- 
sidered hy  practical  men.  It  is  now  in- 
evitahle  that  the  act  ''to  amend"  will 
create  the  necessity  for  further  amend- 
ments, and  that  much  more  remains  to  he 
done  before  this  branch  of  the  law  can  be 
considered  perfect  or  settled  in  such  a  form 
as  to  afford  satisfaction  to  the  commercial 
community. 

The  discussion  in  the  House  of  Lords  on 
the  bill  after  it  was  sent  back  from  the 
Commons,  was  distinguished  by  a  venr  re- 
markable  speech  from  Lord  Brougham, 
containing  what  affords  some  intrinsic  evi- 
dence of  being  a  prepared  attack  upon  a 
learned  judge  who  is  stated  to  have  ^ven 
evidence  before  the  Commons'  Committee. 
As  Vice-Chancellor  Knight  Bruce  is  the 
only  person  holding  a  judicial  station  who 
was  examined  by  the  Committee,  the  Ex< 
Chancellor's  observations  are  supposed  to 
have  been  directed  against  him,  and  to  have 
been  mainly  caused  by  a  letter  addressed 
by  the  Vice-Chancellor  to  one  of  tlie  mem- 
bers of  the  committee,  which  was  circulated 
amongst  the  members,  and  which  we  hope 
to  find  an  early  opportunity  of  submitting 
to  our  readers. 

The  new  act  itself  has  reached  us  at  too  late 
a  period  to  enable  us  to  give  an  abstract  of 
its  provisions  in  the  present  number,  or 
even  to  notice  the  amendments  introduced 
subsequently  to  those  noticed  in  our  last, 

a>age  248).  They  consist,  however,  of 
terations  which  cannot  be  said  materially 
to  affect  the  scone  or  spirit  of  the  measure, 
which,  as  a  whole,  we  are  apprehensive  will 
be  found  to  work  in  such  a  manner  as  to 
produce  disappointment.  It  is  impossible, 
however,  to  deny  that  it  contains  a  ^'  large 
instalment "  of  what  was  required,  and  it  is 
therefore  to  be  hoped  it  will  obtain  a  fair 
trial. 


In  addition  to  the  statement  at  page  248, 
of  the  scope  of  the  amendments,  it  may  be 
mentioned  that  the  office  of  Secretary  of 
Bankrupts  is  retained,  but  the  business  is 
to  be  removed  to  Basinghall  Street,  and  the 
adjudication  is  to  be  made  on  a  petition  to 
the  Court  of  Bankruptcy  without  the  Lord 
Chancellor's  previous  authority, — giving,  in 
ftcty    the  Bankruptcy   Court  an  orighial 


jurisdiction,  but  with  an  appeal  to  one  of 
the  Vice-Chancellors,  who  may  direct  a 
trial  by  a  jury.  Appeals  may  lOso,  in  cer- 
tain cases,  be  made  to  the  Lord  Chanodkn; 
and,  under  his  direction^  a  final  aj^sl  to 
the  House  of  Lords. 

Power  is  given  to  the  CommissiaiKn  to 
make  Rules  and  Orders,  subject  to  the  Loid 
Chancellor's  approval. 

The  Fees  of  Office  are  to  he  paid  hj 
stamps  on  the  proceedings. 

The  following  explanation  as  to  the 
clauses  which  have  been  struck  out  of  the 
Lords'  Bill  by  the  Select  Committee  of  the 
Commons,  is  taken  from  the  speech  of  Mr. 
MuUings^  a  member  of  the  Committee,  tnd 
who,  untfl  recently,  practised  as  a  solicitor. 
Referring  to  the  report  of  Lord  Brou^uun's 
speech,  he  said— 

''The  noble  and  learned  Lord  had  beei  re- 
presented to  have  complained,  that  the  biQ 
contained  367  clauses  when  sent  down  to  tk 
house,  and  that  it  came  back  with  only  278 
clauses — no  less  than  89  clauses  having  been 
struck  out.  But  it  was  right  the  public  should 
know  that  the  clauses  struck  oat  had  refercBce 
to  ialaries,  and  he  would  add  incretueimknit 
in  some  cases,  and  to  reHrtng  aiiomamoani 
pennons,  and  other  matters  that  the  CamiDittae 
thouffht  onght  not  to  be  included  in  the  bill 

"There  were  only  two  matters  of  imwit- 
ance,  with  reffard  to  which,  clauses  had  oeeo 
struck  out,  Thdse  were  the  *  secret  tna^er* 
clauses  and  the  '  execution  *  clauses.  He  con- 
sidered that  the  secret  transfer  clauses,  if  tibejr 
had  passed  into  a  law,  would  have  heeni 
ffreater  blow  to  credit  than  had  ever  befoc 
been  inflicted.  (Hear,  hear.)  The  106thckBae 
provided,  that  every  secret  transfer  should  be 
m  itself  an  act  of  bankruptcy,  while  the  107th 
clause  provided  that  all  transfers  and  dealinos 
with  property  by  the  bankrupt  for  two  moothi 
prior  to  his  bankruptcy,  should  be  deemed  > 
secret  transfer  and  an  act  of  bankruptcy.  He 
had  himself  put  the  question  to  the  noble  sod 
learned  Lora, — '  Suppose  a  bankrupt  hsd  pio> 
perty  mortgaged  for  2,000/.,  and  that  he  riiwd 
pay  off  that  mortgage,  and  redeem  the  propeitj 
for  the  benefit  of  his  assignees,  would  not  thr 
effect  of  these  clauses  be,  that  the  unfortnoite 
mortgagee  would  be  liable  to  have  bis  money 
taken  from  him  ?'  And  the  answer  of  the 
noble  Lord  was,  '  Upon  my  word,  I  belrre 
that  would  be  the  effect  of  them.* 

"Another  clause  known  as  the  dergymss'' 
clause,  had  been  introduced  from  the  InsoW«B^ 
Debtors'  Act  by  a  blunder.  With  regard  to 
the  execution  clauses,  he  had  an  interviev  w 
the  noble  Lord  the  night  before  the  bill  paoed, 
and  the  noble  Lord  then  gave  his  rocrtniv 
qualified  assent  to  these  chuses  being  etrvcK 
out/' 
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AMENDED  SMALL  DEBTS'  ACT. 

Vb  recently  stated,  (p.  219,  ante,)  the 
pmrpoit  of  the  principal  alterations  in  this 
bill: — the  rejection  of  the  two  proposals, 
1st,  to  extend  the  jurisdiction  to  50/.,  and 
2iidly,  to  compel  the  plaintiffs,  wherever 
rnkbog,  to  resort  to  the  defendant's  dis- 
trict Court.  But  the  ohjections  to  the 
enstiog  act  remain  unamended.  There  is 
still  no  appeal,  and  no  due  allowance  of 
code.  These  are  lamentahle  omissions. 
The  ancient  privilege  of  attorneys  to  sue 
in  their  own  Courts  is  now  taken  away,  hut 
the  proposed  equity  jurisdiction  has  not 
been  conferred. 

VeahallTery  speedily  place  the  act  be- 
ftre  oar  leaders. 

A  letum  to  the  House  of  Commons  from 
odi  County  Court  has  just  been  printed, 
stitiBg  die  number  of  plaints  entered, 
etnaes  tried,  sittings  of  Court,  and  monies 
received  and  paid,  &c.,  in  the  year  1848. 
Some  remarkable  results  are  shown  by 
tbese  County  Court  statistics.  For  the 
pRsent  we  may  state,  that  about  one-half 
of  the  plaints  are  for  sums  under  W. ;  an- 
other quarter  under  2L ;  an  eighth  under 
^;  a  sixteenth  under  10/.;  and  the  re- 
BMining  sixteenth  under  201,  Thus,  seven- 
dg^tfas  were  reooTcrable,  at  a  small  expense, 
in  the  old  Courts  of  Request  up  to  5L,  and 
the  present  vast  and  expensive  machinery 
for  the  benefit  of  "  barristers  of  seven  years' 
sttading'*  has  been  erected  principally  to 
Adjudicate  upon  an  eighth  at  most,  or  a 
sxteeath  part  of  this  branch  of  petty 
fitigition,  for  many  of  the  old  Courts  of 
Hequest  extended  to  10/. 

We  shall  have  much  to  say  hereafter  on 
^operatioii  and  effect  of  this  act,  now  in 
its  third  year,  as  well  in  regard  to  public  as 
pnAsaonal  interests. 

WW  STATUTES  EFFECTING  ALTERA- 
TIONS IN  THE  LAW. 

phe  Statutes  of  this  Session  printed  in  the 
«t.Mid  the  present  Volumes,  are  as  follow : — 
Bockingham  Assizes,  vol.  37,  p.  408. 
udosore  of  Commons,  vol,  37,  p.  408. 
Appointment  of  Overseers  of  Poor,  vol.  37, 

^44a. 

U:w  of  Larceny  Amendment,  vol.  37*  p.  471. 
Aimaal  Indemnity,  vol.  37,  p.  489. 
ntty  Sessions  in  Counties  and  Boroughs,  p. 
78,  nie, 

Maintenance  of  Poor  out  of  Workhouses,  p. 
tOI.«|«. 

Costs  of  Distrainii^  (or  Highway  Rates,  p. 
127,-^ 


Defective  Powers  of  Leasing,  p.  187* 
Sheriff  of  Westmoreland,  p.  220,  ante. 
Passengers'  Regulation,  p.  239.] 

RBLIBF  OF  POOR  IN  CITIBS  AND  BOROUGHS. 
12  &  13  ViCT.  C.  64. 

An  Act  to  remove  Douhts  as  to  the  Authority 
of  Justices  of  the  Peace  to  act  in  certain 
Matters  relating  to  the  Poor  in  Cities  and 
Boroughs.     [28th  July,  1849.] 

1.  Justicei  of  the  peace  im  ciHee  and  boroughs 
maif  act  in  all  matters  relating  to  the  reUtf  qf 
the  poor  under  the  43  Eliz.  in  such  cities  and 
boroughs, — By  the  43rd  Elizabeth,  authority  is 
priven  to  justices  of  the  peace  for  counties  to  act 
in  certain  matters  relating  to  the  poor,  and 
doubts  have  been  entertained  whether  the  same 
powers  extend  to  justices  of  the  peace  having 
jurisdiction  within  cities  and  boroughs,  and  it 
is  expedient  that  such  doubts  should  be  re- 
moved :  It  is  therefore  enacted.  That,  notwith- 
standing anything  in  the  said  act  contained,  all 
powers  and  authorities  which  by  the  said  act 
may  be  exercised  out  of  General  or  Quarter 
Sessions,  by  two  or  more  justices  of  any  county, 
may  be  exercised  within  any  city  or  borough 
by  any  two  or  more  justices  of  the  peace  hav- 
ing  jurisdiction  within  such  city  or  borough 
respectively,  as  fully  in  all  respects  as  by  the 
justices  of  the  county  in  or  for  any  parish  of 
such  count}'. 

2.  Acts  of  the  justices  in  any  city  or  borough 
confirmed, — ^That  nothing  heretomre  done  in 
any  city  or  borough  for  the  purposes  of  the 
said  act  by  any  two  or  more  justices  having 
jurisdiction  in  such  city  or  borough  shall  be 
deemed  or  taken  to  have  been  iliegaUy  or  in- 
sufficiently done  by  reason  only  that  neither 
of  thesaia  last^mentioned  justices  was  mayor, 
bailiff,  or  head  officer  of  any  such  city  or 
borough,  but  ever^^thing  so  done  by  such  two 
or  more  justices,  if  otherwise  lawful,  shall  be 
deemed  to  be  and  to  have  been  valid  to  all  in- 
tents and  purposes. 


NOTICES  OF  NEW  BOOKS. 

The  Law  relating  te  Officers  in  the  Army. 
By  Harris  Prbnderoast,  Esq.,  Bar- 
rister-at-Law.  London:  Parker,  Fumi- 
vall,  and  Parker,  1849.     Pp.  239. 

Although  it  might,  at  first  sight,  be 
supposed  that  officers  in  the  army  would 
have  little  occasion  for  a  treatise  from  the 
hand  of  a  civilian  on  the  laws  by  which 
they  are  affected,  it  is,  from  recent  circum- 
stances^ very  manifest  that  a  work  devoted 
to  the  military  profession  was  much  nec^ded, 
and  we  are  glaidtosay  that  the  want  has  been 
supplied  by  Mr.  Piendergast  with  great  learn- 
ing and  ability.  The  following  extract  will 
not  only  show  the  design  of  the  author  in  the 
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publication  of  his  work,  but  the  adrantages 
lie  possessed  in  preparing  it  &r  the  press : — 

"The  work  was  suggested"  (he  says)  "by 
jny  brother.  Lieutenant  William  Grant  Prender- 
gast,  of  the  8th  Benffal  Cavalry,  Persian  Inter- 
preter on  the  Staff  of  I^rd  Gough,  Comman  der- 
m-Chief in  India ;  and  from  the  same  quarter 
much  valuable  assistance  was  originally  derived, 
both  as  to  the  selection  of  topics,  and  the  mode 
of  treatinfir  them.  Without  the  help  of  such 
military  guidance,  a  mere  civilian  would  have 
laboured  under  great  disadvantages ;  and  the 
merit,  if  any,  of  the  Work,  is  therefore  attri- 
butable to  my  coadjutor  alone.  For  the  com- 
position, however,  I  am  alone  responsible. 

"  Officers  in  the  army  are  liable  to  a  varietv 
of  special  laws  and  legal  principles,  which 
deeply  affect  their  professiotnl  and  private 
lights ;  and  it  is  hoped  that  a  Work,  which 
endeavours  to  develope  these  subjects  is  a  con- 
nected and  ttntechnical  form,  will  not  be 
deemed  a  supeiiluotts  contribution  to  miUtary 
literature. 

"  With  this  view,  the  following  pages  are  by 
no  means  so  much  addressed  to  lawyers,  as  to 
a  class  of  readers  whose  opportunities  of  acoess 
tp  Iwd  publications  are  necessarily  very 
limited ;  and  care  has  been  taken,  in  all  cases 
of  importance,  to  set  forth  the  exact  words  and 
expressions  employed  by  the  learned  Judge  in 
propounding  the  law,  and,  on  other  occasions, 
to  give  quotations  at  length  from  books  of 
authority. 

"  It  is  conceived  that  no  apology  can  be 
necessary  for  this  humble  attempt  to  define  the 
civil  rights,  duties,  and  liabilities  of  an  honour- 
able piofession.  '  It  has  been,'  says  Mr.  Jus- 
lice  Bkckstone,  '  the  pecutiar  lot  of  the  Eog. 
lish  system  of  laws  to  be  neglected  and  un- 
known, by  all  but  one  practical  profesnon.' 
♦  •  •  •  *  I  think,'  says  the  same  eminent 
writer,  'that  a  competent  knowledge  of  the 
laws  of  that  society  in  which  we  live,  is  the 
-proper  accomplishment  of  every  gentleman  and 
scholar — a  highly  useful,  I  had  almost  said 
essential,  part  of  liberal  and  polite  education.' 

"  *  No  rank,  no  elevation  in  life,  and  let  me 
add,'  says  Mr.  Justice  Poster,  'no  conduct, 
how  circumspect  soever,  ought  to  tempt  a  rea- 
sonable man  to  conclude  that  these  inquiries 
do  not,  nor  possibly  can,  concern  him.  A 
moment's  cool  reflection  on  the  utter  instability 
of  human  affairs,  and  the  numberless  unfore- 
seen events  which  a  day  may  bring  forth,  will 
be  sufficient  to  guard  any  man,  conscious  of 
his  own  infirmities,  against  a  delusion  of  this 
Idnd.' "  I 

The  following  is  a  statement  of  the 
contents  of  each  chapter  of  the  book : — 

**  1.  On  the  legal  coustSUftiou  of  tbe  anny. 
ft.  On  admisaion  to  the  ewrvipi. 
9.  iioMeaiiiioiMi|ii4 
^  Bank. 

^.  Sale  and  nurchaae  'Of  con 
^  Pay— hal^a^jr— jienaioBs. 
7.  Pue  and  booty. 


6.  Liabifity  for  private  injories. 

9.  Criminal  liabilitiea. 

10.  liabiUky  on  contracta. 

11.  Privileges  and  disabilities. 

12.  Discharge  from  the  service.'^ 

Our  readers  will  recollect  that  we  haie 
twice  lately  called  their  attention  to  the  le- 
markable  trial  Bt  Guernsey,  of  Gfl|rtain 
George  Doughia,*  and  to  the  disv^ard  of 
the  ordinary  rules  of  evidence  by  the  ad- 
mission a£  improper,  and  the  rejection  of 
proper,  testimony*  In  the  present  wnri; 
(p.  187,)  Mr.  Piendergast  observes  that 
"  Courts  llfartial  cannot  depart  from  tbe 
rules  of  evidence  observed  in  the  Courts  of 
Common  Law ;  and  therefore  the  sentence 
of  such  a  Court,  if  founded  upon  the  im- 
proper reception  or  exclusion  of  evideoofe) 
may  be  set  aside  by  tiie  Courts  at  West- 
minster." 

"  An  instance  of  this  occurred  in  the  caserf 
the  mutineers  of  H.  M.  S.  Bomty,  which  av 
sent  by  King  Geo.  III.  on  an  expedition,  under 
the  command  of  Captain  Bligh,  for  the  purpoK 
of  transplanting  the  bread-fruit  and  other  rala- 
able  plants  from  the  islands  in  the  South  Seas 
to  the  British  colonies  in  the  West  Indies.  A 
great  part  of  the  crew  mutinied  during  die 
voyage,  and  took  possession  of  the  vessel;  bat 
some  of  the  mutineers  were  afterwards  csptared 
and  brought  to  England,  where  they  were  tried 
by  a  court-martial  at  Portsmouth,  lliere  bang 
no  evidence  against  one  of  the  prisoners,  it  wtf 
insisted  by  another  prisoner  that  he  had  a  ri^^t 
to  examine  the  first  on  his  behalf;  bat  tbe 
court-martial,  under  the  advice  of  the  Judge- 
advocate,  refused  to  permit  the  exammaUon  od 
the  ground  of  its  beiuff  contrary  to  the  practice 
of  courts-martial,  and  the  prisoner  was  eoo- 
demned  to  death.  Upon  the  report,  bovefsc 
of  the  sentence  to  tbe  King,  the  execution  w 
respited  till  the  opinion  of  the  judges  was 
taken ;  and  they  being  all  of  opinion  that  tbe 
sentence  was  illegal  on  the  ground  of  the  re- 
jection of  legal  evidence,  the  prisoner  wai 
ordered  to  be  discharged.^ 

**  A  later  instance  of  the  same  nature  occnnvd 
before  a  court-martial  in  Ireland,  in  the  esse  of 
Mr.  Stratford,  where  the  sentence  was  set 
aside,  on  account  of  some  irregularity  in  tbe 
trial  against  the  rules  of  the  common  law.  lo 
the  case,  also,  of  Lieutenant  Frye  of  the  ma- 
rines, one  of  the  grounds  of  aotion  was»  Ike 
admission  of  improper  evidence."* 

I  In  the  former  of  these  cases,  the  fife  of 
the  accused  was  at  stake ;  and  in  that  of 
Captain  Douglas,  a  punishment  not  less 
severe  to  a  man  of  honour  haa  beei^  or  is 
about  to  be,  carried  into  effect.  We  kaow 
not  what  measures  are,  or  will  be  adopled 

'  Sec  pp.  122, 181. 

^  1  Beat's  Repofta,  pp.  313,  319. 

«  See  Mr.  Prendergasf s  work,  p.  ItS. 
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bylte  legal  aMsera  of  Ciqptam  ]>om^ 
MliMrw  OBinot  be  a  doubt  that  he  has 
suffered  n  grieTom  wron^  from  the  absence 
of  a  for  and  legal  tnal,  and  upon  the 
above  anthoritj  the  sentence  ought  to  be 
set  aside. 

Then  is  %  Teiy  full  and  able  ortide  «n 
dbe  Mae  of  detain  Douglas  in  the  nwaber 
fut^pbiisbed  of  the  Law  Aevievr,  «id  a  very 
poverfnl  one  in  the  Law  Maganne. 


ffiOFESSlONAL  KEMUNEEiiTION. 


Tbe  important  subject  df  the  renrane- 
ntion  allowed  for  professional  skill  and 
labour,  and  the  mode  of  ascertaining  and 
computing  the  amount,  has  often  been  dis- 
cussed in  this  Journal.  It  has  now  been 
ti^  «p  by  the  Law  Review^  tbe  new 
waker  of  which  contains  a  very  able 
vtide,  lieanitg,  as  well  on  the  state  and 
interests  of  the  profession  generally,  as  on 
Its  emdlmnents  in  particular. 

This  discussion  seems  now  to  be  weH- 
dmed,  for  both  classes  of  practitioners  are 
dissatisfied  with  the  present  state  of  things. 
We  bear  that  some  leading  mentbers  of  the 
Bar  dedine  to  accept  briefs,  nnlesB  aooom- 
pnued  with  a  certain  amount  of  fee,  much 
Is^r  than  heretofore  ;  and  where  retainers 
have  been  given  for  the  Circuit,  but  the 
csause  withdrawn  before  trial,  brief  fees  are 
lei^uired  as  due  imme^tely  on  the  entry  of 
the  cause. 

It  is  rem«rkable,  also,  that  the  Law 
Times  veeently  contended,  in  opposition  to 
^e  Special  Pleaders  who  take  smaller  fees 
tfnm  barristers,  that  either  the  practice  of 
the  Special  Pleaders  should  be  altered,  or 
that  tbe  Bar  should  be  at  liberty  to  take 
sioaller  fees  on  pleadings,  &c. 

IWse  and  many  other  recent  circum- 
staoees  dearly  indicate  that  the  changes 
which  harre  taken  place  in  the  bosioess  of 
the  Superior  Courts,  consequent  upon  the 
extension  of  the  County  Courts  and  other 
law  reforms,  are  now  pressing  upon  the 
metDbexs  of  the  Bar. 

Xbe  prAssuxe,  however,  is  still  greater 
«ipoa  tbie  attocneysv  whose  latge  oaUay  for 
feesof  €o«rt,  and  eownel,  fees  <sf  offioe, 
{MiTinents  to  witnesses,  and  for  stamps,  be- 
sides derks*  salaries,  (the  derks  of  cminsel 
bemg  paid  with  their  masters'  ffees,)  and 
^ous  office  expenses,  require  the  posses- 
ion of  a  considerable  amount  of  capital. 

The  legiskture  should   really  eonsider 
these  thu^  for  if  they  do  iiot» — if  bo  9^- 
liefbeaflndedtollM  krger  fansaehflf  «fe 
ftheir  psouar 


timiei  aai  Kheir  enoliflitenta  dinurahady— 
sod  th^  coatmne  still  depimd  of  offices 
of  honour,  and  enokunettt,— 'the  respect 
Me  elass  will  b*  gracbaUy  dimmisfaed,  and 
an  inferior  coder  Si  persons  take-dieir  pkce, 
to  the  manifest  iqary  of  the  ^bUe. 

No^  ta  whom,  for  the  redkress  of  these 
griavanosB)  caa  the  Attorneys  look,  if  not  to 
the  Lord  Cfancellor--to  the  odier  Law 
Lords  in  the  Upper  House,  and  to  the  ^orty 
or  fifty  nembera  of  the  Bar  in  the  House 
of  Commons  ?  Yet  it  is  notorious,  on  the 
last  important  occasion  when  the  interests 
of  the  pioiession  at  large  were  involved  in  a 
measare  befbie  the  Honse, — diat  of  the 
Smail  Debts'  Act, — ^not  a  word  was  said  in 
favonr  a£  the  attorneys  wdaose  practiee 
would  tfaerei>y  necessarily  be  largdy  di*- 
minished,  and  who  were  excluded  from  tiie 
possibility  of  bedding  those  minor  jndig;»- 
ships  which,  under -1^  former  acts  on  tfiat 
subject,  they  possessed.  These  are  indeed 
*'  hieavy  bfows  and  great  -disconragements  ** 
to  dHMC  who  on  o4)her  occasions  are  ad>- 
nritted  to  be  of  the  first  importance  in  iht 
due  administration  of  justice,  as  well  in  the 
Snperior  *Conit8,  as  in  the  oondnct  and  ar- 
rangement of  the  affairs  of  families  and  the 
oonmiimity  in  general. 

We  shall  oontinue  to  mrge  these  topics  in 
bdialf  of  onr  brethren,  however  unpalatable 
they  may  be  in  the  iparters  complaiued  of; 
bnt  with  truth  and  jastioeand  the  interest 
of  the  pnUie  on  ear  side,  we  trust  at  iaat 
to  effect  a  remedy.  We  invite,  especially 
during -die  present  vacation,  the  suggestions 
of  our  readers  towards  the  objects  in  view, 
and  which  by  a  union  of  exerticm  cannot 
fail  to  be  aecomplished. 


STATUS  OF  ATTORNEYS. 

Our  correspondents  still  proceed  with 
eir  statements  regarding  the  causes'  of 
the  alleged  degradation  of  attorneys  and 
solicitors.  Our  opinion  is,  that  the  extenft 
of  the  public  disesteem  is  much  overstated. 
We  believe  that  attorneys,  as  a  class,  aie 
respected  to  the  full  as  much  as  they  ever 
weie.  Indeed,  ne  incline  to  think  Ihey  are 
anore  (esteemed  than  formerly,  and,  as  ^m 
best  test  of  the  fact,  we  refer  to  the  la»- 


gonge  of  the  public  press.  Formerly  it  y 
a  popuhnr  topic  to  abuse  the  attorneys  ;-^ 
they  are  now  rarely  attacked,  because  aiA 
attacks  would  not  he  fiivourabW  received^ 
an4»  notwithstanding  ihe  too  uequent  in- 
staiMfs  of  Biiisnoadnrr,  Ihe  ^«nt  bulk  -of 
the  tpcofiessian  aa  eminently  dis(bingnished 
iur  lis  integsily  and  wtittigenoe. 
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The  truth  we  belie  7e  to  he,  that,  whilst 
the  attorneys  and  solicitors  have  made  con- 
siderable progress  in  tbeir  social  condition, 
they  have  lost  ground  in  their  legal  station. 
Whilst  they  have  won  the  cordial  esteem  of 
society  for  their  intelligence,  their  public 
usefulness,  and  gentlemanly  bearing ;  and 
whilst,  at  their  own  expense,  they  have 
formed  institutions  for  professional  im- 
provement, for  fadUtating  the  acquisition 
of  legal  knowledge  and  providing  better 
means  for  legal  education,  and  for  an 
effectual  supervision  over  all  cases  of  mal- 
practice, which  cannot  fail  gradually  to  in- 
crease the  pubUc  value  and  general  respec- 
tability of  the  body ; — they  have  sustamed 
the  most  serious  injury  from  the  apathy  or 
hostility  of  the  ambitious  members  of  the 
Bar  who  have  found  seats  in  parliament, 
and  are  (with  a  few  honourable  exceptions) 
seeking  by  poUtical  means  to  advance  them- 
selves, without  regard  to  the  true  interests 
of  the  profession  at  large.  The  degradation 
which  is  complained  of  has  been  inflicted 
by  the  influential  members  of  their  own 

Erofession,  and  which  is  now  falling  upon  a 
iige  part  of  the  Bar  itself,  as  well  as  upon 
the  attorneys.  It  is  clearly  the  duty,  as 
well  as  the  interest,  of  all  who  exercise 
authority  in  the  law  to  promote  the  learn- 
ing and  respectability  of  the  general  prac- 
titioner, because  on  his  integrity  and  skill 
depends  almost  entirely  the  due  administra- 
tion of  justice,  so  essential  to  the  welfare  of 
the  community. 

It  will  be  observed  that  the  writer  of  the 
following  letter  sets  forth  four  causes  to  ac 
count  for  the  supposed  degradation  of  the 
profession  of  attorneys  and  solicitors: — 1. 
Want  of  capital,  or  poverty.  2.  The  un- 
reasonableness of  their  bills  of  costs.  3. 
The  large  amount  of  fees  paid  to  counsel. 
4.  The  quibbles  of  the  law. 

''  1.  I  ref^ret  to  say,  that  numerous  reasons 
abound  for  the  deplorable  state  of  deffradation 
into  which  the  profession  is  now  and  has  for 
yean  been  plunged.  No  doubt  want  of  educa- 
tion, good  breemng,  and  address  have  a  good 
deal  to  do  with  the  cause  and  effect,  but  the 
want  qf  capital  has  quite  as  much  to  do  with 
the  status  of  the  profession  as  anything  else ; 
a  poor  attorney  is,  I  verily  believe,  the  poorest 
man  on  earth;  to  what  shifts,  quirks,  and 
quibbles  will  he  not  resort  to  maintain  his  po- 
sition I  is  he  not  exposed  to  a  thousand  temp- 
tations which  a  rich  man  not  only  never  feels 
inclined  to  lean  to,  but  shuns  with  horror  the 
mere  idea  of  approaching  ?  The  rich  attorney 
picks  and  chooses  his  own  business  and  his  own 
clients ;  and  have  we  not  memorable  instances 
of  gentlemen  at  the  Bar,  who  at  the  onset  of 
their  career  were  famous  for  their  adoption  of 


owtain  uomentionable  courses,  and  have  we  not 
seen  Old  Bailey  practitioners,  after  feathermg 
their  nests,  quit  the  purlieus  of  that  dark- 
visaged  tribunal,  and  become  ornaments  of  the 
Westminster  bar  and  benches  too  I    I  have  in 
my  eye  at  the  present  moment  men,  (excuse 
me,  gentlemen,}  who  were  at  one  time  of  day 
notoriously  bad  attorneys, — ^bad,  I  believe,  only 
because  they  were  poor— became  not  onlv  lich 
but  respectable  also,  eschewing  th^r  evU  deeds, 
and  putting  on  the  armour  of  truth  and  honesty. 
"  2.  There  is  another  and  yet  more  solenin 
reason  for  the  fall  of  the  attorney,  than  has  yet 
been  touched  upon,  and  which  deserres  tk 
serious  and  reflective  attention  of  all  who  wisli 
to  raise  the  attorney's  status,— it  is  bis  bUl  of 
costs — it  is  the  bill  of  costs   which  damns  the 
attorney  and  smites  lum  with  derision— it  is  the 
bill  of  costs  which  no  man  save  the  attorney 
himself  can  comprehend  the  meaning  of— it  u 
the  bill  of  costs  which  plunp^es  the  unhappy 
and  too  con^ding  client  into  irretrievable  rain, 
and  consigns  his  family  and  all  his  dependenti 
to  the  chiUing  mercies  of  the  workhouse  test- 
it  is  the  bill  of  costs  which  does  no  man,  sare 
the  attorney,  any  good.  All  that  the  client  knawB 
about  the  matter  is,  that  he  has  been  to  law, 
and  has  to  pay  a  bill  of  costs;  but  as  forander- 
standing  the  meaning  of  the  different  items  in 
the  bill,  their  utility  or  necessity,  it  is  nearly  all 
Greek  to  him ;  the  sum  total  ol  his  knowledge 
of  its  contents  is  the  sum  total  thereof,   in 
most  cases  there  must  be  one  loser,  and  it  often 
happens  that  both  have  to  pay,  and  then  the 
matter   becomes  doubly    preplexing  and  in- 
explicable to  unprofessionals.      In  the  latter 
case  both  attorneys  claim  the  palm  of  victory, 
but  some  how  or  other  both  the  chents  have  to 
pay ;  and  that's  what  neither  can  be  made  to 
understand,  and  both  are  dissatisfied,  and  both 
denounce  the  attorney.    But  how  is  the  diffi- 
culty touching  this  said  bill  of  costs  to  be  ob- 
viated :  that's  a  ticklish  matter  I  confess;  bat 
the  only  honest  way  to  deal  with  it,  is  to  reform 
it,  make  it  intelligible,  make  it  reasonable,  and 
square  it  to  the  exigencies  of  the  party  who  has 
to  pay  it,— that's  fair,  is  it  not,  Mr.  Editor? 
Why  should  theje  be  one  inflexible  rule  for 
law  charges  ?  Why  should  a  solicitor  be  obliged 
to  charge  a  man  in  needy  circumstances  ai 
much  for  drawing  a  deed  when  he  can  only 
charge  a  rich  duke  at  the  same  rate,  and  yet  if  he 
lowers  the  charge  to  the  former,  the  profession 
pronounces  shame  upon  the  attorney  who  bos 
the  temerity  to  charge  less  than  the  established 
scale  under  any  circumstances  ?    The  advocate 
of  the  uniformity  system  say,  there  must  be  one 
inflexible  standard,  but  I  deny  its  necessity  and 
its  policy  too ;  some  of  the  more  amiable  class, 
feehng  that  in  some  particular  transaction  they 
cannot  make  the  usual  chai^,  forego  it  alto- 
gether, or  they  cut  down  the  instrument,  or 
resort  to  some  other  expedient,  but  they  never 
abate  the  charge  itself. 

"3.  Another  source  of  just  comi^ot  and 
condemnation  is  the  enormous  amount  of/ees 
paid  to  counsel:  it  is  become  the  fashion  to  par 
them  something  akin  to  Italian  singers  and 
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perfonneri.  I  admit  that  anperior  taknt  at  the 
bar  or  any  where  else  should  be  fairly  and 
liberally  remanerated,  and  the  public  think  so 
too,  and  don't  obiect  to  what's  reasonable ;  bnt 
they  do  and  will  resist  unconscionable  de* 
mands.  Again,  the  public  complain,  and  I 
think  with  good  reason  too,  of  the  excessive 
namber  of  counsel  frequently  engaged  in  one 
cause.  Now,  the  number  and  amount  of  fees 
may  to  a  certain  extent  be  regulated  by  the 
attorneys,  if  they  were  disposed  and  agreed  to 
doco. 

"4.  One  more  remark  and  I  will  conclude 
this  dismal  subject.    The  community  at  large, 
that  is,  the  reading  portion  of  it,  peruse  the 
imblic  newspapers,  but  they  nerer  read  law 
iMMks.    Now,  I  am  sure  that  I  am  not  over- 
stating the  fact  when  I  say  that  the  unprofes- 
sional reader  is  surprised  and  nauseated  with 
the  many  and  varied  decisions  pronounced  in 
our  Courts  of  Law : — a  case  is  argued,  tmd 
which  upon  the  face  of  it  nothing  but  justice 
as  clear  as  the  sun  at  noon  day  appears ;  the 
plaintif  (it  may  be)  proves  his  case  (that  is  the 
justice  of  it)  to  the  entire  satisfaction  of  the 
judge,  jnry,  and  a  large  auditory ;  nevertheless, 
the  judge  feels   and   expresses    himself   re- 
luctantly obliged  to  tell  the  jurv  that,  notwith- 
standing the  facta  are  undeniable,  yet  still  that 
by  reason  of  some  "rule  of  law,"  (a  mild  ex- 
pression popularly  termed  a  quibble,)    they 
must  6nd  a  verdict  for  the  defendant.    Now, 
is  not  such  a  state  of  things  intolerable  ?  is  not 
common  sense  outraged  ?   can  it  reasonably  be 
expected  that  the  law  or  its  officers  will  be  re- 
spected under  such  circumstances  ?    But  how 
comes  it  that  the  Law  of  England,  which  is  the 
boast  and  pride  of  certain  of  our  countrymen, 
is  in  this  wretched  plight  ?    One  reason  is  to 
be  found,  that  law,  as  a  science,  has  become  so 
artificial,  that  you  might  poise  a  million  argu- 
ments upon  the  point  of  a  needle,  and  so 
gosamer-like  are  the  distinctions  that  it  re- 
quires the  aid  of  a  "  Ross  "  microscope  to  dis- 
cover the  lines  of  demarcation ;  and  whilst  the 
law  is  suffered  to  remain  in  this  transparent 
state,  so  long  it  will  continue  a  disgrace  to  a 
civilized  and  intellecttud  communitv,  and  a 
source  of  bitter    sarcasm    and  well-merited 
censure,   and    its   professors  denounced    in< 
tolerable  plaffues.    i  only  regret  that  I  am  one 
of  them.  «T.  W.  H." 


We  have  numbered  the  paragraphs  of 
our  correspondent's  letter ;  and  in  order  that 
onr  readers  may  more  distinctly  consider  the 
wgument,  and 'that  the  several  propositions 
contended  for  may  be  viewed  collectively,  we 
subjoin  those  of  our  former  correspondents. 

5.  E.  G.,  (p.  247,  ante,)  contends  that 
the  disrepute  of  attorneys  is  owing  to  their 
f^  practice  in  Common  Law  proceed- 
loga,  as  eontraatA  with  the  more  Uberal 
>nd  gentlemanly  practice  of  solicitors  in  the 
Courts  of  Equity.  This  is  evidently  a  dis- 
tinct ground  from  that  taken  by  T.  W.  H., 
because  "  shup  practice  "  is  the  voluntary 


act  of  the  attorney,  whilst  the  ''  strict  rules 
of  lav^/'  or  "legal  quibbles,"  are  charge- 
able to  the  Legislature  and  the  Courts. 

6.  The  point  urged  by  W.  H.  (p.  247, 
ante,)  bears  upon  the  small  amount  of  the 
premium  of  articled  clerks,  and  may  be 
placed  in  the  same  category  as  that  of  our 
present  correspondent,  who  holds  that  the 
**  want  of  capital "  is  at  the  root  of  the  evil. 
"A  Solicitor  ofOne  Year's  Standing,"  (p. 
226,  ante,)  holds  the  same  doctrine ;  and 
so  does  A.  U.  at  page  225. 

7.  Our  correspondent  A.  U.  takes  high 
ground,  holding  that  the  best  lawyers  dis^ 
courage  litigation — ^that  an  attorney  should 
think  of  his  client  first,  the  opponent 
second,  and  himself  last.  This  remedy 
would  indeed  elevate  the  profession  and 
render  its  members  the  benefactors  of  man* 
kind,  but  we  believe  they  would  receive  no 
thanks  for  their  disinterestedness.  The 
evil  lies  deep  in  the  folly  and  wickedness  oi 
the  people  themselves. 

The  following  is  from  a  new  contributor, 
and  we  trust  his  testimony  will  soothe  the 
feelings  of  some  of  our  correspondents. 

"  Sir,— I  have  read  the  letters  which  have 
appeared  in  your  journal  on  the  '  Status  of 
Attorneys,'  and  your  remarks  on  them.  1  can- 
not but  think  that  'An  Attorney'  is  more 
obnoxious  to  blame  on  account  of  the  per- 
sonalities which  have  been  indulged  in,  than 
•A  Z.'  or  a  'Paid  Articled  Clerk.'  The 
animus  which  inspires  *An  Attorney'  ap- 
pears to  me  not  sufficiently  liberal.  He  relies 
too  much  on  '  good  circumstances,'  and  ia  too 
ready  to  believe  that  if  a  person  is  not  in  good 
circumstances,  he  must  fee  a  'scamp.'  It  is 
true  that  the  '  re$  angusta  domi'  is  a  tempter, 
and,  C4gteri9  paribus,  one  whose  pecuniary 
means  are  not  small  is  more  likely  to  be 
honourable  in  his  professional  dealings  than 
one  whose  pecuniary  means  are  small.  But 
these  Paid  Articled  Clerks  who  reach  higher 
ground  are  few — they  are  not  'promis- 
cuously '  chosen— they  are  picked  men — they 
have  proved  their  professional  usefulness-- 
they  have  been  for  some  time  attentive  to  busi- 
ness and  respectable  in  their  personal  conduct, 
««i«l    tUmtz-Mfna^  tK*   <  lih^rnUmiTuied    fittomev  * 


and  therefore  the  ' liberal-minded  attorney' 
promotes  them  to  a  higher  grade ;  and,  if  you 
look  for  the  greatest  scamps  in  the  profession, 
you  wiU  scarcely  find  paid  articled  clerks— that 
IS,  those  who  have  been  paid  articled  clerks— 
amongst  them. 

"  I,  who  write  thus  briefly  in  defence  of 
'  Paid  Articled  Clerks,'  am  an  attorney  of  some 
years'  standing,  have  been  liberally  educated, 
never  have  been  a  paid  articled  clerk,  and  am 
not  likely  to  entertain  an  unreasonable  pre- 
judice in  their  favour. 
^  "  Okb,  &c." 

p  5 
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LAW  AMENDMENT  SOCTETT. 


BKPORT  OP  THB  8PBC1AL  COMHITTBB  ON 
THE  MODE  OF  PUBLICATION  OV  LAW 
WORKS. 

.  Your  Committee,  on  entering  on  the  inves- 
tigation of  the  second  branch  of  the  subject 
referred  to  them — the  mode  of  pubUcation  of 
law  work8,-*have  considered  it  advisable  to 
direct  the  attention  of  the  Society  to  the  various 
modes  in  which  law  hooka  are  now  usually 
published  in  this  country,  and  to  point  out  the 
altel^tioDs  in  the  system  which  appear  to  them 
the  moat  likely  to  afford  encouragement  to  the 
production  of  works  of  permanent  value,  and 
generally  to  promote  the  pursuit  of  this  depart- 
ment of  literature. 

Thej  think  it  is  of  the  ntmost  importance 
that  the  channels  fbr  legal  information  should 
be  kept  open  and  free,  and  that  the  least  em- 
barrassment posaible  that  the  nature  of  the  case 
ailbws  should  exist  in  the  publication  of  all 
works  CO  mected  with  the  science  of  the  law. 
There  shjuld  always  be  a  trustworthy  hand 
ready  to  receive  these  publications,  and  an  ac- 
count  of  their  proceeds  should  be  rendered  ac- 
Qurabely  and  speedily. 

The  alternative  wnich  has  usually  presented 
itself  to  the  author  of  a  new  legid  work^  in 
order  to  get  it  printed  and  published,  is  either 
to  take  the  risk  on  himself  or  to  sell  his  copy- 
right to  an  established  publisher,  whose  con- 
nections and  facilities  for  advertising  and  pub- 
lishing his  works  afford  a  ^eater  probability 
of  each  work  entrusted  to  him  being  brought 
into  circulation .  Of  late  years,  a  middle  course, 
also,  has  been  much  adopted  by  the  publishers 
towards  a  new  anthor,  viz.,  to  arranoe  for  the 
publisher  taking  the  whole  risk,  and  dividing 
the  net  balance  of  profits,  after  deducting  his 
charges  and  expenses^ 

The  profits  of  a  work,  however,  which  faU  to 
an  author  who  does  not  absolutely  sell  his 
copyright  to  a  publisher,  are  not  the  clear  pro- 
duce of  his  book  after  payment  of  ita  expenses 
of  printing,  advertising,  &c.  &c.,  but  the 
amount  only  of  that  portion  of  the  price  of  each 
copv  which  is  not,  by  the  usage  of  the  book 
traae,  appropriated  amongst  Uie  booksellers 
and  publishers.  In  no  case  is  as  much  as  two- 
thirds  credited  to  the  accoant  of  printing  and 
authorship.  Without  entering  into  minute 
details,  it  may  be  stated  that  more  than  a  third 
is  apportioned  in  the  shape  of  allowances,  ke. 
to  the  book  trade,  and  the  expenses  of  publican 
tSon.  It  is  hardly  necessary  to  add  tnat  if  a 
work  is  published  on  the  terms  of '^haifmrefiis,*' 
the  author's  share  must  at  least  be  recnieed  in 
proportion. 

Your  Committee  do  not*  deem  k  necessary  to 
enter  into  a  history  of  thrs  scale  of  allbwanees 
which  the  usa-ges  of  the  book  trade  thus  esta- 
blish in  the  case  of  Ofdinary  puMicatioM. 
Whether  these  allowances  OTiginally  attnditd 
only  on  copies  remaining  m  a  pnbllalKi^s  bands 
after  (as  was  formerly  the  common  practice) 
the  work  had  been  formally  subscribed  for,  or 


whether  they  were  permitted  by  way  of  com* 
pensation  for  the  heavy  expenses  hookBeUen 
formerlv  incurred  by  way  <k  carriage,  &c.,  or 
some  nsk  which  thev  do  not  now  incur,  does 
not  distinctly  appear,  out  certain  it  is  that  then 
deductions,  together  with  the  anxiety  and  an- 
noyance attending  the  superintendence  of  pub- 
lications, and  the  unprotected  state  in  wfaich 
an  author  is  left  as  regards  his  accounts,  han 
at  present  the  effect  of  offering  contidenbk 
discouragement  to  authors  in  any  case  becom- 
ing their  own  publishers. 

In  the  case  of  works  of  a  popular  character, 
the  circulation  of  which  is  likely  to  be  extensiTe, 
and  in  the  sale  of  which  the  services  of  xom 
booksellers  may  in  all  probability  be  enf^aged, 
the  allowance  of  so  large  a  portion  of  the  price 
of  books  to  the  trade,  and  the  effect  of  the 
system  in  confining  the  business  of  publishing 
entirely  to  booksellers,  may  perhaps  not  be 
productive  of  any  great  practical  inconvenieiKe. 
The  great  publishers  in  catering  for  the  pub- 
lic taste  often  incur  very  serious  losses,  and 
seem  therefore  justly  entitled  to  conmiensante 
gains ;  but  in  the  instance  of  publicadons  of  a 
purely  professional  character,  the  nniform 
operation  of  the  present  publishing  system  is 
much  more  directly  injurious. 

The  members  oi  the  legal  profession,  for  in- 
stance, constitute  a  class  who,  more  pecaliariy 
than  any  other,  require  a  supply  of  new  worki 
of  reference.  The  class  includes  exclusively 
amongst  their  members  the  authors  and  readen 
— the  producers  and  consamera.  The  practice 
might  not  be  quite  convenient  for  the  anthor 
of  a  new  work  of  this  kind  to  become  his  own 
bookseller,  although  from  the  imprint  in  a  hw 
book  of  great  value,*  such  a  practice  seems  not 
to  have  been  deemed  unworthy  of  a  member 
of  the  English  Bar,  and  a  man  of  honourabie 
feelings ;  hut  it  has  appeared  to  your  Commit- 
tee an  inconvenience  of  a  serious  nature  that 
in  such  a  profession  a  volume  produced  by  one 
member  cannot  pass  into  the  hands  of  another 
without  a  trade  allowance,  &c.  attaching  of 
frequently  more  than  35/.  per  cent,  on  its  actdil 
price ;  and  your  Committee  far  more  deplore 
the  consequences  to  this  branch  of  literatDiv  of 
a  system  which,  by  preventing  authors,  except 
at  very  heavy  risk,  and  frequently  much  trouWe 
and  uncertainty,  becoming  their  own  pnblisb' 
ers,  leave  the  selection  of  subjects  and  aathort 
to  bookaeUersi 

In  making  these  observations^  your  Comnitr 
tea  have  no  wish  to  impute  any  improper  mo- 


■  "A  General  Abridgment  of  Law  and 
Equity,  alphabetically  digested  under  proper 
Titles.  With  Notes  and  VOeHawteen  t»  the 
whole.  By  Charlee  Viner,  Earn  Aldershotin 
Himipshiw,  nearFamlWQiv  inSnmy.  AuHd 
for  tiie  author,  hf  Agreemeo*  with  tha  lJ0 
PatflBteest  and  ue  to  be  abld  bjf  GecHgs  Sm- 
haa  inCondull,  or  may  be  had  of  the  Atw 
at  his  Chambers,  No.  a,  in  the  ICog's  Bench 
Walk,  Inner  Temple ;  or,  in  hia  Absence,  of 
WiUiam  Reason,  bookbrader,  m  Floarer-*- 
Luce  Court,  in  fleet  Street    Loodon,  17^ 


tivefl  or  pptHMifwaaiailiki  ooodiict  to  the  clan 
of  booksellen  who  usually  undertake  the  pub- 
lication of  law  books.  They  only  desire  to 
pnnue  the  inquiry  they  have  been  requested  to 
make  with  a  view  to  see  if  any  better  mode  of 
poblication  can  be  established  for  the  benefit  of 
legal  literature,  the  profession,  and  the  public. 
The  most  effectual  reformers  of  any  abuse  or 
incoBTenience  that  now  exist,  either  m  the  pre- 
sent system  of  law  reporting  or  of  other  legal 
puUicatioBs,  would  be  the  law  bo^selfcrs 
tkesnelTes;  and  if  your  Committee  had  asy 
idea  that  they  would  themselves  undertake  the 
task,  your  Conunittee  would  gladly  resign  it 
into  their  hands,  as  at  once  the  best  and  easiest 
node  of  effecting  the  proper  amendmestB. 

Bat  giving  tins  all  due  consideratum,.  tbejp 
fNumie  the  present  inquiry.  At  this  time  aojf 
legal  subject  would  rea]dily  find  a  bookmaker  if 
it  offered  sufficient  prospect  of  an  immediate 
return  to  remunerate '  the  bookseller ;  and  no 
tnattte,  however  intrinsically  valuable  for  the 
lanuDg,  research,  style,  or  arrangement  of  its 
coateots,  would  find  a  publisher  to  risk  the  ex- 
penses of  publication  upon  it,  unless  this  im- 
mediate return  appeared  very  probable;  and 
hence  it  comes  to  pass  that  whilst  the  speedy 
pafaUcation  o£  a  new  statute,  a  set  of  rules  of 
Court,  with  notes  written  at  the  moment,  a 
new  version  of  an  old  book  of  practice,  or  an 
index  of  cases,  creates  an  eager  rivalry  amongst 
the  poblishcra,  productions  of  a  scientific  or 
f^malte  diameter  rarely  appear. 

Yoor  Comaiittee  have  great  reason  to  be- 
lieve that  it  is  to  the  prevailing  mode  of  pub- 
lishing, and  the  discouragement  it  presents  to 
^  production  of  works  on  the  science  and 
principles  of  jurisprudence,  that  these  circum- 
stances are  to  be  attributed.  There  are  not 
mating  in  the  profession  of  the  law  at  the  pre- 
Bern  day  men  as  industrious,  zealous,  learned, 
and,  in  other  respects,  as  competent  to  the  task 
<rf  writing  well,  as  at  any  former  period,  if  the 
wne  proper  encouragement  were  afforded. 

The  bookseller  is,  however,  now  the  only 
€«erer  for  the  profession  ;  and  the  more  ephe- 
™«8l  the  publications  he  deals  in,  the  less  they 
^  him,  and  the  more  speedy  and  frequent 
will  be  his  gains.  It  is  scarcely  to  be  expected, 
^  the  present  day,  that  law  booksellers  should 
^^re  their  money  in  the  publication  of  works 
■hick  it  would  require  an  accomplished  jurist 
properly  to  appreciate ;  but  it  does  not  follow, 
■^eaoae  tiie  bo^cseller  will  not  undertake  such 
works,  that  members  of  the  profession  are  to 
he  pnctically  predoded  from  doing  so* 

The  task  of  puMkhiiig  valuable  works  not 
ouculated  for  popular  ssde  has  in  various  in- 
*>^*^esbeea  undertaken  by  societies.  Works 
^  divinity,  variou*  departments  of  sciencei,.aa- 
^Vuties,  ^Gu,  hanre  been  uadertakea  by  the 
"arker,  Linnean,  Camden,  and  other  similar 
J^ties;  and  it  appeajra  to  your  Committee 
uat  the  hottonry  exections  ot  a  voluntary  so- 
ciety mighty  in  the  legal  profession,  effect  a 
8?**  <feal  mofo  than  is  done  by  any  of  the  so- 
cuiMi  tUnded  to— lot»  by  ineraly  insuring | 
ff°pg  protection,  ta  anthors.  they  would  en-| 
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couragm  tJw  pnbjiaUkni  of  nuuif  l^gal  waukM^oi 

a  high  daa8»  whidi,  under  the  present  aystem* 
are  seldom  pnbUahed. 

Under  the  auspices  of  a  Society  of  this  na«> 
tunv  also,  the  publication  of  many  works  of 
great  practical  use  to  the  profession  might  be 
reaaonably  anticipated  and  brought  about. 
Those  members  ot  the  profession  who  had  both 
the  leisure,  the  will,  and  the  power  to  assist, 
might  thus  easily  be  brought  into  terms  of 
friendly  co-qperation,  and  the  results  of  this 
combination  might  develope  themselves  in  the 
production  of  a  law  dictionary  or  cydopsedia,  or 
perhaps  a  new  abridflnoent  of  the  law.  This 
work  seems  rendered  necessary  by  the  great 
chafiges  in  the  law  made  in  the  piresent  century, 
and  ite  price,  under  such  an  arrangement^ 
might  be  such  as  to  render  it  from  its  circula- 
tion highly  remunerative  to  the  authors  of  the 
articles,  but  within  the  reach  of  every  member 
of  the  legal  profession. 

A  Society  composed  even  of  a  moderate 
number  of  gentlemen  of  the  legal  profession, 
whether  or  not  they  were  authors  themselves, 
contrU)uting  a  small  annual  subscription,  would 
be  fuUy  ecmal  to  effect  a  change  in  the  mode  at 
present  adopted  in  the  publication  of  Law 
Works  and  Law  Reports.  They  would  at  all 
events  secure  one  great  pohit  in  &vour  of  the 
production  of  works  of  intrinsic  value,  for  by 
obtaining  for  the  author  what  he  cannot  under 
the  present  system  obtain,  an  equal  chance  of 
circulation  for  a  work  published  at  his  own  rwkf 
and  thus  providing  an  adequate  remuneration 
for  himself,  the  avocation  of  bookmaking  and 
the  trade  of  bookselling  might  be  made  se- 
condary and  subservient  to  the  >  art  of  good 
authorship. 

The  proposed  Society  might,  by  undertaking 
the  taskef  propeily  advertising,  publishing,  and 
superintending,  by  competent  agents,  the  sale 
of  works  printed  by  authors  at  their  own  risk, 
ensure  to  the  author — what  the  present  system 
of  pubUcation  unfortunately  does-  not:— a  hix 
share  of  what  the  public,  actually  pay  for  his 
work ;  and  such  a  society  would  most  unques- 
tionably succeed  in  giving  satisfaction  on  one 
material  point  where  complainte  on  the  part  of 
authors,  axe  now  very  general ;  for  by  a  syste- 
matic attention  to  the  subject  of  accounts,  the 
author  would  always  be  enabled  to  ascertain 
how  his  work  stood,  and  to  learn  a  number  of 
other  particulars  in  respect  of  which  the  author 
is  now  too  often  left  in  the  dark.  Indeed, 
there  seems  no  reason  whv  in  this  respect  the 
accounto  respecting  a  book  might  not  stand  as 
subiect  to  inspection,  and  as  capable  of  being 
rendered  and  checked  at  regular  intervals,  as 
an  account  with  a  banker. 

A  Society,  indeed,  of  this  description  would 
be  scJf-supporting.  A  small  per  centage  on 
sales  of  books  published  by  means  of  tha  So- 
ciety would  easily  suffice  to  defray  the  whole 
expenses  of  a  competent  eatablisbment.  The 
existing  allowances,  &c.  might  be  sufl^ed  to 
continue  with  respect  to  works  purchased  of 
the  Society's  agent  by  bookselfera;  but  copies 
sold  to  other  persona  would  be  credited  to^the 
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author  at  tbe  price  actually  obtained  for  them, 
reasonable  aUowancee  being  made  to  all  parties 
purchasing  directly  of  the  agent ;  a  still  greater 
allowance  oeing  given  to  members  on  works 
subscribed  for  l^ore  publication,  and  gene- 
rally, to  members  of  the  Society.  It  is  obvious 
that  no  member  of  the  Society,  as  such,  should 
derive  any  benefit  from  the  Society,  except  as 
an  author,  and  as  a  purchaser  of  the  books 
nublished  by  the  Socie^.  The  profits  made 
by  the  Society,  after  defraying  the  expense  of 
the  establishment,  should  go  to  the  author  of 
the  particular  work  which  brought  them. 

Whilst  your  Committee  have  been  thus  in- 
duced to  give  their  approbation  to  the  idea  of 
the  formation  in  the  profession  of  a  private  as- 
sociation, which  might  not  only  afiPord  adequate 
protection  to  legal  authors  in  publishing  their 
own  works,  but  might,  if  thought  advisable, 
undertake  the  publication  of  Law  Reports  on 
the  plan  proposed  on  their  first  Report,  they  do 
not  recommend  that  the  Law  Amendment  So- 
ciety should  afford  to  the  association  any  thing 
more  than  their  sanction  and  approoation, 
leaving  the  success  or  failure  of  the  plan  to  de- 
pend entirely  on  its  voluntary  contrioutors  and 
supporters. 

NOTES  OF  THE  WEEK. 

CLOSE   OF  THB   8B88ION. 

The  Parliament  was  prorogued  by  Com- 
mission on  Wednesday  the  1st  mstant.  There 
is  no  passage  in  her  Majesty's  speech  referring 
to  the  alterations  which  have  oeen  made  in 
the  law .  I 


COUNTT  COUmT  JrDGV. 

We  are  informed  th&t  Mr.  Serjeant  Hcr&rf 
Jones  has  been  appointed  Judge  of  the  Cleikai- 
well  County  Court,  in  lieu  of  the  late  Mr. 
Starkie,  for  whom  he  sat  as  deputy  en  the 
occasions  of  his  unavoidable  absence. 

ORDER   IN   COUNCIL   REGULATING    CLBBU' 
SALARIES  IN  THE  COUNTY  COURTS. 

Am  order  in  Council,  dated  Osborne,  Jidf 
30, 1849*  has  been  promulgated,  whereby  it  ii 
ordered,  that  in  pursuance  of  an  act  passed  in 
the  10th  year  of  her  Majesty's  reign,  entitled 
"An  Act  for  the  more  easy  recovery  rf  Snnll 
Debts  and  Demands  in  England,'*  that  from 
and  after  the  1st  of  October  next,  tbe  pensnor 
persons  holding  the  office  of  Clerk  in  ther»* 
spective  Courts  therein  *  mentioned,  shall  be 
paid  by  salaries  instead  of  fees^  and  that  the 
sum  of  500^.  per  annum  shall  be  the  sma  at- 
tached to  the  office  of  ckrk  of  each  of  the  fol- 
lowing Courts,  viz.: — ^Westminster,  ClerkeA- 
well,  Bloomsbury,  Shoreditch,  MarykboiK, 
Whitechapel,  Southwark,  Lambeth;  theCouaty 
Court  of  Lancashire,  held  at  Liverpool  asd 
Manchester ;  the  County  Court  of  YorkslBre, 
held  at  Sheffield,  at  Bradford,  and  at  Kin];itmi- 
on-HuU ;  the  County  Court  of  WanriduUre^ 
at  Birmingham,  and  the  County  Cwt  of 
Gloucestershire,  at  Bristol. 


RiECCNT   DECISIONS   IN  THE  SUPERIOR  COURTS 

AND    SHORT    NOTES    OF    CASES. 


ieUiIU  Court. 

Minns  and  Others  v.Stant  and  Others.   July  19, 
1849. 

AMBNDIKO  BILL. — WANT  OV   PARTIB8. 

Leave   granted   to    amend   bill   hy   adding 
parties.    Costs  to  be  costs  m  the  cause. 

This  bill  was  filed  by  Robert  Minns  and  six 
other  parties  against  the  defendants  Joseph 
Stant,  John  Hawley,  and  four  others,  and 
sought  a  declaration  that  the  defendant  Stant 
was  assignee,  and  not  purchaser,  of  a  mortgage 
under  a  power  of  sale.  The  bill  also  prayed 
that  he  might  be  declared  a  trustee  of  the 
balance  of  a  sum  of  l,150if.,  paid  to  him  by  a 
railway  company  for  the  purchase  of  the  pre- 
mises, after  paying  the  principid  money,  in- 
terest, and  costs  due  on  the  mortgage,  for  the 
benefit  of  the  trustees  of  a  chapel  beloneing  to 
the  Calvinistic  Baptists ;  and  that  the  defend- 
ant Hawley  might  be  declared  co-trustee  of 
such  balance.  The  defendants  having  ex- 
cepted to  the  bill  for  want  of  parties, 

Gi^ard  in  support  of  the  exceptions;  TWner 
and  Campbell  contriu 

The  Master  </  ths  Rolls  held,  that  aU  the 


parties  interested  should  be  made  parties  to  tbe 
suit,  otherwise  t\^e  defendants  might  be  fidUe 
to  another  suit.  His  lordship  therefore  allovvd 
the  exceptions,  but  gave  leave  to  amend;  the 
costs  to  be  costs  in  the  cause. 

July  25,  26,-'Rodick  v.  GandsH-^Cmr.  ai. 
vtdt. 

—  27. — Jewson  v.  Hart — PetitroD  to  csiiy 
into  effect  the  trusts  of  a  deed  of  separatioo 
dismissed  without  costs. 

—  27,  28. —  Horctey  v.  Green  —  Pwitipa 
granted  to  carry  into  execution  certain  aitides 
of  agreement  in  contemplation  of  marriage. 

—  30. — Harrison  v.  Grtrnwood  smdathsn^ 
Cur.  ad,  vuU. 

—  30.~iltfefi  V.  London  and  North  Western 
Railway  Company -^Order  by  consent. 

—  30,  31.— CArw/y  v.  C(mrteneiy--Cm'.sl 
mlt. 

VUt'€lEnttlUt  of  finglan^. 
Smith  V.  Pineombe.    April  1 8, 19,  May  5, 1849. 

COMPROMISB.— JIBTTINQ   A8ID«.— COW* 

Where  a  sompnmm  had  beem  tfiotsi  If* 


AfMrior  C<mrtM:  F.  a  ^EiffUmH^^V.  C.  Km^kt  Bmitr 
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ymmg  hdftftke  age  qf  19  ttnd  a  half,  in 
the  belitf  thai  there  were  no  other  wills 
thtm  the^oneproduced,  which  was  informal, 
whereby  she  agreed,  in  consideration  of  an 
annmhf  of  25/.,  to  rdease  her  right  to  and 
convey  the  estate  to  the  trustees,  one  of 
whom  was  heir^at'law  to  the  testator  :  and 
where  it  appeared  that  they  were  aware  of 
the  existence  of  two  form/er  wiUs,  although 
in  their  answers  in  a  suit,  asking  a  schedule 
of  the  deeds  and  documents,  they  did  not 
set  them  out  .*   Held,  that  the  compromise 
must  be  set  aside,  the  pUdnliffs  to  pay  the 
costs  of  the  formal  drfendants,  and  the 
other  defendants  to  pay  the  remainder. 
William  Pincombb,  by  his  will,  bearing 
date  in  1837>  gave    an   estate  called   Great 
Woods,  in  the  parish  of  South  Molton,  Devon, 
to  trustees,  for  the  benefit  of  his  daughter,  who 
married  the  plaintiff,  Mr.  Smith,  in  February, 
1843.    The  testator  died  in  July,  1843,  and 
tbe  trustees,  who  were  also  executors,  and  one 
of  whom  was  heir-at-law,  permitted  her  to  re- 
cdrethe  rents  until  March^  1840.    An  admi- 
nifitration  suit  had  been  instituted  against  the 
trustees,  who  put  in  separate  answers,  and  al- 
leged that  the  will  of  1837  had  not  been  duly 
executed  as  the  witnesses  had  not  signed  it  in 
the  testator's  presence,  and  also  that  one  of 
them  was  the  husband  of  a  legatee.    A  brother 
of  the  testator,  who  was  the  Xrustee  of  an  out- 
staading  term  assigned  to  him  on  the  purchase 
of  the  estate  by  the  tei»tator  to  attend  the  in- 
heritance, thereupon    brought    an   action    of 
ejectment  against  the  plaintiff,  and  a  bill  was 
filed  to  restrain  such  action,  but  no  order  was 
made,  on  an  undertaking  of  the  brother  not  to 
set  UD  the  outstanding  term.    A  compromise 
was  toen  proposed,  and  three  deeds  were,  on 
the  19th  December,  1845,  executed,  securing 
an  annuity  of  25/.  to  the  plaintiff,  on  her  agree- 
ing to  release  her  right  to,  and  conveying,  the 
estate  and  executing  a  general  release  to  the 
trustees.    After  the  execution  of  these  deeds, 
it  was  ascertained  that  there  were  two  former 
wills  dated  in  1835,  which  had  been  properly 
executed,  and  contained  a  similar  devise  of  the 
estate  as  in  the  will  of  1837- 

This  6uit  was  therefore  instituted  to  set 
aside  the  compromise  on  the  ground  that  she 
bad  been  kept  in  ignorance  of  the  two  former 
wills,  h  appeareafrom  the  evidence  on  behalf 
of  the  defendants,  that  Mrs.  Smith  had  herself 
produced  the  three  wills  after  the  funeral  of 
the  testator,  and  that  they  were  read  aloud 
before  her. 

Bethem  8hee,  and  W.  Terrell  for  the  plain- 
tiffs; RoU  and  Follett  for  the  defendants; 
Karslake  for  other  parties. 
u  The  Vict-ChanceUor  said,  that  the  plamtiff 
and  her  husband,  upon  filing  their  bill  and  re- 
<}uiring  the  defendants  to  set  out  in  their 
sched^  the  deeds  and  documents  relating  to 
the  title  of  the  eatate,  might  reasonably  have 
expected  that  all  of  them  would  have  been  so 
>et  forth  therein.  There  was  no  reason  assigned 
for  not  hiterting  the  two  former  wills  vnich 
'"«n  aetnlly  in  the  -  '    '       - 


and  it  wan  mlmilett  firiwn  thdr  separate  ^an- 
swers  that  they  knew  from  the  beginning  where 
the  wills  were,  showing  that  wther  they  made 
no  inquiry,  or  were  gmlty  of  wilfully  conceal- 
ing the  existence  of  the  wills.  It  appeared 
that  the  plaintiff,  at  the  time  of  the  funeral  was 
not  20  years  of  age,  and,  although  she  nughl 
have  had  some  taint  knowledge  of  the  wills 
from  what  was  alleged  to  have  taken  place, 
yet,  if  a  true  answer  had  been  put  m  by  the 
defendants  setting  out  such  wills,  the  com- 
promise  would  never  have  been  effected.  The 
plaintiffs  had  thus  been  deprived  of  the  know- 
ledge of  the  existence  and  contents  of  those 
wills  by  the  acts  of  the  defendanU,  and  were 
consequently  not  bound  by  what  took  place. 
The  compromise  must  therdfore  be  set  asid^ 
the  plaintiffs  to  pay  the  costs  of  the  formal  dc* 
fen^U,  and  the  other  defendanto  the  re- 
mainder. 

Julv25.—Bearrfv.^erfon— Stand  over  to 
2nd  Seal  in  Michaelmas  Term. 

—  25.— Eraiw  v.  Epons— Exceptions  to  re- 
port overruled. 

—  26.— Benyon  v.  Nrf*fc/oW— Injunction  to 
restrain  proceedings  at  law  dissolved  with  costs. 

—  26,  ^e.'-Qrantnlle  v.  Be*/*— Demurrer 
overruled  to  re-amended  bill  of  revivor  and 
supplement. 

—  ^e.-Sxparte  Wilts,  Somerset,  and  Wey^ 
mouth  Railway  Company— Order  for  payment  to 
Company  of  money  paid  into  Court  on  takmg 
possession  of  land. 

—  30.  —  Exparte  Axhdme,  Gainsborough, 
Goole  and  York  and  North  Midland  Rail.  Co. 
— Order  for  winding  up,  refused. 

—  30.-Jfi  re  WdUis*  lVii»<— Order  to  pay 
money  out  of  Court  to  nephew  of  testator. 

_„  2\.— Exports  Palmer,  w  re  Brighton  and 
Chichester  Railway  Compawf— Costs  of  appli- 
cation to  pay  money  out  of  Court  to  be  paid  by 
company.  _  ,     ^ 

—  31.— In  re  Ferris"  TVurf— Order  for  pay- 
ment out  of  Court  of  fond  paid  in  under  the 
10  &  11  Vict.  c.  96,  with  costs  out  of  general 
fund. 

mtt'Ct^muXiot  UtiijAt  3Bnttf . 

In  re  London  and  Westminster  Mutual  Life 

Assurance  Company.    June  22,  1849. 

WINDINO-tJP    ACT.— LIFB    ASSUBANCB 
COMPANT. 

Order  made,  under  the  11  ^  12  Vict.  c.  45, 
for  winding  up  a  l\fe  assurance  company 
which  had  been  dissolved,  it  appearing  that 
there  was  a  sum  of  4,000i.  mi  the  hands  of 
trustees  for  the  benefit  of  the  shareholders. 

Semble,  a  life  assurance  company  is  wjthin 
8  JoMt-Stock  Com^ 


the  provisions  qf  the 
panics*  Winding  up  Act. 

Thib  was  a  petition  for  an  order  to  wind  im 
the  affairs  of  the  above  compsny.  It  appeared 
that  the  company  had  been  dissolved  m  1844, 
and  that  the  business  was  transferred  to  the 
Britannia  Life  Anoraoce  Office.    There  wbs^ 


ffi    SMperiorC(mH^:^V.C: 


B.P.Omrt, 


a-  Ma  of  AfiOOL  ia  th*  htads  of 

tnutees  for  tha  boafit  of  the  shankadtfs  of 
ihecompaDy. 

Coie'm  support  of  dM  petition;  GroM  for 
th«di»ctocB  who  conaented  to  the  petitioa; 
Bwart,  for  other  shareholdere*  contii,  con. 
taaded  that  the  petition  ought  not  to  be 
glinted  on  the  ground  that  the  company  was 
akeady  dissolved^  and  that  the  company  was 
not  within  the  act. 

The  Vic€'Chaneellor,  however,  held  that  the 
company  waa  within  the  11  &  13  Vict^  c  46, 
and  made  the  order  for  winding  up»  there  being 
a  sum  of  4j0O0L  to  divide  among  the  share- 
holders, 

July  26,  26.  — Bn^5  r.  P^imy  — Cbr.  oil. 
vU, 

—  26. — Du  Rumigny  v.  May — ^Exparte  in- 
junction granted  restraining  agent  of  partner- 
ship from  selling  certain  goods. 

—  27.— J«  re  Brighton  afuL  Ckhhsster  RaU- 
way  Company— Stond  over. 

7-  27.— J»  re  Bedfordshire,  Hartfordtkire, 
and  Essex  Junction  Railway  Company — Order 
for  winding  up. 

—  27.— /a  re  Great  Western  EztmsUm  At- 
mospheric Raiiway  Comj>a«y— The  like. 

—  27.— /»  re  Dover,  Hastings,  and  Brighton 
Junction  Raiiway  Company— The  like. 

—•  27.— J«  reBauwen  Iron  Compamy-^The 
Itka. 

—  27,'-Attomey'Genm'alY.  GtW*— Petition 
refused  to  pay  part  of  fund  in  Court  for  costs, 
with  leave  to  attend  the  Master. 

—  28— St/tw/cr  V.  Sotuh  Eastern  Railway 
Company — Stand  over. 

—  ZO.'^Exparte  Watsom,  im  re  Watkut^ 
Order  for  choice  of  new  assignees — Coats  i«- 
aarvad. 


Wrr'Clxmdtar  SBftriM. 

July  27.—Clegg  v.  Fishwick—Cur  advuU. 

—  27^— -Whiston,  clerk,  v.  Dean  and  Chapter 
qf  Rochester — Part  heard. 

•  —  25,  28.--Brogd€n  v.  South  Eastern  Rail- 
way Company — Order  for  delivery  up  of  rail- 
way by  attachment  to  the  company  on  paying 
the  expedition-money  into  Court. 

—  30.-^Brogdm  v.  South  Eaatmm  MaUway 
CofRp«ny— Leave  to  give  notice  of  BMtion  to 
obtain  possession  of  railway. 

—  30,— Hunter  v.  Nockolds— Held,  that  an 
annuity  secured  by  covenant  can  be  recovered 
lor  any  period  not  exceeding  20  years. 

—  30.— Doii/orrf  V.  Camer<m*s  Coaibrook 
Sieam  Cotd  and  Swansea  and  Loughor  Railway 
Company— Bxparte  injunction  refused  to  re- 
strain company  from  proceeding  against  plain- 
tiff iw  certutt  calls,  with  laava  to  givs  nelice 
€f  motion. 

—  31.  — Doa/ord  t.  Cammion^s  Coaibrook 
^eam  Coal  and  Swansea  and  Loughor  BaOway 
Conyoay— Injunction  refused^  with  costs,  ra- 
itraining  directors  from  w"»v»5^g  and  enfiorciog 


(Bsfora-thftFov  Jodgea^) 
B&Hhr  T.  Lambert,    May  7>  184!r. 

ACCOUNT  OP  ACTIONS  BROUGHT  IN  PLAIN- 
TIFF'S NAME. — RETAINXB  OP  ATTOBMBTS. 

RuU  nisi  on  attorneys  to  givs  acamnt  (f 
oetionM  brought  in  plaitUif's  name  ad 
monies  receiied   therein,   discharged,  Iml 
withont  costs,  on  the  ground  that,  although 
the  rule  was  granted  as  against  the  pltM' 
tsJTs  own  attorneys,  and  the  retainer  was 
gioen  by  certain  members  0/  theoommUta 
qfa  raiiway  company^  an  account  tkertof 
ought  to  be  rendered* 
A  BULK  nisi  had  been  obtained  calling  on 
Messrs.  Dickson  and  Overbury,  attorneys,  to 
show  cause  why  they  should  not  render  to  the 
plaintiff  an  aecoant  of  sll  actions  brought  bj 
them  in  his  name  of  the  monies  received  tboit- 
in.     It  appeared  that  the  pUuatiff,  having  a 
claim  agamst  the  Jamaica  Atmospheric  Rail- 
way for  advertisements,  was  about  to  sue  tk 
committee  for  the  same,  when  three  of  the 
conmiittoe  agreed  fliat  if  he  would  not  sue  them 
but  allow  them  to  sue  the  refractory  memben 
in  his  name,  his  demand  should  be  satitfioi 
out  of  the  surplus  remaining  aftM*  dischsiipng 
some  of  the  most  pressing  <£dms.    The  aetioH 
were  accordingly   brought  in  the  pUinudTe 
name  bv  Messrs.  Diekson  and  Overbury,  but 
they  refused  to  render  anv  account  thereof  to 
the  plaintiff  on  the  ground  that  the  actioDs  in 
question  had  been  Drought  on  the  retaiKr  of 
certain  members  of  the  committee  and  fortheir 
benefit. 

Shee,  S.  L.,  and  Lusk,  againat  the  rale,  eon- 
tended,  that  the  rule  nisi  had  been  granted  « 
againat  tha  pUantiff^a  own  attomm  to  give  ai 
account  of  actions  brought  on  hn  retaina; 
which  was  not  the  £Eu:t  in  the  preaent  case,  an^ 
that  it  ought  therefore  to  be  discharged. 

Humfrey,  Q.  C^  and  Willby  in  support  of 
the  rule. 

Tha  Cottr<  held,  that  there  waa  no  groopd 
for  tha  Ck>urt  to  exerdae  its  summary  jum- 
diction,  as  the  relation  of  attomev  and  client 
did  not  exist,  and  discbaivad  the  role,  bat 
without  Goats»  on  tha  giiound  that  an  aooooot 
of  the  actions  ought  to  be  rendered. 


(Coram  Coleridge,  J.) 
Regina  r.  ^eto^on.  May  2, 3, 5, 1849. 

HABXAS    COBPUB. — DISCHABOING   OP  iUBX 
WITHOUT  arVINQ  VBBOICT. 

Hflkk,  Aat  the  judge  nay  dieekargeajwyit 
a  trial  for  fehuy  ^wre  the  prisomerusi 
eunadttei  under  a  fueHeet^  warmnt  esd 
the  Jury  eannot  agnse. 
Held  aiao,  that  thejmsOoss^  mairant  aae^ 
timg  foK  trial  rsaiaiw  m  fores  mtU  ^ 
prieanm*  be  ihnhargedbfdme  eoarsseflm* 
Tbb  wm  aa  mpp^eMkaa  ipp  a  wot  alhekm 
to  Wngnpthabodyal  thsdifcaM 
dkAunmd.  it  apfmased  fram  tbs» 
*Bt  tks  vriaooar  iad  bmn  taidoaa 


QmUmr  Q^BtSmlmCamrt.    Cmmm  Fkgu 


chsTge  of  murder  it  ike  iMl  Shrewsbury  As- 
dses,  before  Mr.  Justice  Goltman,  and  that  the 
trial  had  lasted  one  entire  day  and  a  great  por- 
tion of  the  next.  The  jury  then  retired  to  con* 
oder  their  yerdict,  and  were  locked  up  all 
nigbt.  On  &e  feUowing  nM^nkig  they  staled 
tfaat  they  could  not  agree»  and  were  discharged 
without  giving  any  verdict  The  prisoner  was^ 
bowever,  still  Kept  in  custody. 

Ihddiesiome,  in  support  of  the  application^ 
contended,  that  the  custody  was  illegal,  inas- 
mocb  as  the  jury  having  already  heard  the  case 
and  having  been  discharged  without  the 
prisoner's  consent,  no  other  jury  could,  try  the 
prisoner :  citing,  3  Inst.  1 10,  cap,  47 ;  2  Hawk, 
c.  47,  8. 1 ;  Co.  Litt  227,  b. ;  Cro.  Car.  484 ; 
In  re  Ferrars,  Lord  Raym.  84 ;  Rex  v.  Perkins, 
Cartbew's  Rep.  465,  decided  in  1698 ;  3  Bum's 
Justice,  by  Chitty,  tit.  Jurors,  535 ;  Lord  De- 
kmert^s  case,  4  State  Trials,  232 :  ISnloch's 
case,  Fo8t.  16;  Sir  John  Wedderhoum^s  ease, 
FotL  22  ;  and  Rex  v.  Edwards,  Russ.  &  Ry. 
C.  C.  224  ;  4  Taunt.  309;  2  Leach,  C.  C.  621. 
Cur,  ad.  vuU. 

The  Court,  (May  3,)  said,  that  on  the  pre* 
sent  state  of  the  affidavits  the  rule  could  not  be 
granted ;  but  that,  as  the  case  was  a  new  one, 
the  application  might  be  renewed  on  fresh  affi« 
davits  as  to  the  circumstances  connected  with 
the  discbarge  of  the  jury. 

Farther  aiSidavits  having  been  filed  contain- 
iogoew  matter,  the  motion  was  renewed,  and 

The  Couri,  (May  5),  granted  a  rule  nisi. 

The  Attorney-General,  on  Ma]^  24,  having 
shoved  cause  against  the  rule,  wmch  was  sup- 
ported by  Kuddiestone, 

The  Court  of  Queen's  Bench  held,  that  as 
the  prisoner  had  been  committed  underajus- 
ticei'  warrant  for  the  commission  of  a  crime, 
ahe  was  to  be  kept  in  custody  until  dis- 
duiiged  by  due  course  of  law,  and  that  the 
judge  who  presided  at  the  trial  had  exercised  a 
discretion  which  the  circumstances  of  the  case 
justified,  and  that  the  jury  had  been  rightly 
discharged.     The  rule  nisi  was,  therefore,  dis- 


Cflttrt  of  CammoK  JgXtwi. 
Kmmg  t.  Buehamum.    June  25,  1849>^ 

WARRANT   OF    COMMITMBWT. — COUNTV 
COURT.  —  IBRBOtTLARITY.  —  ATTOBNRT. 

A  warrant  of  oommitment,  wider  the  9  Sf  10 
Vict.  c.  95,  s,  99,  for  default  in  paying 
the  instalments  ordered  by  the  judge  to  be 
paid  in  satitfaction  of  a  judgment  re- 
covered, must  set  out  that  a  summons  has 
been  obtained  after  defauU  and  before  the 
issuing  of  the  warrant;  and  therefore,  in  on- 
action  for  trespass  by  reason  of  imprison- 
ment under  a  warranty  which  did  not  con- 
tain such  allegation  of  summons,  it  was- 
held  invalid  and  the  plaintiff  entitled  fo\ 
recover. 

BM^  Wso,  <M  ike  al(ofiM«  oolMy  •».  tke 
cause  emd  pleading  to  the  action  a. 


*  A  new  trial  has  just  t^en  placfi^and  a^^ 
the  jury  could  not  agree. 


pUm  tf  jmit^fmHom,  ^  <mUc  /or 


a» 


This  action  wm  hrongfat  for  fdae  im|inan»* 
meat,  by  the  defisndAnt  in  an  action  in  an  in- 
ferior Uourt  against  tiie  jdaintiff's  attorney 
therein,  who  had  caused  the  present  ]d«nttff 
to  be  imprisoned  under  the  following  circsin* 
Btaacee : — A  judgment  had  been  recovered  in 
an  inferior  Court  by  one  Townley  against  the 
plaintiff,  and  an  order  was  made  under  the  9 
&  10  Viet.  e.  969  a.  92,  for  the  payment  of 
the  amount  thereof  fay  instalments.  Default 
having  been  made  in  the  payment  of  such  in** 
stalments,  s  warrant  of  commitment  was  issued 
at  the  remest  of  the  present  defendant,  acting 
as  Mr.  Townley's  attorney,  under  which  the 
plaintiff  was  committed  for  40  days. 

By  the  98th  section  of  the  County  Courts* 
Act,  it  is  enacted,  that  "  it  shall  be  lawful  for 
any  party  who  Has  obtained  any  unsatisfied 
joogment  or  order  in  any  Court  held  by  virtue 
of  this  act,  or  under  any  act  repealed  by  this 
act,  for  the  pavment  of  any  debt  or  damages  or 
coats,  to  obtain  a  summons  from  any  county 
court  within  the  limits  of  which  any  other  partv 
shall  then  dwell  or  carry  on  his  business,  sucn 
summons  to  be  in  such  form  as  shall  be  di- 
rected by  the  rules  made  for  regulating  the 
practice  of  the  County  Courts  as  herein  pro- 
vided, and  to  be  served  personally  upon  the 
person  to  whom  it  ia  directed,  requiring  him 
to  appear  at  such  time  as  shall  be  directed  by 
the  said  rules,  to  answer  such  things  as  are 
named  in  such  summons."  And  by  the  99th 
section  it  is  provided,  that  "if  it  shall  appear 
to  tiie  satisfoction  of  the  judge  of  the  said 
Court,  that  the  party  so  summoned  has  then, 
or  has  had  since  the  judgment  obtained  against 
him,  sufficient  means  and  ability  to  pay  the 
debt  or  damages  or  costs  so  recovered  against 
hhn,  either  altogether,  or  by  any  instalment  or 
instalments,  which  the  Court  in  which  the 
judgment  was  obtained  shall  have  ordered, 
and  if  he  shall  refuse  or  neglect  to  pay  ^ 
same  as  e^idl  have  been  so  ordered,  or  as  shall 
be  ordered  pursuant  to  the  power  hereinafter 

rivided,  it  shall  be  lawful  for  such  judge,  if 
shall  think  fit,  to  order  that  any  such  party 
may  be  committed  to  the  common  gaol  or 
house  of  correction  of  the  county,  dislrict,  or 
place  m  which  the  party  summoned  is  resident 
or  to  any  prison  which  shall  be  provided  as 
the  prison  of  the  Court,  for  anv  period  not 
exceeding  40  days.**  The  defendant  pleaded 
not  guilty,  and  adso  a  spedal  plea  of  jostiS- 
cation  under  the  warrant  of  commitment ;  tD 
^rfaich  the  plaintiff  replied  traversing  the  order 
of  commitment  modo  etformd.  The  order  was 
produced  at  the  trial  and  admitted  by  the 
judge,  whereupon  a  verdict  was  returned'  for 
the  defendant.  A  rule  nisi  had  therefore  been 
obtmned  for  a  new  trial,  on  the  ground  that 
the  warrant  of  commitmeBt  was  defective  in 
not  staeting  the  summons  ta  the  olaintiff  vndlBr 
the  seth  section,  after  defoult  ana  before  eofls- 
laituient.  It  was  contended  for  the  defendsEBt, 
tliBt  llie  traverse  of  the  order  did  not  put  m 
issue  tiie  validity  finreefr  Aat  tlie  defondmt 
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was  protected  as  acting  only  as  the  attorney 
in  the  matter ;  and  that  no  notice  or  sammons 
was  requisite  previous  to  commitment. 

The  Court  said,  that  where  an  attorney, 
acting  as  such,  merely  seU  in  motion  a  Court 
of  competent  jurisdiction,  he  is  not  liable  in 
trespass.  In  the  present  case,  howe\'er,  it  was 
essential,  as  he  relied  on  a  special  plea  of  justi- 
fication, that  the  warrant  should  be  valid,  and 
ito  validity  was  clearly  in  issue  uix>n  the 
traverse.  As  the  warrant  did  not  allege  any 
previous  summons  to  the  plaintiff,  it  was  bad 
according  to  the  case  of  Ilxparte  Kinning,  4 
C.  B.  507.  The  judge  should,  therefore,  have 
directed  the  jury  to  find  for  the  phiintiff,  and 
the  rule  for  a  new  trial  must  be  made  absolute. 


Cxe(e<|«cr. 
Chill  V.  Lindsay.    June  9i  1849. 

STATUTE  OF  FRAUDS. — AGRBBMBNT  TO  PAY 
DEBT  OF  THIRD  PARTY. 

A  ship-broker  entered  into  an  agreement  with 
certain  shipowners  to  procure  a  vessel  to 
be  chartered  in  consideration  of  his  com' 
mission,  and  he  was  to  pay  the  same  out  of 
the  receipts  of  the  freight.  Some  change 
took  place  in  the  owners,  and  on  the  return 
of  the  vessel  they  promised,  not  however  in 
writing,  to  pay  the  commission  on  his  fore' 
going  his  claim  to  collect  the  freight :  Held, 
that,  under  the  29  Car.  c.  3,  this  promise 
must  be  in  writing,  as  being  an  agreement 
to  pay  the  debt  of  a  third  party. 

This  action  was  brought  on  a  special 
agreement  by  the  plaintiff,  a  ship-broker,  who 
agreed  with  the  owners  of  a  vessel  to  procure 
a  party  to  charter  her  in  consideration  that  he 
was  to  receive  the  freight  so  as  to  reimburse 
himself  thereout  for  the  amount  of  his  broker's 
commission.  The  defendant  pleaded  non  as- 
sumpsit.  The  ship  was  chartered,  proceeded 
on  her  voyage,  and  returned  to  England. 
Some  change  had,  however,  taken  place  during 
her  absence  amongst  the  owners,  and  when  the 
plaintiff,  pursuant  to  his  agreement,  which  was 
not  in  writing,  proceeded  to  collect  the  freight, 
the  defendanto  undertook  to  pay  him  his 
broker's  commission,  if  he  would  forego  his 
right  to  collect  the  freight,  and  would  allow 
them  to  obtain  immediate  possession  of  the 
ship.  They,  however,  neglected  to  perform 
theur  promise,  whereupon  this  action  was 
brought,  and  a  verdict  given  for  the  plaintiff. 
The  defendanto  having  obtained  leave  to  move 
to  enter  the  verdict  for  them,  or  for  a  nonsuit, 
on  the  ground  that  the  promise  to  pay  the 
plaintiff  his  commission  ought  to  be  in  writing 
under  the  Statute  of  Frauds,  a  rule  nisi  was 
obtained. 

The  Court  held,  that  the  agreement  was  in  the 
nature  of  a  promise  to  pay  the  debt  of  another, 
as  the  debt  for  the  pliuntiff's  commission  re- 
mained due  from  the  original  owners  of  the 
▼essel,  and  should  therefore,  under  the  29  Car. 
2,  c.  3,  have  been  in  writing;  and  made  the 
role  absolute  to  enter  a  nonsuit. 


(Coram  Fn«e,L, C.J.) 
Parker  v.  Pinner  and  Burdon.    June  29, 1849- 

WARRANT       OF       COMMITMBNT.  —  PALACR 
COURT. — MIBTAKB.— WOTICB  OF  ACTION. 

In  an  action  against  an  officer  of  the  Palace 
Court  for  arresting,  and  the  governor  of  tke 
WhitecrosS'Stteet  Prison  for  receiving  md 
detaining  the  plaintiff  under  a  warrant  of 
commitment  of  that  Court  against  another 
person:    Held,  that  the  governor  of  the 
prison  was  entitled  to  notice  of  action  umder 
the  62  G.  3,  c,  ceix.,  and  that  the  Paiaa 
Court  officer  was  Uablefor  his  mistake. 
Thb  plaintiff  resided  at  Peterborough,  and 
was  on  the  21st  March,  1849,  in  Bishopsgatc 
Street,  talking  to  a  friend,  when  the  defendant, 
who  was  an  officer  of  the  Palace  Court,  arrested 
him,  under  a  warrant  of  commitment  for  35 
days,  issued  by  the  judge  thereof  against  ooe 
J.  B.  Parker,  for  not  apearing  to  answer  in  an 
action  brought  by  Mr.  Till,  a  livery  stable- 
keeper  at  Chelsea.    The  plaintiff  protested  he 
knew  nothing  of  the  matter,  and  stated  that  his 
name  was  Charles  Thomas  Parker,  his  friend 
confirming  his  statement,  and  offered  to  go  to 
his  attorney  across  the  road  for  corroboration 
of  the  fact.    The  defendant,  however,  refused, 
and  took    the    plaintiff  to  Whitecross-street 
prison.    The  plaintiff  on  his  arrival  gave  the 
officer  notice  tnat  he  was  not  tiie  person  named 
in  the  warrant,  and  cautioned  them  again^  re- 
ceiving him  ;  but  he  was,  nevertheless,  detained 
in  custody  for  three  days,  when  he  was  liber- 
ated upon  ito  being  ascertained  that  the  party 
named  in  the  warrant  was  already  in  the  prison 
at  the  suit  of  another  creditor.    This  action 
was  therefore  brought  for  trespass  and  false 
imprisonment — the  defendant  Pinner  pleaded 
the  general  issue ;  and  defendant  Burdon  also 
pleaded  want  of  notice,  under  the  52  G.  3,  c. 
ccix.. 

Chadwiek  Jones,  S.L.,  and  Chamock  for  the 
plaintiff. 

Byles,  S.  L.,  for  Burdon,  the  governor  of 
Whitecross-street  Prison,  contended,  that  his 
client  was  entitied  to  notice  of  action  under  the 
52  6.  3,  c.  cdz.,  under  which  the  prison  was 
built  and  regulated,  and  which  requires  a 
month's  notice  before  bringing  an  action  for 
anything  done  under  the  statute,  and  it  had  not 
been  shown  that  he  had  acted  other  than  bond 
fide. 

Metcalfe  for  defendant  Pinner. 
Wilde,  C.  J., held,  that  the  defendant  Burdon 
was  entitled  to  notice  under  the  59  G.  3,  c. 
ccix.,  and  directed  the  jury  to  find  a  verdict 
for  him.    As  to  the  defendant  Pinner,  he  had 
unlawfully  arrested  the  plaintiff  and  delivered 
him  to  the  other  defendant,  and  was  therefore 
liable  for  the  detention.    It  was,  however,  to 
be  remembered  that  he  was  acting  as  an  office 
of  the  law,  and  that  the  j^laintiff  had  not  acted 
as  energetically  as  he  mighc  in  obtaining  bv 
release. 
A  verdtet  was  TeHnned  for  the  plaintiff,  witt 
'  "50/.  dsmiges* 


Superior  CouHm  :  PrerogaHoe  Cdmrt.-^Ana^fHeal  IHgut  of  Ca$ei, 
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(Coram  Sir  H.  /.  Bit/.) 
Playne  v.  Scriven,    Jane  28,  1 849. 

WILL. — PROBATB. — ATTB0TATION. 

iVkert «  will  wa$  dulp  aitested,  but,  upon  it 
being  dueovered  that  a  bequest  to  oue  qf 
the  attesting  witnesses  wndd  be  void  under 
the  1  Vict.  c.  26,  s.  15,  that  witness's  name 
wssstnu^  out,  and  a  third  party's  stA- 
stituted-^he  testatrix  and  the  other  witness 
ff^eig  going  over  their  signatures  with  a 
dry  pen :  Held,  not  a  sufficient  subscribtng 
toiler  the  9th  seetion,  and  probate  was 
decreed  to  the  will  as  it  originaUy  stood. 

This  application  was  made  for  probate  of 
the  will  of  the  testatrix,  Elizabeth  Kean.    It 


appeared  that,  after  the  ezecntion  of  the  wQl, 
it  was  discorered  that  a  bequest  of  19  ffQineaa 
to  one  of  the  attesting  witnesses  would  be  void 
under  the  1  Vict,  c.26,  s.  15,  and  a  third  party 
was  called  in  and  the  testatrix  and  the  other 
witness  went  over  their  signatures  with  a  dry 
pen.  The  name  of  the  former  witness  was 
struck  out  and  the  new  one  signed. 

Dn.  Jenner  and  Dean  in  favour  of  probate 
under  the  second  attestation. 

The  Court  held,  that,  as  by  the  9th  section 
of  the  Wills'  Act  witnesses  were  required  to 
attest  and  subscribe  the  will  in  the  presence  of 
each  other,  the  mere  tracing  the  former  signa- 
ture only  amounted  to  an  acknowledgment 
thereof,  and  was  not  a  compliance  with  the 
statute.  The  probate  must,  therefore,  pass  for 
the  will  with  the  first  two  witnesses. 


ANALYTICAL   DIGEST  OF  CASES* 

BBPOBTSD  IV   ALL  THB  COURTS. 


e^xia  of  Squftt* 
CONSTRUCTION  OF  STATUTES, 
[For  the  previous  Sections  of  this  Series  of 
the  Digest  in  the  present  Volume,  see,— 

PmifOnmcU: 

Appesls,  88. 
Htmeof  Lords : 

Appeals,  171. 
Coiais  of  Bankruptcy,  211. 
C(mrtt  of  Equity  : 

Uw  of  Costs,  234. 

Law  of  Wills,  254.] 

ANNUITY. 

1.  Delivery  up  to  insolvent  grantor, — Held, 
that  the  grantor  of  annuity,  having  taken  the 
benefit  of  the  act,  was  not  entitled  to  sue  for 
the  delivenc  up  of  the  annuity  deed,  which  had 
beeo  found  void  at  law,  as  the  staL  1  &  2  Vict. 
c.  110,  8.  80,  discharged  him  from  all  lia- 
bifity  and  vested  his  property  in  his  assignees. 
Doitylas  v.  Smith,  37  L.  O.  492. 

2.  Enrolment  of  Securities, — ^Where  an  an* 
noity  was  partly  secured  by  deeds  deposited, 
^  a  written  memorandum,  and  partly  by  a 
bond  duly  enrolled — the  whole  of  the  securities 
nrast  be  enrolled,  and  a  petition  for  a  sale  of 
the  securities  not  enrolled  was  dismissed.  Ex- 
parte  MUler,  In  re  Swann,  37  L.  O.  367. 

APPORTIONMENT. 

Charity,  —  Certain  charities  were  held  not 
ipportionable,  under  section  22  of  8  &  9  Vict, 
c.  70,  and  others  apportionable,  and  reference 
u  to  rest  made  to  the  Master. 

Qsere,  whether  the  distribution  of  the  fund 

SiOTtiotted  is  to  be  made  by  the  incumbent 
ne*  or  in  connection  with  the  church* 
yvdens.  Bapeaie  the  IneumUni  t^  Brompion, 
'«  re  the  Kensington  Charities,  37  L  0.  265. 


BUILDING   S0CIBTIX8. 

Mortgage, — A  shareholder  in  a  building  so- 
ciety having  mortgaged  his  shares  to  the  so* 
dety,  was  held  not  entitled  to  redeem  without 
paying  the  future  subscriptions.  Mosley  v. 
Baker  and  others,  37  L.  O.  334. 

CATTLB   INSURANCB   COMPANY. 

No  order  of  reference  will  be  made  under 
the  Joint-Stock  Companies*  Winding-up  Act, 
except  in  a  very  clear  case  and  one  free  from 
difBcultv. 

Sembie,  that  a  company  for  the  insurance  of 
animals  is  not  within  the  act.  Ewparte  Spack' 
man.  In  re  the  AgricuUmrist  Cattle  Insurance 
Company,  37  L.  O.  356. 

CHARITY. 

See  Apportionment  J  Municipal  Corporation. 

CONTRACT. 

Lien  on  calls, — A  contract  to  supply  funds 
to  a  company  is  within  section  29  ox  the  7  &  8 
Vict.  c.  110;  and  a  contract  for  such  purpose, 
not  submitted  to,  or  confirmed  b]r,  the  snare- 
holders,  under  that  section,  held  void. 

Injunction  dissolved,  restraining  pajrment  of 
calls  to  other  than  certain  parties  under  the 
contract.  Feversham  v.  Camerons,  In  re  Coal' 
brook  Steam  Coal,  and  Swansea  and  Lougher 
Railway  Company,  37  L.  O.  255. 

2.  Where  work  not  included  in  a  contract, 
which  required  a  written  order  in  a  certain 
form,  was  done  with  the  privity  of  the  com- 
pany and  their  engineer :  Held,  that  it  could 
not  be  deemed  extra,  as  no  written  order  had 
been  given. 

Sembie,  that  any  claim  must  be  made  at  law, 
by  action  of  covenant.  Nixon  v.  Taff  Vale 
AaUway  Company,  37  I^-  O.  240. 

eONTBIBUTORY. 

_   Jc/bd'StoOc  Companies'  Winding-up  Act 
A  man  may  be  liable  to  the  creditors  of 
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emopmy  idthout  hemg  Jkble  to  have  kis  aame 
i&serted  in  the  list  of  coiKnbutanBa.  Ik  re 
Rmoick,  1  De  6.  &  S.  S57^ 

&  Sm^je,  that  habiiitf  t»  erediloM  'of  the 
mtapKOf  isnat  <lf  tlielf  «nffioMnt  tm  ^naW  « 
pnxBOD  «  ''  contribalory  "  mAm  tht  act.  H 
mdnfftta,  1  De  G.«;  S.:S6Q. 

3.  Adminigtreior  «f  deceased  broHker.^ka 
admmi^rator  to  a  denesMd  broffaer,  not  hm^ 
his  legal  representatrrc,  was  Md  to  be  wroi^ 
imerted  in  the  liM  of  contribiilories ;  and  the 
report  was  sent  back  to  the  Master  to  be  re- 
viewed. Eaparte  Qiah&hn,  lii  re  Jaim-Stoek 
C^mpaniee'  Winimshup  Aci,  37  L.  O.  2^3. 

4.  A  father,  who  had  purchased  sbaivs  in  a 
banking  company  for  his  son,  misrepresenting 
mm  as  of  age,  and  afterwards  covenanting  by 
deed  that  his  son  should  perform  the  require- 
ments of  the  directors,  is  liable  as  a  contribu- 
tory, under  the  3rd  section  of  11  &  12  Vict.  c. 
45,  by  the  words  "or  otherwise  howsoever.'* 
Exparte  Reavely,  In  re  the  North  qf  England 
Joint-Stock  Banking  Company,  37  L.  O.  253. 

^  leather  of  infant  shareholder, —Indemnity, 
— Shares  in  a  banking  company  were  pur- 
chased for  an  infant  without  disclosing  his 
mfancy,  the  vendor  signing  a  certificate,  re- 
quired by  the  company's  rules,  that  the  pur- 
chaser was  of  age.  On  the  discovery  of  the 
mfancy,  the  infant  s  father  covenanted  with  the 
pubhc  officer  and  two  directors  of  the  com- 
pany that  the  infant  ehould  perform  the  agree- 
■lents  contained  in  the  oon^any'e  deed  of 
a^ement,  and  to  indemnify  the  company: 
«««,  that  the  father*  name  was  property 
placed  on  the  list  of  contributories,  under  the 
Windmg-np  Act,  1848.  In  re  Bsaseh,  i  De 
G.  &  S.  550.  ^ 

«.  Hiuband  of  uresiiaieredehafehMer  acting 
Off  agent,— A  married  woman  became,  by  fltt^h 
description,  a  registered  shareholder  in  a  joint- 
stock  banking  company,  having  purchased  the 
mree  with  money  arising  from  her  separate 
estate- 

The  husband  occasionally  received  the  divi- 
flends  on  the  shares,  but  always  signed  the  re- 
ceipts as  his  wife's  agent.  Though  not  a  re- 
gistered proprietor,  he  attended  some  meetings, 
and  once  held  the  proxy  of  an  absent  share- 
holder, which,  according  to  the  deed  of  setlJe- 
ment,  a  shareholder  alone  could  do,  and  he 
took  part  in  the  proceedings.  Previously  to 
the  dissolution  of  the  company,  his  name  had 
been  substituted,  without  his  consent,  for  that 
of  his  wife  in  the  share  remster :  Hdd,  that  he 
was  not  a  contributory  nader  the  act,  and  his 
name  was,  upon  motion,  ordered  to  be  struck 
out  of  the  list.  Angas,  in  re,  1  De  6.  &  S. 
S60. 

7.  Exceptions  to  the  Master's  report  insert- 
ing a  husband  in  the  list  of  contributories  in 
Jwspect  of  shares  purchased  by  the  wife  out  of 
her  separate  estate,  allowed.  Exparte  Angus^ 
in  re  the  North  of  England  Mnt-Stock  Bank- 
tng  Company,  37  L.  O.  Wl^. 
J  tx  5"*!??*^  *wj«MM  4fiauin^-.fiy  the 
dead  o(.aettl«Dwat4>f  a  baakij 


cutors  of  deceased  shareholders  had  the  option 
of  becoming  sliareholders  on  giving  certain 
notice,  or  of  aelfing  the  shares, ;  and,  until  the 
option  was  execcisec^  the  dividends  might  be 
retained  by  the  company,  as  a  guarantee  funi 
In  default  of  any  fKnoneoEeeating  the  deed  in 
respect  of  such  thaies,  after  aix  months'  notice, 
the  sharss  weie  liable  to  forfaiture.  A  dure- 
hoider  in  the  oon^iany  bequeathed  his  shaiee 
to  his  executor,  in  trust  to  convert  them  into 
money.  I'he  executor  sold  some  of  the  shares, 
but  aid  not  give  the  proper  notice  to  make 
hinnelf  a  sfaaiiebolder  as  to  the  rest,  and  vas, 
never&eless,  permitted  to  receive  the  dividends 
on  them  for  five  years,  signing  the  receipts  as 
executor  only :  Held,  that  he  was  not  a  con- 
tributory without  qualification.  In  re  Am- 
strong,  1  De  G.  &  S.  565;  37  L.  0.  377. 

9.  Shareholder  in  banking  company  under  f 
G,  4,  c.  46. — A,,  a  shareholder  in  a  joiiit4lod[ 
banking  company,  established  under  the  7  6. 
4,  c.  46,  effectuafiy  assigned  his  shares  in  the 
conmaoy  more  than  three  years  prior  to  the 
winding  up  of  such  company,  under  11  &  12 
Vict.  c.  45.  It  appeared  that  there  was  at  least 
one  other  former  shareholder  in  the  same  sitoa- 
tion :  Held,  that^l.  had  been  properly  included 
in  the  list  of  contributories,  and  that  it  was  no 
objection  that  his  name  had  been  placed  on  the 
list  upon  notice  f^ven  by  a  continuing  share- 
holder. Hawthorn,  in  re,  1  De  6.  &  S.  571 ; 
37  L.  O.  319. 

10.  Notice  to  a  contributory  as  executor," 
The  brother  of  a  shareholder  who  died  intes- 
tate was  allowed  by  the  company  to  recei?e 
dividends  on  the  intestate's  shares,  mthont  ad- 
ministering to  his  estate,  on  his  signing  receipts 
as  representative  of  the  intestate:  Held,  tfatt  it 
was  not  competent  for  the  Master,  upon  a  lo- 
tice  to  the  brother,  that  his  name  was  intead«i 
to  be  inserted  in  the  list  of  contributories  in  his 
representative  character,  to  insert  his  name  as 
a  contributory  without  qualification,  in  n 
Glaholme,  1  De  G.  &  S.  583, 

11.  Father  of  infant, — Where  shares  in  a 
banking  company  had  been  transferred  into 
the  name  of  a  minor  by  his  grandmother,  hot 
the  dividends  had  been  paid  to  his  father,  and 
he  had  covenanted  with  the  company  for  the 
payment,  by  the  son,  of  all  instalments  in  le- 
spect  of  those  shares,  and  to  indemnify  the 
conipanv  against  any  loss  which  might  be  oc- 
casioned to  them  by  reason  of  the  son's  niDth 
rity,  or  of  the  payment  of  the  dividends,  the 
name  of  the  father  was  held  to  have  ban  pro- 
perly included,  in  respect  of  those  shares,  in  the 
list  of  contributories,  within  the  meaning  of  the 
Joint-Stock  Ckimpanies*  Winding-up  Act.  h 
re  North  of  EngimdJmt^&tock  Banking  Co^ 
exparte  Reaveley,  i  H.  &  T,  118. 

12.  Notice, — Jurisdiction  of  Master.  ^Oa 
the  death  of  a  shareholder  in  a'banking  coo- 
panv,  the  dividends  weve  i>aid  to  his  hmtho^ 
the  bank  havii^  uatice  that  there  was  no  1^ 
parmmal  xepresenlative.  A  notice  was  lernd 
upaa  him  under  the  Joint-Stock  Companies 
Wiadii|g-<up  Ad^ihat  the  official  nunagerjitp' 
IKMai  Xo  .inteic  his  oauM  as  a  ^ntributoiy  '0 


reqMct  of  tiioee  8liaiie8,*ai  Ifce  wm wantotive  of 
Hit  deceued  sharelioklor :  Hew,  Alt,  under 
dnt  Mtice,  tke  Master  had  no  junadiction  to 
decide  whether  he  -was  a  contribatorT^  'withoot 
qoalificatbOy  or  in  any  other  diaraeter  than  aa 
mentioned  in  the  notice.  In  re  North  t^lSng^ 
had  Jomt^Stoek  BaMng  Co.,  mtpartt  OZoMm, 
1  H.  &  T.  121. 

13.  Father  cf  infani  cestui  que  trust. — Jim 
demmhf, — ^A  fa&erparchaeed  aharea  m  -a  jomt- 
stock  bank,  for  two  infant  sons,  in  the  name  of 
their  uncle  as  a  trustee,  and  the  trade's  name  was 
60  entered  on  theaharo  le^ster  «f  4he  company. 
By  an  agreement  afterwards  entered  into,  the 
nncle  aomitted  that  the  father  was  -entifled  to 
^  profits  of  the  shares  till  the  nmiors  became 
of  age,  and  it  was  agreed,  that  then  the  micle 
shonld  assign  the  shares  to  the  two  mnrore, 
and  the  father  agreed  to  indemni^  the  ancle 
in  respect  of  the  shares.  Tlie  tincre  recehred 
Ae  dividends,  and  paid  them  to  the  father: 
Etldf  that  IJhe  fathers  name  ou|^ht  not  to  be 
inserted  on  the  list  of  contrihatones,  underthe 
Wisding-ap  Act,  1848.  In  re  Jl^wiek,  1  Be 
G.&S.  557;  38  L.O.  11. 

U.  A  former  member  of  a  joint-stock  com- 
pany, having  transferred  his  sraies  within  three 
years  of  the  date  of  the  order  for  its  dissohxtton, 
under  the  Joint-Stock  Companies'  Winding-^p 
Act,  1848  :  Held,  to  be  rightly  included  in  the 
list  of  contributories  settled  by  the  Master 
under  the  70th  section.  In  re  North  of  Eng- 
hnd  Jomt'Stock  Banking  Company,  eoeparte 
Bawtkorn,  1  M'N.  &  G.  49. 

And  see  Joint-Stock  Companies, 

INJUNCnOK. 

1.  JohOJSioek  Compa9»g.--I)ebt.^Sembie, 
Ihk  Coort  will  not  restrain  a  creditor  of  a 

C It-stock  company  from  enforcing  payment  of 
debt  against  an  individual  shareholder,  on 
the  ground  merely  that  the  cieditor  is  himself 
a  shareholder,  ana  therefore  liable  to  contribute, 
as  snch  interference  would  defeat  ^the  rule  at 
Isv,  ^ich,  for  convemence,  enables  creditors 
of  snch  companies  to  recover  their  deibts  by 
Aat  form  of  proceeding.  Rheam  r.  Smith,  2 
PML726. 

2.  Injunction  sranted  against  a  railway  com- 
pany restraining  them  from  entering  upon  land 
where  the  appointment  of  ▼al«sr  was  made  by 
one  mai^trate  only,  and  the  plaintiff  claimed 
moie  than  had  been  paid  into  Court.  IFt2% 
T.  l%e  South  Eusteru  Raibo^y  Compamff,  37 
L  0.356. 

3.  Where  ihe  deviation  from  the  £ne  in  the 
Baflway  Act  is  within  the  limits  allowed*  an  in- 
junction win  not  be  granted.  BsorcbMre  v. 
hmdon  and  Sorih  Western  JSUdbsmt  Oompaui, 
37  L  0.432. 

SeeConfract,!. 

SeeiaMfy.l. 
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bunnesB  is  ony  eaniod  on  for  the  purpose  cs 
winding  up  its  afl^rs,  and  the  same  is  net 
completely  iroirad  up,  aldnmgh  then  he  no 
eMMancMig  tfebts  %o  straiigera. 

An  aclioa,  svt,  or  other  prooeedmg  penfi^g 
«t  the  dale  «tf  Che  petkion,  is  ne  c^sclion  to  m 
aider  of  vefiBronce  nndcr  the  act  In  re  Mar^ 
Ubone  Joint  Stitok  Banking  Company,  emarta 
Ihmtboskj  JWtfo  tuparte  Walker,  »7  L.  O. 
2M. 

2.  Held,  (affinniag  the  decree  of  the  Viee- 
CfaanceUor  Knight  Bruce,)  that  the  inecAveaey 
of  ajoint-aloek  cattle  ineurance  company  was 
not  proved  hy  eho^ng  a  loss  on  the  ptemiuim 
in  consequence  of  tl»  average  being  too  low 
and  the  eaoeea  df  future  liabilities  over  the  pr&* 
sent  capital,  as  the  former  might  be  altered,  and 
the  latter  oould  not  be  considered,  the  liability 
being  remote  and  the  premiums  on  the  pohcies 
forming  a  fund  to  meet  the  policies  when  due. 
Ewparte  Spadanan,in  re  the  AgricuUmriet  Cattle 
Insurance  Company,  37  L.  O.  511. 

3.  Contfibatory, -afield,  that  an  ezecusor  dff 
a  deceased  party  was,  under  the  circumstances^ 
wrongly  inserted  in  the  list  of  contributories 
under  the  11  &  12  Vict.  c.  45,  s.  3.--Eapm1e 
Armstrong,  in  re  tke  North  of  England  Jeint^  , 
Stock  Banking  Company,  37  L.  O.  377. 

See  ContriinUory, 

LAND. 

I  W,  4,  c  6a — Bengal  gooemment  notes. — 
Bengal  gaverameat  notes  are  land  within  the 
meaning  of  the  act,  1  W.  4,  c.  60.  In  re  Dyee 
Sombre,  e^^te  McDowell,  1  M'N.  &  G.  101. 

lands'  clausks  cokbolidatiok., 

I.  The  instrument  by  which  a  surveyor  is 
appointed  under  the  65th  section  of  the  Lands' 
Clauses  Consolidation  Act,  need  not  specify 
either  the  lands  which  the  surveyor  is  to  value, 
or  the  course  of  the  railway. 

The  sureties  in  a  bond  to  be  given  to  the 
landowner,  under  that  sectioi^  may  be  ap- 
pointed without  notice  to  the  landowner;  but 
the  money  secured  by  it  ought  not  to  be  made 
payable  on  demand.  The  condition  of  the 
oond  ought  to  adopt  the  words  of  the  section, 
and  maice  the  money  payable  either  to  the 
obligee  or  into  the  Buik  of  England,  "as  the 
case  may  require." 

Money  paid  into  Cfae  bank  nnder  the  86th 
8ectLoa»  to  the  credit  of  eaeparte  the  promoters 
of  the  undertaking,  the  account  of  the  land* 
ownci;heki  to-be  rightly  paid  in.  Poyndsm. 
Great  Northern  BaSway  Qompany,  16  Sim.  3. 

Cms  oiled  ja  the  indgaient :  Budges  t.  WiHs» 
fieaiers^,  sad  Wtgnaeath  JUilwsy  Coapaay ,4 
Rail.Ca.6SaL 

S.  KSonMitionefhond.^K  bond  to  aecnve  tha 
oayment  of  the  oompensation  mon^  to,  or  te 
«leposit  of  it  in  the  bank  for,  A.  B.,  his  eaa* 
caton,  9r*.,  but  ni9t  lafiwring  to  ^  the  paftiaa 
hMere#led  in  the  premises,'^  is  suSeieat  la 
aatiefy  the  tenae  df  the  65th  eeetion  af  fStst 
Lands'  Chmaes  Coaaofidalmi  Act,  whaia  tin 
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WtOiff  y.  South  Sastem  RaUway  Company,  1 
H.&T.56. 

3.  Neglect  of  company  to  settle  with  owner. — 
The  fact  that  a  railway  company  haa  had  ample 
time  for  settling  with  the  owner  of  land  aa  to 
the  amount  of  compensation,  but  has  neglected 
to  do  8o>  will  not  preclude  them  from  taking 

Ciession,  under  the  85  th  section  of  the 
ds'  Clauses  Consolidation  Act,  upon  com- 
plying  with  the  directions  of  that  section ;  and 
if  the  company  take  possession,  when,  in  con- 
sequence of  some  false  step,  they  were  not  en- 
titled to  do  so,  that  section  does  not  become 
inoperative,  but  they  are  at  libertjr  to  correct 
their  error,  and  their  possession  will  then  be 
authorised.  JVilley  v.  South  Eastern  Railway 
Company,  1  H.  &  T.  56. 

4.  Construction, — Bon</.—/n/«reW.— Where 
a  party  has  a  beneficial  interest  in  property 
proposed  to  be  taken  by  a  railway  company,  it 
IS  competent  for  the  company  to  deal  with  him 
solely  in  respect  of  such  interest;  and  in 
giying  the  bond  and  complying  with  the  other 
requirements  of  the  85th  section  of  the  Lands' 
Clauses  Consolidation  Act,  1845,  it  is  re- 
quisite for  the  company  only  to  have  re- 
nrd  to  the  particular  interest  of  the  party 
from  whom  they  so  purchase.  The  circum- 
stance, that  the  original  taking  possession  by 
the  company  had  been  irregular  from  the  in- 
sufficient amount  of  the  bond  given,  is  no  ob- 
jection to  a  subsequent  bond  given  in  a  suffi- 
cient amount,  so  as  to  exclude  the  operation  of 
the  85th  section. 

Although  in  such  a  case  a  question  may 
arise  as  to  the  time  from  which  interest  will  be 
payable,  yet  the  Court  will  not,  on  this  ac- 
count, restrain  the  company  from  proceeding 
with  their  works  after  giving  a  bond  in  the 
terms  pointed  out  by,  and  complying  with  the 
other  provisions  of,  the  85th  section.  Willey 
v.  South  Eastern  Railway  Company,  1  M'N.  & 
6.58. 

See  Radiway,  1. 

LUNACY. 

Ad  interim  committee, — 1  9V,  4,  c.  60,  s.  3.-* 
Ad  interim  committee  incapable  of  conve3ring 
under  the  act  1  W.  4,  c.  60,  s.  3.  In  re 
Poulton,  I  M'N.  8e  6. 100. 

MABBIAOK  ACT. 

In  settling  the  property  of  a  minor,  who  has 
been  married  in  fraud  of  the  provisions  of  the 
Marriage  Act,  4  6. 4,  c.  76,  the  Court  is  bound 
to  carry  into  effect  the  directions  given  by  the 
act  for  preventing  the  oflfending  party  from  de- 
riving any  pecuniary  benefit  from  the  marriage, 
as  far  as  may  be  without  prejudicing  the  pe- 
cuniary interests  of  the  innocent  party  and  the 
isaoe  of  the  marriage.  And  tlMrefore,  in  a 
case  where  the  minor  was  a  female,  the  Court 
refiised.iks  aanctios  to  a  general  power  of  ap- 
poiotment  being  given  to  ber,  in  case  she 
ahould  die  before  her  fau^Mn4-over  one-third 
of  her  property,  though  there  should  be  chtl- 
dceni  aa  ahe  might  «i9rciee  it  in  favour  of  her 
husband  to  the  prejudice  of  the  children ;  but 


the  Court  approved  of  a  power  being  given  to 
her,  in  case  uie  survived  her  husband,  thongb 
there  should  be  children,  of  appointing  one- 
third  either  by  deed  or  will,  as  it  was  for  her 
benefit  to  be  able  in  that  case  to  mske  pro- 
vision for  a  second  marriage. 

Held,  also,  that  it  was  no  objection  to  the 
settlement^  that  a  child  dying  in  the  lifetime  of 
the  father,  after  having  attained  a  vested  in- 
terest under  its  limitations,  might  bequeath 
such  interest  to  the  father.  Attomey-Generd 
V.  I/iicaf,2Phill.753. 

MINING  COMPANIES. 

1.  The  2nd  section  of  the  Joint-Stock  Com-    i 
panics'  Winding-up  Act  is  not  intended  to  a-   ' 
tend  the  operation  of  the  act  to  all  mimng    i 
companies;   but  it  merdy  declares  thatraa 
companies  as  would  have  been  within  the  pro-    | 
visions  of  the  act  under  the  1st  section,  if  they 
had  been  established  for  any  other  purpose,  are    | 
not  to  be  excluded  merelv  because  they  are 
mining   con^panies,    semble.      In    re    Whed    \ 
Looell  Mininy  Company,  emparte  Wyld,  1  H. 
&  T.  125.  I 

2.  Cost  book  principle,r-~A  mining  company, 
on  the  "  coet-book  "  eystem,  formed  before  the    I 
passing  of  the  Joint-Stock  Companies'  Wind* 
mg-up  Act,  is  not  within  its  operation.    In  n    I 
Wheal  Lovell  Mining  Company,  exparte  Wyldt    i 
1  H.  &  T.  125.  I 

3.  Mining  companies   formed  before  the    i 
passing  of  the  act  1 1  &  12  Vict.  c.  45,  are  not    ' 
within  its  provisions^  the  intention  of  the  2nd    i 
section  being  only  to  bring  the  assocbtions 
therein  mentioned  within  the  description  and 
operation  of  the   1st  section.     In  re  Wheal 
Lovell  Mining  Company,  eaparte  Wyld,  1  M^'. 
&G.  1. 

MORTGAGE. 

See  Building  Society, 

MORTMAIN   ACT. 

Bank  Shares, — Held,  that  railway  debentoier 
for  moneys  borrowed  upon  the  credit  of  the 
undertaking  are  not  charged  upon  land  within 
the  Statute  of  Mortmain;  but  certain  bank 
shares,  held  to  be  within  the  act.  Myers  v. 
Perigal,  37  L.  O.  452. 

MUNICIPAL  CORPORATION. 

Charity, — Thutees, — Since  the  passiiiff  of 
Municipal  Corporation  Act,  the  estates  of  the 
Hospital  of  St.  John,  at  Chester,  were  held  to 
be  devested  from  the  corporation,  and  nev 
trustees  were  appointed  under  the  act,  there 
being  no  corporation  in  the  master  and  brethren 
of  the  hospital.  Attorney-General  v.  Corpon- 
tion  of  Chester,  27  L.  O.  334. 

PIBR   COMPANY. 

Not  within  the  Wiuding-up  Act.'-k  pur 
company,  incorporated  by  act  of  parliament, 
with  power  to  levy  tolls  for  the  use  of  the  pier, 
(including  its  use  as  a  promenade,)  to  erect 
baths,  quays,  wharfs,  and  warehouses:  Heli, 
not  BO  clearly  a  trading  or  commercial  com- 
pany,  aa  to  be  within  the  Jmnt-Stock  Com* 
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panies'  Winding-up  Act*  1848,  which  oaght 
onlj  to  be  applied  in  plain  cases. 

Qwere,  whether  a  case  at  law  can  he  directed 
to  determine  if  a  company  is  within  the  act. 
Enarte  Surge,  in  re  Heme  Bay  Pier  Company, 
1  De  G.  &  S.  588. 

RAILWAY. 

1.  Deposit. — Land  clauses, — The  sum  de- 
podted  Dy  a  railway  company  in  Court  under 
the  85th  section  of  the  Lands'  Clauses'  Act,  8 
Vict.  c.  18,  is  not  subject  to  any  lien  for  the 
costs  of  t)ie  vendor ;  but  upon  due  performance 
of  the  condition  of  the  bond  mentioned  in  the 
same  section,  the  company  are  entitled  to  have 
the  money  paid  out  to  them,  notwithstanding 
the  pendency  of  a  question  between  them  and 
the  vendor  with  respect  to  such  costs.  Exparte 
Stevens,  in  re  London  and  South  Western  Rail, 
Estension  Act,  2  PhiU.  772. 

2.  Indifferency  of  surveyor, — Form  of  bond, 
—A  nomination  by  the  justices,  under  8  Vict, 
c.  18, 8. 85,  of  the  surveyor  employed  by  the 
company,  and  who  has  already  in  the  course  of 
such  employment  valued  the  land,  does  not 
necessarily  invalidate  a  bond  under  the  section. 

Hie  approval  of  sureties  in  a  bond  under  the 
same  section  may  be  given  by  the  justices,  on 
ao  espm'te  application  of  the  company. 

But  if  sucn  a  bond  be  made  to  landowners 
jointly,  they  being  tenants  in  common  of  the 
land,  it  is  not  a  sufficient  compliance  with  the 
act 

SemUe,  that  the  conditions  of  the  bond  must 
be  for  payment  absolutely,  and  not  on  demand. 
Langkam  v.  Chreat  Western  Railway  Company, 
1  De  G.  &  S.  486. 

3.  Swmaidng  jury, — Taking  interim  pos' 
fwion,— Injunction, — ^Notice  given  to  a  land- 
owner by  a  railway  company  of  their  intention 
to  sommon  a  jury,  does  not  render  it  inequit- 
able for  them  to  proceed  in  the  meantime  under 
the  8  Vict.  c.  18,  s.  85,  to  obtain  possession. 

Nor  is  it  a  sufficient  ground  to  restrain  the 
company  from  chan^png  the  aspect  of  the  pro- 
perty, that  the  jury  may  be  thereby  prevented 
from  accurately  awardmg  compensation  with 
Tefereace  to  its  original  state.  Lanaham  v. 
Great  Northern  Railway  Company,  i  De  G.  & 
S.486. 

4.  Arduted's  charges. — ^The  charges  of  an 
architect  on  rebuildings  muat  be  paid  out  of 
the  purchase  money,  not  as  additional  expenses* 
h  re  Wainman,  37  L.  O.  473. 

^.Specific  performance,  —  The  Court  will 
direct  the  specific  performance  of  an  agreement 
by  providing  certain  convenient  ways  from  one 
portion  of  land  to  another,  without  erecting  a 
bridge.  Sanderson  v.  The  Cockermouth  and 
Workington  Rail  Co,,  37  L.  O.  317. 
And  see  Mortmain  Act, 

KAILWAY  CLAUBBS'  CONSOLIDATION. 

A  notice  given  by  a  railway  company^  under 
the  32nd  sec^n  of  the  Railway  Clauses'  Con- 
solidation Act,  of  tlieir  in^ntion  to  take  tem. 
porary  possession  of  land,  ought  to  state  for 
vfaidi  of  the  purpof^  mentioned  in  that  sec- 
tioQlbe  land  is  m^^nt  to  he  used.    A  notice 


that  the  company  intends  to  enter  upon  the 
land  for  those  purposes,  or  some  or  one  of  them, 
is  not  sufficient.  Poynder  v.  Great  Northern 
Railway  Co.,  16  Sim.  3. 

THKLLU880N  ACT,  39  &  40  GEO.  3,  C.  98. 

Thist  — A.  sum  of  stock  was  by  deed  trans- 
ferred to  trustees  on  trust  to  accumulate  the 
dividends  during  the  joint  lives  of  A.  and  B,, 
and  on  the  decease  of  A,,  if  B,  should  be  then 
living,  on  trust  to  pay  B,  the  dividends  of  the 
stock  and  the  accumulations  for  life,  and  after 
the  decease  of  £.,  whether  the  same  should 
happen  in  the  lifetime  of  ^.  or  not,  the  capital 
and  accumulations  to  be  in  trust  for  D.  on  at- 
taining 21,  or  marriage:  Held,  first,  that  in 
construing  the  act,  the  same  construction  must 
be  applied  to  a  deed  as  to  a  will ;  and  secondly, 
that  tne  above  trust  was  good  only  for  so  much 
of  the  joint  lives  of  A,  and  £.  as  expired  in  the 
lifetime  of  the  settlor.  In  re  Lady  Rosslyn*s 
Trust,  37  L.  O.  223. 

WINDING-UP   ACT. 

1.  Compromise  with  contributories.^^An  offi« 
cial  manager  of  a  joint-stock  company  appointed 
under  the  Winding-up  Act,  1848,  entered  into 
an  agreement  with  the  executrix  of  a  deceased 
shareholder,  to  accept  2,000/.  in  lieu  of  a  much 
larger  sum  claimed  to  be  due  in  respect  of  the 
then  present  call  already  made,  and  together 
with  a  security  for  the  contribution  by  her  to- 
wards any  future  calls,  to  the  extent  of  1,000/., 
as  a  compromise  of  all  claims  of  the  company 
on  the  executrix  and  her  testator,  of  which 
agreement  the  Master  certified  his  approval  by 
a  special  report.  The  Court,  upon  motion, 
connrmed  the  report.  In  re  Nister  Dale  Iron 
Co.,  in  re  Hughes,  1  De  6.  &  S.  606. 

2.  Defaulting  shareholder.-— The  provisions 
of  the  11  &  12  Vict.  c.  45,  are  not  to  be  used 
for  the  purpose  of  settling  controverted  points 
between  individual  shareholders  and  the  com- 
pany. Thus,  where  a  company  had  instigated 
one  of  its  creditors  to  recover  from  a  defai^ting 
shareholder  a  debt  for  which  the  company  was 
liable,  the  Court  held  that  the  shareholder 
could  not  proceed  to  obtain  a  conditional  order 
for  dissolution  under  the  12th  section  of  the 
act,  and  that  the  circumstances  of  the  case  in 
question,  though  falling  within  the  scope  of  the 
6th  section,  afforded  no  test  of  insolvency. 
In  re  Wheal  Lovell  Mining  Company,  exparte 
Wyld,  1  M'N.  &  6. 1. 

3.  Pendency  of  suit. — Preliminary  inquiries, 
— In  order  to  obtain  an  order  under  the  Joint- 
Stock  Companies'  Winding-up  Act,  1848,  for 
the  dissolution  of  a  company  and  the  winding 
up  of  its  affairs,  it  is  not  essential  that  there 
should  be  debts  of  the  company  remaining  un- 
paid ;  nor  is  it  an  objection  that  a  suit  is  pend- 
ing, which  has  been  instituted  <m  behalf  of  the 
shareholders  against  the  directors,  for  the  pur* 
pose  of  making  them  personally  liable  for  cer- 
tain losses,  but  not  asking  for  the  dissolution 
of  the  company.  In  re  Marylebone  Joint-Stock 
Bankitui  Company^  esmarte  Walker,  1  H.  &  T, 
100 ;  Esfarte  Troutheck,  ib. 

4.  ilcf  to»  by  areditar  against  ^m^older.'^ 


1  a JBiaing  ooBoymf  and  ODftof 
IIm  flJuuceholdenEi,  napoctkig  h^lnkiUtar  top^ 
calls,  the  company  procnrad  aon  oi  tUc 
ditora  to  bring  an  actbn  against  him.  He 
aenred  notice  m  tbe  action  on  the  compaayj 
bat  tiiey  took  no  stent  to  stay  tile  actioa  or  in- 
itannl^  the  sharehcHden.  Them  iper»  no  dr- 
comatances  to  satisfy-tliB  Comt  that  tSbo 
mm  J  was  not  in  a  solvent  eoaditkmr  KM, 
ttat,  altiioiigh  tlie  case  came  witiun  tbo  letter 
ef  Ae  5tharti(^  of  the  Sth  seetion  of  the  11  & 
Iti  Yict.  e.  45,  yet,  as  the  action  arose  out  of 
the  dispute  between  the  afiareholder  and  the 
company,  and  not  ttom  their  inabiltty  to  pay, 
he  was  not  entitled,  nnder  the  chrcnmstanees, 
to  an  order  for  winding  up  the  concern,  h^  re 
Wheal  iMvellMimmg  Co.,  expnrU  Wyld,  I  H. 
&  T.  126. 

5.  TewU  of  inso9vmBef. — Bvidmce  tn  qppo* 
MNoa. — If  the  tests  which  are  Erected  by  ^ 
act  to  be  applied  to  try  the  solvency  of  a  com- 
pany BtricUy  and  literally  ^i(4y  to  a  particular 
company,  but  the  presumption  ansing  there- 
fi-om  is  rebutted  iy  the  evidence  offered  in 
opposition  to  the  petition*  so  that  there  is  no 
reason  to  believe  that  the  company  is  in- 
solvent, the  Court  will  refuse  to  interfere.  In 
re  Wheal  LoveU  Minimg  Co^  exparte  Wyld, 
1  H.  &  T.  125. 

6.  Form  of  proceedings. — Form  of  petition, 
order,  and  proceedings  under  the  Joint-Stock 
Companies  Winding-up  Act.  In  re  North  qf 
England  Banking  Co,,  in  re  Joint»Siock  Com- 
panies' Winding-up  Act,  1848,  1  De  G.  &  S. 
545. 

7.  Notice  of  insertion  qf  name  with  ^tia/t^- 
cation. — On  a  notice  to  a  person  that  her  name 
was  inserted  in  the  list  as  a  contributory  in  a 

£  articular  character,  she  attended  before  the 
[aster  by  her  solicitor,  to  oppose  the  insertion 
of  her  name  altogether  :  Held,  that  she  did  not 
thereby  waive  any  objection  to  the  sufficiency 
of  the  notice,  for  the  purpose  of  enabling  the 
Master  to  decide  that  she  was  a  contributory 
without  qualification ;  and  the  Master  who  had 
80  decided  upon  such  a  notice,  was  directed  to 
review  his  report.  Quare,  whether,  in  such  a 
case,  a  new  notice  can  effectually  be  given.  In 
re  Hutchinson,  I  De  G.  &  S.  563. 

8.  Executrix  of  deceased  shareholder. — 
Assets  exhausted, — A  testator  was  a  share- 
holder in  a  joint-stock  banking  company, 
which  was  established  under  the  provisions  of 
the  7  G.  4.  c.  46 ;  and,  according  to  the  deed 
of  settlement  of  which,  personal  representatives 
of  deceased  shareholders  might  become  share- 
holders, on  giving  certain  notices.  'Vhe  exe- 
cutrix never  gave  the  prescribed  notices,  but 
repudiated  all  interest  m  the  concerns  of  the 
company.  By  her  affidavit,  in  the  course  of 
the  proceedings,  under  the  Winding-up  Act, 
1848,  she  deposed  that  the  testator's  assets 
were  under  20^,  and  had  been  all  exhausted  in 
payment  of  debts : — Held,  that  her  name  had 
been  properly  placed  upon  the  list  of  contri* 
butones  as  executrix,  is  re  Thomas,  I  Do  G. 
&S.579, 


m  a 


9^  J^MiiS0^<2l^4iReAMrik*"*1 
butory. — Whem.  m  BhrnAa  ~ 
had  takm  tUk  tfas  pioper  atq^  wiUna  la 
pNrarer  to  mtig^  hev  dMoi^  hnti  tlH  disKton 
Qmitte&to  aMBOt  to  oi  duMnt  from  thank 
for  a  period  exceeding  two  wMtbH,  and  mtii 
the  company  stopped  nayment:  Held,  thai, 
nevertheless,  the  name  of  such  shareholder  had 
been  properly  placed  upon  the  list  of  contriba- 
toriea  witiiont  queifficstioo.  In  r€  Ckartres,  1 
De  G.  &  S.  981. 

10.  Pndencyi  qf  Mur.r-^It  is  not  a.  snffideat 
objectioa  to  a  petition  for  winding  up  tb 
affairs  of  a  companyj^  under  II  &  12\id.c 
45,  that  there  are  no  debts  due  fcom.  the  con. 
pany,  or  that  the  petitionee  is  one  of  the  di- 
rectors against  whom  a  suit  in  Chanceiy  is 
pending,  seeking  to  make  them  peoK>iuQj 
liable  to  the  shareholders  £arr  the  losses  of  the 
eompanv.  Eaeparte  Walker,,  X  Da  G.  &  S. 
585 ;  ExparU  Tromtbedci  ib*. 

lU.  What msi ammmtial cow^miyc^kx^ 
gistered  compamf  Hm  the  innmnce  of  s((n^ 
cultural  cattle^  Hdi,  not  ao  dearly  a  tndng 
or  commercial  oompany  aa  to  bo  within  tie 
operation  of  the  Wktding<*ttp  Ad  of  I&4i6.  Ex- 
parte  Stockman,  ta  re  Ameultmri^  Celtic  h- 
surance  Co.,  1  De  Gw&  S»  59d. 

12w  PrmrieionaUy  regietered  reuimey  con- 
panies, — ^An  order  under  the  Winding-up  Act, 
1848,  made  in  the  case  of  a  provisionallf  re- 
gistered railwav  company.  If  no  office  of  the 
company  can  be  ftrand,  the  Oourt  may  make 
the  winding-up  order,  on  the  petition  baying 
been  advertised  accorcKng  to  the  act,  and  upon 
a  consent  on  the  part  of  some  member  of  tbe 
company.  In  re  Brighkm,  Lewes,  emd  ftm- 
bridge  WeUs  Direot  Rmhemy  Company,  1  De 
G.  &  Sw  604. 

13.  Mining  companies  on    the  cost-book 

Srinciple  are  included  in  the  2nd  section  of  the 
oint-Stock  Companies'  Winding-up  Act,  (11 
&  12  Vict.  c.  45.)  In  re  Wheal  LoveU  Mhiss 
Co,,  exports  Wyld,  37  L.  O.  213. 

14.  A  compan]^  having  disputed  claims  span 
it,  but  not  being  insolvent,  cannot  be  brought 
within  the  operation  of  the  Joint-Stock  Com- 
panies' Winding  up  Act,  though  otherwise 
liable  to  its  provisions. 

Where  a  question  arises  upon  a  doubtfol 
construction  of  the  act,  costs  will  not  be  al- 
lowed. In  re  11  4-  12  Viet,  c,  45,  and  Wh^l 
LoveU  Mining  Company,  exparte  Wyld,  M,  Pt 
37  L.  0.292. 

15.  A  railway  company,  formed  for  the  par« 
pose  of  "  conveying  passengers  and  goods,  is  an 
association  within  the  provisions  of  the  Joint' 
Stock  Companies'  Wmding*up  Act,  1848, 
being  for  "  a  commercial  or  trading  purpose, 
or  for  a  purpose  of  profit;"  and  the  company 
having  failed,  an  order  was  made  for  windin/^ 
it  up  under  the  provisions  of  the  act.  ExperU 
Barber,  m  re  London  and  Manekester  Dinel 
Raikoay  Co.,  37  L.  O.  492. 

See  CaitU  buuranee  Company  ;  Cbs* 
tr^mtory.'Joint^SioekCoiiiqmay.MimffQm^ 
pa»y2  Fier  Compant^ 
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LEGAL  RESULTS  OF  THE  SESSION 
OF  PARLIAMENT. 

.  AitTHOUGH  many  measures  involving 
extenare  duuoees  in  the  law^  have  heen 
abiDdoned,  wimdrawsy  or  postponed,  upon 
Tirioiis  grounds,  it  must  be  admitted  the 
kgal  resdts  of  the  Session  just  brought  to 
A  dose,  are  not  deficient  in  variety  or  im- 
poitaace.  Besides  the  Baankrupt  Law  Con- 
ioUdaium  Act,  and  the  Small  BebU  Act 
Jmatdment,  which  fanned  the  subject  of 
repeated  commentary  in  these  pages,  .and 
ue,  undoubtedly,  in.  a  professional  view,  the 
moat  important  measures  of  the  Session, 
many  other  branches  of  the  law  have  been 
objected  to  legislative  interference  with 
gietter  or  less  prcHnise  of  advantage. 

We  observe  with  some  concern,  that  ws 
tgMro^e  acts  obtained  the  Royal  Assent 
dumg  the  Session,  bearing  directly  upon 
the  Laws  Relating  to  the  Poor,* 

Assuming  that  the  provisions  contsined  in 
these  seversd  acts  were  one  and  all  desirable 
and  expedient,  still  it  is  matter  of  regret, 
that  they  should  not  have  been  compre- 
hended in  a  single  statute.  When  the  sub- 
ject is  thus  dealt  with  by  piecemeal,  as  it 
were,  we  are  forced  irreastibly  to  the  con- 
clusion, that  the  Legislature  has  not  pro- 
ceeded upon  any  clear  or  defined  principle, 
^d  that  the  enactments  added  to  this 
hranch  of  the  law,  have. not  been  proposed 
J>r  adopted  for  the  furtherance  of  any  sys- 


The  Jmointtnent  of  Overseers'  Act,  (print- 
ed Lej(.  Obs.  vol.  37,  p.  448,)  obtained  the 
Royal  Assent  on  the  22nd  March  last;  the 
OtUdoor  Pamper^  Act,  (printed  ante,  v,  101,) 
on  the  UlhMBy;  the  ^Distress  for  Rates'  Act, 

etjdMle.p.  137,)  on  the  same  day;  tiie 
BOiefiQitiesmdB^fWtf^'y  Ant,  (printed 
^' P-  35(IU)  on  .the  asih  July;  the  Stock  to 
^00^^  Asseismeut  Axt^9n  the  same  day;  and 
toe  Poor  Law  Unions'  Act,  on  the  let  August. 
VOL.  xxxvm.  No.  1,118. 


tematiBed  p)^.  The  Poor  Laws  are.necea- 
sarily  to  a  great  extent  administered  by 
thosewfaoare  not  profeasioiialhrwyeTs,  and  tin 
multiplication  ox  legislative  provisions  to 
gnide  the  conduct  or  influence  the  judg* 
ments  of  such  persons,  is  already  a  serious 
evil  well  deserving  the  consideration  of  the 
Legislature. 

The  extent  and  variety  of  the  statutory 
provisions,  recently  passed,  affecting  the 
jurisdiction  and  mode  jof  procedure  of  jus- 
tices at  Petty  Nand  Quarter  Sessions,  have 
thrown  a  great  .additional  burthen  upon, 
and  materially  increased  the  responsi- 
bilities oi^  this  important  class  of  func- 
tionaries. The  Session  of  1849  has  im- 
posed upon  the  magistracy  jof  the  country, 
the  obligation  of  making  themselves  fami- 
liar with  the  Petty  Sessions'  Act^  (printed 
ante,  p.  78,)  and  the  more  important  mea- 
sure which  passed  on  the .26th  ult.,  "To 
Amend  the  Procedure  in  Courts  of  General 
(garter  Sessions  of  the  Peace  in  England 
and  Wales,  and  for  the  Better  Advance- 
ment of  Justice  in  Ciases  within  the  Juris- 
diction of  these  Courts."  It  will  be  more 
convenient  to  enter  into  an  examination  of 
the  alterations  introduced  by  this  act  in 
Quarter  Sessions  Practice,  after  thfe  act  has 
been  submitted  to  our  readers.  It  hem 
been- remarked,  however,  that  the  attempt 
to  estabhsh  uniformity  in  the  time  fixed  fur 
notice  of  appeal  hy  this  act,  is  not  a. parti- 
cularly favourable  specimen  of  modem 
legislation.  After  reciting  the  expediency 
of  rendering  the  law  more  uniform  in  cases 
of  appeal,  the  first  section  enacts : 

"That  in  every  case  of  appeal  (except  as 
hereinafter  mentioned)  to  any  Court  of  Gene- 
ral or  Quarter-Sessions  of  the  »Peace,  fourteen 
t^ear  days'  notice  of  appeal  at  least  nball  be 
grven,  "and  'such  'sfaallHtye  sufficient  notice,  'any 
act  or  aete,  orntiymie  w  practice  df  any  Court 
or  Courts,  to  the  •^vofHrary  notwithstanding; 
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and  such  notice  of  appeal  shall  be  in  writing, 
signed  bv  the  person  or  persont  giving  the 
same,  or  d^  his,  her,  or  their  attorney  on  his, 
her,  or  their  behalf,  and  the  grounds  of  appeal 
shall  be  specified  in  eveiy  snch  notice :  Pro- 
vided always,  that  it  shall  not  be  lawful  for  the 
appellant  or  appellants,  on  the  trial  of  any  soch 
appeal,  to  go  into  or  give  evidence  of  any  other 
ground  of  appeal  besides  those  set  forth  in 
such  notice." 

The  exception  referred  to  in  this  section, 
however,  is  of  such  an  extensive  character, 
as  greatly  to  diminish  the  utility  of  the  rule, 
for  we  &id  it  declared  by  the  second  sec- 
tion: 

"  That  none  of  the  provisions  hereinbefore 
contained,  relating  to  notices  of  appeal,  shall  be 
construed  to  affect  or  alter  the  law  as  to  notice 
of  appeal  against  a  eumnuay  eonvietum,  or 
against  an  order  of  removal,  or  against  an  order 
under  any  statute  relating  to  pauper  bmatics,  or 
against  an  order  in  bastardy,  or  ag^nst  any 
proceeding  under  or  by  virtue  of  any  of  the 
statutes  relating  to  her  Majesty's  Revenue  of 
Excise  or  Customs,  Stamps,  Taxes,  or  Post- 
office,  but  the  law  with  regard  to  notices  of  all 
such  appeals  shall  be  deemed  and  taken  to  be 
the  same  as  if  the  provisions  hereinbefore  con- 
tained had  not  been  enacted." 

In  a  matter  obviously  the  subject  of  arbi- 
trary regulation,  it  is,.to  say  the  least,  unfor- 
tunate, that  some  rule  could  not  be  made 
applicable  to  every  class  of  ftpp£Al>  so  far  as 
regards  the  time  for  notice.  The  new  act 
also  contains  some  provisions  for  the  encou- 
ragement of  references  to  arbitration  from 
the  Quarter  Sessions,  which,  considering 
how  unsatisfoctorily  the  practice  of  arbitra- 
tion is  found  to  work  in  the  Superior  Courts 
of  LaWf  cannot  be  expected  to  obtain  uni- 
Tersal  approval.  The  Quarter  Sessions  Pro- 
cedure Act**  does  not  come  into  operation 
before  the  1st  day  of  November  next»  so 
that  its  provisions  will  not  take  effect  until 
after  the  next  Michaelmas  Sessions,  a  sus- 
pension which,  it  must  be  admitted,  is  con- 
▼enient  and  judicious. 

The  only  measures  directly  affecting  the 
Law  of  Real  Property,  passed  durine  the 
Session,  are  the  Ineloiure  of  Common?  Act 
JBxteneioH  ;  the  Drainage  of  LatM  Act ; 
the  Seqaeetratori  Retnedies  Act,  and  the 
Defective  Powers  of  Leasing  Act,*^  (printed 
ante,  p.  187,)  but  the  immediate  oneration 
of  which  last  act  has  been  postponed  by  the 
Defect*  in  Leases  Suspension  Act,  intro- 
duced expressly  for  this  purpose. 

The  acts  of  the  Session  relating  to  the 
Criminal  Law,  are  the  Larseny  Acts  Amend' 
ment,  which  has  been  discussed  as  well  as 


^  ated  as  the  12  &  13  VieUc46. 
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printed  in  previous  numbers,  and  th^  act  for 
the  Protection  of  Women,  containing  some 
provisions  of  a  novel  character.  Perhaps 
under  the  head  of  criminal  law  should  auo 
b6  dassed,  the  CruelUf  to  Animals  Preven- 
tion Act. 

The  Joint  Stock  Companies  Amendment 
Act,  which  obtained  the .  Royal  Assent  on 
the  last  day  of  the  Session,  is  sufficicntiy 
important  to  call  for  a  distinct  notice,  and  s 
similar  observation  is  applicable  to  the 
Trustees  Relief  Ad,  which  with  the  Petty 
Bag  Office,  and  the  Lord^s  Costs  Taxatim 
Act,  completes  the  enumeration  of  the  acts 
passed  in  the  Session  of  1849,  in  re^)ect 
of  which  the  legal  profession  may  be  con- 
sidered peculiarly  interested. 

It  seems  to  have  been  unanimonsly 
conceded  that,  at  the  close  of  the  Ses- 
non,  bills  were  passed  with  a  degree  of 
haste  and  an  absence  of  deliberation  wbicfa 
renders  it  extremely  probable  that,  in 
some  instances,  the  work  thus  imperfectly 
done  will  have  to  be  done  over  again. 
As  already  intimated,  there  is  too  nrodi 
reason  to  fear  that  the  Bankruptcy  Oon- 
solidation  Act  must  be  compreneiHled  in 
the  cat^^ry  of  measures  on  which  much 
time  has  been  unprofitably  spent,  althonji^ 
we  by  no  means  subscribe  to  the  aocunuy 
of  the  description  which  Vioe-ChanceDor 
Knight  Bruce  gives  of  it  to  the  CommoBS 
Committee,  when  he  states  that,  "  so  far  as 
it  is  not  objectionable,  it  is  of  very  httk 
importance  indeed.''  It  appears  to  us,  with  { 
submission,  to  be  a  measure  of  no  ordinair 
importance,  and  it  is  much  to  be  lamented  i 
that  the  usual  precautions  were  not  taken  ' 
to  render  it  less  objectionable  and  insure  a 
fulfilment  of  the  reasonable  expectations  en-  | 
tertained  in  regard  to  it  by  the  oommeroal 
and  trading  community.  i 


COUNTY  COURTS.— RETURNS  TO 
PARLIAMENT. 

We  now  proceed  to  state  the  results  d 
the  returns  made  to  the  House  of  Com- 
mons, and  ordered  to  be  printed  on  the  1st 
June,  of  the  number  of  plaints  entered  in 
the  Coun^  Courts,— 4he  causes  tried, — tlie 
sittings  of  the  courts, — the  monies  received 
and  paid  from  1st  June  to  3l8t  Dec.  1848, 
inclusive. 

It  appears  from  the  returns*  that  there 
are  491  County  Courts,  and  the  number  of 
plaints  was  427,61 1,  being  something  lessi 
on  the  average,  than  a  thousand  for  cscb 
court,  or  rather  more  than  three  pliiots 
per  diem,  excluding  Sondays.  ^ 
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attorneys  to  aboat  7  per  cent,  of  the  said  sum., 
The  remainder  is  composed  of  the  Court  and 
officers'  fees,  which  amount  re-appears,  and  is 
included  in  the  columns,  showing  the  separate 
amount  of  the  fees  of  each  officer  and  the  pro* 
duce  of  the  General  Fee  Fund. 

The  total  amount  of  Officers'  Fees  £234,27i 
The  total  amount  of  the  produce  of 
the  General  Fund       .        .        .    51,764 


It  ia  nid,  that  of  these  427,61 1  plaints, 
no  less  than  259,118  were  tried,  or  about 
M  per  cent,  of  the  pbunU  entered ;  but  by 
**  trial"  we  do  not  presnme  it  is  intended 
to  a^y  that  theaee  was  an  actual  defence  set 
up  in  each  case,  supported  either  by  evi- 
mice  or  argument ;  but  that  these  cases 
in  aome  way  or  other  came  before  the  Judge. 
In  the  Tast  majority  of  instances,  there 
wasy  doubtless,  no  shadow  of  defence,  but 
the  mere  question  was,  when  should  the 
debt  be  paid,  or  by  what  instalments?  The 
foDowing  is  extracted  from  an  "explanatory 
statement'*  given  with  the  returns,  which 
will  show  the  "  total  of  the  whole"  sought 
to  be  recovered,  and  the  amount  for  which 
judgments  were  obtained : 

"The  total  amount  of  the  sums  for  which 
sDchplaints  were  entered,  was  1,346,802/. 

*'Tlie  total  amount  of  the  sums  paid  into 
Court,  to  the  credit  of  pldntiffs  by  defendants, 
htfort  trial,  was  86,292/. 

''The  total  amount  of  sums  for  which  judg- 
ment was  obtained  in  the  259,118  causes  tried, 
was  752,543/. 

"  It  may  be  considered  that  the  total  of  the 
amns  represented  by  the  259*1 1 8  plaints,  which 
proceeded  to  trial,  was  not  less  than  820,000/., 
as  it  will  be  seen  a,t  page  16,  that  a  greater  pro- 
portion of  the  plaints  entered  for  the  larger 
sums  are  tried  than  those  entered  for  the 
smaller,  and  the  diffisrence  between  820,000/. 
and  752,543/.  for  which  judgment  was  obtained, 
would  be  the  amount  of  those  causes  in  which 
the  plaintiffs  were  nonsuited,  or  in  which  they 
claimed  larger  amounts  than  they  obtained 
judgment  for ;  this  sum  would  be  about 
67,457/. 

*'  Leaving  the  sum  of  440,510/.,  of  which  the 
(yourt  had  no  cognizance  after  the  summonses 
for  the  same  had  been  issued;  but  there  is 
reason  to  believe  that  at  least  80  per  cent,  of 
such  sum  was  paid  by  the  defendants  to  plain- 
tifis,  or  arrangements  made  between  the 
parties." 

The  reasons  are  not  stated  for  conclud- 
iog  that  the  plaintifFs  reeoyered  foar*fifths 
of  this  sum,  being  nearly  half  a  million  of 
money,  or  one-third  of  the  total  amouut. 

Let  us  next  see  the  enormous  expense  of 
the  proeeedings  to  recover  the  money  in 
oneation,  of  which  86,262/.  was  paid  into 
Court,  and  judgments  obtained  for  752,243/. 
The  following  is  the  *'  explanation :" 

*'  The  total  amount  of  costs  adjudged  to  be 
paid  by  defendants,  on  the  amount  (752,543/.,) 
for  which  judgment  was  obtained,  was  1 99>980/., 
being  an  addition  of  26*5  per  cent,  on  the 
amount  ordered  to  be  paid.  All  the  fees  to 
coiVMeL  and  attorneys,  as  well  as  the  allow< 
Miosa  to  witBeasea»  are  included  in  the  sum  of 

)90,98O/.      Witnesses'  expenses   amount   to,     -     ^  %  j  li!  ^  ^l     « i.  *  i 

abotti  10  per  cent^juid  those  of  counsel  and  I  reqpeetive  fetorns,  we  find  tnat  tne      total 
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£286,058 

"If  there  were  not  included  in  this  sum  the  fees 
on  executions,  and  the  fees  for  paying  of  mcmies 
in  and  out  of  Court  on  judgments  obtained 
prior  to  Ist  January,  1848,  the  total  amount  of 
fees  paid  on  the  plaints  entered  in  the  year 
would  be  neariy  ascertainable.  It  will  be  seen, 
however,  that  the  total  amount  of  the  fees 
(286;058/.)  is  eqnid  to  21  per  cent,  on  the  total 
amount  claimed,  viz.,  1,346,802/. 

"Of  the  sum  of  568,891/.  shown  to  have 
been  paid  into  Court  to  the  credit  of  suitors, 
about  240,000/.  would  be  in  satisfaction  of 
judgments  made  prior  to  the  1st  January,  1848, 
for  payment  of  the  debts  by  instalments.  The 
amount  paid  into  the  Suitors'  Fund,  therefore; 
is  not  dependent  upon  the  business  shown  to 
have  been  done  in  the  Return.  In  some  cases, 
the  order  for  the  payment  of  a  debt  will  extend 
over  years. 

"  Supposing  that  this  sum  of  568,891/*  was 
paid  into  Court  by  10s.  instalments,  and  was 
paid  out  in  similar  sums ;  the  number  of  entries 
in  the  clerks'  cash-books  and  ledgers  would 
exceed  4,000,000/.,  but  there  is  reason  to  be- 
lieve that  lOs,  is  too  high  an  average  for  the 
payments  into  Court,  though  it  may  not  be  for 
the  payments  out. 

"The  total  amount  of  fees  received  by  the 
clerks  amounts  to  87,283/.,  very  nearly  as  much 
as  the  sum  taken  on  account  of  the  judges' 
fees.  This  arises  from  the  number  of  execu- 
tions and  payments  into  Court  increasing  with 
the  age  of  the  Court,  which  they  will  continue 
to  do  until  the  judgments  for  payment  of  debts 
by  instalments  are  satisfied  in  the  same  pro- 
portion as  new  and  similar  judgments  are  made, 
which  may  be  expected  to  l)e  the  case  in  about 
two  years  time,  should  the  business  of  the 
Courts  continue  the  same.*  The  fees  upon 
executions  are  receivable  by  the  clerks  and 
bailiffs,  and  those  on  payments  into  Court  by 
the  clerks  only. 

*•  The  amount  of  clerks*  fees,  if  divided  by 
491,  the  number  of  Courts,  gives  180/.  per 
Court ;  but  it  will  be  seen  that  there  is  a  Court 
in  Yorkshire,  in  which  the  gross  amount  of 
fiees  received  by  the  clerk  in  the  vear  appears 
to  have  been  only  9/.  4«.  3d.,  and  another  m 
Wales  where  the  amount  was  only  8/.  10#. 
There  are  many  Courts,  in  which  the  clerks 
fees  do  not  exceed  30/.  jper  annum,  the  amount 
of  business  in  such  Courts  being  of  course 
trifling." 

From  the  '.' summary"  appended  to  the 
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of  t&e  officen'fees*'  of  234;274f.  &  tfitn 
GDmppsed: — 

"Judgw^few     .        •        ..  &7:>661  16.    8 

Clerks         87,283^  4  U 

BaiMs        .        •        .        .    59,329    6    0 


TlU8  is  exclusive  of  the  pay- 
ments to  the  Gfeneral  Fund, 
amountixig  to  . 


£234,274    7    7 


51,784  11     4 


Makiiigin  aU     ..       .        .^6286^8^  18  11 

R  appears  that  the  costs  allowed,  includ- 
ing  the  fees  of  counsd  and  attorneys,  and 
payments  to  witnesses,  amount  to  26^  per 
oent.  (m  the  amount:  recovered, .  The  poor 
suitDrs^  therefore,  whether  plain!ti£G»*or  de* 
fendants,  pay  very  enormously  for  this  sup- 
posed eAi?ap  law.  It  seems  also,  that  of  the 
targe  sum  of  199,980/.  allowed  fbr  costs, 
the  witnesses'  expenses  amount  to  10  per 
oent.,  and  the  fees,  of  counsel  and  attorneys 
ta  7  per  cent.  only,T— the*  remaining  83  per 
cent*  going  to  the  courts  .and  thmr  officers^ 

Our  readers  will  comfnre  the  results  with 
the  foitner  state  of  things' in  the  Superior 
Ck)urts,  or  rather  with  that  state  in  which 
the  suitors  might  have  heen,  if  tHe  fees  of 
ofEice  on  small  dehts  had  heen  properly  re- 
dooed.  But  the  view  wiiich  must  hereafter 
be  taken  of  the  working  of  these  courts 
will. depend  on  the  loss  whichi  the  puHie 
BQstains  hy  the  abamioniiieiift^  off  daims  on 
account  of  the  trouble,  inconvenience,,  and 
Ibss  of  time  in  persmaify  attending  the 
oourts,  compared  with  the  mod^  of  trans- 
actiog  business  in  the  Superior  Courts, 
flinniigi  the.  medium  <  of  their  professionfd 


NEW  OTATUT3ES  EFPECTINGF  ALTBRA-^ 
TIONS  IN  THE  LAW. 

[The  Statutes  of  this^  Session  printed  in  the 
last  and  the  preset  Volumes,  are  as  follow : — 

Buckingham  Assizes,  vol.  37,  p.  408. 

Inclosure  of  Commons,  vol.  37,  p.  408. 

Aigxttntioent  of  Overseeraof.TiMr,  vol..37, 
B-448.. 

Law  of  Larceny  Amendment,  voLa7»p..471. 

Annual  Indemnity,  vol.  37,.  p.  489* 

Petty  Sessioas  in  .Onnnties  and  Boroughs*  p^ 
TSf  onto.. 

Maintenance  of  Poor  out  of.Wbrkhousm,  p* 
Vn,mUe. 

Goats,  of  Distaimiig<£Bv  Highway,  Rates,  p.> 
m^anie. 

Defective  Powers  of  Leasing,  p.  187«»« 

Sheriff  of  Westmordand,  p.  220,  tmiH 
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SMAVii  DBnrrBi 

I2.&13-Vairr.c..l01. 

AniAott  to^amend:  ths^Act.for  themorreB; 
Reeoverv  of  SmalLDebts  andDnandv k 
Bngltod,  and  to.  abolish  oertaht  InftraE 
Courts  of  Records  [IstAugust,.  1849.1 

Bfeciting  9&  10  Vict.  c.  95,  and-  tfast  it  is 
inexpedient 'that  persons  8honid<  be  comnittfed 
under  the  said  aot  t&  Houaes-  of*  GomdioB: 
Be.it  therefore  enacted^. 

1.  PriaoMfor  periom  cmnmittedfor  fiin^ 
4-17.— That,  from  and  after.  August  31,  lS48i 
so  much  of  the  said  act  as  autbomei  any 
judge  to  order  any  party  or  defendant  to 
be  committed  as  ttierein  mentioned  shall  be 
repealed ;  and  it  shall  be  lawful  for  any  judj^e 
who  would  have  been  aodiorised  unoer  tk 
said  act  to  order  any  party  or  defendant  to 
be  committed'  as  aforesaid  for  any  such  pedod 
as  aforesaid,  to  order  such  party  or  defendant 
to  be  committed  for  the  like  period  to  the  oom* 
mon  ^ol  wherein  the  debtors  under  judgnKDt 
and  in  execution  of  the  Superior  Couita  of 
Justice  may  be  confined  for  the  county,  dtj, 
borough,  or  place  in  which  such  party  or  defaid- 
ant  is  resident,  or  to  any  other  gad  or  debtors' 
prison  for  the  same  county,  city^  or  horongbi 
or  place  which  shall  by  any  declaration  of  o» 
of  her  Majesty's  principal  Secretaries,  of  State 
be  allowed  as  a  place  of  imprisonment  for  per- 
sons committed  und^r  the  said  act,  so  long  ai 
such  declaration  shall  remain  in  force  and  im- 
revoked,  or  to  any  prison  which  has  beea  or 
shall  be  provided  as  in  the  said  act  mentioned 
as  the  prison  of  the  Court  by  the  judge  of  whidi 
such  order  may  be  made;  and  all  the  pro- 
visions of  the  said  act  applicable  to  and  coasft- 
quent  upon  the  order  for  commitment  undir 
the  power  herein-before  repealed,  and  to  tiie 
prisons  to  which  persons  might  be  committed 
under  such  order,  shall  apply  to  and  be  ooor 
strued  with  ireference  to  any  order  made  under 
the  power  hereiik-before  contained,  and  the  pn- 
sons  to  which  persons  may  be  committed  ouler 
such  order. 

2.  Prisons  for  contempt. — That  from  and 
after  August  31, 184e,in  any  aaaeiu'which^j 
judge  would  under  9  &  10  Vict..c.  ^  hawr 
been  authorised  to  commit  any  such  ofodir 
to  any  such  prison  as  therein  mentioned  £or 
such  period  as  therein  mentioned,  such  jodj^ 
shall  DC  empowered;  if  he  think  fit,  by  wanant, 
as  therein  mentioned;  to  commit  sucn  offend v 
for  the  like  periods  «ny  common  gaolWhsR* 
the  debtorr  under  judgawnt  and  ureseoolia 
of  the  Supeeior  GoflDEtS'of  Jbastbemy  be-oa- 
fined,  for  any  county^  city,  borong^h,  or  pbee 
wholly  or  in  part  witMn  any  district  of  ma 
judfce,  or  to-  any  other  gaol*  or  debtors'  pMSS 
for  any  •  such  county,  crtyy  boronghj  ^  P** 
which  shall  byi  deekratioir  as  ittorBsaJa'  » 
allowed  as  a^plac«  of  invprisonment  fdr -pettesj 
coDsmitted  imderthr^atd'mt,  so  long  «^gy 
dedtoatioii  shafi^rCBEnni  Ui'fsi  c*  mm  uufsfsiw 
or  ttr  any  misoB^  whid^  hw^  been  ••'"■r* 

Bmtite*«daiM*iaBntioM4«>t* 
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priaoiLolLUie  Gowrt.b7  the  mdgj&oLwhkli  jocfai 
Qffimder.BhaU.be  mmmittoH^ 

X  Whtmdtbtors' pritotLh  situatedlaiaii  in^ 
coBTeaieDt  diBtance  or.  crc-.v(led,\SecretUf,  of. 
Stata  znay,  anthonze  coinmiuaenl«ta.HouaB.af 
CoRiactioii.* 

4.  Gaols  maintamed.  by  Lords  of  lAberiik 
and  s^xnte  peraonB.  not  ta  be  usedv  without 
tbfiir>  consentL. 

&..BMUiii|^  a&  10  Vict.  c.  95 ;  5  &6  Vict. 
c;.99..  A  prisonuaed  ander  recited  enactment 
foe  any;  riding,  parts,  on  division,  of  a.  coiioty> 
to  be  deemed  a  common  gaol  for  such.  liding,, 
parts,  or  division.. 

6. .  Power  toaiUr  feesoa^le  om^^4iceeimgs, 
—That  ife  shall  be  iawfulfor  one  of  her.  Ma.- 
jestjF's  SecKetaries  of  State,  with  the  consent  of 
the  CommisaionerB.  of  her  Majesty's  Treasiury, 
from  tine  to  tine,  to  regulate  or  vary,  lessen  or 
increase,  the  fees  or  sums  in  the  name  of  fees 
now  pavable,  or  which  from  time  to  time  may 
bepi^wle,  on  the  several  proceedinge  in^the 
Courts  holden  under  the  said  act  of  the  lOdi 
Tear  of  her  Majesty  to  the  judges,  clerks,  and 
nigh  bailiffs  o^  such  Courts,  and  such  fees  or 
sumr  nMba  so  rqppilBted  hom.  tone,  toi^  time 
by.  WBjT  cL  per^centage.  on  the  amount  of  the 
demand;  and.  such  Secretary  of  State»  with 
such  consent  as  aforesaid,  may  from,  tiine  to. 
time.ap|K>int,  instead,  of  all  or  any  of  the:  fees 
or  sums,  in  the  name  of  fees  now  payable  or 
wiueh.may  from  time  ta  time  be  payable  as- 
aionsaid,  other  fees  oi  sums  by  way  of,  pex> 
ceotage  or  otherwise,  and  to  be,  payable  on 
sock  p9K>oeedings  under  suck  last-mentioned. 
actaa  anch.  Secretary  of  State,  with  suck  con? 
sent  as  aforesaid  may  dinect* 

n  a*iniiidfrof  leeitsd  act  9>&  lOiViek  ci  95, 
andinclfrcMiL  to  pay*  over  mooiee-toi  fri^swwr 
Ckdk.tD  paf. over  hi»»balaiicefiaatjb<. 
fi^reet.* 

Sw  SKrnnifih  of  9  &  lO  ^ot.  c.  9flV  &• 


t3n0eiSrlgs*«hail  make  all- necessarf 

te:,  rapeeled:     Th^ttemmtf  te  provide^  fdr  the 

sewndptpussm  and-defhqp-dieespeoBeBi 

9:  Pfoviding  for  paymenttif  theearpenses  iir- 
cmxid^Tnider  the  10  &  11  Vrct;  c.  102;  andfbr 
^plying'the  surplhs  or  general'  fond'  of  any 
Courtr  to  expenses  of  any  o^ier  Odurts*  where 
such  fond  is  deficient 

la  BaiUJfk  acting  a$  6roJbefl»««-T!hat  it  shall 
be  Jawful  fee  the  judge  of  any  Court  holden 
poder  the  said  act  of  the  10th  year  of  hai>  Ma. 
jestj^bf;  any  writing,  under,  hia  hand*,. to  au? 
t&DiBe  fltiiF  of  the  bauliffa  q^pointed'b^  the  high 
bailiff  under  the-  said  juct  to  act  asv  brokers  or 
^poieerarfoc  the  purppse  of.selfing^.oi:  valuing 
ani^  goodsy  chattels,.or  effects  taken  ikexrcn* 
tion,nndiBr  the  saidact;.  and  the  bailiffii  so  a»> 
thewwid  bv  tKa  jndge  ma^,^  without  other  11- 
Geoca  in  tioia.  beoal^'.do  and.pfBrform  alll  the 
dnties^  and' shall  be  entitled'  to.  thei  gound^e 
wkich.  ewonLbEoken  and*  aB{^^en  mayynow 


tba«-  iBteatna;  of 
OffiflMiLIVMttinir^^the  Caiuitx 


do  and  Der£Dnn»and  a»  entitled.to  under  the. 
jsaid'act^ 

;  11..  So.  much  of  91  &  10  Vict.  a.a3,  as  ror* 
quires  notice,  of  her  Majesty's  intention  to 
make  Order  in  Council  repealed* 
I  12.  O^Mral  rules  to  be  approved  by  judges 
of  the  Siififnor  Courts.— TheX  it  shall  be. 
lawful  for  the  Lord  Chancellor  to  appoint 
and  authorize  five  of  the  judges  of  the. 
Courts  holden  under  the  said  act  of  the 
tenth  year  of  her  Majesty  to  frame  such  ge- 
neral xulea  and  orders  as  to  them,  shall  seem, 
expedient  for  and  concerning,  the  practice  and' 
proceedings  of  the  Courts  holden  under  the  said' 
act,  and  for  the  execution  of  the  process .  of, 
Buoh. Courts,  and  in  relation,  to  any  of  the  pro- 
visions-of  the  said  act  as  to  which,  there  may^ 
have  arisen,  doubts  or  have  been  conflicting^ 
decisions  in  the  said  Courts ;  and  all  such  rules 
and  orders  as  aforesaid  as  shall  be  certified  to  that 
Lord  Chancellor,  under  the  hands  of  the  judges 
so  appointed  or  authorized,  or  any  three  of 
them,,  shall  be  submitted  by  the  Lord  Chaur 
cellor  to  three  or  .more  of  the  judges  of  the 
Superior  Courts  of  Common  Law  at  Westr 
minster,  of  whoma  the  Chief  Jiistice  of  the 
Court  of  Queen's  Bench  or  Common  Pleas  or 
the  Chief  Baron  of  the  Court  of  Exchequer 
shall  be  one ;  and/ such  judgesof.  the  Superior 
Courts  may  approve  or  disallow,  or  alter  or. 
amend,  such  rules  and  orders,  or  any  of  them^ 
and  such  of.  the  rules  as  shall  be  so  approved 
by  such  judges  of  the  Superior  Courts  shaU* 
forthwith  after  the  approval  thereof  be  laid  be- 
fore both  Houses- of  Parliament,  if  parliament 
be  then  sitting,  or  if  parliament  be  not  sitting,, 
then  within  nve  davs  after,  the  next  meeting 
thereof;  and  no  sncn  rule  or  order  shall  have 
effect  until  six  weeks  after  the  same  shall  haxre 
been  so  laid  befbie  both  Houses  of  Parliament; 
and^ai^^  rule  or  order  so.  approved,  shall  from, 
and'after  the-  expiration  of  such  time  as'  last 
aforesaid  be  of  the  same  force  and  effect  as  iC 
the  saoftB  had  been  enacted  bjr  authority  of 
parliament.^ 

'  13.  AboUtiim  of  Palace  Courts  ^c— And 
whereas  it  is  eiq^edient  to  abolish  the  Court  o£ 
the  Marahalsea*  of  Household  of' the  Kinoi 
of.  England'  and  the  Court  of  our  Lady  the 
Queen-of  the  Palace  of  the  Qneen  at  West- 
minster,, and  her.  Majesty's  Court  of  Record 
for  the.  Honour  of  Peveril  and  additional  limits 
of  the  same:  Be.it.  enacted.  That  iiom  and 
afler  the  passing  of  thia  act  no  action  or  soit 
shallUe.conunenced  in  any  of  the  said  ConrtSt 
14..  Bowers  of  Mdrshalsea  and  PdUice  and 
Pisveril  Counts  to.  cease  on.  3\st  Deoemiier, 
1849--— That,  from  and.  afkr  31st  December* 
IiB49,.  all  the  iK>wer,,authoiitVp  and  jiirisdictibn 
of  the  said.  Cbuct  of  th&  Marahalsea,  and  of 


=  '^'Wv  seeuM  te  bv  a  pio|>eR  tmstimam*  of 
boonmny,'  for  irai»bMBA4u«lihuenBmuD6i«t6dl 
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the  said  Court  of  the  Palace  of  the  Queeii  at 
Westminster,  and  of  the  said  Court  for  the 
Honour  of  Peyeril  and  additional  limits  of  the 
same,  and  of  the  Judges  of  the  said  Courts  re* 
spectively,  shaU  cease  and  determine,  and  that 
all  actions  and  suits  then  depending  in  the  said 
Courts  respectiyely  shall  be  transferred,  with 
all  the  proceedings  thereon,  to  her  Majesty's 
Court  of  Common  Pleas  at  Westminster,  if  the 
debt  or  damages  sought  to  be  recovered  in 
such  actions  or  suits  respectively  shall  exceed 
the  sum  of  20/.,  and  to  the  County  Court  for 
the  District  in  which  the  respective  defendants 
shall  then  reside,  if  the  debtor  damages  sought 
to  be  recovered  in  such  actions  or  suits  re- 
spectively shall  not  exceed  the  sum  of  20^ ; 
and  such  actions  and  suits  so  transferred  shall 
be  dealt  mtii  and  decided  according  to  the 
practice  of  those  Courts  respectively,  or  of  the 
Court  whence  the  same  shall  be  transferred, 
according  to  the  discretion  of  the  Court  to 
which  the  same  shaU  be  transferred,  which 
Court  shaU,  for  the  purpose  of  such  actions  or 
suits  only,  be  deemed  and  taken  to  have  all 
the  power  and  jurisdiction  to  all  intents  and 
purposes  possessed  before  the  passing  of  this 
act  by  the  Court  whence  such  action  or  suit 
shall  oe  transferred. 

15^  That  all  judsments  obtained  in  any  of 
the  Courts  hereby  abolished  on  or  before  Slst 
December,  1849>  shall,  notwithstanding  ihe 
passing  of  this  act,  be  as  valid  and  effectual, 
and  as  capable  of  being  enforced  by  the  pro- 
cess of  the  Court  in  which  such  iudgments 
shall  respectively  have  been  obtained,  as  if  this 
act  had  not  been  passed. 

16.  Records  of  abolished  Courts  to  be  placed 
under  the  charge  of  Master  of  the  Rolls  under 
1  &  2  Vict.  c.  94. 

17.  Cofi^ef»ah'on.— That  every  person  who 
is  legally  entitled  to  any  franchise  or  office  in 
any  of  the  Courts  abohshed  by  this  act  shall 
be  entitled  to  make  a  claim  for  compensation 
to  the  Commissioners  of  her  Majesty's  Treasury 
within  six  calendar  months  after  the  passing  of 
this  act,  and  it  shaU  be  lawful  for  the  said 
Commissioners,  in  such  manner  as  they  shall 
think  fit,  to  inquire  what  was  the  nature  of  the 
office,  and  what  was  the  tenure  thereof,  and 
what  were  the  lawful  fees  and  emoluments  in 
respect  of  which  such  compensation  should  be 
allowed;  but  any  increase  of  such  fees  or 
emoluments  which  shall  have  happened  after 
the  passing  of  the  said  act  of  the  tenth  year  of 
her  Majesty  shall  not  be  taken  into  account  in 
estimating  the  amount  of  such  compensation ; 
and  the  Commissioners  in  each  case  shall 
award  such  gross  or  jearly  sum,  and  for  such 
time  as  thev  shall  think  just,  to  be  awarded, 
upon  consiaeration  of  the  special  circumstances 
ot  each  case ;  and  all  such  compensations  shall 
be  paid  out  of  the  Consolidated  Fund  of  the 
United  Kinjfdom  of  Great  Britain  and  In* 
land:  Provided  always,  that  if  any  person 
holding  any  office  in  any  of  the  said  Courts 
shall  be  appointed  after  the  passing  of  this  act 
fto  any  public  office  or  emiAoyment,  the  pay- 
ment of  die  compenaation  awarded  to  hSa^ 


under  this  act,  so  long  as  he  shall  oontmoe  to 
receive  the  salary  or  emoluments  of  such  office 
or  employment,  shall  be  suspended,  if  the 
amount  of  such  salary  or  emoluments  be 
greater  than  the  amount  of  such  compensation, 
or,  if  not,  shall  be  diminished  by  the  amoimt 
of  such  salary  or  emoluments. 

18.  Attorneys  and  solicitors  not  exempt— 
That  no  privilege  shall  be  allowed  to  any  at- 
torn^, solicitor,  or  other  person,  to  exempt 
him  n'om  the  provisions  of  tnis  act  or  the  sud 
Act  for  the  more  easy  Recovery  of  Small  Debts 
and  Demands  in  England.'^ 

<>  The  ancient  privilege  of  attorneys  of  smog 
in  their  own  Courts  is  thus  abolished,  bo  far 
as  relates  to  the  jurisdiction  of  these  nev 
Courts;  but  no  relief  is  given  to  them  for 
their  losses,  either  of  emolument,  or  office. 


THE   LAW   OF  TITHES.— CONSTRUC- 
TION OF  LORD  TENTERDEN'S  ACT. 

Salkeld  v.  Johnston. 

THB  LORD   CHANCBLLOB'b   JUDGMBNT. 

Thb  Lord  Chancellor  delivered  his  judfif- 
mentin  this  important  cause,  on  the  2nd  Aog.i 
to  the  following  effect : — 

"  Vice-Chancellor  Wigram  decreed  payment 
of  certain  tithes  against  the  defendants,  vbo 
had  pleaded  the  statute  -2  &  3  Wm.  4,  c.  100, 
and  proved  nonpayment  of  the  particular  tithes 
claimed,  within  the  period  required  by  the  act; 
holding  that  such  nonpayment  was  no  protec- 
tion under  the  act  without  proof  of  the  legal 
origin  of  the  discharge. 

"  Lord  Lyndhurst,  upon  an  appeal  from  tbit 
decree,  directed  a  case  for  the  opinion  of  the 
Judges  of  the  Common  Pleas— they  ware 
equally  divided.  Chief  Justice  Tindal  and  Mr. 
Justice  Cresswdl  agreeing  with  Vice-Chancellor 
Wigram;  Justices  Erie  and  Coltman  holding 
that  the  defence  under  the  act  was  complete. 
Upon  this  certificate  the  case  came  before  me, 
and  finding  the  Judges  of  the  Common  Reas 
equally  divided ;  and  that  upon  the  same  goes- 
tion  coming  before  the  Queen's  Bench,  in  Fd- 
lows  V.  Clay,  4  Q.  B.  313,  the  judges  of  that 
Court  were  also  equally  divided.  Lord  Denman 
and  Mr.  Justice  John  Williams  concttrrin^ 
with  Justices  Erie  and  Coltman ;  and  Justices 
Patteson  and  Coleridge  with  the  Chief  Justice 
and  Mr.  Justice  Cresswell ;  I  direced  that  die 
same  case  should  be  submitted  to  the  Comt  of 
Exchequer,  and  uoon  this  point  the  Chief 
Baron  and  Barons  Parke,  Alderson  and  Platti 
have  certified  their  concurrence  with  the  opinion 
of  Justices  Erie  and  Coltman.  The  reni)t> 
therefore  is,  that  of  the  13  judges  who  have 
given  opinions  upon  this  point,  «ght  dUkr 
from  that  of  Vice-Cbancellor  Wigram,  and  foor 
concur  with  him. 

**  It  is  now  my  duty  to  come  to  the  bert 
conclusion  I  can  upon  a  question  of  which  the 
difficulty  is  best  proved  by  tin  divertitf  « 
opinion  amongst  the  judges.  The  questMO 
must  depend  upon  the  constroetidn  of  the  a^ 
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but  it  is  not  only  a  leptiniate  bat  a  proper 
course  first  to  consider  tiie  position  at  the  time 
it  passed  of  the  sobject-znatter  npon  which  it 
was  intended  to  operate.  This  subject-matter 
i«  by  the  act  described  to  be  "  Prescriptions 
and  claims  of  or  for  any  modus  decmandi,  or 
of  or  for  any  exemption  from  or  discharg[e  of 
tithes  by  composition,  real,  or  otherwise/' 
treating  the  modus  and  the  discharge  as  one 
and  the  same  for  the  purposes  of  the  act,  and 
providing  the  same  remedy  for  each.  This  I 
think  an  important  consideration,  because 
some  of  the  learned  judges  who  support  the 
plaintiff's  right  to  the  tithes  found  their  a^jru- 
ments  very  much  upon  the  supposed  distinc- 
tion between  the  rules  of  law  as  applicable  to 
moduses  and  discharges,  and,  no  doubt,  dif- 
ferent rules  have  been  anplied  to  compositions 
real,  the  reason  for  whicn  is  not  very  apparent, 
but  the  foundation  of  the  right  of  the  occupier 
is  the  same  in  all,  as  in  former  times  it  was 
competent  for  the  parties  interested  to  agree  to 
the  payment  of  a  modus  in  lieu  of  titiies  in 
kind.  Proof  of  immemorial  payment  of  such 
modus  and  nonpayment  of  tithes  in  kind,  was 
a  sufficient  defence  against  the  claim  for  tithes 
upon  the  ground  the  prescription  is  held  to  be 
proof  of  a  grant  or  arrangement  about  pro- 
perty which  the  parties  were  compeient  to 
enter  into ;  but  the  immemorial  payment  was 
only  evidence  of  the  agreement,  that  bdng  the 
foundation  of  the  right  claimed.  In  the  ordi- 
nary case  of  a  discharge  claimed,  upon  the 
m>und  of  the  lands  having  belonged  to  one  of 
the  greater  monasteries  dissolv^  by  Henry 
8th,  the  principle  will  be  found  to  be  the  same. 
Those  monasteries  were  capable^ of  holding 
their  lands  discharged  from  tithes^they  were 
not  necessarily  so  discharged,  but  the  esta- 
blishment was  competent  to  hold  them  dis- 
charged. When,  therefore,  it  appeared  that 
no  tithes  had  ever  been  paid  by  tnem  a  dis- 
charge was  presumed,^as  it  might  have  had  a 
legal  foundation.  Here,  again,  the  non-render 
of  tithes  was  only  available  as  evidence  of  the 
supposed  arrangement  of  the  religious  house 
upon  which  the  discharge  at  the  present  time 
rested.  I  am  considering  the  case  as  if  the 
religious  houses  had  continued  to  this  time 
and  were  in  oossession  of  the  land,  the  sta- 
tute Henry  8tn  having  only  pven  to  the  lay 
proprietors  the  same  right  which  the  rehgious 
nouses  had  before  enjoyed.  In  both  these 
cases  immemorial  usage  was  necessary  to 
establish  the  right  claimed,  the  foundation  of 
which  could  not  be  proved ;  but  in  fact  such 
usage  was  in  ordinary  cases  assumed  upon 
proof  of  comparatively  modem  practice,  but  in 
ooth  it  was  competent  for  the  party  clwiming 
the  tithe  to  meet  such  presumptive  proof  for 
the  purpose  of  showing  that  the  conclusions  to 
which  it  tended  could  not  be  well-fonnded, 
and  that  in  fact  there  was  not  a  legal  founda- 
tion for  the  discharge  claimed.  In  the  case  of 
a  discharge  by  composition  real,  these  prin- 
ciples were  not  strictly  followed,  nor  indeed 
the  rules  which  regulate  all  other  cases  of  pre- 
scriptiOQ.    Up  to  the  disabling  statutes  in  the 


reign  of  Elisabeth^  it  was  competent  lor  die 
tithe-owner  and  the  Imd-owner  to  enter  into  a 
composition  real,  with  the  concurrence  of  other 
requisite  parties ;  it  might  therefore  have  been 
expected  that  the  enjoyment  of  the  land  witii- 
out  any  render  of  tithes  from  time  immemorial 
would  be  received  as  evidence  of  an  arrai^^ 
ment  between  parties  who  were  at  the  time 
competent  to  enter  into  it ;  but  such  was  not 
the  course  adopted,  but  the  party  setting  up 
the  composition  real  was  required  to  produce 
the  deed  by  which  it  was  effected,  or  some  evi« 
deuce  of  its  having  been  executed.  This  Mr» 
Justice  Erie  properly  describes  as  an  anomaly, 
and  it  was  so  manifestiy  unjust  that  the  Courts 
at  last  only  required  slight  evidence  of  its 
having  existed,  specifically  referring  to  the 
&ct  In  this  case  the  difficulty  was  therefore 
greater  than  in  the  former,  for  not  only  had 
the  occupier  to  prove  the  immemorial  non- 
render  of  the  tithes,  but  also  to  give  some  eyi* 
deuce  of  the  legal  origin  of  his  claim  of  die* 
charge,  and,  as  in  other  cases,  to  meet  any 
evidence  his  adversary  might  produce  tending 
to  negative  the  foundation  of  his  titie. 

"  Such  was  the  state  of  the  law  and  sucb 
the  difficulty  which  persons  holding  land 
legally  discharged  from  the  payment  of  tithe 
in  kind  had  to  contend  with  when  compelled 
to  defend  such  legal  right,  when  Lord  Tenter- 
den's  Act  passed,  by  the  Ist  section  of  which 
it  is  enacted,  that  all  prescriptions  and  claims 
of  or  for  any  modus  decimanai,  or  for  or  to  any 
exemption  from  or  discharge  of  tithes  by  com- 
position, real  or  otherwise,  in  cases  of  claims 
byla3rmen  other  than  corporation  sole,  shall 
be  sustained  and  be  deemea  good  and  valid  in 
law  upon  evidence  showing  in  cases  of  claims 
of  a  modus  decimandi  the  payment  or  render  of 
such  modus,  and  in  cases  of  claim  to  exemp* 
tion  or  discharge  showing  the  enjoyment  oi^ 
the  lands  without  payment  or  render  of  tithes^ 
money,  or  other  matter  in  lieu  thereof,  for  the 
full  period  of  30  years  next  before  the  time  of 
such  demand,  unless  it  should  be  proved  that 
such  render  or  payment  had  been  made  prior 
to  such  30  years ;  and  if  such  proof  in  support 
of  the  daim  should  be  extended  to  the  full 
period  of  do  years  next  before  the  time  of  such 
demand,  in  such  cases  the  claim  was  to  be 
deemed  absolute  and  indefeasible,  unless  in 
either  case  such  non-render  and  non-payment 
should  have  been  under  a  consent  or  agree- 
ment in  writing;  and  when  the  demand  was 
made  by  any  corporation  sole,  every  such  pre- 
cription  or  claim  was  to  be  valid  and  inde- 
feasible upon  evidence  showing  the  payment 
of  the  modus  or  the  enjoyment  of  the  dis- 
charge for  the  periods  therein  specified.  Such 
being  the  enactment,  the  defenoant  has  set  up 
a  prescription  and  chum  to  an  exemption  from, 
and  discharge  of,  tithes  of  certain  matters  and 
things,  and  he  has  proved  the  enjoyment  of  his 
lana  without  payment  or  render  of  such  tithes, 
or  of  money  or  otiier  matter  in  lien  thereof,  for 
the  full  period  required  by  the  act ;  upon  which 
proof  the  act  declares  that  such  prescription 
and  claim  shall  be  sustained  and  held  good 
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And  vftiid  intoir*«Ml  ahaM  .be  sWlBtejmcLmi- 
^idbuAhh,  but  tke  deeme  >of  J^  Vie»4ChaB- 
(OBllor  bas  hcld^iiah  tpvoof  to  lia  wf  ao  vahia  or 
fBtidity»iitDd iuuB  dtmadthe^piyianit of ^liaB 
OMtiiiMistnidiiig  'Woh  proof.  I  4aiinot  find 
4ay  smbigutejr  in  ;this  exmaboeai,  or  .ai^ 
^0xiUe«apn88ion  capable  of  di£bient  mean- 
angt.  If,  tfaarefore,  othar  parts  .of  ihe«afit  Jed 
4o  the  beHef  that  such  was  <Dot  the  caal  inten- 
dion^of  tbe  aot,  1  do  not  aae  boar  it  could  be 
MsaiUe^o  control  ao  ^Mwe  .an  enactment,; 
.but  I  lam  of  lopunon^tbiit  <all  the  other,  parts  .of 
.the  act  oonfiim  the  <naliiral  mp4»Mng  of  the 
marda^  and  that .  the  .oeDskraction  put  *upon  it 
■bf  the  decree  would  deprwe  it  »of  nearly  all  its 
«ttoe>  andineader  it  all  btttinQperatiye.  The 
^th oaetionenaisteyithat in^all suits <and  actions 
dtibdl  be^offident  -to.all^ire  that  the  .modus 
•or^eKemption  ^or  -disohaFfle  olained  was  actib- 
43iy  azecoised  and  oiQoyed  far  tbe  period  men- 
tioned;, and  if  .'the  other  ,par|y'8hall  intend  .to 
rakf  upon  any  matter  of  iaaor  lawruot  incon- 
ratent'withithe-sbaple  fact»of  4he  ezeoaiae  and 
enjoyment  lof  the  .matter  'daimed,  the 
mil  be  specially  alleged.  Theaot  8^ys,  that 
fthe  allegittum  of  jei^oyment'of'Me  riffit  tdaimed 
tdunng^the*p6iiod  prescribed  shall'^beajauflEbient 
Mswerto  4he  action  orauit/.  oaa.it  then  be 
oontended  that  -such  .allegation  affords  no 
liifince^  but  that  in  order  .to  meat  ihe  demand 
omeh  more  must  be  alleged  and  proved, 
iMaialy»  the;  facts  oieoeBsary  (before  the^act  to 
^ow -the  legal  oriffin<of  me -exemption.  That 
notfaingimoie  need  be  alleged  -than  .the  einiple 
iutofthe  exaroise«and  enJQjrment  qf.lAe<ciia- 
tkarge  fUmemd  .is  ^positively  ^enacted  .by  ibis 
Miaection-;  -was  U  thiu^tnd€d4hat  ike*di^ 
yrwrfaaf  fskould  go  kUo  wnimoe  imd  ,prooe 
^akatrke-waainot  nquintd  to,plmul  or  4o  ,jmt,m 
iUm?  If  .the  jdmntiff  hod  anything  to^all^ge 
;apliy  the.defimce  ehould  not  prevaily^he  waS'.ve- 
qmrad  to^allege  it  apeoiaUjr,  and  'Wasoiot  to.be 
at  -liberty  ito  «give  nny  evidence  of  tit>  -^or  a^y 
^genenl  .travorae  .or  denial  of  the  matter 
tdaimed.  If  the  defendant  was  bound  /to 
innove  imore  .than  the  e^j^^eat  .pleaded^  >the' 
Ifdainliff,  *nat  '<havinig  .^pecial]^  alleged  anyi 
mwtter,  k  prohibited  irom  tgoing  into  ai^yiera-: 
fdenoB  4o  meat  xsuch  Luther  proof,  ahowuig; 
(that  without  tanytsuoh  special  'all^igation  4be 
twboie  ooafeeat  betwaan  the, parties  -was  to  »be 
.aonfined  toitiieaimple  Juittof  4hB  axerciaeand 
Mjoyment  of  the  mattcas  claimed.  .If  iben 
JMiniBgineed  .be  pleaded  but  the  oKercise  .and.' 
tCljieyment  ^f  the  diachaipge .  claimed  ibr  thej 
«lipnlBted^riod,aBid  BncbieKarcieetand'anjoy-| 
.Santas  \Mf  the.act.daalai8d  to  be  valid,«ab8o-' 
dnha*  andimdateaibky^t  ia^not-ea^y  to  jconceiwi 
amy  -Tsason  wl^  ^^  >  delendant*  .haviiyf  jui 
.plMdcdand  paoved  all  .that  the  .act;reauires^ 
mo^Ati^  beitiff  mUfgml  Jo  ttke  .coa/mny  hyiU 
^plami^,m  not  to  have  4^10  .protection  .of  ;thd 
attt;  but  sof aome  of  the  imost .  aUe  (fudges  aI 
ilmw  and  in  £qui|y  bave  .thoRgbt,  .and  .their 
■Mione  being  antitladto  ihetgnatastueapeotl 
I  jgvocmda  iimoa  whiah  ibey  are  ioiindea 
laanst  ^beicanafiiflyraiamiaad.  ITieeXfaanoelW 
Wigraa  rests  his  opinion  principally  upon  the 


^^klw^fiRief* 


TOnantfalft  .of  Aba  .act»  wEucb  redtes  fiiat  Bie 
objeotwas  to.sho0kfia  thetime  requured  for  the 
vaudaatabhshmBntoT  dahns  of  modus  or  ob- 
an^pdon;  and,  consideni]^  that  before  the  act 
sevwal  things  were^reqnired  besides  length  of 
itime,.such  as  in  the  two  principal  grounds  <d 
•exemption — possession  by  one  of  the  greater 
monasteries,  and  in.the  case  jc^  a  con^pnmtjon 
Teal,  the  hct  of  a  deed  for  that  purpose  baring 
been  executed,  holds  that  these  matters  must 
8tilll>e  proved,  bat  bdng  proved  the  time  la- 
qnired  by  the  act  shall  be  sufficient.  The  first 
answer  to  this  .ax^^ument  is,  that  time  iusmdt 
neoer^as  requisite  Jor  these  groumds  of  £s- 
ohaw^e^  It  was  only  available  .as  ajneans  of 
proving  such  things  as  were  requisite,  as  in 
the  case  .of  abbe/  land%  that  the  lands  in 
question  luid  bdoi^ed  io  .one  ol  the  greater 
monasteries,  and  iSat  such  monastery  Ixeld 
them  discharged  .of  tithes,  in  which  caae  tbe 
act  of  Heni^y  8th  .gave  to  the  lay  .proprietor  a 
right  (to  the  same  xle^encei,  but  for  tnis  purpose 
it  was  neceasary  to  ahow  the  bistoiy  of  the 
propertyi300  yearn  ago ;  not  only  as  to  the  pos- 
session .by  ibaabbey,  but  that  the  laxida  were 
held  by.it  discharged -from  tithes.  If  all  this 
were  .capaUe  of  .direct  proof,  no  question 
would  uufiae  upon  the  lapse  of  time ;  eo  in  the 
caae  ofa^tiscoarffe  by  composition  re^  if  tbe 
deed  be  produced  with  all  proper  parriea,  time 
would  be  immaterial ;  but  :at  this  period  sndi 
direct. proof  cannot  in  ordinary  cases  l>e  pco- 
^duced;  ,  practioaUy,  therefore,  the  caaas  vt 
found  to  dqiend  ittpon  the  inference  ariaiis 
&om.  length  of  time.  TheiiBict  of  nonpaqnnent 
within  .-even  nmdem  times  was  considered  snf- 
Bniflnt  proof  .of  «a  title  .to  a  di8dia(|;e  by  the 
abbey,  and  noi^M|vment  coup^d  with  aligbt 
evidenca-of  a  ileea  iutving  existed,  was  sufr 
cient  .to  establish  .a. composition  real,  and  in 
caaes^of  modus'thejionp^jrment  of  rij^ioe  and 
the, payment  of  ihe  suDstituted  duty  was  suf- 
ficient to  establish  the  £Bctx)f  an  agreement  at 
the  .time  atMidiich  it  could  have  been  legaXtf 
entered  int04  but  in  all  these  cases  rizne  was 
only  the  mediant. proof,  and  was  liable  to  be 
repelled,  and  thainforencesirom  it  were  liabk 
to  be  xafuted  by  .any  positive  evidence  incon- 
sistent .with  such  inferences.;  when  such  at- 
tempts  ware.made.it  became  neceasary  to  enter 
into.anJnvestigaction.of  proofs  of  a  &te  ao  ce- 
jnote  aato  pieclude  the  nope  in  mai^  cases  df 
.oomiJig  to  .any  .certainty  or  satisfactory  con- 
dusiou,  and  in  all  cases  leadiiig  to^^saat  ex- 
pense. 

The  fpreamble  .is  iherj^ore  obmously  nue- 
eurate  in  speaking 'df  sborteniiig  the  -tiiiie  zv- 
quired  for  the  vaMd  .establishment  of  daiau  Of 
juodus  and :  discharge,  none  being .  lefpaiced,; 
"butitappears  to  .me  ito  mean  ihat  the  eigpenae 
andinconveniencedf  suits  Xor  tithes  oi^^hriolie 
paeyented,  bv  establishing  a  certain  limltaHan 
of  .times  .for  thoae  nurposes  after  Which -cliunis 
of  jnodoses  jmd  discharges  should  not  lie 
Questioned.  It  was  alio  8aid,.that  tiie  aetioaes 
tne  technical  .terms  mo3us  and  dischearffe_j  'but 
as  thelawJcnows  namodus or 'diachaqps jsxoppt 
connected  with  curcumstances  necessary  to  give 


tiiflBfaKd^tke.Mtuan  (udybeJidd^uvifr- 
kaiag  .to  such  modnam  -and  dkchaiges  in 
iDuId  hare  bee&TfOidlieforefhe  act.  ItwotkM 
periiaps  be  a  sufficient  answer  to  this  alignment 
flat  the  act  does  not  profess  to  deal  with 
iBodnses  and  discharges,  but  mth  clams  to 
modiues  and  duekargesi*  and  it  is  evident  that 
if  this  constmctian  should  prevail,  the  act,  in- 
stead of  being  a  protection  to  the  occupier, 
waold  in  many  cases  be  prejudicial  to  him. 
Under  the  law,  as  it  was  appliea  in  practice  be- 
&re  the  act,  a  comparatively  short  modem 
Qsage  of  nonpayment,  not  met  by  any  contrary 
evidence,  was  sufficient  proof  of  immemorial 
nonpayment  and  of  all  toe  inferences  arising 
from  it ;  whereas,  under  this  construction  of  the 
act  it  might  be  necessary  to  extend  such  prodf 
to  60  years,  or  to  two  incumbences  and  three 
ycazs  of  a  third,  which  might  embrace  an  en- 
tire century.  .The  Vice-C%ancellor  says,  that 
4e  act  onlV  professes  to  «id  the  proof  of « 
modus,  and  not  to  make  good  a  modus  which 
before  the  act  was  invalid.  Suppose  a  pa3rment 
claimed  as  a  modus  proved  to  have  been 
paid  during  the  period  required  by  the  act, 
conid  the  plaintiff  be  permitted  to  show  that 
anch  payment  oould  not  have  had  a  legal  origin 
by  reason  of  its  rankness  ?  If  such  proof  could 
be  made,  and  it  was  to  be  admitted,  the  whole 
object  of  the  act  as  to  modnses  would  be  de- 
feated; and  if  it  could  not  be  admitted,  then 
the  act  has  made  flood  a  modus,  which  before 
tbe  act  was  invalidT 

"The  opinion  of  Lord  Chief  Justice  Tiodal 
and  Mr.  Justice  DressweU  are  founded  upon 
flie  same  ^[loands,  assuming  that  before  the 
act  time  constituted  the  essence  of  a  valid  mo- 
dus, and  was  one  only  of  the  essential  grounds 
of  a  dischaiige,  and  that  the  act  intended  to 
deal  with  one  essential  onlv,  namely,  time,  and 
to  leave  the  other  untouched, — ^a  supposition 
cantnry  to  the  expressed  terms  of  the  act,  and 
mconsUtent  with  the  legal  state  of  the  interests 
Qpon  which  it  was  to  operate.  It  seems,  in- 
deed, to  be  admitted,  that  in  cases  of  modus, 
^joyment  for  the  time  prescribed  supersedes 
wa  necessity  of  anv  other  proof,  and  why  not 
aa  to  claims  to  discnargas  7  One  sentence  em- 
braces both, — svgpoie  the  words  bv  composition 
'^  or  otherwise,  had  been  omitted,  and  the  en. 
actment  had  been  that  all  claims  to  discharges 
of  tithes  should  be  deemed  good  and  valid  in 
lav,  and  absolute  and  indefeasible  upon  proof 
of  enjoyment  for  the  .prescribed  time,  and  that 
no^ff  bat  such  eiy oyment  need  be  pleaded ; 
y^d  it  be  contended  that  the  particular 
gnmnd  of  dischaq^  must  be  pleided  and 
proved,  and  its  legal  validity  estabUshed;  and  1( 
<o,  liow  much  of  auch  le^  validity  need  be 
proved:  certainly  not  what  was  before  necessary. 


becnne  the  disehvi^e  from  titliea  in  the  bndi 

OTsonivi  jmr*  ^s 'me  ^hw^Otudb  < 
pravefl  nby  mBBBOBisna]  'WKfupKfBu 
ioDBerDe'80  prarod !*nie"PSiv  wf s 
rea^"  aze'iirtnDdneed^mydf  ennidetndyy 
and  the subaegmBt  worar"«r  uihtimm**  r«i* 
der'tiiem  'useleas,  fce^hele  >bsii%'^taBlainoot 
to'an  'euciBieralion  'cff  every  pssenno' gvuiiiul ^Mi 
discharge,  whidi  woM  'be  ^e^^palnit  ^  'the 
simple  words,  *M  Mms  to  dkekmrgefnm 
takes?  13pon  Ifais  prindnil  'pmt,  wteh  4fl 
and  deference'  to  'ukm 


respect: 


OfliH 


The  2nd  .section,  however,  expressly 
aads,  that  no  exemjption  or  discharge  shaU 
be  daimed  to  be  within  the  provisions  of  the 
att,  unless  such  exemptbn  or  discharge  ahall 
be  prored  .to  have  .existed  and  been  acted  upon 
tt  the  time.oi^inr  within  one  year  next  bef^^ 
*«PM«n«ofthe4U!t 


onniaw  or 
very  emmetttjnd^  who  ihame  tttonj^t  «t] 
wise,  1  do-not  bemtate  to  concur -wilfclfa^giKt 
niajority-^ho  think, 'that  under  the  «ct  tlae 
simple  'fact  ctf  "cnjoynMnt  6f  the 
(Claimed,  forthe  presoibed  tBRf  w«U  that  i 
be  pieaHed  and  -pnrred'aatn^qnwwer  to(«ab* 
mand  'for  titties. 

** Onoikerjpomt  ^kas  ^een  ^ttisediby  >^io9- 
Vhanedkfr  Wigram,  and  ghmaed  uit  %  ^Mf 
JusHce  TiMil  andWtr.  JMiee*(ViaMDsU,  mli 
adapted  by  the  Okitf  an&eflhsr  ^Barons,  and  te 
whidh,  therefore,  tbsre  isa  nneh  gnatv  imp 
hmce  of  autfaoii^than  itpon'Uie'  o&er  ponHdn 
support  of  the  deems,  allhongfa^CAasf  Joaiiia 
Tindal  and  Mr.  Justice  GressweU  tkbstaiaad 
from  giving  tmy  opinion  on^Ht,  vndthe  Okitf 
and  other  Barmts  state  it  io  be^  question  if 
great  dMoultg,  l%e  question  is,  Whetiier  tw 
act  ^ppCes  to  cases  m  which  the  ehttm  israot 
for-a  discharge  from^ttitiies  t»f  the  lands  in 

Sestion,'batof  sometdf  mieh'titlMS'odly.  The 
t  that  tithes  Hiahl  ^%em  paid  for  oHier  matlv 
produced  upon  "the  lands  in  question,  is  nltt 
alleged,  or  pilt  in  issiie  in  the  pleadings,  bat 
tkeml  ehmmg  athesmOy  of  certain  tithsabk 
matters  and  things  y  the  anssrer  meetsng  ihm 
claim  made,  ws,  fluttno  «stlies,'&c.  haive  ba«i 
paid'forifae'sara  titheaUe  BMtters  and  thisiga 
during  the  period  specified  in  the  act ;  ikroaae 
sent  for  thexmnUon  df^hejndges  of  the  OommM 
Pkas,notwithstaMng  the  suggestion  qf  VieS' 
Chancellor  Wfgram,was  in  eonfarmtgmUh  Ms 
state  of  the  case  tmonthe  pleadings,^  and  ^tibq^am* 
tion  pntiHras,  whether  .imder  tiie  ast  the  die- 
diarge  daimdd  oould  be  maintained  under  'the 
circumstances  before  mentioned.  That  'te 
daim  was  for  adiscfaaxgeof  thetithos  of  oorlain 

^  The  case  sent  by  Lord  -LyndhursMo  tiM 
Cbmmon  Ptoas  stated  :-**' The  platttifF  tM 
his  predecessors,  vicars  Hi  the  'said  parish  tif 
Crosfay-npon^fiden,  ^faave  always  received 'the 
t^es  m  kind,  or  modnses,  orcoqfporilHmsfer 
the  tithes  of  h^/widdi  certain  escepttoiis,'ani 
of  vkSk,  calves,  wool,  lambs,  ibals,^  bees,  inga. 


geese  and  ezgs,  and  ime  ttltaes  or  gardensy 
orchard,  and1usnp,4]avB  not'been  paid  in  the 
parish."  The  case' also  contains  the  foUoiri^ 
statement : — ^''It  is  "to  be  assumed  that  the 
phdntiff  is  entitled  to  the  tithes  of  the  titheabfe 
matters  and  tiiiiiffs>  tiie  tithes  wheredfare  de- 
manded by  his' MU-from  the  defendant's  respeo- 
tive'lands,' unless,  wtderthe  tittfunmtnufftwn^n ' 
tioned'inthis  case,  sntti  isnrfrarevzeinptfrom 
or  dis(ihargdd  of  audi  tithes. 


iULamqflUhei. 


vpedfifid  matters,  and  not  for  all  tithes  pro- 
dneed  apcm  the  lands  in  qoestion,  was  open  for 
consideration  under  this  ^ase,  but  not  the  fact 
that  tithes  bad  been  paid  for  oth«r  matters ;  but 
the  opinion  of  the  judges  did  not  turn  upon 
that  ^int,  Chief  Justice  T^ndal  and  Mr.  Jus- 
tice  Cresswell  only  alluding  to  it,  but  not  giv- 
ing any  opinion  upon  the  question,  and  Justices 
Goltman  and  Erie  abstaining  from  any  obser- 
vations upon  it.  When  the  same  case  was 
argued  before  the  Barons  of  the  Exchequer, 
they  must  have  been  of  opinion,  that  upon  the 
case  so  stated  the  ouestion  did  not  arise,  for 
they  suggested  that  the  case  should  be  altered, 
in  order  to  raise  it,  and  accordingly  the  dtfend* 
ai^,  I  presume,  eoueewted  to  an  insertion  in  the 
ease  if  a  statement,  thai  the  tithes  of  other 
matters  prodneed  igNm  the  same  Umd  had  been 
paid,  lliis  was,  perhaps,  an  improvident  con- 
sent on  the  part  of  the  defendant,  because,  if 
the  answer  properly  pleaded  the  defence  under 
the  act,  and  the  plaintiff  intended  to  rely  upon 
the  fact  of  other  matters  from  the  same  land 
having  paid  tithes,  he  ought,  it  would  seem, 
under  the  7th  section,  to  have  alleged  such 
ooatter  apedalljr,  which  he  did  not  do.  This 
improvidence  wil  not,  however,  affect  my  judg- 
ment upon  the  appeal,  because,  7  must  dispose 
of  the  ease  as  it  appears  upon  the  pleadings.  In 
one  respect,  indeed,  the  defendant  has  an  ad- 
vantage from  the  alteration  made  in  the  case, 
as  it  may  be  assumed,  that  in  the  opinion  of 
the  learned  Barons  the  point  was  not  open  to 
the  plaintiff.  I  cannot  consider  it  as  a  fact, 
that  tithes  u>ere  paid  far  other  matters  from  the 
same  lands;  but  the  point  suggested  by  the 
yice-CbanceUor  Wigram,  that  the  discnarge 
is  claimed  in  respect  of  certain  matters  only, 
and  those  in  &ct  of  modem  introduction,  is 
clearly  open  to  the  phiintiff  and  calls  for  my 
decision.  Upon  this  two  questions  arise ;  first, 
Does  the  act  apply  to  claims  of  discharge  of 
some  only  of  the  titheable  matters?  Secondly, 
If  it  does  not,  can  the  plaintiff  upon  the  plead- 
ings avail  himself  of  that  point  ? 

*' Vice-Chancellor  Wigram,  in  discussing  this 
part  of  the  case,  relies  mnch  upon  the  fact,  that 
some  of  the  matters  for  the  tithes  of  which  the 
discharge  is  claimed,  were  not  known  until 
after  the  time  of  legal  memory ;  and  after  ad 
verting  to  the  law,  that  a  modus  for  such 
matter  might,  nevertheless,  be  good,  says,  that 
a  contract  before  the  time  of  legal  memory  not 
to  pay  tithes  of  titheable  matters  then  unknown 
and  thereafter  to  be  introduced,  would  be 
merely  void  for  want  of  consideration.  If  this 
be  so,  would  it  not  follow  that  there  could  not 
be  any  discharge  for  tithes  of  matters  not 
known  before  the  time  of  legal  memory;  that  is, 
no  general  discharge  for  all  titheable  matter. 
All  such  discharges  are  founded  upon  contracts 
though  not  now  capable  of  proof  or  specific 
exemption.  The  consideration  for  a  modus 
differs  only  from  the  consideration  for  a  dis- 
char^ — ^because  itis  a  remaining  and  continuing 
consideration ;  and  if  it  may  be  good  for  articles 
recentiy  introduced,  so  may  the  discharge ;-« 
the  one  case  assumes  a  contract  that  the  hmd 


should  be  free  from  all  tithes  m  eonmdentum 
of  the  modus ;  and  the  otiier,  that  it  shaU  beftn 
from  all  tithes  under  the  arrangemeiit  nsde 
or  by  virtue  of  some  specific  exemption.   TIk 
principle  of  the  rule  as  to  produce,  subsequeotly 
introduced,  is  equally  applicable  to  both.  Then 
the  words  of  the  act,  coupling  modoses  sod 
discharges  in  the  same  sentence  enacts,  that 
every  ckim  of  modus  or  discharge  shall  bebeld 
to  be  valid,  absolute  and  indefeasible  after  the 
enjoyment  specified.    I  think,  therefore,  thit 
there  is  no  foundation  for  the  observation  made 
as  to  some  of  the  matters  being  of  modem  in- 
troduction ;  some  of  them  ind^d  are  as  old  ai 
the  land  itself,  such  as  grass  not  made  into 
hay ;  hut  still  the  defence  appUes  only  to  certm 
matters,so  that  if  the  act  appHes  only  to  lands  far 
which  no  tithes  whatever  have  been  paid,  the  ds- 
fence  may  not  be  supported  by  the  act.    Upon 
this  point  the  Barons  of  the  Exchequer,  and  the 
Chief  Justice  Tindal,  and  Mr.  Justice  Oeavell, 
rely  upon  the  words  of  the  act,  which  requim 
the  occupiers  to  show  the  enjoyment  of  the  land 
without  payment,  or  render  of'^tithes,  money,  or 
other  matters  in  lieu  thereof  for  the  period 
specified,  which  they  conceive,  means  without 
payment  or  render  of  any  tithes,  as  well  of 
matters  as  to  which  no  discharge  is  claimed  as 
of  the  matter  in  respect  of  which  the  discharge 
is   claimed.    I  cannot  think  this  th^  proper 
construction  of  the  terms  used,  or  the  troe 
nieaning  of  tithes ,  as  used  in  the  act.    It  is  not 
disputed  that  there  may  be  a  valid  discharge ai 
well  as  a  valid  modus  for  any  particular  de- 
scription of  titheable  matter,  or  as  well  as  for 
all  the  tithes  of  the  land ;  when,  therefore,  the 
act  speaks  of  "  all  claims  of  or  to  any  exemp* 
tion  from  or  discharge  of  tithes,"  it  mnst  apply 
to  and  include  all  partial  and  particular  as  well 
as    general  discharges;    but  if  in  the  sane 
clause  the  same  word  is  several  times  used,  the 
fair  and  true  construction  is  to  attach  to  it  the 
same  meaning  wherever  it  occurs.    The  act, 
then,  dealing  with  partial  and  particular  as  veil 
as  general  discharges,  provides,  that  in  cam  in 
which  render  of  tithes  in  kind  shall  be  herecfter 
demanded,  meaning  a  demand  of  tithes  offOT' 
tieular  matters  as  well  as  of  all  matters,  the 
claim  of  discharge  shall  be  held  to  be  good  and 
valid  in  law,  and  absolute  and  indefeasible 
upon  evidence,  showing  the  enjoyment  of  the 
land   without  payment  or  render  of  tithes, 
money,  or  other  matter  in  lieu  thereof  for  the 
prescribed  periods.    This  payment  or  render 
of  tithes  is  obviouslv  the  same  as  that  before 
spoken  of,  namely,  the  tithes  demanded,  jost 
as  much  as  if  the  word  such  had  preceded  the 
word  tithes. — If  payment  or  render  of  any  tithes 
was  to  negative  the  discharge  as  to  all  otben» 
the  word  "  any  '*  would  be  necessary  to  pre- 
cede the  word  tithes,  but  the  word  cannot  be 
implied,  there  being  no  anteeedent  to  support 
it.    The  act  makes  the  defence  applicable  to  all 
claims  of  discharge,  bnt  the  constmction  would 
confine  it  to  claims  for  total  dischaiurp  ^  ^ 
tithes.    The  7th  section  provides,  that  it  shall 
be  sufficient  to  allege  that  the  disdunvedttoed 
was  actually  exercised  and  enjoyed  dnring  the 
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leqaind  period.  In  the  case  supposed,  the 
^charge  claimed  war  far  the  tithe  of  par- 
tieular  articles  only,  but  by  the  oonstroction 
contended  for  the  allegation  must  be  not  only 
of  the  exerdae  and  enjoyment  of  the  discharge 
claimed,  but  of  a  total  discharge.  Taking 
durefore  the  very  words  as  they  stand,  I  should 
sot  hesitate  to  consider  the  tithes  not  rendered 
or  psid  identical  with  the  tithes  demanded;  but 
hsa  there  been  doubt  as  to  the  meaning  of  the 
words,  the  extraordinary  conse<)uences  which 
wDold  follow  from  the  construction  contended 
for  would  justify  some  violence  being  done  to 
the  ordinary  meaning  to  avoid  them;  all  claims 
to  discharges  for  tiUies  of  particular  matters 
woold  be  taken  out  of  the  ooeration  of  the  act, 
and  for  what  reason— if  lanos  might  be  legally 
discharged  from  the  tithes  of  the  particular 
matters,  though  liable  to  tithes  in  kind  for 
others,  why  was  the  new  law  not  to  be  appli- 
cable to  such  cases  \  Were  not  suits  in  such 
eases  productive  of  the  expense  and  inconveni* 
eoee  which  the  act  intenaed  to  prevent,  and  if 
within  the  nuachief,  why  are  they  not  within 
the  remedy  ?  And  why,  when  the  act  provides  a 
defence  in  all  cases  of  claims  of  or  to  any  ex- 
emption irom  or  discharge  of  tithes,  is  it  to  be 
held  that  no  such  defence  shall  be  available, 
eicept  in  cases  in  which  the  discharge  claimed 
is  for  the  tithes  of  all  matters  ?  The  terms 
nsed  in  the  act,  and  the  provision  it  contains, 
and  its  unqueatioaable  object,  appeared  to  me 
to.  native  the  construction  contended  for. 
Vice-Chancellor  Wigram  distinctly  raised  this 
point,  hUinthe  ca$e  sent  by  Lord  Lyndhurst 
to  the  Coamsofi  Pka»  there  were  not  any  facts 
dated  to  raise  it  j  and  when  the  case  came  be- 
fore me,  notwithstanding  the  observations  of 
Chief  Justice  Tindaland  Mr.  Justice  Cresswell 
npon  Uiis  point,  the  counsel  were  contented  to 
fo  to  the  Exchequer  upon  the  same  case.  It  was 
at  the  suggestion  of  the  Barons  that  the  altera- 
tion was  made.  Had  this  been  otherwise  upon 
the  construction  of  this  part  of  the  act,  I  should 
hure  found  great  difficnd^  in  giving  to  the 
plaintiff  in  this  cause  the  Denefit  of  the  con- 
•traction  contended  for.  The  defendant  has 
^cdy  followed  the  directions  of  the  7th  sec- 
tion, in  stating  his  grounds  for  a  discharge 
from  the  tithes  claimed.  If  the  plaintiff  meant 
to  rely  upon  any  matter  of  fact  or  law  in  an- 
swer to  such  detence,  he  ought  under  that  sec- 
tion to  have  alleged  it  specially  ;  but  the  fact  qf 
payment  of  other  tithes  is  not  alleged  or  put  in 
inse,  and  no  evidence  is  to  be  recttved  of  it  if 
not  so  specially  aUcged.  Having  given  to  this 
f^ae  the  most  caienil  consideration  which  its 
^Biportance  and  the  diversity  of  opinion  amongst 
^  Judges  caUed  for,  I  am  of  opinion  that  the 
defendant  is,  under  the  circumstances,  entitled 
to  the  benefit  of  the  act,  and  that  the  pUdntiff 's 
oiQ  ought  at  the  hearing  to  have  been  dismissed 
^th  cosu.  I  therefore  substitute  an  order  for 
uat  purpose  in  the  pUce  of  the  decree  of  Vice- 
ChaaoeUor  Wigram."  ^ 

^  The  cause  as  decided  by  Vice»Chancellor 
WignuD,  is  reported  1  Hare,  196;  the  case 


THE  SCRIVENERS  OF  THE  CITY  OP 
LONDON. 

Some  of  our  readers  unite  the  several 
professions  of  attorney  and  notary  public, 
and  some  of  proctor  and  notary;  and 
it  may  not  be  uninteresting  to  others, 
as  well  as  themselves,  to  peruse  the  fol- 
lowing account  fifom  "  the  books"  of  the 
ancient  business  of  scrivener  and  the  oath 
which  they  still  take  on  admission  to  the 
freedom  of  this  company  in  the  city  of 
London. 

Lord  Chief  Justice  Gibbs,  in  the  case  of 
Adams  v.  MaUtm,  3  Camp.  534,  thus 
speaks  of  the  scriveners : 

"•There  is  some  difficultjr,'  sud  his  lord- 
ship, 'at  the  present  day,  in  understanding 
correctly  what  a  money  scrivener  is.  There  :i8 
no  living  character  to  refer  to  as  an  example. 
The  business  of  a  money  scrivener,  as  it  was 
formerly  carried  on,  has  been  discontinued ;  it 
has  been  subdivided  into  different  branches, 
which  have  been  taken  up  by  different  descrip- 
tions of  persons.  Formerly  the  business  was 
well  known.  The  old  books  are  full  of  cases 
arising  out  of  the  transactions  of  money 
scriveners :  to  these  we  must  look,  to  form  an 
accurate  judgment  of  the  character  intended 
by  the  legislature.' '' 
•  •  •  •  •  ♦ 

"  *  It  appears  from  the  old  cases  that,  before 
bankers  and  brokers  were  so  easy  to  be  found, 
the  scrivener  was  the  person  with  whom  people 
were  accustomed  to  deposit  their  money,'  in 
order  that  he  might  lay  it  out  for  them 
when  he  could  find  a  proper  opportunity. 
The  scrivener  in  the  mean  time  had  the  use 
of  it,  and  could  not  be  questioned  for  the 
profit  he  made  of  it  till  he  laid  it  out ;  he  was 
trusted  as  a  banker.  It  was  not  a  specific 
sum  which  in  monies  numbered  he  was  to 
keep  in  his  chest ;  he  gave  credit  for  it  to  the 
party,  who  had  sufficient  confidence  in  him 
that  he  would  lay  it  out  to  advantage  as  soon 
as  an  opportunity  offered.' " 

"*  Since  the  period  thus  referred  to,  the 
business  of  a  money  scrivener  has  ceased.  It 
is  related  in  the  hfe  of  Dr,  Johnson,  that  a 
person  who  went  by  the  name  of  Jack  EUis 
was  the  last  of  the  profession.  He  was  a  co- 
temporary  of  Johnson,  and  is  mentioned  by 
him  with  great  respect.' 

"  His  lordship  then  proceeds  to  consider  the 
relative  character  of  a  scrivener  and  attorney. 
'  At  the  present  day,*  he  observes,  '  the  banher 
occu{ues  one  department  of  the  business  of 
the  scrivener,  by  being  the  depository  of  the 

sent  on  appeal  from  the  Vice-Chancellor*e  de- 
cree by  Lord  Lyndhurst  to  the  Court  of  Com- 
mon Pleas,  2  Com.  Bench,  749,  and  the  case 
as  amended  in  the  Exchequer,  2  Exch.  Rep. 
266. 


the  securities. 

Lord  Campbell,  in  his  Nisi  Prios  Re- 
ports, from  which  these  extracts  have  been 
made,  shows  in  one  of  his  notes  on  jfchis 
case,  that  taste  for  Uterary  anecdotes  by 
which  he  has  been  so  much  distinguished 
in  .his  "  LiTCB  of  the  Chancellors."  He 
thnS'vquotes  from  Jdmson  and'Boswell : 

^hmon,  "It  i8'wondBrful,.'8ir,iwfaatJB£to 
be  found  inJkMHbn.  Tlud  moat  litenuy.-aaR- 
maatten  that  I  evereiypyed  mas  at  thcJtablB 
of  Jack  Ellis,  a  money  scrivener  behind  the 
fioyalExd^ange,  with  whom  I  at  one  period 
used  to  dine  generally  once  a  weak.*' 

Note  ly  Boswea.—"ThnB  llfr.  ElUs  was,  I 
believe,  the  last  of  that  -profession  ca&ed 
8criiVBnen,'whidi  is  -one  of  .the  London  eom- 
pames,  bot.ef  which  ^e  hnsiaess  is  no  lon^ 
earned  on  separately,  but  is  transacted  oy 
attomies  and  others.  He  was  a  .man  <u 
literature  and  talents." 

It  is  evident  from  the  following  oath, 
taken  by  the  members  of  the  Scnveners' 
Company,  that  their  .business  was  andently 
to  prepare  charters,  deeds,  and  writings, 
*'  touching  inheritanoe  of  :lands  and  estates 
for  life  or  years 


*'  I,  N.  D.,  do  swear  upon  ihe  Holif 
veUsts,  to  be  trae  and  -faithful  unto  our 
^Sovereign  Lord  the  King,  his  Heirs  and  Sue- 
.esasors.  Kings  and-QneBna  of  JEs^teii,  and  .to 
'be  true 'and  just  in  miae  Office  and  Science, 
and  to  do  my  DiligeDce  that  all. the  Deeds 
<which  I  shall  make  to  hc'sealed  ^  shall  be  -well 
and  truly  done,  after  my  Learning,  Skill,  and 
tScience,  and  AaUl  be  dniyand  aStiaedly  nad 
nverand  exaumied  before  tiie  fnaiwitny  of  the 
*iame;  atA  espeoaflyJ  shall  notwnte>:Aor 
'Baffisr  to  be  written  by  any.  of  mine,  to  my 
*Power  or  Knowledge,  jaxy  Deed  or  Writing 
to  be  sealed,  wherein  any  Deceit  or  Falsehood 
<riiall  be  conceived,  or  in  my '  Conscience  bub- 
pected  to  He,  nor  sny  Deed  bearmg  Date  of 
long  Time  past  before  Ae  ensealing  thsieof, 
nor  bearing  any  Date  of  "any  time  to  come; 
iMitbtr  shall  Irtestily,  smrtsnier  anyrbf  mine 
to  testify,  to  my  iPimac  »or  aKnewledge,  >any 
rBfamk  Charter  or  CDead,seea]ad  before  the  full 
Writing  thereof;  and  t  neither  for  Haste  nmr 
ibr  O^vetousness,  I  ahall  itake  upon  -me  to 
^aaake  any  Deed,  toudbiBg  Jnheritenee  of 
Lands,  or  Estate  for 'life  .ior  ^Years,  norany 
J)eed  of  great  'Gfaarge,  wdiersOf  I  have  not 
Onming,  without  good  Advioe«Bd  Infama- 
"linn  of  Council;  and  idl  the  nod  ftnloBrsnd 
'Ordinances  of  the  fiooietv  cff  fifSRvnBNBKB 
txf  the  City  of  London,  IdAaH  well  and  truly 
•keep  end  observe  to  my  Power,  so  far  as  God 
.«liail  give  me  Grace.  So  hah)  me  Gon,.Aiid 
ilie  Holy  Contents  of  this/Boak." 


.KCAXUS  DF  jUTOBsaas. 


"Ite  AHomeyr  ^ammmim  4us  npmdm^ 
tbe«Bvcc*l  leUnis  if^hiehiha w  nppeiaed  inop- 
poflikkm  to  ^^ia  ^opodona.  We'are^glad  to  <»- 
>««^«cpeeled,  thct%e  has  ait  faiBBdf 
right 'wiih'ettch  of  his  oppementana  appn>pn- 
aledto  theaMMws  wme  oipieBBiaBB  intcBded 
forotfaan.  CFfaecUaeuasion-wfll  now  praeeid 
withoutiiirthar  paiaonal  idliiiuaiioii. 

'Besido^tke'cmiMBBof  "fleverta  London  mi6- 
eston,  woiuKve  MODi'liRVoaMd  wiHt'Coawnmi^ 
from  idifieient  parts  df  the  conatry,  bot 
are  desiroiis  Of  liaaring^mn  aoUcitsFS  inenoe 
more  of  <the  larger 'towns,*  iMuMeexleDeiveeB- 
iMriance<irill  ««i8ble^tliam4o<gipe'V«lnaMe  ia- 
tormation  iqpCRiTthepoiBta  in  qaaatian,naDdy, 
Bita^y*lhe'4ea»Bnt  of  the  die  cateem  in^rbidi 
tfaeprofeaeioniof  an'«ltoiMy  as  held  by  da 
pubMc  SaeQndW,-«ihe  cansea  dienof;  md, 
Aard^,  'tiie  TamedieB. 

^Whatever  may  be  thedifioenee  of  opiaionai 
to^the  eatentmid  oauaea  of  tho'evil  complflDBd 
of,there  cniibeno^oabt^iataaveral  of  dieTi> 
medies  reeommended  by  *'%xi  Attamey.^inD 
be  highly  beneficial|--partioolarlyU»eat8DaDii 
of  general  and  daassoal  education  fttforeyaadte 
and  honoanfale'pmetioeii^er,  adBtnarion  iato 
theprofession.  These >are  the-naeans  by  «iii<^ 
liie'pubUc 'inll  iweonfinced  Aat^e^twA- 
tionera  df  Ihp  Jawase  geiiUaBien,  as  well  n 
fMingasd'eondactna  ly  At:t<tfnPaABiBBBt. 

Hh  ihe'Editor  qf  iheJjfgal - Dbnrvgr. 

SiRj-^WhenJ^ffnnlemyitot  iMMtr^tD^ 
didflowdtfaont  «Bunpoaiqg  ithat  it^aaonldJm 
been  «pnblidnd.  I  thcniiiKtilinBitld  gifc  fa 
ihe  limt  for  a*  law  sbaasvalinna  on  n  aukgecl 
which  moch  iatareafcsd  aae,aiaiiiidy,  the  Ststn 
of.Attozneys.  X-amjBOiTy.'tet'I  tnedtiiewid 
"  scampa,'^  ^dthangh  satii  a  tenmisaB  a^^ 
totheill^idttoatedp«aacfciokddariu  ladoit 
that  .it  (would  have  been  letter  if  I  had  ORd 
mildartBBiiiSfbiit  conveying  the  aamo  fpsaBBg. 
:I  haro  perosedthe  detteas  of  ''A.Z.,''  od 
of  "  A  Bud  Arlacled  Clark,''  walii  much  fan, 
particitlarly  the  kttar  x>f  ihe  Jatler  penflo; 
iheyiaie  both  ^sharp  fgentlmnen  .in  their  nt$t 
hatdf  IhadileahDBaia  conaincing  pmof  of  ai- 
gantlemanly  maimar  finDmciheaaaas  to^iuck 
ttisy  ibalong,  I  should  not  iiave  wiahed  he  a 
%etlar.  il  nnat, Ihomver, tmdm  a  aligbt^ 
•ceptioniiiLiKiieBn*  :of  yor- cornBapondent  A.X 
Hfthe  aflopla  dhe  aidvine^gifai-in  ihe  last  pfl»* 
lof.hisvioaBimunioalieiithetarifl  be  uk 
Meeflsad — 'he  (wiU  fona  aBe<of '^  ^ 
B  reinnitiona.  iLat  yoaryoBngean^ 
itrreeolleKt  afaat^  th^ne^t  posoDiOr 
Qmoam,  and'lheBBfiaDB'<tlii^  oanaat  he  ] 


^ttadaad,  and  vihatfif  ;thBgr  consider  lifaat  I  tfi 
'Wrong  in  mygeoaahisirma,^  endaavanrto  oa- 
intee  me  and^yaanr  ■.  jBaiiiispumliints  that  we  as 
wrong,  byiaxgnmedt*  «nd  ;not  byaioeiisha^ 
tempt  at  personal  attadc,  adiich  mustiCnl  ai- 
cauae<the  ]  '    * " 

itoAsm    g,  laa  janr/ 
oiling  fBinonal  tMnyaeif* 


uipb  ail  perauiuu  mwicfc,  imuMKtx  miwh  tm»mt  — 

luae-the  nar^attaohad  Js^paraonattyunlnM^ 
i.lham   it,  laa  janr  icaaasapondaat,  tska  VO' 


Tou  cannot' luKvelielped  nmafliiigytlut^in 
an  the  JettexB  .ofiihe  opponents  to  iojcntmn, 
there  has  been  no  argument  or  answer— no- 
thing which  would  have  convinced  a  non-pix>* 
fessional  .party  that  my  party  were  mistaken ; 
bat  on  the  contrary,  the  letten  writtenin^svp- 
port  of  my  view  have  contained-  nneentradiom 
and  unanswered  iacts  and  argwnents,  and  I 
certainly  was  extremely  grieved  to 'ted  that 
yon,  m  face  of  aU  tbe  -fa^  brought  forward, 
still  think  that  attomejrs  a»ti  class  are  well 
thought  at  1  am  ifneved  llmt  ^he  various 
iicis  brought  forward  should  d;dier  have 
escaped  your  notice  or  JiotliaveiKen  eonsidflred 
by  you  as.baBnog  on  ihe  question. 

I  think,  sir,  that  it  must  be  admitted  £hat 
society  gmerally  do  not  enterttun  a  Javoarable 
opinion  of  attorneys,,  and  that  to  attorneys,  as  a 
class,  such  ofiinion  is  feh  ^ery  geneia% 
amongst  die  bifi^er  members  of  sodetsy.  1 
bave  within  :my  own  circle  .of  friends  lan  in- 
stance—a young  gentleman  just  leaving  £uff^, 
about  18,  the  gnmdson  of  two  hanmeHy  whose 
parents  are  not  suffidenldy  well  off  to  .leave' 
aim  a  fortune,  wish  to  place  him  in  a  profes-, 
sion ;  thev  think  that  he  will  not  do  for  the  hn^ 
because  he  is  alufatly -narvous-Htfae  xhurdh  hei 
does  not  like — the  army  the  same— eas. for  an' 
attorney,  the  parents  wauld  not.hsar  of  it.  On 
my  proposing  to  take  the  youxig«gentlemaninto 
ny  film,  the  lady  saidi — '"^If  ^  attorneys  were 
like  ^feaaieuTs  — ^ — ,  we  should  liave  no  oJ^ 
jeetion;  hot  in  what  a  position  do  attoroeys 
geaeralW^stand  kiiSQciety — ^I  coiUd  not  bear  Jo 
tbink  of  my  son  being  called  a  vile  attamey!** 
This,  sir,  is  a.poutivse  fact,  and  was  very  con- 
clusire;  it  happened  that  very  shorfly  tffter 
this  I  attendsaxanmctslnigxif  attorneys  at  tiie 
Law InstilUtaeii, ireUtiveto  the  Bepeal  of  the 
Certificste  Daly,  and  leertamly  the  jieoeeedings 
of  the  attomevs  at  that  meeting  tended  to.coa-^ 
iixm  the  ladv's  idea  of  attorneys,: and  as  i  sa^ 
at  the  tahie  i  condd  AOt  .help  wondeEbiff  .how  it 
was  that  men,  who  ought  to  have  been  Drought 
op  as  gentlemen,  should  liave  conducted  them- 
selves in  so  bearish  a  mamer.  'Icotfld  not 
w»nk  that  such  men  had  teeeived^propervdu- 
catioiH-that  their  juirents  bad  «q)eBded  about 
l>000/.in  and  about  tfaetr  afiicies,  andit^was 
mainly  in  couaequenee  of  that  meethag^tinrt  I 
vas  induced  to  oeoaider  A»  question  which 
I  have  mooted. 

Astothe  ^leBOses  wlneli  lunoe  'prddacfld  the 
pn^yourable  opinion,  I  have  instituted  anaay 
^qniries,  and  found  a  pretty  general. complaint 
of  the  praetice.«f  fmdngnctu&sito  ysUi  darks, 
~^hat  attorneys  did  nothing- to  make  them- 
*1^  respected— that  almost  any  one  who^ 
could  "read,  write,  and  cast  up  accounts,*' 
?M  who  eouhiecrapetog«thw»MO/.,-cwdd  get 
^^0  Ihe  profession  as  •  an  attorney  lAattm- 
«ajce«  of  malpractice  were  not 


i)b  to  HfaB  madOjii'  ■  qB<ttlet<B>t 

u'Bdbse,>lqf 

hfX  fdMm  oany  out  iowasds  each  other  .Use 
sa—e  rgentlsmanlyiiBeling  rthat  is  .exhibited  hgf 
the  .gentleman  .at  the  bar.  Let  there  be  no 
more  "snapping  of  judgments,'"  "demurreta 
for  omissions  ot  single  words,*'-^o  not  let  ns 
be  overgrazing  in  me  matter  of -costs. — ^Let 
usendemmrto  keeplhe  pcofsasion  mfiOmiB 
moK  seleet.  liet  tneiB  beiaimle  ,amoqgat  m 
not  to  take  ai!lided<:eleiiBe,  "foacept  sens  ^ar 
nephews,"  under«a.fse.of.60021.j  and  on  no  ao» 
i:ount  whatever  to  pay  a  salary  during  articles. 
XiCt  a  prdliiiiuary  examination  be  required  in 
Greek,  Latin,  andTi«iefa,*premoas  to  artioAsBb 
If  Ihsse  remodies  (particularly  the  first  and  the 
iast)  ^vere  istcicfiy  rmpiirniiy  1  Ssel  iConvioaBil 
that  the  profession  of  an  attornev  would  soon 
be  considered  as  one  into  whicn  the  higher 
cksaea  jnighfrsendtheir  sons,  and  then  speedily 
the  whole  tone  .of  the  precession  woiild  eiqien- 
eace  a  dbso^  for  the  better. 

An  ^rronffST. 


It  mary^e  "proper  to  explain  tiiat  "the 
meeting 'at  'the  Law  InahluliuiJ,  ^to  wiiidi 
reference  is  *iibove  made,  consisted,  not  iff 
*tfae  members  of  that  society  only,  but  di 
the  -whole  prdfesnon;  'ann  those  upon 
"whom  fhe  Certificate  Tax  most  ^fleverdf 
ui'caaed  iiatnndly  "atteniAed  *in  large  txxbbf' 
bers.  Five  fnr  «k  Iwjuriflwifl  persons  who 
meet  upon'vnieKeltkK  adlwaiitjare  not  very 


dMMce  in  tho) 


D  »of  ttheir  /Opiiiioms 


whether  on  "th8doori]?8t^Stepli9iia,''  the 
(GhnlAffl  t>f  the£%,  or  &e  Ball  inOlian- 
cer^  Lane.  It  was  proposed  in  one  of  dte 
resolutions,  as  an  alternative,  ihat,  in  'caae 
the  obnoxious  impost  joould  not  be  removed, 
on  the  ground  (^  its  ^romotinff  the  teapea* 
.lahiHtyjof 'the  imfeaaioii,  itahould  he  ap- 
plied towards  the  better  education  of  joaiiai- 
dates  and  the  impnovement  of  the  profea- 
aion.  This  was  vdiemently  x^ppoaed  by 
the  majority,  who  thought  that  .to  pq^ 
90,000/.  a  year  .feoike  ^government,  to  be 
doledoHt.DBaer  ihdr^pationage  and  anper* 
intendence  for  purpoaea  howemr  .desirwfi 
4in8na  ipraponftian  nat.tO'he  lenduied. 
profession  hadjgivai  psoofiof  lbs  (dii_ 
tion  to  effect  many  improvements  at  itseim 
'expenso'^and  might  be  trusted  with  the  ma« 
iiagenaitof;ils  own  affairs.  Hence  arose 
the  atonoY  ^Uscussion,  and  it  must  be  ad« 
mitted,  that  the  .mlas  .of  orderly  debate 
*were  .^gevy  aa^  Triohited  in  reaisring  the 

^rt«rfiu:   -,- « ^ »  »anif»afld  ofmMwamise.    Jn  all  Dther  re- 

^^^S^i^^^^^^A^T'^^  "  ^*  ^apattslthcAoMMa of  rUhe^neetiog  mm^^oh 


and 


^  PMffiession— but  that  ^vdlgKr 
^Igar  haUls  -were  T««rv  imrai 


%5  haWls  -were  ^^wtj  ptaesisiH, » Ae: 


^oj  rf^iM^h  is;iio'doiibt,<^tiittt 
^ebeen  exclndedlfrDm ^I^Mmj 


we^nardaas 


IFhe 


perly  anrimdled,«nd  sthe  nQuanneB  jto.l»e 
auoptcu  wafccQiincHA'te^tthocoiiiiou  of  the 

.^^^fuded^S-^i^ 

T™'"^  hymoy'aiid^  aa  if  weaiiiw,  fi<iu  \mm\     ^^  wotttiy.cufreyiOi«ietft,-TOl,  we  traat, 

wtlieclabi.  *,  ; 


spa    AalM^Jl/ofiMy^i^PMJpoMlJKBlfvta^ 

duly  qppfecute  our  with  toTindicste  alai^ 
body  of  the  profearioi^  for  we  really  appre- 
hend, if  the  condacty  diaracter»  and  attain- 
ments  of  that  body  be  so  generally  objec- 
tionable and  deficient  as  some  of  our  cor- 
respondents have  represented,  there  can  be 
little  expectation  of  any  material  amend- 
ment for  many  years  to  come.  Indeed,  if 
the  opinion  of  the  baronet's  lady,  like  that 
of  Pope  and  other  writers  a  century  ago,  be 
still  well  founded  regarding  the 

'*  Vile  attorneys,  not  a  useless  race," 
we  should  despair  of  the  efficacy  even  of 
the  Toga  and  the  Pratnium. 


POSTPONED  BILLS   RELATING  TO 
THE  LAW. 

We  have  from  week  to  week,  during  the 
Sitting  of  Parliament,  stated  the  progress 
made  in  the  several  measures  relating  to  the 
Law,  and  now,  at  the  dose  of  the  Session, 
it  will  be  convenient  to  give  a  complete  list 
of  the  Bills  postponed  or  withdrawn  by  their 
proposers,  or  negatived  by  Parliament,  with 
the  several  stages  at  which  they  arrived, 
and  the  names  of  their  proposers,  distin- 
guishing such  as  had  passed  one  of  the 
Houses  of  Parliament.    They  are  as  follow  ^ 

Administration  of  Justice. 

Criminal  Law  Consolidation.  In  Select 
Committee. — Lord  Brougham. 

Proceedings  a^nunst  Clergy.    For  2nd  read 
ing. — Bishop  of  I^ndon. 

Law  of  Evidence.  For  2nd  reading.— Lord 
Brougham. 

Trustees  Conveyances.  Brought  from  the 
Commons. — For  2nd  reading. 

Affirmations  in  lieu  of  Oaths.  Brought  from 
the  Commons. 

Law  of  Property, 

Assignment  of  life  Policies.  Brought  from 
the  Commons. 

haw  of  Parliament. 

Independence  of  Pariiament.  For  2nd  read- 
ing.   Lord  Brougham. 

Bribery  at  Elections.  Brought  from  tiie 
Commons. — For  2nd  reading. 


Corrupt  Practioet  at  Etodioin.  HieUrd 
Chancellor. 

Parliamentary  Oaths.     Brought  from  tk 
Commons. 

Roads,  Sewers,  S^. 

Laws  Relating  to  Highways.    Select  Com- 
mittee.—Earl  St.  Germans. 

Cities  and  Boroughs  Common  Lands.  For 
2nd  reading. — ^Earl  Carlisle. 

fnwu  of  CTommottf. 
IjOw  of  Property  and  Conveyaneisg. 

Real  Property  Transfer.     In  Select  Com. 
mittee. — ^Mr.  H.  Drummond. 

Joint-Stock  Companies'  Transfers  of  Sbaia. 
For  3rd  reading. — ^Mr.  Headlam. 

Joint-Stock  Banks.— Mr.  Headlam. 

Improvement    of   Law    of    Landlord  and 
Tenant.    For  2nd  reading. — Mr.  Puscy. 

Parochial  Assessments.— Sir  H.  In^lis. 

Audit  of  Railway  Accounts.    Brought  firom 
the  Lords. 

Partition  and  Sale  of  Joint  Chattels.  In  Com- 
mittee.— Mr.  R.  Palmer. 

Estates     Leasing     (Ireland).  —  Soliator. 
General. 

Copyhold  Compulsory  Conunutatioo.— Mr. 
Aglionoy. 

Administration  of  Justice. 

Charitable  Trusts.   Brought  from  the  Loids. 

Palace  Court.     In  Committee.  —  Lord  D. 
Stuart. 

Administration   of    Justice,    (Metropolitan 
Districts.)    Attorney  and  Solidtor-Genenl. 

Fu^  Inquests.— Mr.  Wyld. 

Juvenile  Offenders. — Mr.  Milnes. 

Law  qfParUament. 
Vote  by  Ballot— Mr.  H.  Berkeley. 
Qualification  of  Voters.  —  Sir    De   I^ 
Evans. 
Insolvent  Members,  (No.  2.)    Mr.  Mofetl 
Triennial  Parliaments. — Mr.  D'Eyncourt 

MisceUaaeous. 

Law  of  Maniage.    Hon.  J.  S.  Wortley. 

Marriages  bjr  Licence. — Mr.  Ewart. 

Friendly  Societies.    In  Select  Committee. 

Union  of  Parishes  and  Highway  Sunreyiag. 
For  2nd  reading.— Mr.  Frewen. 
Law  of  Scotland, 

Marriages.    Brought  from  the  Lords. 

Births'    Registration.     Brought  from  the 
Lords. 


RECENT  DECISIONS  IN  THE  SUPERIOR  COURTS 

AND    SHORT    NOTES    OF    CASES. 


Holla'  CToatt. 
August  1. — Kirkus  v.  Atkinson — Stand  over. 

—  1,  2,  3. — Taylor  v.  Cooper— Motion  re- 
fused to  stay  proceedings  until  plaintiflf  shoidd 
have  compUed  with  an  order  of  Court. 

—  3. — In  re  BureAcJ^Petitien  dismissed 
without  costs. 

-—  3.— Oftam&ert  v.  HolDe2^-Plea8  to  stand 
as  answers,  with  leave  to  plaintiff  to  except 
thereto. 


—  4.— 0%rif<y  v.  CoBrtewy— Reference  to 
the  Master  as  to  the  state  of  the  debts,  ftd  of 
usiendant. 

—  4.'^AHorney''Qaneral  v.  Corpora^^ 
I«ea<io»^AppHcation  granted  to  stay  proceec- 
inga  till  appeal  could  he  heard. 

—  ^'-'Tayhr  v.  Tiqrior  —  ApplicatioD  re- 
fused to  appoint  receiver. 

—  4.— Gotse^l  V.  FfMOfi— Time  extended 
for  drawing  up  the  minutes. 


superior  CmarUs  V.  C.  ^f  BMikfd.-^y*  C.  Kmgki  BrtM^V.  C.  Wigrmm. 
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ViCf «C^RICf Hot  0f  0llf|l8lill* 

1%  re  Shrewshufy  Qramniar  SchooL    May  7» 
1849. 

GRAMMAR  SCHOOL.— 4IUB 81 STINO   TRUST. — 
ALTERATIONS. — ^PRACTICE. 

Where  a  petition  was  presented  under  Sir 
Samnei  RomiUy's  Act,  loith  reference  to 
certain  alterations  in  a  grammar  school 
which  was  regulated  by  a  previous  act,  and 
Mch  would  cause  a  deviation  from  the 
SMbsisting  trust,  the  Court  refused  to  tii- 
ierfere, 

Semble,  such  alterations  must  be  made  the 
subject  of  an  information. 

This  petition  was  presented  by  the  go- 
TerDors  and  trustees  of  the  Shrewsbury  Gram* 
mar  School  for  its  regulation  with  reference  to 
certain  suggestions  and  alterations  proposed  to 
be  made,  to  which  the  trustees  did  not  object. 
They  presented  this  petition  under  Sir  Samuel 
Romilly^s  Act,  notwithstanding  they  possessed 
lar^  powers  under  the  38  G.  3,  c.  IxviiL,  by 
which  the  school  was  regidated  and  endowed. 

The  Solicitor- General  and  J,  JR.  Kenyon  for 
theoetitiooers;  Stuart  for  the  Bishop  of  Lich- 
field, the  visitor ;  RoU  and  Wray  for  the  bailiffs 
and  borfiresses  of  the  corporation ;  Bacon  and 
Olastt  for  St.  John's  College,  Cambridge. 

BetheUmd  Wiekens,  for  Dr.  Kennedy,  the 
head  master  of  the  school,  contended  thuat  the 
Coarthad  no  jurisdiction  under  Sir  Samuel 
Romilly*8  Act. 

The  Vice-Chancellor  said,  that  the  Court 
voold  interfere  to  carry  out  the  regulations 
under  the  38  Geo.  3,  c.  Ixviii.,  as  it  was  in  the 
nature  of  a  trust;  but  here  it  was  to  interfere 
with  a  subsisting  trust,  and  to  enable  the  trus- 
tees to  deviate  thereArom  and  exceed  its  limits. 
The  proper  course  would  therefore  be  by  infor- 
mation, and  the  petition  must  be  dismissed, — 
the  costs  to  be  paid  out  of  the  funds  iu  the 
tnasurer's  hands. 

Angnst  1. — liPClure  v.  Bipleu  —  Injunction 
contmucd  restndning  action  at  law. 

—'2.  —  Attorney  -  General  v.  Trevelyan  — 
Master's  report  confirmed. 

—  2.— /n  re  Duke  of  Marlborc^s  Estates, 
Brparte  Oxford,  Worcester,  and  Wolverhamp» 
tou  RaUway  Company — Reference  to  the  Mas- 
ter as  to  money  to  be  paid  by  company  to  pe- 
titioner for  expenses  connected  with  taking 
Jand  for  railway. 

.--  3— BeK T,  JB6il*-DsdaTation  that  admi- 
oiatrators  were  not  entitled  to  retain  a  debt  due 
from  insolvent  to  intestate  out  of  his  share  of 
the  estate,  but  that  it  vested  in  the  assignees. 

—  Z.'-BiUage  ▼•  Squ^Am  —  Injunction 
Snnted  to  restrain  proceeding  at  law. 

.—  4.— Bei^oAv.  NeUkfM-^rdmio  com- 
niitdefendaat  for  breach  of  injunction  in  pro- 
^ing  with  action  at  law,  but  the  Lord 
^hancellor,  on  the  5th,  retersed  the  order  on 
us  defendant's  soMcitof  nndettaking  to  with- 
draw the  record  in  the  aetkra. 


(In  Bankruptcy.) 

Exparte  Sturges,  in  re  Kemotj    CattUn,  re* 

spondent.    June  25,  27, 1849. 

MORTOAOI.  —  HUSBAND  AND  WXVB.  — *  VA* 
I.1DITT. 

Where  a  married  man  takes  a  mortgage  in  ku 
oum  name  for  monies  advanced  by  his  wife 
out  of  her  eeparate  property  before  mar* 
riage,  held  a  good  mortgage. 

This  case  came  on  upon  the  ouestion  of 
the  validity  of  the  debt  claimed  D^  the  pe- 
titioner in  right  of  advances  by  his  wife  to  the 
bankrupt,  and  as  to  the  validity  of  a  mortgage 
held  by  the  petitioner  for  the  same. 

Bacon  and  Bagshawe  for  the  petitioners; 
Swanston  and  ShMeare  control. 

The  Vicc'ChanoeUor  said,  that  the  petitioner 
was  entitied,  as  a  bond  fide  creditor,  to  present 
his  petition,  and  to  have  the  fiat  annulled,  if 
the  present  petitioning  creditor's  debt  was  held 
insufficient  on  the  trial  at  law.  A  mortgage 
taken  by  a  married  man  in  his  own  name  mr 
money  which  had  been  advanced  by  his  wife 
out  A  her  separate  property  before  marriage 
was  a  good  mortgage,  and  available  both  at 
kw  and  in  equity. 

August  1«— Prtficeil26er/v.  Sft*aii^#— Order 
by  consent  staying  proceedings  so  far  as  re- 
garded the  destruction  of  catalogues  deposited 
with  the  Clerk  of  Records  and  Writs. 

—  2.— In  re  Great  Western  Railway  of 
Bengal  Cos^Nmy— Order  for  winding  up. 

—  2.^Jn  re  Peterborough  and  Notttngham 
Junction  Railwag  Company    The  like. 

—  2.'^Stanley  v.  Pfewas— Order  for  pay- 
ment to  plaintiff  of  damages  and  costs  awarded 
by  Master  by  reason  of  a  writ  of  ne  6Ma/ r^$nso, 
and  imprisonment  thereunder.  * 

—  3.--Wood  V.  North  Staffordshire  Railway 
Company — Stand  over  to  November  10. 

—  3,  4.  — JSaipor/e  Parbury,  in  re  Direet 
London  and  Exeter  Railway  Cosyony— Mas* 
ter's  report  inserting  name  in  list  of  contribu- 
tories  confirmed. 

—  4.^Iis  re  Vale  qf  Neath  Brewery,  Eaparte 
Richmond's  Executors --- Motion  to  remove 
name  of  executors  from  Ust  of  contributories 
refused,  witiiout  costs. 

—  6. — Briggs  v.  Peimjf— Judgment  on  con- 
struction of  wilL 

—  6. — Exparte  Clabbon,  in  re  Clabbon^ 
Stand  over  until  action  tried  at  law. 


17ia«CtBitMllot  fiHigrni. 

August  I,  2,  d.-^Whiston  v.  DeOnand  Chti^ 
ter  <if  Roehester^Cur.  ad.vult. 

^  3.--Brogden  v.  South  Eastern  Railway 
Compang-^Ordm  on  company  to  pay  monies 
certified  by  engineers  to  be  due  under  con- 
tract—Reference to  the  Master  as  to  completion 
of  contract  by  specfied  time. 

—  4,'^Attomey»Oeneral  v.  Prtce— Compro- 
mise—with  reference  to  the  Master  to  approve 
of  a  scheme  and  appoint  new  trustees— turther 
directions  and  costs  reserved* 


(Beforaih0Ftev  Judges.) 
Btgmtrv^' IkhabkamU^  qf  BarnOti^^  Mtj^lfi^ 

18401 
FMTpm.  idiot:  '— «aHovBiABiiriTar;«— ^cmM^ 

TODT  WHBT  HAAMI.B88. 

qwaskinff  im'order  <f  renmwA^Oijmuper 

idiot,  first  tkaia^fniormmfvtd  om^hBwme 

grounds  in  l%^Ak  deprio^  ikmpmper  of 

itrmmmdbiUttf  tmdertks  9^  lO.Vi^.e.d»; 

amd  seeondfyt.tkat  a  hannlHs*idiot^need  noi 

^smUtoanmffhmcunder  the  8-<2^9-  VicL 

c:l26,  but  mtiff^rtmmnr  umdn^ihe^eare.^t 

hisparentB*, 

lis  1844,  Thomav  Wvtoon,  a  pauper^'  witb 

his  wife  and  sob^  w^  w«»-aix  idiots  had  bean 

ittBored' under  an  order  fh>m>tfatetowmhxp<of 

Btanley,  in  the' West  Bidhig  of  Yorkahire^  to 

Hunwcnrth^    in-  Staffotdahire.      It   appeased^ 

hower^er;  that' the' pauper ^od  hiamft ^rere'zv*^ 

immd  on  the  grouad  thafethey>were  the  XBoatf 

piDperpersona^to  takeoare  of  tbnr  son.  They- 

TSBsained  a  fewdays-  at  Ham^mrthiworkhooae^' 

attd^rettmied  to  Bamaky;  the-  parish^  of  *fBm»- 

Trorth  allowing  them*  a-weekljr  swn  of'  money 

for  the  support  of  their  son.    Il&  184r>  they 

were  again  removed  to^Tamworth,  and  that 

pniMi^appeated  tO'dle'Weat^  Bldtns?  ^tanaas, 

wfaDquaaned  thatarderaubjeot  to  thfropinioD 

0^  ihia  G6urt. 

Pashley  and  BooMy^  in-^aopportof  tbvordk*^ 
ol'sesaionai  contended  tfaat*tn»paaperwa8~ir- 
removeable^  under  the  9^ft'lOWict:  c.  66,^  \ff> 
rmamw  of*  his  fasring*reaidftd'  five  years  in  the 
removing  paffish,  aiid'.that'the  pauper*beiBg*an' 
idtoticoidd uotbe  i^waoved  tb  me  place  of  his 
aktiement^  botimiurtrbe'aaBtto  a-  Itmatio  aay^ 
Ina^aa  directed  byr  tlie  «  ^  9  ^tet.  x:;  126^* 
Overend,  contr&w 
/Bw^^oitft  Ueld^  l&l*  tlfo  namvl  of  the 
pauper  iii>  I844t  wfa>  aoch-  a^  diai'UptioiK  o^-his 
reaidtoce'  in't^eMVuuiviug<  panah^afto'take  ^e 
cawont'of  tite'firafr'aeelion  ofth»  9^  lO'^otv. 
c:  06,  9Dd  randte  Mm'  Ikbl*  tXf-  removal.'  By^ 
the  8  &  9  Vict,  c  126,  which  wa*  an*  adr  to 
aanend  the -lawv  fopthe 'erections  and- ngidation 
oTloBatic*  asytemai  tfaoa^-  peraans  only*  who 
wwe'dtaigerooB  mnat^  bo  aent;  to  aofr  aaylum, 
while  idiots  who  were  hannlesai  might  remaki 
with  their  fleaafy^  and  might  bo  with-  them-  re- 
moved to  their  place  of  settlemenlx  Tbo  ovdar 
of'BOsaions  mua^  thoivfuw,  be'tfuaahed^  and 
the  order  of  removal  confiftnedj 


not  jwitmUd'to  ^  apaii  lo  lAgjaiiosii  n^ 
posed,  the  Gourt  made  a  rule  abaokU  torn* 
ter  verdieifor'  tkk  plainiif,  on  au  itm 
raised  by  a  plea,  setting  out  such  suppoui 
pfooess  amimaMdeUng  tho^patmt,. 
This  aotieiv  wao  brevght?  for  the  mfringe- 
[nent  of  a,  patent  ia  an. invention  for  takou 
dagueneo^pe  likeneaaes.  The  defendant  tdeao- 
M  ia/er  o/ia  that  the  specification  was.  bad,  as 
bne.  of. the.  procesaea^  viSi.».to  use  add  after 
|.hftcoatuig  of  the  plates  widi  iodine,  andidiidi 
waa  stated-to  be  indiepenaable  in  prenaring  the 
plates  on  which  the  likeness  woula.be  mo- 
duced«  would  render  the  plates  useless.   Tlie 
verdict  was  du:ected  on  that  issue  for  the  defend- 
ant,  with  leave  reserved   to  the  plaintiff  to 
taove  to  enter  ai  verdietibr  him  in  Imu  thenofi 
if  tfa0)Conzt:8h0uld.be'  of  qnuion  that  tfaeol^ 
jaotimr  was  niyt  fataL.  A-rnle  nisi  had  been 
aoconliiill^  obtained:  to  enter  the  verdict'  oo 
^faatiiaauo  for  Ae  plamttff. 
,    SirF.  TSesis^j  R.BMnssm  and  W^fSterk 
of  tho  mk^    WatoashQL  C,  Gfrow 
ooatriL 

Gwr.  ad.  wU.. 
Thoc  Gbur^(JuDe*  25,)  said,  that  foUoving 
thoinlecof  oonotructhin  aa  applicable'to  s^ 
fioation^  pointed,  out  in  the  deciaionfr  of  Bah 
$eii.y.Goiaey,.l  Gn,  M.,  &.  R.  864;  NOm 
V.  Hasfdrdi  SiMl  &  W.  806;  aod,M*Alpmf, 
MangnaU^ 3^CiB,&lS',  to  tkepreaentoase^itap- 
naaredidiatr.  apedftoationa  ahonld'not  be  cakik 
rated.ta-'  mialanl'  sp  person' of  fair  intdligeaee, 
and  that  in  the  construction  of  a  patent  tix 
MtMfdfofi^  raeeifieaiaonr&bDuld  be  ooneideied 
inf 8U|ipoxt;  Uera:  it  waa  sufficiently  appamt 
that  nD-pvooeafrwaa*  intended. to  intervene  be> 
twBonrprepaiing'  the^late  withiiodine.  and  vm% 
it:  to  rooeifv.  Uiei'  pietnre^.  and  the  objsctioii 
conidinotcpievaii.  Tho  nde  must^  therefon^ 
boamdetabaohrta  toienlsg^  tho-.  ^msdiot'  foa*  tfaa 


ffimrtt  gf  dnmnnb  ypfyiff 

Bkmrd^r:  Bj^erioni     Jim.  18,  QOy  Jino»*25, 
1849: 

PA.TB1VT: — ffUVnCIENCT  OT  SraaZFlCATION*^ 

.  Bleld,,  that,,  in  the>  constsMction,  of  a  pfdmt^  |GaB^j5Xa«)^j  &apMai!adi)iat>.aftBnihi^ooBipan- 
the  (hurt  wouLLread^  a^saecifioatiom  «o»  aai  baliflfifWaaignuitoa.  thee,  ddfondaati  hsBamaieair 
to  support  it,  if  itcouUie  9upported^/m£  faamMad^^axuLa  v«ating:piderwas«iiiado.uidK 
mhere,  ther^^;^M'Wim<mwent  fiomJhe  tba  li%^  VioUOk^llD>»8a^3r.. 
^BUK^eation^qg  a^gatmitjj^  takinsidagmur^  B^tho  riiahnsaolion!  it(ia?i«ftodj  that  '^vtt 
'  m  lilreueint^  thaL  a  ppoous^  uAidL  thmg  in  this  act  coo(tBMiad  8ludl«itendtO)» 
Ihane  rfmJmoi flhiii. tfcrfat^oiifawuBBoibtlethe  ataignee  nr  norfgnafin  of  tho  estate aad 


reot\ 


Court  oC  H^t^e^mv. 
Spooner  v.  Paffne»    May  28,  1849* 

FVlfBION     OF    RKTIRSD     COHMiaSIONn  OF 
BANKRUPTS. — VESTING    ORDER. 

ETeld,  that  the  compensation  paid  to  a.  on*' 
trp;  Commissioner  of  Bankrupts^  iqm  tk 
abolition'  of  that  office^  mas  not.witUn  tk 
eKcqfUions.of  the  h  ^  2.  Vict,  c.  110,  r^  Sfii> 
but.  passed,  to  the  assignees,  under  theeettiii 
order. 
This  was  i 
Chaaoettor: 

thio.Gowtfr  wbB&eonm  ammity  of  J 
sd.  tOf  tiie;  disfliidaiDt  fav.  life  aa  oonpaoMtioi 
for  tho:e«oiiMnanta  afe  oovntrr  QommianaDK 
jL  BanhiBiipta»  .paaaad.  to  Ifaa  offiaal  aasignes  er 
not.    (SMjRnMrte'iS^Memr,  iminrFajfnSt  l-^ 


8  a  special  case  sent^  fay-  tho  Vui^ 
;  Knif^  Baaee;^  tho  opinion  of 
wbokheonm  ammitr  of  IW;  aoaiap 


Superwr  CoiKrt$iBTMtmknpmt^  WnMmtm   irfgii^yfiiw/ Riflfif  qf  CastB, 


vtBSfi  or  navy. 


efiects  of  My  wwiu; 

06011  &0.  OffiC6C   Of'tuD   mojuj*  \n    umgjm.  va    au 

officer  or  derk,  or  otierwise  empkfta'or  eom 
gfged  in  the  seme^afJier  Ma^pih/t  in  tHe  cni* 
tODSor  ezcitey.  or  aau  cMx^fee  at  other  de^ 
partmaU^  wMaUoeoer/*' 

Wkitekmrst  for  tlia.  aiwigpiw;?  WaUtm  fikdik 
dsiuidant*. 

I3keGbiirthtld*,that.tli&de£BndftBtwaB  not 
eatitied  to  reoeurs  tlio.p^8ibn».a8  ii  was  mereli;- 
a  compenMtion  for  the  simaader  oTbis  emo^ 
Imnoits  ag  Commianoner.  of  Bankmpl^  and 
fivnied  part  of  his  peraonaL  eafe&te,,aiid.  tliat 
therefore  it  paaaed.to  theaaaigpce,  and  was  not 
within  the  exc^onxif  the  L&.2.'^ibt.  c.  IXQ,, 
8.56. 


haring  Ipnnaai  of. a.  vaaaLoallodf  the  ''  BcUe,?  for.  a. 
or  an  |  falaa  r^prwaantatian,  contained,  in  sucb.  bin  oC 
^dkiffi.    The  yeaaal  waa,  in  April*  ia46,  l|iiiS{ 
jHbGunitta*,  having  been  chartered  bj  Meaam*^ 
^~i1q.&  CSo<„wiio  induced.thfr  ci^taioL  to  aigpp, 
>the  17th,.a  hiU-ofladinff  containing  ajstatem 
it  that;ili2ibal0a:ofi8ilk.nad  bean-sfaipp^  qi& 
'd,  the  value  ofi  which  twould. have  amounts 
Isd.to  7002.,  whereaa  no  each  bales  had  been 
iBhipjed.    On.  the  lath.A^jril,  the  cHarterers 
drew  a  bill  of  exchange  for  1,684/.  on  Measra, 
iJohnaton  &  Co.,  and  tranaferred  it  to  the  plain- 
tiff, at  the  aame  thne  handing  over  to  them  the 
bitt  of  lading  aa<  a.  ooUataral  secority*.  Hhe 
paitieft  liable  on  the*  bill  having,  failed,  tfav 


Jiine 


(Goram*  fVUde,  L.  G..  J.)' 

Grant  cmdMUrs  Vi.Nanaay  audlothmrs, 
29,  1849. 

BILL   OF    LADING. — FAC8V    8TATBMBNT. — 

jormoBMTT  or  cjunrnamA^  JboaBv.. 

Qosre,  whether  the  captam  cf  a^  sMp-lm 
such  a  general' authority,  or agmt  from  thk 
shipowners  to  bind  them  by  a  biUcflading 
signed  by  him,  containing  afahe-ettittment 
of  the  shipment'  qf  goods,  astd  npom  thk 
ftdth  of  which  statement' the'oeeihnee  thkre'^ 
of  had  bondjUk  aooqtt^lhebm'as'aeol^ 
Intend  securrty. 

TiiM  action*  waa  bsought  hgf.thaaan^pae.  of 
xJuiJ.  of  ladiuRto  raoovejB  damaoM  againat.  *;^ 


pUdntiff  aoQffht  to;  reeover  the;  acknowledgei) 
wdaaof  the  oaiea of  ailk.. 

Orowder,  Q.'C,  Channell,  S)  L^and .Bo0ffl|. 
for  the*  plaintiff,  contended  that  the  owners  of 
th»flhip'were  liable  for  the  acta  of  their  agent 
.to  thira  parties,  whaare  ft>ff^  ^c2e  faoldera-foc 
vaiaa,  watbovtt  notice^  andJiad  made  advances 
onvthe  bill  of  Uiding. 

martin,  aC.,  Bmti,  ^  C,  and  CZeoi^, 
fop*tll»  defendants  urged'  that  the  authorityi  oj^ 
the  captain,  aa^  agent. of  tha  ehipawnera,.  onlv. 
extenaed  to  the  executing  lawful  contracts,  and 
not  to  the'.preaent  case,  where,  he  had  made  a 
&l».represaBtataon; 

The  (Sourt  waa-  of  opinion  that  the  question  - 
tdmed  on  matter  of  law  rather  than  of*  fact, 
and  sHottld,  tberefOre,  be  decided  by^  the  Court. 
TKe  fact6  were*  aecordinglyagreed  to  be  stated 
in  a  special  case*  fcrr  the  opinion  of  the  full 
Court. 


iMMUP^HMJUki.  MGE8T   OF   CAfSBSt 

RBPORTaD   IN  AA.L  THB   COURTS. 


CldiM.  of  'Sqpitt* 

^W  OF  PROFBRTT  AIHT  COWEY^ 
ANCINO. 

?0K  thrpr«Tieiia<Seeti6D«ol'tM8.9am8  of 
^Digest  in,the  p^reaent  Volume,. 8ee,r- 
PrnyComeil: 

Jbrne-qfilmf^c 
^PPBaI%.19li&. 
<^^«^  qf  Bkmlmipityi  gilt 

5airofCSBta,234.. 
Uw  otlTOla,  251. 
G2m8tmelio&  of  Statnlta^  2n:l 

▲VmiXTT** 

i^^^^^^M  9f  tanaaift'rffanBii  CfrfniJL.  incouHh 
tvaaceas  bad.  been.n^iKted  Ifv.tliia  Maatei!  as 
enutWto  priority  over  the  plamtiflfT  and'leave . 
0^  been  obCaineiitv  flb- ampplemental  bill  toi 
BiQgtaKfadnc1l»«oiM.  Tharpittniff,, 

rofitbaitii»< 


missed  with  costs.   Mfift.v.  Lord  Bexley  and 
others,  37.  Im.0.AZ3.. 


carai 

SeeXZeoM; 
covmANT  Rumniro^  with  land.' 

I.  Juriedhtiom^^bfumstiun^ — Apnrchaserof 
land,  wlfichiwaa  conv^ed.to  him  in  .fee.  simple, 
ooveoanted  for  hinaelf,.  hia<  heira,  executant 
adnuBiatratoro  and  assigns^  with  the.  vendoi^ 
his  heura,.  exeentorsj  and  adauaiaCratonH  that 
the  land  riionld;  be  used,  and  kept  in  oma« 
mental,  repair  aa  a  pleasure  garden,  for  tlw 
benefit  of  tho.ooaupiersof  houses  in  the  neigfa* 
bourhood,  wiiiah  bek>a||ed  ta  the  vendor :  ,Held% 
that  thavendoB  was  eoiuled  to  an  in^uneaon^M 
frlhefaaai^iliaofithnparchaaer;.to  Beataain 
firooi.  bnUdia^  upon  tha  land,  ,althnng|i 
the  chawgtar<o£  tha  naighboiiBboad.had<beiMi 
graadib  duBgad  hjH  tha  inoreaaa  of  bnildiag 


thaw,  and.itai.pinvMar.  aaaplaae  ofi 

had  beeiaiiygtianciacjhfniaiAed.by.thaopaMy 


of  thoroughurea,  and  tha  oeciqyieia  rof  •  1 
dcurfarhoiuaa  had  ceased  to  uae  the  garden^  or 
'to  paf  for.  tiia  grivilegp.  ot  dbiiig^  so^  aad'al- 
Um^Ii  tike(^vaQdofthadi.not  olMaedaBf  da- 


d94 


AMttljfHeidDigettqfCuet:  Comrii  qf  BqwU^. 


dskm  in  a  Court  of  kv^,  whether  the  oovenant 
did  or  did  not  ran  with  the  Umd,  so  as  to  be 
binding  on  the  parties  who  claimed  under  the 
original  purchaser.  The  jurisdiction  of  this 
Court,  in  such  cases,  is  not  fettered  by  the 
question,  whether  the  covenant  does  or  does 
not  ran  with  the  land.  TM  ▼.  MorAay,  1  H. 
&  T.  105 ;  S.  C.  37  L.  O.  212. 

Cases  eited  in  the  jodgment:  Heriot's  Hospital 

T.  GibeoD,  S  Dow,  SOI ;  liana  t.  Stephens,  15 

Sim.  377. 

HBIB  LOOMS. 

A  discretion  annexed  to  a  bequeat  of  chattels 
that  they  shall  go  as  heir  looms,  although  ac- 
companied by  a  direction  to  the  executors  to 
make  an  inventory  of  them,  does  not  render 
such  bequest  executory,  or  give  to  a  Court  of 
Equity  any  power  to  modify  the  legal  effect  of 
the  bequest,  whatever  that  may  be ;  the  rule, 
though  disaoproved,  being  too  firmly  settled 
by  modern  aecisions,  overraling  the  contrary 
doctrine  of  Lord  Hardwicke  in  Qower  v.  Qtra" 
veuor,  Barnard.  54 ;  6  Madd.  327>  and  Trafford 
Y.  Trafford,  3  Atk.  347,  to  be  now  disturbed. 
Rowland  v.  Morgan,  2  Phill.  764. 

Cues  cited  in  the  judgment :  Duke  of  New- 
castle V.  Lady  Lincoln,  12  Ve8.217;  Foley  t. 
Bornell,  1  Bro.  C .  C.  274 ;  4  Bio.  P.  C.  328 ; 
Vaughan  ▼.  Boralem,  3  Bro.  C.  C.  100 :  Carr 
V.  Lord  ErroU,  14  Ves.  478  ;  Lord  Deerhnrst 
▼.  Duke  of  St.  Alban's,  5  Madd.  232 ;  Lord 
Dorchester  r.  Earl  of  Effingham,  3  Bear.  180, 
n.;  Mackworth  t.  Hinzman,  2  Keen,  658. 

HUSBAND   AND  WIFE. 

See  Marriage  Settlement. 

INCUMBBANCKS. 

See  Annuity,  Mortgage, 

INJUNCTION. 

See  Covenant. 

LBABS. 

Charity  estates. — ^A  lease  of  charitv  estate 
for  1000  years  was  dedared  void,  ana  an  ac< 
count  of  rents  directed  to  be  taken.  Attorney* 
General  v.  Pilgnm  and  others,  37  L.  O.  512. 

MARRIAGE,  BKSTRAINT    OF, 

A  covenant  to  pay  E,  C.  during  her  life, 
subject  to  the  proviso  thereinafter-contained, 
an  annuity  of  40/. ;  the  proviso  being,  that  in 
case  E,  C.  should  at  any  time  thereafter  happen 
to  marry,  the  annuity  should  thenceforth  be 
reduced  to  20/.  only,  which  sum  should  in 
such  case  be  paid  and  payable  to  E.  C.,from 
the  time  of  her  marriaf^  for  the  remainder  of 
her  life.  Held,  (reversing  the  decision  below) 
to  be  in  effect,  a  covenant  to  pay  an  annuity  of 
40/.  until  marriage,  and  afterwards  an  annuity 
of  20/.  only :  the  proviso  for  reducing  the  an- 
nuity beinfr  part  of  the  original  gift  itself,  and 
not  operatmg  as  a  condition  subaequent,  so  as 
to  be  void  as  in  restraint  of  marriage.  Webb 
V.  Grace,  2  Phill.  701. 

Cases  eited  in  the  Jodgmsnt :  Riehsrds  v.  Baker, 
2  Atk.  321 ;  Sheffield  v.  Lord  Orrery,  3  Atk. 
282 ;  Gordon  v.  Adolphtts,  3  Bro.  P.  C.  306, 


MABBiAOB  asTTLimirr. 

1.  Husband  and  wife. — Reduction  hdo  jn- 
session^ — Under  a  marriage  settlement,  executed 
by  an  infant,  a  sum  of  1,000/.  was  to  be  tnna- 
ferred  on  the  infant  attaining  21,  and  at  her 
request  from  the  trustees  holding  the  same,  to 
the  trustees  of  the  settlement. 

Held,  that  the  tranAfer  thereof  during  the 
hnsband's  life,  about  the  time  of  her  attaining 
21,  amounted  to  a  reduction  into  possesaon. 
Cunningham  v.  Antrobus,  37  L.  O.  213. 

2.  Survimng  children, — ^Under  the  terms  of 
a  settlement.  Held,  that  the  representatives  of 
the  children  who  died  in  the  wife's  lifetime, 
took  no  interest  in  the  trust  fund.  Wym  r. 
Fenwiek,  37  L.  O.  473. 

3.  Construction.  —  Upon  construction  of  a 
marriage  settlement,  Heui,  that  the  fund  settled     { 
became  vested  in  the  children  of  the  marnage 
1^  they  attained  2 1 ,  and  to  their  representatives, 
if  dead.    Gordon  v.  Hope,  37  L.  0.  493.  ^ 

MABBIKD  WOMAN. 

1.  Merger.-^A  fund  in  Court  was  subject  to 
trust  for  a  husband  for  life,  remainder  to  his 
wife  for  life,  remainder  to  their  son  absolotelf 
The  husband  and  son,  by  deed,  surreDdered 
and  released  their  respective  interests  to  the 
wife,  for  the  express  purpose  of  giving  her  a 
present  absolute  mterest  in  the  fund,  and  there- 
by enabling  her  to  assign  it  at  once  to  the  son. 
But  a  petition  by  the  three  for  payment  of  tk 
fund  to  the  aon  was  refused,  on  the  groosd 
that  this  Court  wiU  not  establiah  an  equitabk 
merger  by  analogy  to  law,  where  the  efect 
would  be  to  defeat  its  own  rules  and  practice 
in  the  protection  of  married  women  from  the 
marital  control.  Whittle  v.  Henning,  2  PhiO. 
731. 

Cases  cited  in  the  jadgment :  Purdew  ▼.  Jack* 
SOD,  1  Ruts.  1 ;  Stiffe  t.  Everitt.  1 H.  6c  C 
37;  Hall  v.  Hugonio,  14  Sim.  595;  Uanocr 
V.  Morton,  3  Rust.  65  ;  Thorn  r.  Newmao,  S 
Swanst.  603 ;  Nurse  r.  Yerworth,  3  Sraa^ 
618;  Richards  ▼.  Chamben,  10  Vea.  3W; 
Doswell  T.  Earle,  12  Ves.  473 ;  Pickaid  t.  Ro- 
berta, 3  Madd.  384;  Stoty  v.  ToDge,7B«tT. 
91 ;  Lachton  r.  Adams,  14  Law  J.,  Ch.38!; 
Wilson  r.  Oldham.  14  Sim.  594;  Creed  r. 
Perry,  14  Sim.  592. 

2.  Chose  in  ae/fon.*— ReoersioMtry  uUeratr- 
A  sum  of  stock  was  vested  in  a  truatee  in  tnst 
for  A.  for  life,  renudnder  in  trust  for  his  vife, 
absolutely.  A.  became  bankrupt,  and  his 
assignees  sold  his  life-interest  to  E.  Sook 
years  afterwards,  JR.,  for  valuable  considaa- 
tion,  assigned  the  life-iiiterest  to  the  wife. 
And,  on  her  appearing  in  Court  and  consent- 
ing, the  Vice-Uhancellor  ordered  the  tniaw 
to  transfer  the  fund  to  her  husband.  Bat  the 
Lord  ChanceUor,  m  Whittle  v.  Hemmsg^J 
Phill.  731,  overruled  the  piindpKe  of  the  de- 
cision.   Bishop  V.  CoUbrook,  16  Sim.  39* 

MOBTOAGS. 

1 .  7VMf«e.— Payment  of  mortgagedebt  to  one 
trustee  only  under  a  marriage  settlement  with- 
out the  authority  of  the  o£er  hdd  bad,  m 


AfuOftktdDijimiqfOMis  OmrtitfSfmijh 
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the  money  lo  paid  bang  BiiwnplMd  and  lost, 
the  money  was  orderM  to  oe  TS-inTested. 
HaU  ?.  Franek  and  others,  37  h.  O.  452. 

2.  Priority  </  tfieiMi5rmieers.  — -  Poro/  eoi- 
(2niee.— A  mortgagse  of  Isasebolds  for  l»i60l. 
enters  into  a  parol  sfpreement  with  the  mort- 
gaffor  to  concur  in  a  new  mortgage  for  750i*y 
to  be  paid  to  the  original  mortgagee  in  reduc- 
tion of  her  debty  so  that  the  new  mortgage 
should  be  the  first  charge,  but  upon  an 
express  understanding  that  the  mortgagee 
should  execute  to  her  a  second  mortgage  for 
the  balance.  The  new  mortgage  was  executed 
accordingly,  and  it  recited,  that  the  original 
mortgagee  had  agreed  to  accept  760/.,  and  to 
release  the  premises  from  the  monies  secured 
by  the  original  mortgage,  and  to  make  other 
Brnmgements  with  the  mortgagor  for  payment 
of  the  residue  of  the  1,150/. ;  and  the  d^ 
witnessed  that«  in  pursuance  of  such  agree- 
ment, and  in  consideration  of  750/.  paid  to  the 
ori^al  mortgagee,  she  and  the  mortgagor 
assigned  the  mortgage  premises  to  the  new 
mortgagee  for  750/.,  oiscbarged  from  Uie 
original  mortgage*  Afterwards,  the  750/.  was 
paid  off  by  another  person,  to  whom  the  mort- 
gagor applied  for  that  purpose,  on  an  agree- 
ment for  an  assignment;  but  all  parties  had 
notice  of  the  original  agreement  with  the 
original  mortgagee.  On  the  original  mort- 
eagee  filing  a  bul  to  be  declared  first  incum- 
Drancer,  or  to  redeem ;  HM,  that  she  might 
adduce  parol  eridence  of  the  agreement  with 
her,  ana  was  entitled  to  redeem  on  payment 
of  the  750/.  and  interest,  but  had  not  a  lien 
prior  to  that  of  the  person  who  had  last  ad- 
vanced that  sum.  Bwiiki  ▼.  WkittaU,  1  De  6. 
&S.536. 

MORTOAOE,   EQUITABLE. 

An  eqintable  mw^agee,  by  deposit,  of  a 


lease,  is  not  compellable  in  equity,  at  the  suit 
of  the  lessor,  to  take  a  legal  assignment  of  the 
lease,  although  he  may  have  entered  into  pos- 
session of  the  premises  and  paid  rent. 

Nor,  semble,  is  he  liable  to  the  lessor  upon 
the  corenants,  there  being  no  priritv  between 
him  and  the  lessor  until  he  haa  made  himself 
legal  assignee.  Lucas  ▼.  Comerford,  3  Bro. 
C.  C.  166 ;  1  Yes.  235 }  8  Sim.  499,  overruled. 
Moors  T.  Greg,  2  PhiH  717. 

PARTNER. 

Bitaining  property  because  sale  iUegal, — 
One  of  two  jnrtners,  who  has  possessed  him- 
self of  the  property  of  the  firm,  cannot  be 
allowed  to  retain  it  by  merely  showing  that,  in 
fusing  it,  some  provision  of  some  act  of 
parliament  has  been  violated  or  neglected. 
Sharp  V.  Taylor,  2  Phill.  801. 

POWER. 

^f^uwispiUm.'--»lHsugieimt  atiestaikm. — By 
&  marriage  settlement  of  1813,  stoek  was 
settled,  upon  trust,  in  the  events  which  hap- 
pened, for  such  persons  as  a  married  woman 
should,  during  and  notwithstanding  coverture, 
(among  other  modes,)  by  her  last  wm  and  testa- 
ment, in  writing,  or  any  writing  purporting  to  be 


or  m  the  nature  of  a  will,  to  be  by  her  dolv 
signed,  sealed,  and  delivered,  in  the  presence  dt, 
SM  to  be  attested  by,  two  or  more  credible  wi^ 
neesee,  give,  dueet,  limit,  and  appoint.  The 
husband  of  the  donee  died  in  1819,  and  the 
donee  in  1840.  After  the  death  of  the  donee  of 
the  power,  a  writing  was  found  in  the  form  of 
a  letter,  and  sealed  on  the  outside  only,  pur- 
porting to  bear  date  August  20, 1816,  and  to 
be  made  in  execution  of  the  power,  and  con. 
eluding  thus,  ''as  witness  my  hand  and  seal," 
with  a  signature  purporting  to  be  that  of  the 
donee,  and  two  other  names  in  other  hands- 
writing,  but  with  no  memorandum  of  attesta^ 
tion.  On  a  reference  to  the  Master,  in  1847, 
as  to  the  form  and  manner  of  the  execution  of 
this  paper,  no  evidence  could  be  produced  but 
such  as  was  afforded  by  the  document :  Held, 
that  the  document  was  not  shown  to  be  a  due 
execution  of  the  power.  Bamham  v.  Benmett, 
1  De  G.  &  S.  513. 

PRIORITY   OF  INCUMBRANCES. 

See  if  wMi/y. 

PROPERTY   IN   UNPUBLISHED   LECTURES. 

1.  Orally  delivered.^I^fringefnent  by  third 
person,  — Aji  injunction  will  be  granted  against 
third  persons  publishing  lectures  orally  de- 
livered, who  have  procured  the  means  of  pub- 
lishinff  those  lectures  from  parties  who  at- 
tended the  oral  delivery  of  uiem,  and  were 
bound  by  the  implied  contract.  Abemetkyy. 
Hntehinsom,  1  U.  &  T.  38. 

2.  OraUy  delivered, — I^frinoement  by  pupils 
—A  person  who  attends  oral  lectures  is  not 
justified  in  publislung  them  for  profit ;  and  an 
action  at  law  will  lie  upon  the  implied  contract 
by  the  lecturer  against  a  pupil  attending  oral 
lectures  who  causes  them  to  be  published 
for  profiU  AbenMy  v.  Hn/cAtiwon,  1  H.  & 
T.  28. 

Cues  cited  in  the  jadgment :  MUlar  ▼.  Ta? lor, 
4  Burr.  tS03  ;  Dake  of  Qoeeniberry  t.  £Uieb> 
besre,  t  Eden,  dt9 ;  Pope  r.  Car),  t  Atk.  34iS. 

PROPERTY  IN   UNPUBLISHED  WORKS. 

1.  The  maker  and  owner  of  etchings  which 
have  never  been  exhibited  or  published,  and  of 
which  no  impressions  have  been  made,  except 
for  his  private  use,  but  impressions  whereof 
have,  by  improper  and  surreptitious  means» 
come  into  the  possession  of  other  parties,  is 
entitled  to  an  injunction,  not  only  to  restrain 
those  parties  from  exhibiting  those  impressions 
and  from  publishing  copies  of  them,  out  also 
to  restrain  them  from  publishing  a  catalogue 
compiled  by  themselves,  in  which  an  enumera- 
tion and  descriptive  account  of  those  etchings 
are  contained,  and  that,  although  there  is  no 
violation  of  any  contract,  other  express  or  im- 
plied, between  the  owner  and  the  compilers  of 
the  catalogue.     Priaee  Albert  v.  Strange,  I 
Hall  &  Twdls,  1. 
Cases    cited    in  .the    iadgment:     Sir   John 
Strange's  case,  teoip.  Hardwicke,  1754 ;  Dake 
of  Qneeiubeny  v.  Sbebbeare,  t  Eden,  5S9; 
AbenMtby's  ease,  3  Law  J.,  Cb.,  t09 ;  Tipping 
V.  Oarke,  t  Hm,  393;   Wyatt  v.  "^'^ 
temp.  EldoD,  18S0. 


«l.  nB'.nght  tad  ^nflwi^^  ^ 

jBraapoflBT  ^f  'sny  ^fork,  ^wiiMier  -'wf'iilnitaRy 
vft,  wflcknce,  in  «iieh«woft'«npillltiiiMd«iid 
%Bpt  for^iris-priyftte  ODtir  ^' 
^wnwrto  witUidld  'Hn*  bubd  *altegellier,  ^m  -m) 
%irtB'he  may  plene,  'from  ihe  knowledge  t»f 
titfaen;  and  the* Ccmrt ^pfill i^tefferc' toprtvwit 
file  invaeion  of  this  right  by  ftepufoiioaiion  i>f 
m  ettalogne'coittaimBg  a  detcrifrtion  ef  such 
^Waik.  Prinee  Libert  •v;  Vtrtrnpe  7  Borne  ▼. 
J«d^,  IM'N.'&G.  26. 

'Xlase  cited  iu  the  judgment: 'Sir 'J 6hn'Straage'i 
oase,  temp.'Hardfritike,  TT54. 

rSALB  .OF  SBVSIMIOIffARYaNTBiaBST. 

*Aiieyed:fraud.—Tba»  Oouft  >wiUiidt  flotccfeie 
?ID  set  aside  the  sileof  a'teiemenaTy -iateieat, 
.ulilsBs-  the  widencejaddaeed  wippoUn  the  tsaae 
wade  by  the  biU.     BoeMly  «v.  BaoMy,  37 

SBTTLEMBNT,  RBFOBMINQ. 

No  legal  esMe  affected, — ^A  setflement  of  a 
trust  fund,  whereby  no  legal  estate  wa8«fi«eted, 
reformed  by  a  declaration  in  the  decree,  with- 
.out  a  reference,  or  the  execution  of  any  fresh 
instrument,  and  the  form  of  such  order. 
'Tebhitt  v.  Tebhitt,  1  De  G.  &  B.  506. 

*See  Idarriag^  Settlement. 

SPBCIFiC   PBBFOBMANCB. 

1.  Uncondiiional  aooeptance  x)f  offrn^ — A 
prepoaal  by  a  purehascrito  take  the  ^remainder 
of  a  lease  was  answered  by  a  >  letter,  srhidh, 
viker  aecedmg  to  the  'proposal,  added,  ''^^e 
>%ope  to  give  you  poesesnon  «t  ialf^uarter 
day/'  Heid,  that  Uie  addition  did  net  dntro- 
'dmee  a  neir  term,  but  'tiiat  the  acceptance  ffas 
tunconditionaL  GOoe  v.  ^mBmamt,  U  De^G^  ^ 
♦8.  997. 

a.  Wawer  of  time  •  of  oosyJeftofi.^Wheooa 
purchaser  has  consented  to  enlarge  the  time 
for  completion,  and  where  a  vacant,  poesession 
•was  of  uie  essence  of  die  contract,  it  is  com- 
petent for  him  to  object  to  complete  at  the  ex- 
piration of  such  enlarged  time  if  the, posses- 
sion is  not  then  vacant,  and  if  he  has  done  no 
.act  towards  completion  of  the  contract  after  he 
had  notice  that  vacant  possession  could  not  be 
.given  at  the  da^.  But  where  a  purchaser  had 
by  his  acts  waived  the  time  of  com{iletion  in 
the  first  instance,  and  had  gone  on  for  some 
time  inducing  the  vendor  to  incur  expenses  to 
jperfect  his  title,  and  suddenly,  upon  the  dis- 
covery that  vacant  possession  could  'not  be 
giveii  according  to  stipulation,  declined  to 
complete,  the  Court,  although  .it  dismissed  a 
"bill  filed  against  such  a  purchaser  for  a  specific 
performance,  dismissed  it  without  costs* 
'Nokes  V.  Lord  Kilmorey,  1  De  G.  &  S.  444. 

3.  Time,  when  of  the  essence  of  the  contract. 
^■^Evidence, — In  a  suit  by  a. vendor  for  specific 
performance  against  a  purchaser.  If  the  contract 
stipulated  that  the  possession  should  be  given  at 
'a  specified  day,  it  is  competent  for  the  purchaser 
to  msist  that  both  time  and  a  vacant  possession 
are  of  the  essence  of  his  contract ;  and  the 
TJourt  will. receive, as  eiridsnee  that:«uch  was 
the  purchaser's  object,  sta^emsBtsmadaby  the  < 


BaLfarsped- 

4PNmd  jttalUlie  WBflaaiBd  not  heeotoimipkl^ 
wiAin  the ^Msifisdr tine,  end  it^pfMaangthtt 
tiiBeihad  hoHmade  of  itiieieBeeBoe  of  tkeeoe- 
tHMt  iby  tin  .detedaHts.    iKKOroirv.  Mm&, 


1.  il9fiifitoifit.-^Towerwas,g;ivenrtoi^poist 
trustees,  or  a  tnistee,  and  Cfnetrusteewassoldjr 
appointed.  .A  saleto6k  place,  and  tm  an  de- 
jection bynhe  purdiaser,  another  trustee  ms 
appointed  and  the  sde  was  oonapleted,  both 
trustees  executing  the  cuuvevauce.  Aftermrds 
the  first-named^ole  trustee  tailed,  and  the  par- 
chase-money  was '  lott.  The  annuitants  on  ds 
fund  were  held  not  entitled  to  relief  against  tiie 
jurdhaser.    MOUr  v.  IVtftfen,  STX.  0.  433. 

^.  Appointment  (ffnew  trustees. — The'Master 
directed  to  (q>point:&  new  trustee,  altfaongh 
some  of  the  cestuisque  truitwere  infants,  and 
another  was  out  Of  Che  jurisdiction.  HasfefT. 
Gi6*on,  16  Sim.  158. 

See  Mortgage. 

VBNDOB  AND  .PUBX2HASBR. 

<L.  Wm9erofiandhrd'stiae,''^tSmn6k,Am 
-where.  a.qpiircfaMer,^teritnD8niiaeion  to  likiof 
the  original  IflBse,  piepans.a  dnaft  assignsunt, 
«nd  mSies  vanoiUiobfeelLoBa.-OB  to  repairs  asd 
jolfaer  jnatlers,  bitt.does  aot.raquiie  posdndioii 
of  (the  iandlord'a  .title,  he  will  be  consxdsfed  to 
.h«ve<snmosd  its  pioduelioii.  C^tve  v.  Jto- 
tioii^,  1  De\G.  k  S.  397. 

2.  Railway  company,— Interim  invesimest.^ 
Real  security, — ll^erence  as  to  mortgage.— 
Form  of  order  of  reference  as  to' temporary  in- 
vestment. On  aprepoeedTsal  security  of  aosejr 
paid,  into  ^GoBit: upon  the  purefaase  of  land  by 
«  railway  eonpany  on  me  Master  Teooitiog 
•against  the '  proposed  invwtment,  and  that  no 
investment  on 'real •security  would  be  fortiB 
benefit  of  die  parties:  He/o,  that  it  was  com- 
petent to  the  .Master  so  to  report ;  and  ihe 
boon  declined  to  order  the  investment  to  be 
made.  Etparie'Frankiyn,  inre  QrMt  Nortken 
tbttiiway  Act,  1846, 1  De.G.  ^*S.  526. 

3.  Misdescripti^nt — OsmpenMilioK. —  fsdlBa- 
nity. — ^Purchaser  not  entitled  to  compensatioo, 
where  the  misdescription  consisted  in  stating^ 
that  the  premises  sold  were  in  the  joint  occu- 
pation of  A.  and  B.  as  lessees,  the  fact  beioc 
that  the  premises  had  been  demised  to  Ctvoi 
by  C.  assigned  to  A.,^ko  was,  together  with 
B.,  in  the  occupation  of  them  at  the  time  of 
sale.  The  nurdiaser  could  not,  in  this  cav. 
be  compelled  to  accept  an  indemidty.  Bidg- 
way  V.  Gray,  I  M'JN.«&<G.  109. 

*VrMimrsi — ^A'  vokmtarysettlemeBt  made  ^ 
a 'married  man  on  a'woHmnwith  whom  he  h^ 
cohabited,  aiidiheri!hildren,«ivmd  as  agintft 
ersditoie,  ihe  'setUor  being  at  the  time  of  iJ» 
eteeutewA^tf  Ifae  'settlemeBt  ^m  insolvent  «ir- 
«effff  V.  2M&y,  S7  i^.  0. 155. 
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DIGEST,    A.ND    JOURNAL   OF  JURISPRUDENCE* 


SATURDAY,  AUGUST  18,  1849. 


BANKRUPT  LAW  CONSOLIDATION 
ACT. 

The  Ckj  Committee  appointed  to  pro- 
mote the  Amendment  of  the  Bankrupt 
Law,  hare  printed  and  extensiTety  circu- 
lated a  report,  containing  an  epitome  of  the 
supposed  improvements  effected  bj  the  new 
acty  which  comes  into  operation  on  the 
11th  Oetober  next. 

The  Committee  anticipate,  m  the  first 
plaee,  that  great  pmctical  benefit  will  arise 
m>m  the  provisions  introdaeed  into  the  act, 
enabling  insolvent  traders,  with  the  assent 
of  a  proportionate  majority  of  their  credi- 
tors»  to  obtain  personal  protection,  and 
wind  up  their  affairs  either  by  trustees, 
withimt  the  intecfereaee  of  the  Court,  or 
under  the  saperinlendenee  of  the  Conrt 
with  the  aid  of  an  official  assignee,  and  in 
either  ease  without  the  stigma  of  bank- 
mptcy.  It  would  be  altogether  premature 
to  anticipate  whether  the  provisions  re- 
ferred to  will  work  well  in  practice ;  but  as 
the  principle  involved  in  them  has  been 
mneh  qaestioned,  and  we  have  already 
stated  unreservedly  our  own  sentimeats 
upon  it,  we  may  be  excused  for  referring  to 
the  ansvrer  given  by  Vice-Chancellor  Knight 
Bruce  in  the  Commons*  Committee,  to  the 
question,  whether  he  deemed  it  advisable 
to  introduce  these  clauses  into  the  act. 
His  Honour  said— 

/^  I  am  strongly  a^inst  every  provision 
which  interferes  with  arrangements  which 
do^ht  to  be  voluntary,  and  every  provision 
which  makes  the  rights  of  one  man  dependent 
upon  the  judgment  or  will  of  another.  I  think 
thm  unjust  in  fmnciplek  I  would  tot  give  a 
power  to  nine  craditorB  out  of  ten  to  accept 
an  arruigeaBent  that  should  bind  the  teDtk, 
whetiher  he  wo«ld  or  not,  to  say  in  effect, 
whether  the  tenth  shall  or  shall  not  have  his 
debt  paid.  I  object  to  the  majority  binding 
Vol*  XXXVIII.  No.  1,119. 


the  minority:  one  private  man  ooght  not  U> 
regulate  the  rif^hts  of  another.'' 

And  when  reminded  that,  by  one  oi 
both  of  the  modes  of  arrangement  provided 
by  the  bill,  the  judgment  of  a  Commisp 
sioner  of  the  Court  of  Bankruptcv  might  be 
taken  by  a  dissenting  creditor,  the  learned 
Vice-Chancellor  observed : — "  I  think  prac- 
tically the  Commissioner  would  be  likely 
to  be  swayed  by  the  opinion  of  the  ma- 
jority." 

The  City  Committee  also  lay  great  stress 
upon  the  provision  (introduced  at  their 
suggestion  into  the  bilf)  by  which  it  is  left 
to  a  Commbsioner,  after  hearing  the  case 
and  judging  of  the  conduct  of  the  bankrupt 
during  his  examinations,  "  to  grant  either 
a  ^r8i  class  certificate,  which  declares  the 
trader's  inability  to  pay  his  debts  has  arisen 
from  misfortune  only  ;  or  a  second  class, 
io  which  it  is  declared  to  have  arisen  partly 
from  misfortune ;  or  a  third  class,  in  which 
it  is  declared  not  to  have  arisen  from  mis- 
fortune." But  they  totally  disapprove  of 
the  modification  introduced  by  the  House 
of  Commons  in  this  part  of  the  act,  by 
which  "  the  debtor  has  an  appeal  to  the 
Vice-Chancellor,  not  only  on  the  certificate, 
but  also  respecting  the  class  in  which  it  is 
to  be  placed."  The  grounds  upon  which 
this  provision  in  favour  of  the  bankrupt  is 
condemned,  are  thus  stated  in  the  report  ;^— 

"Your  Committee  feel  that  as  the  right  to  a 
certificate  depends  on  the  general  conduct  of 
the  bankrupt  before  the  Court,  on  the  manner 
in  which  he  has  conducted  himself  as  well  be* 
fore  as  since  his  bankruptcy,  and  the  manner 
in  which  he  has  surrendered  his  estate  and  as- 
sisted  his  creditors  in  coUectiniar  his  property  ; 
it  is  quite  impossible  for  any  other  person  than 
the  Commissioner  before  whom  the  bankrupt 
has  appeared,  to  judge  of  the  real  merits  of  the 
case,  and,  especially^  to  decide  on  ^  dass  to 
which  a  certificate  should  belong." 
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Now,  with  great  respect  for  the  opinions 
of  our  city  friends,  we  are  disposed  to  doubt 
the  wisdom  of  importing  into  the  admini- 
stration of  the  Bankrupt  Laws  the  distinc- 
tions of  railway  trayeliing.  The  late  act 
does  not  in  any  respect  alter  the  legal  effect 
of  a  certificate,  whether  the  bankrupt  is 
fortunate  enough  to  procure  a  first  class,  or 
goes  away  with  a  second  or  a  third  class 
certificate,  he  is  equally  discharged  fi'om 
liability  for  debts  incurred  previously  to  his 
bankruptcy ;  and  the  distinction  between  a 
first,  second,  or  third  class  certificate,  being 
nominal  and  not  real,  will  only  be  felt  by 
persons  who  are  peculiarly  sensitive  as  to 
honour  and  character,  and  would  be  utterly 
disregarded  by  the  million  who  fully  under- 
stood the  solid  distinction  between  granting, 
suspending,  and  refusing  a  certificate,  as 
heretofore  practised  by  the  Commissioners. 
Then,  as  to  the  appeal  supposed  to  be  given 
to  the  Yice-Chancellor,  with  respect  to  the 
class  of  certificate,  by  the  12th  section, — 
we  say  supposed,  for  it  is  not  quite  clear 
that  such  an  appeal  is  given, — it  must  be 
remembered,  that  heretofore  the  creditors 
had  an  appeal  when  a  certificate  was 
granted,  but  the  bankrupt  had  no  appeal 
when  the  certificate  was  suspended  or  re- 
fiised,  which  was  a  palpable  unfairness  and 
injustice  which  we  are  glad  to  see  remedied. 

As  the  new  act  will  probably  occasion 
much  discussion,  and  give  rise  to  many 
questions  of  construction  hereafter,  we  pro- 
pose now  to  lay  its  provisions  before  our 
readers  as  fully  as  a  regard  for  space  will 
permit.  The  clauses  by  which  the  existing 
law  is  changed  are  printed  without  any 
material  abndgment.  Our  readers  must 
be  content  with  a  summary  of  those  clauses 
which  are  merely  a  consolidation  or  re- 
enactment  of  the  old  law. 

12  &  13  Vict.  c.  106. 

An  Act  to  Amend  and  Consolidate  the  Laws  re- 

lating  to  Bankrupts,       [ist  August,  1849.] 

The  act  contains  the  following  clauses : — 

1.  From  and  after  11th  October  next,  *'the 

several  acts  and  parts  of  acts  set  forth  in 

Schedule  A.,  to  this  act  annexed,*  to  the  extent 

'  The  Schedule  A.  referred  to  in  this  clause, 
wholly  repeals  the  following  acts,  m. : — 6  Geo. 
4,  c.  16  J  3  &  4  W.  4,  c.  47 ;  2  &  3  Vict.  c. 
29;  8  &  9  Vict.  c.  48,  (as  to  England);  and 
the  11  &  12  Vict.  c.  86.  It  also  partialis  re» 
peaU  the  1  &  2  W.  4,  c.  56 ;  1  &  2  Vict.  c. 
110;  2  Vict.  c.  11 ;  5  &  6  Vict.  c.  122;  7&8 
Vict.  c.  96;  and  the  10  &  11  Vict.  c.  102. 
There  are  several  other  statutes  in  force,  how- 


to  which  such  acts  or  parts  of  acts  are  by  sodi 
scheduJe  expressed  to  be  repealed,  and  every 
other  act  or  acts,  and  such  parts  of  every  other 
act  or  acts  as  shall  be  inconsistent  with  this 
act,  shall  be  repealed,  except  so  liar  as  the  said 
acts  or  parts  of  acts,  or  any  of  them,  whether 
mentioned  in  the  said  schedule  or  not,  repeal 
any  former  act  or  nart  of  an  act;  and  excqjt 
also  as  far  as  may  oe  necessary  for  the  purpow 
of  supporting  any  proceedings  taken  or  to  be 
taken  under  and  after  the  commencement  oi 
this  act,  upon  any  trading,  act  of  bankruptcy, 
petitioning  creditor's  deb^  fiat  or  other  pro- 
ceeding in  bankruptcy  before  the  commence- 
ment of  this  act,  and  except  as  to  the  recovery 
and  application  of  any  penalty  for  any  offence 
which  sludl  have  been  committed  before  the 
commencement  of  this  act" 

2.  Short  title  of  act,—'*  The  Bankrupt  Law 
ConsoHdation  Act,  1849." 

3.  Not  to  extend  to  Scotland  or  Ireland. 

4.  Act  to  commence  lUh  October,  1849, 
and  after  that  date  ''no  fiat  in  bankruptcj 
shall  be  issued,  but  all  proceedings  in  bank- 
ruptcy, or  to  found  an  act  of  bankruptcy  shall 
and  proceedings  for  arrangement  between 
debtors  being  traders  liable  to  become  bank- 
rupt and  creditors  ma^^  be,  by  virtue  of  and 
according  to  the  provisions  of  this  act ;  and 
that  all  proceedings  in  bankruptcy,  and  emy 
fiat  in  bankruptcy,  and  petition  for  such  ar- 
rangement, depending  at  the  commencement 
of  this  act,  shall  be  proceeded  in  and 
brought  to  a  conclusion  under  the  pro- 
visions of  this  act:  Provided  that  every 
trading,  act  of  bankruptcy,  petitioiuog  cre- 
ditor's debt,  or  othee  matter  or  thing,  which  be- 
fore the  commencement  of  this  act  would  have 
authorized  proceedings  in  bankruptcy,  thall 
after  the  commencement  of  this  act  be  suifficient 
to  authorise  proceedings  in  bankruptcy  under 
this  act,  and  nothing  in  this  act  contained  shall 
render  invalid  any  proceedings  in  bankraptcy, 
or  any  fiat  in  bankruptcy,  or  any  petition  for 
arrangement,  depending  at  the  commencenuot 
of  this  act,  or  any  proceedings  which  may  have 
been  instituted  or  taken  under  or  by  virtue  of 
such  bankruptcy,  fiat,  or  petition,  or  lessen  or 
affect  any  right,  title,  claim,  demand,  or  remedy 
which  any  person  now  has  or  hereafter  may 
have  under  or  by  virtue  thereof,  or  lessen  or 
affect  any  right,  titie,  claim,  demand,  or  remedy 
which  any  person  now  has  or  hereafter  may 
have  upon  or  against  any  bankrupt  against 
whom  any  fiat  has  or  shall  have  been  iasned, 
or  against  anv  such  trader  who  may  or  sbaJl 
have  presentea  such  petition,  except  as  io  this 
act  is  hereafter  specially  provided:  Provided 
always,  that  nothing  in  this  act  contained  shall 
affect  the  provisions  of  'the  Joint- Stock  Com- 
panies' Winding-up  Act,  1848,'  or  any  of  the 


ever,  containing  provisions  relating  to  hask- 
ruptcy,  which  will  be  effected  in  a^grsater  or 
lesser  degree  by  the  above  enactment,  and  there 
is  reason  to  apprehend  will  give  rise  to  many 
corious^questions  of  construction. 
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9tlB  therein  recited,  or  of  anjr  act  amending 
aoch  act,  except  lo  far  as  regards  the  aholition 
of  the  fiat  in  bankruptcy  and  the  substitution 
of  a  petition  for  adjuaication  of  banlcruptcy." 

5.  "  Where  in  any  act  of  parliament,  instru- 
ment, document,  or  other  proceeding  passed, 
executed,  or  made  before  the  commencement  of 
this  act,  mention  shall  hare  been  or  shall  be 
made  of  any  commission  of  bankruptcy  or  fiat 
in  bankruptcy,  such  act,  instrument,  document, 
or  proceeaing  shall  be  construed  with  reference 
to  the  proceedings  under  this  act  as  if  such 
eommission  or  fiat  had  been  actually  issued  at 
the  time  of  filing  a  petition  for  adjudicadon  of 
bankruptcy  under  this  act." 

Constitution  of  the  Court, 

6.  "  The  Court  of  Bankruptcy  shall  continue 
to  be  a  Court  of  Law  and  Equity  for  the  pur- 
poses of  this  act,  and  shall  continue  to  be  a 
Court  of  Record,  and  the  records  and  proceed- 
ings of  every  kind  at  the  commencement  of 
tins  act  in  the  said  Court  in  London,  and  in  the 
several  districts  in  the  country,  shall  be  kept 
as  such  records  and  proceedings  in  like  man- 
ner in  the  Court  so  continued,  and  the  said 
Court  and  every  Commissioner  thereof  shall 
hare,  and  use  all  the  powers,  rights,  incidents, 
and  ptivileges  of  a  Court  of  l&cord,  and  all 
other  rights,  incidents,  and  privileges,  as  fully 
to  all  intents  and  purposes  as  the  same  are 
need  and  enjoyed  by  any  of  her  Majesty's 
Courts  of  Law  or  Juages  at  fVesiminster,  and 
each  and  every  of  the  Commissioners  for  the 
time  being  acting  in  London  and  in  the  several 
districts  in  the  country,  shall,  singly,  and  simul- 
taneously, or  otherwise  as  occasion  may  require, 
be  and  form  the  Court  for  every  purpose  under 
tiiis  act,  or  in  execution  of  any  duty  which 
may  hereafter  be  imposed  on  the  Court,  except 
where  otherwise  in  tois  act  specially  provided." 

7.  Upon  the  nezi  two  occasions  of  a  va- 
cancy in  the  ofiice  of  Commissioner  in  London 
the  vacancies  not  to  be  filled  up,  and  the  Lon- 
don Commissioners  to  be  reduced  to  four.  The 
Chancellor  to  direct  before  whom  matters  to  be 
prosecuted  pending  at  the  time  of  a  vacancy. 

8.  "The  Commissioners  of  the  Court  con- 
tinued under  this  act,  or  any  eight  or  more  of 
them,  of  whom  the  senior  Commissioner  shall 
be  one,  may  from  time  to  time  make  such  rules 
and  orders  as  they  may  think  fit  for  the  better 
carrying  this  act  into  execution,  and  as  regards 
the  duties  to  be  performed  by  the  chief  and 
other  registrars,  the  accountant,  master,  official 
assignees,  and  clerks,  and  b^  the  messengers, 
ushers,  and  other  under  officers  of  the  Court, 
and  generallv  for  regulating  the  practice  of  the 
Court,  and  the  forms  of  proceedings  where  not 
provided  for  in  this  act :  Provided  always,  that 
no  such  rules  or  orders  shall  be  of  any  force 
or  effect  until  they  shall  have  been  approved  by 
the  Lord  ChanceUor." 

9.  "  That  the  limit  and  extent  of  the  district 
of  the  Omrt  of  Bankruptcy  acting  in  Jjondon 
shall  be  and  remain  the  limit  and  extent  of  such 
district  at  the  time  of  the  passing  of  this  act, 
and  the  limit  and  extent  of  the  districts  of  the 


Courts  acting  in  the  country  respectively  shall 
be  the  limit  and  extent  of  such  districts  respec- 
tively as  the  same  are  settied  and  determined  at 
the  time  of  the  passing  of  this  act,  unless  and 
until  such  last-mentioned  districts  shall  be 
altered  as  herein-after  provided :  Provided 
always,  that  it  shall  be  lawful  for  her  Majesty, 
with  the  advice  of  her  Privy  Council,  from 
time  to  time  to  alter  the  limit  and  extent  of 
such  last-mentioned  districts,  or  any  of  them, 
or  to  increase  the  number  of  tiie  same,  as  to  her 
Majesty,  with  the  advice  aforesaid,  shall  seem 
fit." 

Sittings  of  the  Court. 

10.  ''That  the  Court  shall  sit  for  the  de- 
spatch of  business  daily  throughout  the  year, 
f  Sundav,  Christmas  Day,  Good  Friday,  Mon- 
aay  and  Tuesdav  in  Easter  week,  and  days  ap- 
pointed for  public  fast  or  thanksgiving,  ex- 
cepted,) and  m  London,  and  in  each  district  in 
the  country,  the  Commissioners  of  the  Court, 
or  such  of  them  as  occasion  may  require,  shall 
attend  for  that  purpose :  Proviaed  always,  that 
in  each  district  in  the  country  in  which  there 
is  only  one  Commissioner  of  the  Court,  such 
Commissioner,  or  in  his  absence  from  illness 
or  other  reasonable  cause,  the  registrar  of  the 
Court  in  such  district,  shall  so  attend ;  pro- 
vided also,  that  during  the  time  appointed  by 
order  of  the  Lord  Chancellor  for  vacations  in 
the  several  offices  of  the  High  Court  of  Chan- 
cery, the  Commissioners  of  the  Court  in  Lon- 
don, and  in  the  several  districts  in  the  country 
respectively,  shall  have  full  power  and  autho- 
rity to  regulate  the  sittings  of  the  Court,  and 
appoint  the  attendance  of  such  of  them  as 
Vacation  Commissioner  or  Commissioners  for 
that  purpose  as  shall  appear  fit  and  necessary 
for  the  due  administration  of  justice  in  the  said 
Court." 

11.  The  Lord  Chancellor  may  attach  the 
Commissioners,  &c.  acting  in  the  country  to 
such  districts  as  he  shall  think  fit. 

Primary  and  Appellate  Jurisdiction, 

12.  "The  Court,  in  the  exercise  of  its  pri- 
mary jurisdiction  by  virtue  of  this  act,  shall 
have  superintendence  and  control  in  all  matters 
of  bankruptcy,  and  thall  hear,  determine,  and 
make  order  in  any  matter  of  bankruptcy  what- 
ever, so  far  as  the  assignees  are  concerned,  re- 
lating to  the  disposition  of  the  estate  and  effects 
of  the  bankrupt,  or  of  any  estate  or  effects 
taken  under  the  bankruptcy  and  claimed  by 
the  assignees  for  the  benefit  of  the  creditors,  or 
relating  to  any  acts  done  or  sought  to  be  done 
by  the  assignees  in  their  character  of  assignees 
by  virtue  or  under  colour  of  the  bankruptcy, 
and  also  in  any  matter  of  bankruptcy  whatever 
as  between  the  assignees  and  any  creditor  or 
other  person  appearing  and  submitting  to  the 
jurisdiction  of  the  Court;  and  also  in  any  ap- 
plication for  a  certificate  of  conformity,  and  in 
any  other  matter  (whether  in  bankruptcy  or 
not)  where  the  Court  by  virtue  of  this  act  has 
jurisdiction  over  the  subject  of  the  petition  or 
application,  save  and  except  as  may  be  b^  this 
act  otherwise  specially  provided,  and  subject  in 
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all  cases  to  an  appeal  to  sucb  one  of  tiie  Vice- 
C^iancellors  of  tM  High  Court  of  Chancery  as 
the  Lord  Chancellor  shall  from  time  to  time  be 
pleased  to  appoint  to  sit  in  banlcruptcy :  Pro- 
vided always,  that  if  no  snch  appeal  shall  be 
entered  within  21  days  from  the  date  of  any 
decision  or  order  of  the  Conrt,  and  be  there- 
after duly  prosecuted,  every  such  decision  or 
order  shall  be  final ;  and  that  every  appeal  shall 
be  subject  to  such  regulation  in  regard  to  de- 
posit of  costs  as  shall  by  any  general  rule  or 
order  to  be  made  in  pursuance  of  this  act  be 
directed." 

13.  Vice-Chancellor  sitting  in  bankruptcy 
to  be  a  Court  of  Record,  &c. 

14.  Appeals  from  ComnuEsioners  to  be 
brought  on  by  petition,  motion,  or  special 
case. 

15.  Vice-Chancellor  may  direct  question  of 
fact  to  be  tried  by  a  jury  in  town,  or  on  circuit 
in  the  form  provided  by  8  &  9  Vict.  c.  107,  and 
new  trial  may  be  moved  for  in  Court  from 
which  writ  of  summons  it»sued. 

16.  Decisions  and  orders  of  Vice-Chancel- 
lor to  be  subject  to  appeal  to  the  Lord  Chan- 
ceUor  *'  on  matters  of  law  or  equity,  or  on  the 
refusal  or  admission  of  evidence,"  only. 

17.  Appeals  to  be  entered  in  office  of  chief 
registrar. 

18.  Appeal  to  the  House  of  Lords  by  con 
Bent  or  under  direction  of  the  Lord  Chan- 
•cellor. 

19.  Lord  Chancellor,  during  illness  or 
absence  of  any  Commisrioner,  may  direct  an- 
other Commissioner  to  act. 

20.  Any  London  Commissioner  may  act 
for  the  senior  Commissioner  in  his  absence. 

21.  Courts  to  be  auxiliary  to  each  other 
for  proof  of  debts  and  taking  examinations. 

22.  Power  of  Commission  irs  named  in  fiats 
issued  prior  to  11th  Nov.  1842,  to  cease,  and 
fiats  to  be  removed  into  Court  by  general  rule 
to  be  made. 

23.  Proceedings,  &c.,  in  the  country  to  be 
transmitted  to  the  chief  register. 

24.  Warrants  to  be  under  hand  and  seal  of 
Commissioner,  and  summons  under  his  hand, 
or  in  his  absence,  under  the  hand  of  the  Re- 
gistrar, and  under  seal  of  Court. 

25.  Records  and  proceedings  to  be  sealed 
with  seal  of  the  Court. 

Registrars  of  the  Court, 

26.  Number  of  registrars  acting  in  London 
to  be  reduced  to  four. 

27.  In  case  of  illness  or  absence  of  Com- 
missioner, registrar  may  act  for  him ;  but  he 
is  not  to  exercise  the  power  of  commitment,  or 
to  determine  any  dis{)uted  adjudication,  or  the 
allowance  or  suspension  of  any  certificate. 

28.  Court  may  direct  Registrar  to  take  proof 
of  debts. 

29.  Caiuef  registrar  to  provide  seals,  &c. 

30.  Registrars  may  act  for  each  other. 

Aocamiani  in  Bankrupfa^, 

31.  Accountant  to  have 'superittlendeiKe  of 
foida,  &c.;  salary  to  be  in  lieu  cf  all  fees. 

-SS  and  33.  kctawau^o  be  dun|;eAto  *'l%e 


Senkruptcy  Fund  kccmxA,*'  and  chief  r^ 
trar's  Account,  subject  to  order  of  Lord  CW 
cellor. 

34  and  35.  Secnrities  maybe  purchased  and 
sold  by  order  of  the  Lord  Chancellor. 

36.  Retume  to  be  made  to  Parliament  hy 
the  accountant  at  specified  periods. 

Master  in  Bankruptcy. 

37.  Duties  of  Master  and  appropriation  of 
fees  received  by  him. 

OffUM  Assignees. 

38.  39,  and  40.  Official  assignees  to  |ji« 
security ;  their  duty :  To  act  as  sole  assigneaB 
till  creditors*  assignees  chosen  ;  and  may  sell 

or  otherwise  dispose  of  property  of  a  perish-       \ 
able  nature.    Not  to  interfere  with  creditors' 
assignees  in  choice  of  solicitor. 

41.    Official  assignee  not  personally  liahfe 
for  acts  done  in  execution  of  his  duty,  and  if 
any  action  shall  be  brought  against  the  offidal 
assignee,  either  solely  or  jointiy  with  the  credi- 
tor's assignee,  in  respect  of  such  matters,  it 
shall  be  lawful  for  a  Judge  of  the  Court  in      j 
which  the  same  shall  be  brought,  upon  appli- 
cation of  the  official  assignee,  and  upon  an  afi-      j 
davit  of  facts,  to  set  aside  the  proceedings  ii      j 
such  action  so  far  as  the  official  assignee  is      \ 
concerned,  with  such  costs,  or  without  oMto, 
as  to  the  Judge  shall  seem  meet. 

42  and  43.  Court  may  appoint  another  offi- 
cial assignee  to  act  in  any  bankruptcy,  an 
death  or  removal;  and  may  appoint  oflfidel 
assignee  to  act  with  existing  assignees  under 
the  old  fiat. 

44.  Court  to  allow  reasonable  remuneration 
to  official  assignee. 

45.  Returns  by  official  assignees  at  stated 
periods,  and  in  a  form  prescribed  by  schedolcB. 

Messengers  in  Bankruptcy. 

46.  Messengers  acting  in  London  to  be  re- 
duced to  four  as  vacancies  occur. 

47.  All  officers  and  servants  of  tbe  Court  ex- 
empt from  serving  on  juries  or  parochial  ofBctf. 

Stamps  in  Ueu  of  Fees. 
46.  ^  That  every  document  ennmen^  in 
the  schedule C.  to  tSiis  act  annexed**  ehall,  from 

^  The  documents  enumerated  in  the  schedule 
referred  to  in  this  clause,  are,  Ist.  Petition  forad- 
judication,arrangement,or  certificate  of  arrange- 
ment. Duty,  10/.  2ndly.  Declaration  of  insol- 
vency, 2^.  6d.  3rdly.  Summons  of  trader  debt- 
or, 2*.  6d.  4thly.  Admission  or  deposition  of 
trader  debtor,  2*.  6d.  5thly.  Bond  with  suretiee, 
6*.  6thly.  Search  for  proceeding,  1*.,  and  lastly, 
Allocatur  for  costs  on  the  following  scale : 

Bill  not  exceeding  £5,  duty.  Is.  6d^ 
Exceeding  £5  and  not  exceeding  £10    0    2    6 
10        „  .,  20    0    5    0 

20        „  „  30     0    7    0 

30         „  „  50    0  10    0 

50         .,  ^         100     0  15    0 

„        100         „  «         150     I     0    0 

$,        150         „  „         200     1  10    0 

„        200         „  .,.         300    2     0    0 

„        300         H  •»         500    3    0    0 

„        500         „  „  5    0    0 
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tad  after  ike  ooauMBcenent  of  thii  act,  and 
in  lieu  of  all  fees  tkereupoow  be  printed  or 
viitteB  upon  voUum,  parduneot,  or  paper  baar- 
iag  Ike  muBop  duty  aet  opitosite  to  such  do* 
eoaeils  mpectiTely  im  such  tchedule,  and 
htmng  the  word  ^  Bankruptcy^  anpressed  on 
every  such  stamp :  Provided  alnrays,  that  where 
any  such  document  shall  consist  of  move  than 
«e  ifaeet,  aaiv  the  first  sheet  thereof  shall  be 
impressed  witn  such  stamp." 

49.  Commisaioners  of  Inland  Revenue  to 
five  aecesHoy  tlirections  for  carrying  into 
effect  provision  as  to  stamps,  to  keep  separate 
tccmnits,  and  pay  ov«r  monies  recetred  to 
Bank  of  Enghmd. 

50.  Coramissioaers  of  Inland  Revenue-  may 
ippoint  persons  for  sale  and  distribution  of 
stamps,  and  make  alknrauce  for  spoiled  stamps. 

51.  Provisions  of  former  acts  relating  to 
stamps  to  be  applied  to  stamps  provided  un- 
der this  act. 

52.  "  No  document  which  by  this  aet  is  re- 
qmred  to  have  a  stamp  impressed  thereon  shall 
be  received  or  filed  or  be  used  in  rehition  to 
sny  proceeding  in  the  Court,  or  be  of  any 
validity  for  any  purpase  whatever,  unless  or 
ontil  ^e  same  shall  have  a  stamp  imprasaed 
theFeon :  Provided  always,  that  if  at  any 
tnie  it  shall  appear  that  any  such  dociMsent 
which  ought  to  have  had  a  stamp  impressed  i 
thereon,  has,  through  mistake  or  inadvertence, 
been  received  or  filed  or  used  without  having  I 
sacli  stamp,  it  shall  be  lawful  for  the  Court,  if 
it  tiiink  fit,  to  order  t^at  such  stanp  shall  be  i 
impressed  thereon,  and  thereupon,  \i4ien  a 
stamp  dudl  have  been  impressed  on  such  docu- 
ment in  ooMpliance  with  such  order,  suck  do- 
cument, and  ei'ery  proceeding  in  reference 
thereto,  shall  be  as  <vaiid  and  effectual  as  if 
tKh  staoip  had  bean  ioqiresaad  thereon  in  the 
first  instance." 

53.  Office  copies  to  be  charged  ior  at  the 
nteaf  three  halfpence  per  iiolio  of  90  words. 

Si,  Ofiicial  assignee  to  pay  to  "the  Ohief 
Aogistrar'a  Account,"  a  sum  not  less  than  one- 
■Qghth  of  a  pound,  nor  more  than  6L  per  cent. 
f>a  the  gross  produce  of  every  estate.  The 
son,  within  such  liaibs,  to  be  fiaed  by  the 
Senior  Commissioner,  with  the  approval  of  the 
Lord  ChaDcellor,  and  may  be  altered  from  time 
to  time  with  the  like  approval. 

55.  If  secnnties  in  the  name  of  accountant  be 
naafficient  to  answer  the  claims  of  the  snitors, 
the  sum  iaSkea  for  the  purposes  of  this  act  to 
he  deemed  a  debt  due  from  the  public,  and  made 
<?ood  by  Parliament. 

Salaries,  Compentations,  and  Expenses. 

56.  Salaries  now  paid  to  Cornmiseioners  and 
Jther  officers,  to  be  hereafter  paid  out  of  *'the 
Chief  Registrar's  Account,"  &c. 

57.  OempeiMatioB  and  annuities -under  for- 
laer  acts  continned. 

56.  Monies  paid  to  ''Chief  Registrar's  Ac- 
count,'' to  besttbject  to  orders  bereioforB  made, 
arheraafter  «•  benade.'by  the  Ohanccfflor  or 
Oonmnsskmers  as  trustses. 

S9.  ^a&amfU  fat  rttiasiiery  «nd  imndantai; 


expenses  to  be  audited  by  one  of  iUie  ConnBia- 
aioners  before  payment 

BuUdinffsfor  AafcKn^  Covris, 

60,  61,  and  62.  Court  in  Basinghall-street 
to  vest  in  London  Commissioners.  Building 
to  continue  to  be  called  the  Court  of  Bank- 
ruptcy, and  to  be  under  the  direction  of  the 
London  Commissioners. 

63.  The  Chancellor  may  order  payment  of 
sums  advanced  by  the  Treasur;^  for  the  pur- 
chase of  buildings,  and  "  Chief  Registrar's 
Account*'  to  be  subject  to  orders  for  expenses, 
&c. 

54.  Buildings  for  country  courts  to  vest  in 
Commissioners  for  such  courts  respectively. 

Persoms  Uable  to  be  Bankrupt, 

65.  Enumeration  of  traders  liable  to  be- 
come Bankrupt,  as  m  6  Geo.  4,  c.  16.  s.  2,  and 

5  fe  6  Vict.  c.  122,  s.  10. 

66.  IVader  having  privilege  of  Parliament 
to  be  dealt  with  as  any  other  trader,  except  as 
to  arrest  during  time  of  privilege. 

Acts  of  Bankruptcy, 

67.  Departing  the  realm,  absenting,  begi- 
ning  to  keep  house,  yielding  to  prison,  fraudu- 
lent ouUawry,  arrest,  attachment,  execution,  con- 
veyance, surrender,  gift,  delivery,  or  transfer, 
enumerated  as  acts  of  baidcruptcy,  as  in  6 
Geo.  4,  c.  16,  8.  a. 

63.  Conveyance  of  all  a  trader's  property  for 
the  benefit  of  all  his  creditors  not  an  act  of 
bankruptcy,  unless  a  petitioe  for  adjudicataon 
be -filed  within  three  months '^  after  executiaii, 
provided  notice  be  given  one  month  after  ess- 
cntion  in  the  Gazette,  Ike. 

69.  Lying  in  prison  and  escaping  out  of 
prison  an  act  of  bankruptcy,  as  in  6  Geo.  4,  «. 
16,8.5. 

70.  Filing  declaration  of  ittsolvency  in  the 
office  of  Secretary  of  Bankmpts,  aa  act  of 
baskruptey,  as  in  the  5  &  6  Vict.  c.  122,  s.  2A. 

7i*  He-eoaetment  of  6  Gao.  4,  c.  16,  s.  8,  as 
to  compounding  with  petitioning  creditor* 

72.  Tradar  not  paying,  seciuing,  or  com- 
pounding for  a  judgment  debt  upon  which  the 
plaantiff  might  sue  out  execution  within  aflosa 
•daya  after  notice,  an  act  of  bankruptcy  on  the 
ei^nMday. 

73.  Trader  disobeying  order  of  any  Court  of 
Equitv,  or  in  bankruptcy  or  kmac^,  personaUy 
«ervea  seven^  days  bdfove  day  appointed  thesttn 
for  payment,  an  act  of  bankruptcy. 

74.  Filing  petition  in  Liaolvant  Debtors' 
Court  in  England  an  act  of  bankruptcy,  (fiee 
1  Si  2  Vict.  e.  110,  a.  39.) 

75.  Filing  petition  in  InsoLvent  Debtoss' 
.Court  in  India  an  act  of  bankruptcy.    (See  U 

6  12  Viet.  c.  21). 

76.  *'  Filing  of  a  petitaon  by  say  such  trsdsr 


<^  The«occBqionding  penods  fixed  by  the  6  G. 
•4,  G.  16,  B.  4,  were  aespectmly  six  months  and 


<  lliesa  pnovBBions  use  similar  So  these  <c€  the 
5  &  6  Vict.  c.  122,  ss.  20  &'21,  but  the  ahna 
it  «bnd|[ed  Arom  tfswteim  sfaqfs  4a  taeren  days. 
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for  an  am&gement  between  mich  trader  and 
his  creditors,  under  the  provisions  of  this  act 
with  respect  to  arrangements  between  debtor 
and  creaitor  under  the  superintendence  and 
control  of  the  Court,  shall  be  accounted  and 
adjudged  conclusive  evidence  of  an  act  of 
bankruptcy  committed  by  such  trader  at  the 
time  of  filing  such  petition,  provided  a  petition 
for  adjudication  of  bankruptcy  shall  be  filed 
aj^nst  him  within  two  months  after  such  pe- 
tition for  arrangement  shall  have  been  dis- 
missed: Provided  also,  that  no  adjudication 
shall  be  made  on  anv  such  act  of  bankruptcy, 
unless  and  until  after  such  petition  for  ar- 
rangement shall  have  been  dismissed." 

77>  Trader  having  privilege  of  parliament, 
and  not  paying,  securing  or  compounding  to 
the  satisfaction  of  a  creditor,  and  entering  ap- 
pearance to  action  within  one  month,  an  act  of 
bankruptcy.  (See  6  Geo.  4,  c  16,  s.  10 ;  and 
fi  W.  4,  c.  39,  s.  9). 

Trader  Debtors*  Summons, 
78.  "  If  anv  creditor  of  a  trader  file  an  affi- 
davit in  the  Court  in  the  district  in  which  such 
trader  shall  reside,  in  the  form  specified  in 
Schedule  F.  hereunto  annexed,  of  the  truth  of 
his  debt,  and  of  the  debtor,  as  he  verilv  be- 
lieves, being  such  trader,  and  of  the  dehvery 
to  such  trader  personally,  or  to  some  aduU  in- 
mate <it  his  usual  or  last  known  place  of  abode 
or  business,  of  an  account  in  writing  of  the 
particulan  of  his  demand,  with  a  notice  there- 
under requiring  immediate  payment  thereof,  in 
the  form  specified  in  Schedule  G.  annexed  to 
this  act,  it  shall  be  lawful  for  the  Court  in 
which  such  affidavit  shall  be  filed,  to  issue  a 
summons  in  writing,  in  the  form  contained  in 
Schedule  H.  annexed  to  this  act,  calling  upon 
such  trader  to  appear  before  such  Court,  and 
stating  in  such  summons  the  purpose  for 
which  such  trader  is  called  upon  to  appear 
hereinafter  provided :  Provided  always,  that  if 
the  demand  of  a  creditor  appear  by  such  affi- 
davit to  be  due  from  two  or  mora  persons  car- 
rying on  trade  in  partnership,  the  delivery  of 
such  account  and  notice  to  any  one  of  the 
partnen  peraonally,  or  to  some  adult  inmate, 
at  his  usual  or  last  known  place  of  abode  or 
businesd^  and  also  at  the  place  of  business  of 
the  firm,  as  aforesaid,  shall  be  sufficient  to 
authorise  the  Court  to  issue  such  summons 
against  any  other  of  such  partners,  as  weU  as 
against  the  partner  served  personally  with  such 
account  ana  notice." 

79.  Manner  of  proceeding  upon  the  appear- 
ance of  the  trader  as  in  6  &  6  Vict.  c.  122,  but 
trader  is  required  by  Sched.  J.  to  depose  to  a 
good  defence  upon  the  merits. 

80.  Trader  not  attending  summons,  or  re- 
fusing to  admit  the  demand,  and  not  within 
seven  days  after  personal  service  of  die  sum- 
mons, paying,  securing,  or  compounding,  or 
giving  bond  for  payment  of  sum  recovered  in 
action  and  costs,  to  be  an  act  of  bankruptcy 
on  the  8th  day,  if  petition  filed  within  two 
months. 

81*  Trader  signing  admiMion  and  ifbt  pay* 


ing,  securing,  or  compoonding  witliin 
days,  an  act  of  bankruptcy. 

82.  Trader  admitting  part  only  of  demand, 
and  not  pmng,  securing,  or  compounding  iior 
the  sum  admitted,  and  as  to  the  residue  psy« 
ing  or  giving  bond  to  pay  the  sum  recovered 
and  costs  within  seven  days,  an  act  of  bank- 
ruptcy. 

83.  What  shall  be  deemed  a  refusal  to  admit 
Court  may  enlarge  time  for  admission,  (ss  in 
5&6Vict.c.  122,  s.  16). 

84.  Admission  of  debt  signed  daewhere  than 
in  Court,  if  attested  by  trader's  attorney,  to 
have  the  same  efiPect  as  admission  ngned  in 
Court,  (as  in  5  &  6  Vict,  c  112,  s.  17). 

85.  **  Where  any  such  trader,  against  whom 
an  affidavit  of  debt  is  filed  by  any  creditor  si 
aforesaid,  shall  be  summoned  to  appear  befoie 
the  Court  in  which  such  affidaidt  snail  be  filed, 
every  such  creditor  or  trader  shall  have  sodi 
costs  as  the  Court  in  its  discretion  shall  think 
fit,  or  the  Court  may  direct  the  costs  of  eitfaer 
party  of,  incident  to,  or  attendant  upon  such 
affiotavit  and  summons,  to  abide  the  event  of 
any  action  which  shall  have  been  brought  or 
shdl  thereafter  be  brought  for  the  recovery  of 
such  demand  or  any  part  thereof,  and  in  socfa 
case  such  costs  shall  be  costs  in  the  cause,  and 
recovered  under  the  judgment  and  execution  in 
such  action." 

86.  Where  creditor  brings  action  and  does 
not  recover  amount,  and  affidavit  for  such 
amount  made  without  probable  cause,  defend- 
ant entitled  to  costs.  Re^Bnactment  of  6  &  6 
Vict.  c.  122,  B.  19. 

87.  Body  corporate  or  public  company  to  be 
deemed  to  have  notice  of  act  of  bankruptcy  if 
accredited  agent  has  notice. 

88.  **  No  penon  shidl  be  liable  to  become 
bankrupt  by  reason  of  any  act  of  bankraptcy 
committed  more  than  twdve  months  prior  to 
the  issuing  of  any  fiat  in  bankruptcy  or  the 
filing  of  any  petition  for  adjudication  of  bank- 
ruptcy against  him;  and  no  adjudicatioii  of 
bankruptcy  shall  be  deemed  invahd  by  reason 
of  any  act  of  bankraptcy  prior  to  the  debt  of 
the  petitioning  creditor,  provided  there  be  a 
sufficient  act  of  bankraptcy  subsequent  to  such 
debt." 

Procedure  to  obtain  adjucUeation. 

89.  "  Proceedings  to  obtain  adjudication  of 
bankruptcy  shall  be  by  petition  (such  petiti<Hi, 
if  presented  by  a  creditor,  being  in  the  form 
specified  in  the  Schedule  M.  to  this  act  an- 
nexed, and  the  truth  thereof  verified  by  the 
affidavit  of  the  petitioner  in  the  form  specified 
in  the  Schedule  N.  to  this  act  annexed,  and  if 
presented  by  a  trader,  being  in  the  form  spe- 
cified in  the  Schedule  O.  to  this  act  annexed, 
and  the  truth  thereof  verified  by  the  affidavit 
of  such  trader  in  the  form  specified  in  the 
Schedule  N.  to  this  act  annexed) ;  and  every 
such  petition  shall  be  filed  of  record  and  pro- 
secuted as  directed  bv  this  act ;  and  from  and 
after  the  filing  of  such  petition  the  Court  shall 
by  virtoe  of  this  act,  and  without  any  commis* 
sion,  fiat^  or  special  authority  whatsoever,  ham 
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M  power  and  autiioritir  to  take  aiieh  onkr 
and  direcdon  with  the  Dody  of  the  hankrupt 
as  mentioned  in  this  act,  aa  also  with  all  his 
lands,  tenements,  and  hereditaments,  both 
within  this  realm  and  abroad,  as  well  copy  or 
ciutomar^  hold  as  freehold,  which  he  shall 
bare  in  his  own  right  before  he  became  bank- 
rapt,  as  also  with  all  such  interest  in  any  such 
lands,  tenements,  and  hereditaments  as  such 
bankrapt  may  lawfully  depart  withal,  and  with 
all  hia  money,  fees,  offices,  annuities,  ffoods, 
chattels,  wares,  merchandize,  and  debts, 
wheresoever  they  may  be  found  or  known,  and 
to  make  or  order  sale  thereof  in  manner  herein 
mentioned,  or  otherwise  order  the  same  for 
satisfaction  and  payment  of  the  creditors  of  the 
bankrapt" 

90.  ''Every  petition  for  adjudication  of 
bankruptcy  against  or  by  any  trader  liable  to 
become  bankrupt  shall  be  filed  and  prosecuted 
in  the  Court  within  the  district  of  which  such 
tnder  shall  have  resided  or  carried  on  business 
for  six  months  iuext  immediately  preceding  the 
time  of  filing  such  petition,  except  where  other- 
wise in  this  act  specially  provided :  Provided 
always,  that  the  Seniar  Commissioner  shall 
have  power,  whenever  he  may  deem  it  expe« 
dient,  to  order  any  petition  against  or  by  any 
trader  to  be  prosecuted  in  any  district  with  or 
without  reference  to  the  district  in  which  the 
trader  shall  have  resided  or  carried  on  busi- 
ness, or  to  consolidate  the  proceedinf^  or  any 
part  thereof  under  two  or  more  petitions  for 
adjudication  of  bankruptcy,  or  to  impound  any 
petition  for  adjudication  of  bankruptcy,  and 
the  procMdingB  thereunder,  or  any  part  there- 
of, upon  such  terms  as  the  Senior  Ck>mmi8- 
sioner  shall  think  fit,  or  to  transfer  any  petition 
for  adjudication  of  bankruptcy,  imd  the  pro- 
ceedings thereunder,  and  the  prosecution  or 
the  farther  prosecution  thereof,  from  the  Court 
in  any  one  district  to  the  Court  in  any  other 
district,  and  the  Court  to  which  any  such 
transfer  shall  be  made  may  remove  the  official 
sssignee,  and  appoint  a  new  oflicial  assignee  to 
any  such  bankruptcy."  [Orders  by  senior 
Commissioner  to  be  in  forms  specified  in  sche- 
dules P.,  Q.,  R.] 

91.  Requisite  amount  of  petitioning  cre- 
ditor's debt,  re-enacting  5  &  6  Vict.  c.  122,  s.  9* 

92.  Petition  for  adjudication  may  be  made, 
in  name  of  public  officer  of  co-partnership  en- 
ticed to  sue  in  such  name  by  7  Geo.  4,  c.  46, 
8.9. 

93.  "Trader  may  petition  for  adjudication  of 
bankruptcy  against  mmself;  provided  always, 
that  urdess  such  trader  shall  forthwith  after 
the  filing  of  his  petition,  and  before  adjudica- 
tion of  bankruptcy  thereunder,  make  it  app^r 
to  the  satisfaction  of  the  Court  that  his  avail- 
able estate  is  sufficient  to  pay  his  creditors  at 
least  five  shillings  in  the  pound,  clear  of  all 
charges  (to  be  estimated  by  the  Court)  of  pro- 
secuting the  bankruptcy,  such  petition  shall  be 
dismissed,  and  no  further  petition  shall  be  filed 
by  such  trader  in  the  same  district  without  the 
leave  of  the  Court  first  obtained  for  that  pur- 
pose, and  the  adjo^eation  on  any  ftnliier  pe- 


tition shall  be  subject  to  the  like  condition  as 
aforesaid  as  to  ^le  available  estate  of  the 
trader." 

94.  "Every  petition  for  adjudication  of 
bankruptcy  presented  to  the  Court  in  London 
shall  be  filea  in  the  office  of  the  chief  registrar, 
and  such  chief  registrar  shall,  immediately 
cause  the  same  to  be  entered  in  a  book  to  be 
kept  by  him  for  that  purpose,  to  be  called  tiie 
General  Docket  Book,  (which  book  shall  be  in 
the  form  contained  in  Schedule  S.) ;  and  every 
such  petition  shall  be  allotted,  in  such  manner 
as  may  be  by  anv  general  rule  or  order  made 
in  pursuance  of  tnis  act  be  directed,  to  one  of 
the  Commissioners  of  the  Court,  and  it  shall 
be  transmitted  forthwith  to  the  registrar  at- 
tending such  Commissioner,  who,  wh^  ad- 
judication shall  have  been  made,  shall  deliver  to 
the  chief  registrar  a  duplicate  of  such  adjudi- 
cation, in  order  chat  the  same  may  be  minuted 
in  the  General  Docket  Book ;  and  all  petitions 
presented  to  the  Court  in  the  country  districts 
shall  be  filed  with  the  respective  registrars 
thereof,  who  shall  in  like  manner  enter  the  same 
in  similar  docket  books  (one  of  which  shall  be 
kept  in  each  Court,)  and  in  districts  where 
there  is  more  than  one  Commissioner,  one  of 
such  Commissioners,  or  one  of  the  registrars, 
shall  allot  the  petitions  by  ballot,  or  in  such 
manner  as  the  Commissiopers  of  such  district 
Court  may  from  time  to  time  direct." 

95.  "The  registrars  acting  in  the  counby 
shall  transmit  daily  by  post,  to  the  chief  r^- 
trar,  copies  of  all  entnes  maude  by  them  in  their 
docket  Dooks,  and  of  all  adjudications  made  in 
the  respective  district  Courts,  and  the  chief 
registrar  shall  immediately  on  tiie  receipt  there- 
of cause  the  same  to  be  entered  in  the  general 
docket  book ;  and  when  any  fiat  or  petition  in 
prosecution  in  any  of  the  Courts,  or  any  adjudi- 
cation of  bankruptcy  made  therein,  shall  have 
been  superseded,  dismissed,  or  annulled,  or 
when  the  time  allowed  to  any  petitioning  cre- 
ditor for  proceeding  shall  have  been  extended, 
the  registrar  in  attendance  on  tiie  Commissioner 
making  such  order  shall  forthwith  transmit  a 
certified  copythereof  to  the  chief  registrar,  who 
wiU  cause  the  same  to  be  mmiited  in  the  general 
docket  book. 

96.  *'  If  the  petitioning  creditor  in  any  pe- 
tition for  adiudication  of  bankruptcy  shall  not 
proceed  and  obtain  adjudication  within  three 
days  after  his  petition  shall  have  been  filed,  or 
within  such  extended  time  as  shall  be  allowed 
by  the  Court,  the  Court  may  at  any  time  within 
14  days  then  next  following,  upon  the  applica- 
tion of  any  other,  creditor  to  the  amount  re- 
quired to  constitute  a  petitioning  creditor,  pro- 
ceed to  adjudicate  on  such  petition,  upon  the 
proof  of  the  debt  of  such  creditor,  and  of  the 
other  requisites  to  support  such  petition  fez- 
cept  the  debt  of  the  petitioning  creditor) ;  but 
if  neither  the  petitioner  nor  any  other  creditor 
shall  within  such  14  days  or  ^thin  such  sk- 
tended  time  as  may  be  granted  by  the  Court 
for  that  purpose,  apply  to  the  Court  to  adiudi- 
cate  upon  such  petition,  no  further  prooeedingi 
shall  be  taken  ihenon/* 
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9f.  P^titiom  unf  be  proMnted  aKaimt  cme 
or  iQOK  psTtnen  ittfl'fimi,  a^  petitiona^  a^jainst 
two  or  more  persons  may  be  dismissed  a»  to 
one  or  more,  without  aflfecting  the  rest.  (See 
$  G.  4,  c.  16,  9.  16.) 

9B.  lb-  cases  of  a  second  or  other  petition 
against  one  or  more  members  of  a  firm,  the 
same  shall  be  proeecut^d  in  the  Court  in  which 
the  first  waa  prosecnted  and  form  part  of  the 
proceedings  therennder,  or  the  senior  Cbmrais- 
sioner  may  direct  diat  they  be  proceeded  in- 
separately  or  in  coByvmction.  (6  Geo.  4,  c.  16, 
a.  17.) 

99'  When  it  appears  probable  that  a  trader 
against  whom  a  petition  has  been  fited  is  about 
to  quit  England  or  to  remove  or  conceal  his 
goods  with  intent  t9  defraud  his  creditors,  he 
may  be  arrRsted  and  his  goods  seized;  but 
trader  so  arrested  may  apply  for  his  discharge 
forthwith,  or  ^at  his  goods  be  delivered  up. 
(See  5  &  6  Vict.  c.  122,  se.  5  and  6.) 

100.  Court  may  before  adjudication  summon 
persons  to  prove  trading  and  act  of  bankruptcy 
(as  in  6  G.  4,  c.  16,  s.  24.) 

Adjudication  and  securing  Bankrupt's  Pro- 
perty. 

101.  ''The  Court,  under  a  potion  filed  by  a 
oreditor,  shall,  upon*  proof  of  the  petitioning 
oreditor's  debt,  and  pf  the  tradings  and  act  of 
bankruptcy  of  the  person  agahist  whom  such 
petition  is  filed,  adjudge  soch  person  bankrupt; 
or  if  in  case  of  the  feakire  of  the  petitioning 
creditor  to  proceed  and  c^tain  adjudieation 
within  three  days  after  his  petition  shall  have 
been  filed^  or  within  such  extended  time  as  may 
be  alloAved  by  the  Cour^  another  dttditor  ahaU 
apply  for  adjudication  upon  such,  petition,  then 
upon  such  application,  and  proof  of  such  cre- 
ditor's debt,  and  of  the  trading  and  act  of 
bankruptcy  «f  tbe  person  against  whom  such 
p^ition  is  filed,  the-  Court  shall  adjudge  anch 
tmder  bankrupt ;  and,  under  a  petition  filed  bv 
a  trader,  the  Comt,  upon  application  of  such 
trader,  and  upon  proof  of  the  trading  and  of 
the  filing  a  declaration  of  insolvency,  and  of  tiie 
snfiiciency  of  his  available  estate  to  the  extent 
Mquired  by  this  act,  shall  adjudge  such  trader 
bankrupt." 

102.  Forthwith  after  adjudication,  official 
assignee  Uy  be  aj^ioiiited. 

103.  In  case  petitioning  creditor's  debt  be 
insufficient,  Court  may  proceed  upon  the  ap» 
p^eation  of  any  other  creditor  whose  debt  h 
suffieieot,    (See  6  Geo.  4,  c.  16,  s.  180 

104.  ''Before  notice  of  any  adjudication  of 
bankruptcy  shall  be  inaerted  in  the  London 
Gazette,  and  at  or  before  the  time  of  putting 
in  execution  any  warrant  of  seianre  which  shall 
have  been  granted  upon  soch  adjudication,  a 
duplicate  of  sodl  adljndkation  vh»ll  be  servud 
OQ  the  person  adjudged  bankrupt,  personally, 
•r  by  leaving  the  same  at  the  usual  or  last 
known  place  of  abode  or  place  ef  boaineae  of 
tuch  person^  or  his  usual  place- of  leaort,  and 
s4aoh  person  shay:  be  aUoimed  mven  daya,  or 
mwk  a^anded^timei,  not  ecBeeMnj^  famrtwn  dofs 
in  the  whole,  as  the  CouctehiA  tfaiidi  fit^  flaim 


tiMservierofsacb  diipiieiitB  to  ahuw  cnne  ts 
die  Court  s^nat  tbe  vaHdity  of  sorii  adjndka. 
tion;  and  if  such  penon  shdl  within  lodi 
time  show  to  the  asEtufaction  of  the  Gourt  tfaA 
the  petitionmg  creditor's  debt,  trading,  and  ad 
of  bankruptcy,  upon  whidi  such  adji&dieatio& 
has  been  grounded,  or  any  or  eitiicr  of  lodi 
aaaCtera^  are  inaufificiont  to  support  soch  a£o- 
dSi»ition,  and  upon  such  showing,  no  attar 
deb^  trading,  and  act  of  bankiuptey  sofideat 
to  support  sncfa  adjudication,  or  such  of  th 
said  kst-mentioned  matters  as  ahail  be  requiale 
to  support  such  adjudication  in  lien  of  the  ]»• 
titioninfl^  creditor's  debt,  tradings  and  act  of 
bankruptcy,  or  any  or  either  of  soch  matten, 
wiiich  shail  be  deemed  inaufiicient  in  that  be- 
half, as  the  case  may  be,  shall  be  proved  to  ^ 
satisfection  at  the  Court,  the  Court  shall  there- 
tmoB  order  (in  the  form  specified  in  Appoidiz 
U.  or  to  ike  like  effect)  such  adfudicatioa  to 
be  annulled,  and  the  same  shall  by  such  order 
be  annulled  accordingly."  If  at  the  expiratieD 
of  such  time  no  cause  be  shown  to  the  aatiifiae- 
tion  of  the  Court,  adjudication  to  be  firaietted 
and  public  sittings  appointed  as  directed  hj 

5  &  6  Viet,  c.  122,  8.  23.  Adjudicatioo  msf, 
witii  bankrupt's  consent,  be  advertised  before 
the  expiration  of  tiie  time  allowed  for  ehoviBg 
cause,  as  in  5  &  6  Vict.  c.  122,  a.  39. 

105.  Bankrupt  t»  deliver  up  his  bodes  of 
account  to  the  ofiicial  assignee  upon  oath,  to 
attend  aasignees,  to  be  at  Uberty  to  iosped 
books,  &c.  After  alkiwanee  of  certificate  to 
attend  assignees  in  settiing  aoconnts.  AUowaaee 
for  his  attendance.  (See  6  Geo.  4^  c  16,  & 
1  Id.) 

L06.  Search  warrants  may  be  granted  as  di- 
rected by  5  &  6  Vict.  c.  122,  s.  30. 

r07.  No  action  to  be  brought  againfit  pe^ 
sons  acting  in  obedience  to  wannnt  of  the 
CourL    (See  6  Geo.  4,  c  Id,  s.  34.) 

106.  Proof  in  such  action  that  defendant  is 
petitioning  creditor  suffieient  to  render  bin 
liabie.   (6  Geo.  4,  c.  16,  a.  32.) 

109*  Messenger  may  hieak  open  banknpft 
doors  and  seize-  upon  hia  body  or  property,  » 
in  6  Geo.  4,  c.  16,  a.  27. 

1 10.  Execution  of  warrant  in  Ireland,  as  is 

6  Geo.  4,  c;  16,  s.  28. 

111.  Execution  of  waorrant  in  Scotland,  as  ifl 
6  Geo.  4,  Ce  16,  s.  30. 

112.  "If  the  bankrupt  be  not  in  priaoftor 
custody  at  the  date  of  t^  acQudication^  he  Bhali 
be  free  from  arrest  or  imprisonment  by  aiHf 
creditor  in  coming  to  sntrender,  and  after  each 
surrender  during  the  thne  by  tfaie  act  limked 
for  such  surrender,  and  for  such  further  tine 
as  shall  be  allowed  him  for  finishing  bis  enotf- 
nation,  and  for  such  time  afbor  uushiag  bii 
examination  untii  his  certificate  he  aUowed  a* 
the  Court  shall  from  tioae  to  time  by  indoi» 
ment  upon  the  summona  of  such  baoknmt 
thmk  fit  to  appoint;  and  whenever  aoy  bank- 
rupt is  in  prison  or  m  custody  under  any  pio* 
cesB,  attachoBsnl^  caceeution,  counsitment^  <|| 
sentence,  the  Court  may,  by  wanant  <i>^*^ 
lou  ^e  person  in  wlioaB  custody  he-  ia  cooaae^ 
cauae  taiin.t9  be  brought  bcfiHM.it  aft  any  aitfio^ 


dAir[mhlk«nnrali^aiidi£  far  hu  diBsimis 
tojnriiBdtr  !»  rinQ  beeo  bronffbtup^  and  tks 
eipenwtlieiQofafaallbc  paid  out  of  hi»  estate^ 
and  BDch  penan  diall  m  indemnified  by-  the 
vanant  of  thfi  Court  foe  bringing  ap>  such 
bfloiknipt;  and  where  any  person  who  has  been 
adjudged  bankropty  and  has  aurrendcred  and 
ootatned  his  psotectionirom  arrest,  is  in  priaoa 
or  in  custody  for  debt  at  the  time  of  his  ob- 
taining such  protection^  the  Court  may,  except 
in  the  cases  next  hereinafter-mentioned,  order 
hifl  immediate  release,  either  absolutely  or  upon 
mch  conditions  as  it  shall  think  fit :  Provided 
ahrays,  that  Ae  Court  shall  not  order  such  re- 
lease where  it  shall  appear  by  any  judgment, 
order,  coomiitment,  or  sentence  under  which 
the  bankrupt  is  in  prison  or  in  custody,  or  by 
the  record  or  entry  of  any  such  judgment, 
order,  commitment,  or  sentence,  and  the  plead- 
ings or  proceedings  previously  theceto,  that  he 
is  in  prison  or  in  custody  for  any  debt  con- 
tracted by  fraud  or  breach  of  trust,  or  by  rea- 
son of  any  prosecution  against  him  whereby 
he  had  been  convicted  of  any  oflfence,.  or  for 
any  debt  contracted  by  reason  of  any  judgment 
in  any  proceeding  for  breach  of  the  revenue 
laws,  or  in  any  action  for  breach  of  promise  of 
marriage,  seduction,  criminal  conversation,  li- 
bel, slander,  assault,  battery,  malicious  arrest, 
malicious  trespass,  maliciously  suing  out  a  fiat 
m  bankruptcy,  or  maliciously  fihng  or  prose- 
cuting a  petition  for  adjudication  of  bankruptcy : 
Prorided  also,  that  such  release  shall  in  nowise 
affect  any  rights  of  the  creditor  at  whose  suit 
the  banknipt  may  be  in  prison  or  in  custody 
against  the  bankrupt,  except  the  right  of  de- 
taining him  in  prison  or  in  custody  whilst  pro- 
tected from  imprisonment  by  order  of  the 
Conrt."e 

113.  Bankrupt  if  arrested  to  be  discharged 
on  producing  protection,  and  officer  detaining 
bankrupt  subject  to  penalty,  as  in  6  Geo.  4,  c. 
16, 8. 117,  an^  5  &  6  Vict.  c.  122,  s.  23. 

114.  Petitioning  creditor  to  proceed  at  his 
own  costs  until  choice  of  assignees,  re-enacting 
6  Geo.  4,  c;  16,  s.  14. 

115.  No  fiat  to  be  superseded,  or  petition 
msnuMcd,  by  reason  only  of  concert.  (See  1 
«  2  W.  4,  c.  56,  s.  42,  and  5  &  6  Vict.  c.  122, 

8.8.) 

116.  Court  may  proceed,  notwithstanding 
«ath  of  bankrupt 

117.  Court  may  summon  and  examine  bank- 
rupt. (6  Geo.  4,  c.  16,  8.  36,  and  8  &  9  Vict, 
c.  48.) 

118.  Court  may  summon  and  examine  bank- 
nipt's  wife,  as  in  6  Geo.  4,  c.  16,  s.  37. 

HQ.  "  If  in  any  case  it  shall  be  proved  to  the 
satisfaction  of  the  Court  that  any  bankrupt  is 
Keepinjf  out  of  the  way,  and  cannot  be  person- 
uly  served  with  a  summons,  and  that  due  pains 
have  been  taken  to  effect  such  personal  ser- 
^^  or  that  there  is  probable  cause  for  beMev- 


*  This  clause  embodies  provisions  contained 
m 6  Geo.  4,  c.  16,  ss.  117  and  119 ;  5 &6  Vict, 
c.  122, 8.  23,  and  11  k  12  Vict.  c.  86,  with 
some  alterations. 
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IBK  thai  well  badaafit  iftabo«ttamil  Bug- 
land,  or  to  semava  oc  conceal  an;  of  nis  gooda 
or  cbatlda,  imlesa  he  be  forthwith  apprehended, 
it  shidl  be  lawful  for  anch  Court,  by  warranti, 
to  audiorizc  and  dinct  amy  penon.  ar  persona 
it  shall  think  fit  to  apprehend  and  arrest  such 
bankrupt,  aad  bring  him.  before  the  Court,  to 
be  examined  in  like  manner  aa  a  bankrupt  ap- 
pearing upon  a  summons." 

120.  Court  empowered  to  summon  persona 
suspected  of  having  bankrupt's  property  in 
poaaession,  or  indebted  to  bankrupt,  as  in  6 
Gea.4^c.  16,  s.  33.. 

12  K  Service  of  summons  where  person  sumi- 
moned  keeps  out  of  the  way,  as  ia  5  &  6  Vict, 
c.  122,  s.  80. 

122.  Power  to  examine  persons  summoned 
or  present  at  any  sitting.  6  Geo.  4,  c.  16,  s.  34, 

123.  "  If  any  such  person  examined  as  last 
aforesaid  shall,  in  and  by  his  examination, 
signed  and  subscribed  as  aforesaid,  and  also  ia 
and  by  a  separate  writing  in  the  form  contain- 
ed in  the  schedtile  X.  to  this  act  annexed,  ad- 
mit tlut  he  is  indebted  to  the  bankrupt  in  any 
siua  of  money  upon  the  balance  of  accounts, 
it  shall  be  lawful  for  the  Court,  if  it  think  fit, 
to  order  (in  the  form  contained  in  schedule  T. 
to  this  act  annexed,  or  to  the  like  effect)  that 
such  person  shall  forthwith,  or  at  such  time 
and  ie  such  manner  as  to  the  Court  may  seem 
expedient,  pay  the  amount  so  admitted,  in  full 
discharge  thereof  to  the  official  assignee,  toge- 
ther with  the  costs  of  and  incident  to  the  suq:u 
mons  of  sudk  person,  if  the  Court  think  fit  to 
award  cosU,  or  the  Court  may,  if  it  think  fit, 
in  the  said  form  contained  in  schedule  Y.  to 
this  act  annexed,,  order  the  ofiScial  assignee  to 
pay  the  costs  of  the  person  summoned  out  of 
the  esUte  ai  the  bankrupt;  and  every  such 
order  shall  have  the  effect  ftf  a  Judgment  in  her 
Majesty's  Superior  Courts  of  Conunon  Law, 
and  may  be  enforced  accordingly :  Provided 
always,  that  no  such  order  shall  be  made  un- 
less theie  be  present  some  attorney  of  one  of 
the  Superior  Courts  on  behalf  of  the  persoa 
making  such  admission,  expressly  named  by 
him,  or,  upon  his  refusal  to  name  such  attor-* 
ney,  named  by  the  Court  to  act  upon  his  behal4 
to  inform  him  of  the  efi'ect  of  such  admission, 
before  the  same  is  signed  and  subscribed  as 
aforesaid,  and  that  audi  attorney  do  sign  hia 
name  aa  a  witness  to  such  admission  in  the 
form  contained  in  the  schedule  Y.  to  this  act 
annexed :  Provided  also,  that  if  part  only  of  the 
sum  actually  due  be  so  admitted,  the  residue 
may  be  recoverable  in  the  same  manner  in  all 
respects  as  if  no  such  admission  or  order  had 
been  made.'' 

124.  Court  may  order  letters  directed  to  the 
bankrupt,  %»  be  redirected  or  delivered  to  offi- 
cialassignee.    (SeelOandll  Vict.c.&5,s.ll.> 

Power  over  certain  property  after  adfudioatum. 

1 25«  Goodtt  in  (he  possession,  order,  or  dis- 
position of  the  bankrupt,  to  be  deemed  his  pro- 
perty, as  in  6  Geo.  4,  c.  16.  s.  72,  with  proviso 
excepting  assignments  of  vessels  under  8  &  9. 
Vict,  c  ag» 
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126.  TcmtT  of  Court  ofer  eotiTeyftnces  and 
asBiRnments,  as  in  6  Geo.  4,  c.  16,  8.  73.      * 

127.  Court  may  proceed  when  the  banknmt 
hj  fraud  makes  himeelf  accountant  to  tne 
Ctown.    (See  6  Geo.  4.  c.  16,  s.  71.) 

128.  When  bankrupt  is  beneficially  entitled 
to  stock.  Court  may  order  a  transfer,  as  in  6 
Geo.  4,  c.  16,  s.  80. 

129.  Distress  not  to  be  available  for  more 
than  one  year's  rent  due ;  the  landlord  to  prove 
for  the  residue.    (6  Geo.  4,  c.  16,  s.  74.) 

130.  Where  bankrupt  is  trustee,  the  Lord 
Chancellor  may  order  convevance  or  assign- 
ment  to  another  trustee.  (6  G.  4,  c.  16,  s.  79.) 

131.  Titles  to  property  sold  not  to  be  im« 
peached,  unless  proceedings  taken  to  annul  and 
duly  prosecuted.    (6  Geo.  4,  c.  16,  s.  87.) 

132.  The  Court,  after  adjudication,  may 
order  any  treasurer.  Sec,  or  agent  of  the  bank- 
rupt to  deliver  all  monies,  &c.  (See  7  &  8 
Vict.  c.  Ill,  B.  18.) 

T^ttMOctions  not  affected  by  Bankruptcy. 

133.  ''All  payments  reallv  and  bond  fide 
made  bv  any  bankrupt,  or  by  any  person  on 
his  behalf,  before  the  date  of  the  fiat  or  the  filing 
of  a  petition  for  adjudication  of  bankruptcy,  to 
any  creditor  of  such  bankrupt,  and  idl  pay* 
ments  really  and  bond  fide  made  to  any  bank- 
rupt before  the  date  of  the  fiat  or  the  filing  of 
such  petition,  and  all  conveyances  by  any 
bankrupt  bond  fide  made  and  executed  before 
the  date  of  the  fiat  or  filing  of  such  petition, 
and  aU  contracts,  dealings,  and  transactions  by 
and  with  any  bankrupt  really  and  bond  fide 
made  and  entered  into  before  the  date  of  the 
fiat  or  the  filing  of  such  petition,  and  all  exe- 
cutions and  attachments  against  the  lands  and 
tenements  of  any  bankrupt  bond  fide  executed 
by  seizure,  and  all  executions  and  attachments 
against  the  foods  and  chattels  of  any  bank- 
rupt bondfick  executed  and  levied  by  seizure 
and  sale  before  the  date  of  the  fiat  or  the  filing 
of  such  petition,  shall  be  deemed  to  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy  by 
such  bankrupt  committed,  provided  the  person 
so  dealing  with  or  paying  to  or  being  paid  by 
such  bankrupt,  or  at  whose  suit  or  on  whose 
account  sucn  execution  or  attachment  shall 
have  issued,  had  not  at  the  time  of  such  pay* 
ment,  conveyance,  contract,  dealing,  or  trans- 
action, or  at  the  time  of  so  executing  or 
levying  such  execution  or  attachment,  or  at 
the  time  of  making  any  sale  thereunder, 
notice  of  any  prior  act  of  bankruptcy  by 
him  committed:  Provided  also,  that  nothing 
herein  contained  shall  be  deemed  or  taken 
to  give  validity  to  any  payment  or  to  any 
delivery  or  transfer  of  anj  goods  or  chattels 
made  by  any  bankrupt,  bemg  a  fraudulent  pre- 
ference of  any  creditor  of  such  bankrupt,  or  to 
any  conveyance  or  e<ittitable  mortgage  made  or 
given  by  any  bankrupt  by  way  of  fraudulent 
preference  of  any  c^ditor  of  such  bankrupt, 
or  to  any  execution  founded  on  a  judgment  on 
a  warrant  of  attorney  or  cognovit  actionem  or 
iudae's  order  obtained  by  consent  given  by  any 
bankrupt  by  way  of  frandttlent  preference." 


134  "No  purchase  from  any  bankrupt  ka^ 
fide  and  for  valuable  consideratioii,  where  the 
purchaser  had  notice  at  the  time  of  such  pur* 
chase  of  aa  act  of  bankruptcy  hr  such  bank- 
rupt oonunitted,  shall  be  impeacned  by  reason 
thereof,  unless  a  fiat  or  petition  for  adjucfica- 
tion  of  bankruptcy  shall  have  been  sued  oat  or 
(Ued  within  tirelve  months  after  such  act  of 
bankruptcy." 

Warrants  of  Attorney^  Cognovits,  and  Jmdge's 
Orders. 

135.  "  Every  warrant  of  attorney  to  confess 
judgment  in  any  personal  action,  given  by  any 
bankrupt  after  the  commencement  of  this  act, 
and  witnin  two  months  of  the  filing  of  a  peti- 
tion for  adjudication  of  bankruptcy  by  or 
against  such  bankrupt,  and  being  for  or  in  re- 
spect of  (wholly  or  in  part)  an  antecedent  debt 
or  money  demand,  ana  every  cognovit  acfimm 
or  consent  to  a  judge's  order  for  judgment 
given  by  any  bankrupt,  at  any  time  after  the 
commencement  of  this  act,  and  within  two 
months  of  the  filing  of  any  such  {letition  in  any 
action  commenced  by  collusion  with  the  bank- 
rupt, and  not  adversely,  or  purporting  to  bare 
been  given  in  an  action,  but  having  been  in 
fact  given  before  the  commencement  of  any 
action  against  the  bankrupt,  and  such  banknipt 
being,  at  the  time  of  giving  such  warrant  of 
attorney,  cognovit  actionem,  or  consent  (as  the 
case  may  be),  unable  to  meet  his  engagements, 
shall  be  deemed  and  taken  to  be  null  and  void, 
whether  the  same  shall  have  been  given  by 
such  bankrupt  in  contemplation  of  bankruptcy 
or  not." 

136.  Warrants  of  attomev  and  cognoritt 
given  by  a  trader,  to  be  void  unless  the  same 
or  a  copy  thereof  be  filed  within  21  days  after 
the  execution  thereof,  as  directed  by  the  3  Geo. 
4,  c.  39. ' 

1 37.  Judge's  order  by  consent  given  by  any 
trader  void,  unless  the  same  or  a  copy  thereof 
be  filed  within  21  days,  in  like  manner  as  var- 
rants  of  attorney  and  cognovits. 

Exemptions  from  Stamp  Duty, 

138.  Deeds  and  other  instrumenta  relatiDRto 
bankruptcy  not  liable  to  stamp  duty.  (See  6 
Geo.  4,  c.  16,  s.  98.) 

Assignees,  their  Rights  and  Duties. 

139.  Assignees  of  the  bankrupt's  estate,  when 
and  how  chosen.  (See  6  Geo.  4,  c.  16,  s.  61, 
and  1  &  2  Wm.  4,  c.  96,  ss.  20  and  36.)  Court 
may  reject  or  remove  any  person  chosen  as 
unnt. 

140.  Joint  creditor  entitled  to  prove  under 
separate  estate,  for  the  purpose  of  voting  in 
choice  of  assignees,  but  not  to  receive  dividend 
until  separate  creditors  paid.  (6  Geo.  4,  r.  16, 
s.  62.) 

141.  Personal  estate  to  vest  in  assignees. 

'The  3  Geo.  4,  c.  39,  only  declared  warrants 
of  attorney  not  filed  void  as  against  assignees 
under  a  bankruptcy,  but  by  this  act  tfaey 
are  void  to  all  intents  and  {mnoses,  and  the 
same  provision  is  extended  to  judge's  orden  to 
confess  judgment. 
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(8ee  6  Geo.  4^  c  16,  ••  63;  and  1  &  2  Wm. 

4,  c.  56,  8.35.) 

142.  Real  estate  to  vest  in  aeeigneee.  (See 
66. 4,  e.  16,8.64;  and  1  &2  W.4,c.  56,8.26.) 

143.  Wliere  a  conYe^Bnee  of  the  jxroperCy  of 
a  Unkrnpt  would  require  to  be  regiBteved,  the 
certificate  of  appointoient  of  the  assignees  shall 
ber^tered.  (See  6  Geo.  4,  c.  16,  s.  64a  and 
l&2Wni.4,c56,s.  27.) 

144.  Assigneee  not  to  take  crop  in  any  other 
waf  than  bankrupt  would  have  been  entitled  to 
do.    (See  66  Geo.  3,  c.  60,  s.  11.) 

145.  Bankrupt  not  liable  to  rent  or  covenants 
incooyevancea,  leases,  &c.  and  if  assignees  de- 
cline to  detennlne  whether  thev  will  accept  con- 
Teyance,  &c.  any  person  entitled  may  apply  to 
the  Cmrt  of  Bankruptcy.  (See  6  Geo.  4,  c.  16, 
«.  75.) 

146.  Vendor  of  estate  in  lands  may  compel 
afisignces  to  elect  whether  they  will  abide  by  or 
decline  the  agreement  for  sale.  (6  Geo.  4.  c. 
16,8.76.) 

147.  Assignees  may  execute  all  powers  pre- 
yionsly  vested  in  bankrupt.  (6  Geo.  4,  c.  16, 
8.77.) 

148.  Court  may  order  bankrupt  to  join  in 
conyeyances.     (6  Geo.  4,  c.  16,  s.  78.) 

149.  Conditional  estates  granted  b^  the  bank^ 
ropt  may  be  redeemed  by  the  assignees.  (6 
Geo.4,c.l6,a.70.) 

150.  Assignees  may  appoint  the  bankrupt  to 
sooeriotend  the  management  of  the  estate,  (See 
1  &  2  Wm.  4.  c.  56,  e.  35.) 

151.  Assignees  to  be  subject  to  the  orders  of 
the  Court.  (Sise  6  Geo.  4,  c.  16,  s.  101 ;  and  I 
&2Wm.4,c.  56,8.40.) 

152.  In  case  of  a  member  of  a  firm  becom- 
ing bai^pt,  the  Court  may  authorise  action 
or  suit  in  the  name  of  the  assignees,  and  of  the 
remaining  partner;  but  partner  to  have  notice 
and  be  at  liberty  to  show  cause.  Court  may 
^rect  partner  to  have  part  of  the  proceeds. 

153.  Assignees  may  institute  or  defend  ac- 
tions or  suits,  and  compound  for  debts  due  to 
the  estate,  or  submit  disputes  to  arbitration. 
(11  &  12  Vict,  c  21,  88.  28  and  29.) 

154.  Reference  to  arbitration  may  be  made  a 
role  of  Court.    (1  &  2  Wm.  4,  c.  66,  s.  45.) 

155.  If  fiat,  petition  or  adjudication  be  an- 
nulled, persona  from  whom  tne  assignees  have 
recovereid,  or  who  have  bond  fide  paid  the  as- 
signees, discharged  from  claims  by  the  bank- 
ropt,    (6  Geo.  4,  c.  16,  8.  94.) 

156.  If  assignee  indebted  to  bankrupt's 
tttate  become  bankrupt,  his  certificate  shall  not 
discharge  his  future  effects  in  respect  of  such 
debt.    (6  Geo.  4,  c.  16,  s.  105.) 

157.  Suits  not  to  abate  by  death  or  removal 
of  assignees.    (6  Geo.  4,  c.  16,  s.  &7.) 

158.  If  assignees  commence  action  before 
tone  allowed  to  dispute  the  bankruptcy,  debtor 
to  estate  may  pay  money  into  Court.  (6  Geo. 
^  c.  16,  s.  93 ;  and  5  &  6  Vict  c.  129,  s.  26.) 
.  159.  limitation  of  actions.  Plea  of  general 
i««ue.  Costs.  (See  6  Geo.  4,  c.  16,  8.44; 
«wi6&6Victc.97,s.a.) 

Bmiknipf$  Uut  Examinaium. 
160.  "The  bankrupt  shall  prepare  rach  b«^ 


lanoe  sheet  and  acoonats,  and  in  such  form  as 
the  Court  shall  direct,  and  shall  subscribe  such 
(mlance  sheet  and  accounts,  and  file  the  same 
in  Court,  and  deliver  a  copy  thereof  to  the  offi* 
eial  assignee,  ten  days  at  least  beforo  the  dav 
appointed  for  the  last  examination,  or  the  ad* 
joumment  day  thereof  ibr  that  purpose ;  and 
such  bdance  sheet  and  accounts,  before  such 
last  examination,  may  be  amended  from  time 
to  time  as  occasion  shall  require,  and  such 
Court  shall  direct;  and  the  bankrupt  shallmake 
oath  of  the  truth  of  such  balance  sheet  and  ac- 
counts, whenever  he  shall  be  duly  required  so 
to  do ;  and  the  last  examination  of  the  bank- 
rupt shall  in  no  case  be  passed  unless  his  ba* 
lance  sheet  shall  have  been  duly  filed  as  afore- 
said ;  and  the  Court  may,  on  the  application 
of  the  assignee,  or  of  the  bankrupt,  make  such 
allowance  out  of  the  estate  of  the  bankrupt  for 
preparation  of  such  balance  sheet  and  accounts, 
and  to  such  person  as  the  Court  shall  think  fi^ 
in  any  case  in  which  it  shall  be  made  to  appear 
to  the  satisfaction  of  the  Court,  from  the  nature 
of  the  accounts  or  other  good  cause,  that  the 
bankrupt  required  assistance  in  that  behalf.*' 

161.  Bankrupt  apprehended  by  warrant 
upon  conforming  in  all  things  to  have  the  same 
benefit  as  if  he  voluntarily  surrendered.  (See 
6  Geo.  4,  c.  16,8.  117.) 

162.  Court  may  adjourn  last  examination 
sine  die,  and  grant  or  refuse  protection. 

163.  If  bankrupt  in  prison  or  custodv.  Court 
may  appoint  a  person  to  attend  him  witn  books, 
papers,  &c.  to  enable  him  to  prepare  balance 
sheet.  (6  Geo.  4^  c.  16,  s.  119.) 

Proof  of  Debt  and  payment  in  F\dl, 

164.  When  and  how  debts  may  be  proved. 
By  corporations.  Examination  of  creditor  on 
oath,  vivd  voce,  or  otherwise,  at  discretion  of 
the  Court,  as  in  6  Geo.  4,  c  16,  s.  46. 

165.  Bond  fide  creditors  in  respect  of  debts 
contracted  after  act  of  bankruptcy  may  prove. 
6  Geo.  4,  c.  16,  8.  47. 

166.  Payment  af  assessed  taxes  due  by  bank^ 
mpt.    See  59  Geo.  3,  c.  118,  s.  1. 

167.  If  bankrupt  be  an  oflScer  of  friendly  so- 
ciety and  have  money  belonging  to  society  in 
his  hands.  Court  may  order  payment  therec^ 
before  any  of  his  other  debts  are  satisfied.  See 
4&  5  W.  4,  c  40,8.  12. 

168.  Court  may  order  three  months'  wafrea 
or  salary  to  clerks  or  servants,  as  in  5  &  6  Vict* 
c.  122,  8.28. 

169.  Court  may  order  wages  not  exceeding 
40s,  to  labourer  or  workman,  as  in  5  &  6  Vict, 
c.  122,  s.  29. 

170.  Apprentices  to  bankrupts  discharged 
from  their  indentures,  and  the  Court  may 
order  any  sum  to  be  paid  in  respect  of  appren- 
tice fees.  (6  Geo.  4,  c.  16,  s.  49.) 

171.  Mutual  debto  and  credita  may  be  set 
ofiT,  notwithstanding  prior  act  of  bankruptcy, 
as  in  6  Geo.  4,  c.  16,  s.  50. 

172.  Debts  not  payable  at  the  time  of  bank« 
raptcy  may  be  proved,  deducting  rebate  of  in- 
terest. (6  Geo.  4,  c.  16,  8.  51.) 

173.  Sureties  and  persons  liable  for  tha 
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dobte^  of  a.  bamknmt  wug  wuan  aftan  hnTing 
paid  such  debts.    (6  Geo.  4»  c  16,.  &  52.) 

174.  Obligees  in  bottomiy  oe  respondentia 
bflnds,  and  assured  in  policy  q£  insuzaace,  ad- 
mitted to  claim,  and  sf&r  loss  to  prove.  (6  Geo. 
^  c.  16,  8.  53.) 

L75.  Annuity  cseditor  admitted  to  prove.  (6 
Geo.  4,  c  16,  s.  54.) 

176.  Suretiea  ^r  pajrment  of  annuities 
giaoted  by  the  bankrupt  in  what  manner  to 
come  in.  and  prove  under  the  bankruptcy*  (6 
Geo.  4^0.  16,  8.55.) 

177*  Debt  contingent  at  the  time  of  the 
bankruptcy  to  be  provable  for  the  value  there- 
of, ascertained,  by  the  Court,  or  if  the  value 
not  ascertained  before  the  contingency  has 
happened  then  afiter  the  contingency  has  hap- 
pened amount  of  debts  may  be  proved.  (6 
Geo.  4.  c.  16,  s.  56.) 

178.  liabUity  contingent  at  the  bankruptcy 
may  be  admitted  to  claim,  and  after  contingency 
has  happened  and  the  demand  been  ascertainea, 
damand  may  be  proved. 

179.  On  bankruptcy  of  agent  intrusted  with, 
goods,  but  which  have  been  pledged  by  him, 
owner  of  the  goods  may  prove  for  amount  paid 
to  redeem  or  for  value  of  goods  if  unredeemed 
(See  5  &  6  Vict.  c.  39,  s.  7.) 

180.  Interest  upon  debts  when  provable 
though  not  reserved  or  agreed  for.  (S^  6  Geo. 
4,  c.  16,  8.  57,  and  3  &  4  W.  4,  c.  42,  8.  28.) 

Id-L  Plaintiff  or  defendant  obtaining  judg- 
m«it  enabled  to  prove  for  costs,  &c.  (6  Geo. 
4^  c.  16,  8.  58.) 

182.  Proving  debt  to  be  an  election  not  to 
proceed  against  the  bankrupt  by  action.  (6 
Geo.  4,  c.  16,  8.  59.) 

183.  Court  majr  expunge  proof  of  any  debts 
which  after  investigation  do  not  appear  to  be 
due.  Persons  requiring  investigatioa  to  sign 
undertaking  for  costs.  Application  may  be 
xnade  in  first  instance  to  Vice-Chancellor,  or 
either  party  may  appeal  from  the  decision  of 
the  Court  of  Bankruptcy.  (See  6  Geo.  4,  c.  16,. 
8*60.) 

184.  Creditors  having  security  not  to  re- 
ceive more  than  other  creditors. 

Audit  and  Dividend, 

185.  Appointment  of  sitting  for  audlL  (6 
Geo.  4,  c.  16,  8.  106,  and  5  &  6  Vict.  c.  122, 
«-27.) 

186.  Court  may  direct  money  to  be  vested  in 
exchequer  bills.    (6  Geo.  4,  c.  16,  s.  103.) 

187.  Method  of  making  dividends.  (6  Geo. 
4,0.  16,8.  107;  and  5  &  6  VicL  c.  122,  s. 
27.) 

1S8.  Final  dividend  within  18  months,  ex- 
cept where  suit  depending  or  estate  outstand* 
ing.  Outstanding  debts  may  be  sold  by  the 
assignees  after  a  certain  time,  under  the  order 
of  the  Court.    (See  6  Geo.  4,  c.  16,  s.  109*) 

189*  Debtor  and  creditor  account  to  be  fur- 
nished by  official  assignee  to  creditors'  assignee 
before  final  dividend  (5  &  6  View  c.  122,  s. 
55.) 

190.  No  action  to  be  bcought  for  dividends, 
but  the  remedy  to  be  by  applicadon  to^  the 
Court.  (6  Geo.  4,  c.  16,  s.  111.) 


on  8f  any  DiOim, 


191.  UtedsHMd  4hndeiid8.  ta  bai  pnd  iito 
the  bank  to  the  credit  of  the  AMsrantHt  in 
Baskruptqr,.  md  eariiid  to  ''UadiMed  Di- 
vidend Atcoaatf  (&Geow4,  c..lli,.i.llQ,aid 
5&6.W.^c.29,.a^6w) 

192.  How  vaohuined  dindenda  in  the  lundt 
of  asaignoee  to  be  dkooeed of .  (5  &6  W..4,c 
29,  8.  7;  and6  &  7  W.  4,c.27,  8.7-) 

193.  Bank  of  England  to  veceiRref  from  aioK- 
nees,  and  give  a  receiot  for  any  sfurn:  meDtiooed 
in  a  certifieata  of  the  accountant  in  bank- 
ruptcy. 

The  clkuses  relating  to  arrangements  be- 
tween debtors  and  creditors  under  the  super- 
intendence  of  the  Court,  as  well  as  the  ar- 
rangements by  deed  with  a  power  of  Teferaue 
to  the  Court,  are  all  novel,  and  must  be  hid 
before  our  readers  without  abridgment.  These 
sections,  therefore,  with  those  relating  to  tha 
bankrupt's  allowances  and  certificate,  as  well 
as  those  relating  to  evidence,  costs,  and 
offences  against  the  Bankruptcy  Laws,  must 
stand  over  for  lack  of  apace  until  oar  nest 
number. 


ABOLITION  OF  DISCOUNT  ON 
STAJVfP  DUTIES. 

TAXES   ON   THE  PROFESSION. 

It' is  stated  in  Mr.  TSsIe/s  Treatise  on 
the  Stamp  Laws,  (page  273,)  thai  an  allow- 
ance  has  at  all  time  been  granted  under  tbe 
authoritj  of  some  enactment,  on  the  pay- 
ment or  money  for  stamps  of  a  certain 
amount,  or  for  duties  collected.  All  such 
allowances  as  were  in  existence  on  the  pass- 
ing of  the  Stamp  Act  of  1804»  (44  G.  3,  c. 
98,)  were  by  that  act  repealed,  and  others 
granted  in  lieu  as  set  for^  in  the  scheduk. 

This  allowance  or  discount  was  1/.  lO** 
per  cent,  on  stamp  duties  amounting  to 
30/.  or  upwards  paid  for  at  one  and  the 
same  time  The  accounts  of  this  branch 
of  the  revenue  were  no  doubt  simplified  by 
thds  encouragement  to  purohaae  a  stock  of 
stamps,  and  it  afforded  a  source  at  some 
emohiment,  as  well  to  solicitors  and  proc- 
tors, as  to  law  stationers. 

By  a  return  made  to  an  order  of  the 
House  of  Commons,  on  the  motion  of  Mr. 
Muilings>  we  find  that  the  allowances  on 
the  purchase  of  stamps  auoonted  in  the 
ye»  184^  to  46,80R,-  in  1847,  ta 
47,875/. ;  and  in  1848,  to  43,5m. 

One  of  the  acts  passed  on  the  Ist  mstot 
repeals  tihe  act  by  which  these  rikwanoes 
were  made,  and  abolishes  the  diacomit,  ex- 
cept on  stamps  not  exceeding  10/.. 

May  we  hope  that  this  savmg  of  40,000/- 
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sjeu wiil be crtdkfd inacooumt  witk  tfar 
solicitora  and  pioctony  and  ihm  ctitiBeaJ^ 
duty  reduced  in  proportion  ?  If  litis  be  not 
intended,  the  repeal  of  the  ^Kseonnt  w91  at 
least  afford  an  additional  reason  for  die 
repeal  of  that  nnjust  and  anomalous  tar. 

XOTICES  OF  NEW  BOOKS. 


A  Selection  of  Leading  CaseB  m  Mquitfy 
with  Notes,  By  Frederick  Thomas 
White  and  Owen  Davies  Tudor, 
Esqrs.,  Banistera-at-Law.  London :  A. 
Maxwell  &  Son.     1849.    Pp.  64.0^  xxiv. 

Our  readers  are  well  acquainted  with  the 
valuable  collection  of  Leading  Cases,  prin- 
cipally taken  firom  the  Reports  of  the  Com- 
mon Law  Courts,  by  the  late  Mr.  John 
Wiiam  Smith,  the  several  edidoas  of 
vine h  we  hove  ^m*  time  to  time  fully  no- 
ticed. The  present  authors^  obserring  li\B 
great  success  of  that  work,  very  reasonably 
inferred  that  a  similar  selection  from  the 
Leading  Cases  decided  in  Courts  of  Equity 
would  be  acceptable  to  the  profession,  and 
they  have  accordingly  compiled  the  work 
before  os..  They  state  in  their  preftun 
ehat— 

*<£ach  of  the  cases  chosen  will,  it  is  belie\«d, 
be  &mnd  eithcar  to  be  frequently  referred  to  in 
practice,  or  to  enutaerate  clearly,  for  the  first 
tixncy  some  important  principle  oi  equity. 

"  A  chronological  arrangement  of  the  cases 
hag  not  been  obsen^d,  because  it  has  been 
in  ibe  present,  and  may  be  in  a  subsequent 
volome,  foBud  useful  to  print  togsther  cases  on 
^e  aime  subject,  decided  at  different  periods. 

'*  The  notes,  or  abstracts  prefixed  to.  the  cases,, 
have  occasionally,  when  inaccurate  or  defec- 
tive, been  altered  ;  and,  in  some  instances,  the 
argaments  and  judgment  in  the  eame  case  are 
taken  from  different  reports^  Thus,,  in  the 
weQ-knewn  case  of  F&x  v.  Maokreik,  the  argu^ 
meats  are  taken  £ram  Brown's  ChanceryCases, 
^  the  judgment  from  Cox's  Reports  ^  and.  in 
the  celebrated  case  of  Gartk  v.  Cottony  (a  com- 
l^ete  report  of  which  is  not  to  be  found  else^ 
vhere,)  the  argunmts  are  taken  from  two 
ilifferent  places  in  Yesey  Senior's  Reports, 
the  judgment  from  Dickens'  Reports,  aim  the 
<lecree  from  Akkyns'  Reports. 

*'  In  the  notes  aa  attempt  has  been  made  to 
^eveiope  the  principles  laid  down  or  actedupon 
ia  the  cases,  and  Uk  coUect  the  secent  authori- 
ties ;  but,  as  the  nature  of  the  work  would* 
sot  permit  that  the  notes  should  ba  complste 
esttys  upon  difierent  subjects  treated,  of,,  they 
hai«e  been  nrincipaUy  confined  to  the  pointa 
decided  in  the  cases,  to  whichj  in  fact,  they  are 
iBly  intended  t»  be.  snbeidiary. 

*"  It  will  be  secB),  that,  in  the  notes,,  some 
of  impofltanea  are  stated  at  conaidesahla  , 
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leag^ij  and.  that„  when  it  was  convenient  or 
practicable,  the  very  words  of  the.  JHidges  fiave 
Deen  pnsesved." 

Tlie-caaes  cwrtamed  in  th^present  volnnv 
are  thirty-one  in  immfier^  and  it  may  be 
useful  to  the  reader^  and  show  the  great 
importance  and  utility  of  the  wozk,  to  add 
to  the  name  of  each  ease  the  general  pur- 
port of  the  doetriBe»  or  priafiipTes  of  equity 
thereby  decided. 

1.  Ackroydy.  Smithson,  I  Bro.  C.  C.  503. 
Resulting  trust  on  failure  of  the  purposes  for 
which  conversion  had  been  directed. 

2.  Aleyny,  Belchier,  1  Eden,  132.  Fraud 
upGB  a  power.. 

3.  AtuiOBter,  DtiJce  qf,  v.  Mayer,  I  Br-  C.  a 
4&4».  Primary  liability  of  personal  estate  to 
the  p^msnt  of  debts. 

4.  Chesterfield,  Earl  q(,  v.  Sir  Abraham 
Tanseen,  2  Ves.  125.  Post  obit  securities — 
Catching  bargains  with  heirs  expectant  and 
reversioners — Confirmation. 

5.  Cuddee  v.  RtUter,  &  Vin.  Ab.  538,  pi.  2U 
^ecific  perfiormance  of  agreements  relating  to 
personal  property. 

6.  Dering  v.  Earl  of  WincheUea,  1  Cox^Sia^ 
Contribution  between  co-sureties. 

7.  Dyer  v.  Dyer,  2  Cox,  92.  Purchase  in. 
the  name  of  a  son*— Advancement. 

8.  EUhankt  L^dy,  v.  Montolieu,  5  Ves.  737^ 
Wife's  equity  to  a  settlement. 

».  Elhot  V.  Merryman,  Bamardiston,  78. 
Liability  of  a  purchaser  to  see  to  the  applicaf- 
tion  of  nis  purchase-money. 

10.  Elliso».y.  EUiaon^  6  Ves.  656.  Vohm*. 
taxy  trusts. 

11.  Fletcher  v.  Ashbunur,  1  Bro.  C.  C.  497. 
Conversion  of  real  estate  into  personalty. 

12.  Fox  V.  Mackreth,  2  Bro.  CC  40  j  2 
Cox,  320.    Purchase  by  a  trustee  for  sale. 

13.  Garth  v.  Sir  J.  H.  Cotton,  1  Ves.  624, 
546 ;  1  Dick«  183.     Equitable  waste.. 

L4..  GUnorchy,  Lord,  v.  BosviUe,  Cas.  temp. 
Talbot,  3.    Executed  and  executory  trusts. 

15.  Hukne  v..  Teaoi^  1  Bro..  G.  a  16. 
Wife's  separate  property. 

16.  li^efeikv.Sa}t4^or<;,  Select  Cases  in  Chauf- 
ctf  y,  6 1.    Renewal  of  a  lease  by  a  trustee. 

17.  Lake  v.  Craddock,.  a  P.  Wms.  168. 
Joint  purchasers — Tenants  in  common  in* 
equity. 

18.  Lake  v.  Gt^so»»  I  Eq.  Ga.  Ab.  290,  pL 
3.    J^oint  purchasers.. 

19*  Le9#  V.  Goldunre,,  Cas.  temp.  Talbot^ 
Marriage  articles.. 

20.  LeMter  v.  Foxcnj^t,  i  CoUes's  P.  C  108. 
Part  per£armafice  of  a  parol  contract  respects 
ing,  land.. 

21.  Maekreih  v..  Symmone,  15  Ves.  329* 
Vendor's  Uen  for  unpaid  purchase-money. 

22.  Marsh  v.  Lee,  2  Ventris,  337-.  Tacking 
iacumbranceBi. 

23»  Murray  v..  Lord  ElibanK  10  Ves..  84, 
13'  Ves^  L.    Rigiit  of  chtldmn  to  settlement. 

24..  ^^  V.  MotdaiuU,  2  Vesn.  581..  Blee.- 
tion. under  deidsaand  settlement. 
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26.  Pusey  v.  PiiMy,  1  Vera.  873. 
deliveiT  up  of  chattels. 

26.  RMMel  V.  Bu9§el,  1   Bro.  C.  C.  269. 
Equitable  mortgage  by  deposit  of  title-deeds. 
•^27.  Somerset,  l)uke  of^  ▼.   Cookson,  3  P. 
Wms.  389.    Specific  delivery  up  of  chattels. 

28.  Strathmore,  CowUeuof,  v.  Bowa,  I  Ve8.> 
jun.,  22.    Fraud  on  marital  rights. 

29.  Streatfield  v.  Streaifield,  Cas.  temp. 
Talb.  176.  Election  under  settlement  and 
devise. 

30.  Tbllet  V.  Toilet,  2  P.  Wms.  489.  De- 
fective execution  of  a  power  aided. 

31.  Ward  v.  Turner,  2  Ves.  431.  Donatio 
mortis  causa. 

As  an  example  of  the  notes,  we  select 
the  following  from  the  case  of  Fosp  v 
Uaekreth,  2  Bro.  G.  G.  40,  2  Cox,  320, 
relating  to  the  disabilities  not  only  of  so- 
licitors but  of  Barristers,  to  purchase  pro- 
perty from  their  clients : — 

**  A  solicitor  is  not  incapable  of  contracting 
with  or  purchasing  from  his  client ;  but  inas- 
much as  the  parties  stand  in  a  relation  which 
gives,  or  may  give,  the  solicitor  an  advantage 
over  the  client,  the  onus  lies  on  the  solicitor  to 
prove  that  the  transaction  was  fedr:  MoHtes<itneu 
v.  Sandys,  18  Ves.  302 ;  Cane  v.  Lord  Allen,  2 
Dow.  289 ;  Champion  v.  Rigby,  1  Russ.  &  M.* 
839;  Edwards  v.  Meyriek,  2  Hare,  60.  In 
the  case  of  Gibson  v.  Jeyes,  6  Ves.  266,  where 
Je^es,  an  attorney,  sold  an  annuity  to  his  client, 
this  subject  was  much  considered  by  Lord 
Eldon:  <An  Attorney,'  says  his  Lordship, 
'  buying  from  his  client,  can  never  support  it, 
unless  he  can  prove  that  his  diligence  to  do  the 
best  for  the  vendor  has  been  as  great  as  if  he 
was  only  an  attorney  dealing  for  that  vendor 
with  a  stranger.  That  must  be  the  rule.  If  it 
appears  that  in  that  bargain  he  has  got  an  ad- 
vantage bv  his  diligence  being  surprised,  put- 
ting iraua  and  incapacity  out  of  the  question, 
which  advantage,  with  due  diligence,  he  would 
have  prevented  another  person  from  getting, 
a  contract  under  such  circumstances  shall  not 
stand.  The  principle  so  stated  may  bear  hard 
in  a  particumr  case,  but  I  must  lay  down 
a  general  principle,  that  will  apply  to  all  cases ; 
and  I  know  of  none  short  of  that,  if  the  at- 
torney of  the  vendor  is  to  be  admitted  to  bar- 
gain for  his  own  interest,  where  it  is  his  duty 
to  advise  the  vendor  affainst  himself.'  And  in 
another  part  of  his  judgment  his  Lordship  ob- 
serves, '  If  he  will  mix  with  the  characte):  of 
attorney  that  of  vendor,  he  shall,  if  the  pro- 
priety of  the  contract  comes  in  question,  mani- 
fest that  he  has  given  his  client  all  that  reason- 
able advice  against  himself  that  he  would 
have  given  agamst  a  third  person.  It  is  asked, 
where  is  that  rule  to  be  found  ?  I  answer,  in 
that  great  rule  of  the  Gourt,  that  he  who  bar- 
gains  in  matter  of  advantage  with  a  person 
placing  confidence  in  him,  is  bound  to  show 
that  a  reasonable  use  has  been  made  of  that 
confidence;  a  rale  applying  to  trastees,  attor- 
neys, or  any  <nie  dse.*^    See  also  Ausim  v, 


Chambers,  6  C.  A  F.  1. 87;  Trmfdytmv, Or- 
ter,  4  L.  J.,  N.  S.,  Chanc  209;  8.  C.  U  C.& 
F.  714.  But  thexule  laid  down  bv  ">ro  £*- 
dbm  wiU  not  apply,  if  the  solicitor  does  not  act 
in  such  capacity  in  hAc  re:  Cfliicv.  Lord^wt, 
2  Dow,  289;  Edwards  v.  Meyriek,  2  Hare, 
68.  In  Montesquieu  v.  Saiuiy«,  18  Yea.  302, 
the  purchase  of  a  reveraionary  interest,  va. 
a  second  presentation  to  a  living,  after  the 
death  of  the  then  incumbent,  by  an  attorn^ 
from  his  client,  though  advantaj^eous  in  tbe 
end,  was  sustained,  no  fraud  or  naisreprcaenta- 
tion  being  proved,  and  the  proposal  coming 
from  the  client,  both  the  attorney  and  cUcnt 
being  ignorant  of  the  real  value. 

"Although  a  person  may  have  ceased  to  act 
as  an  attorney  for  another,  if  by  means  of  for- 
mer transactions,  while  holding  that  chancter, 
he  had  acquired,  at  the  expense  of  his  client,  a 
knowledge  of  the  value  of  his  property  whKh 
the  client  had  not,  he  wUl  not  be  able  to  aos- 
tain  any  contract  relative  to  such  property,  if 
he  concealed  from  his  former  client  the  knoip- 
ledge  so  obtained:  Caney.LordAllen,2\m, 
294;  Montesquieu  v.   Sandys,   18  Ves.  308; 
Eofparu  James,  8  Ves.  352.    If,  however,  such 
knowledge  were  communicated  to  the  fonnff 
client  by  the  attorney,  the  parties  woold  be 
placed  upon  an  equality,  and  such  commnm»- 
tion  being  proved,  the  difiiculty  ouoad  wc, 
would  be  removed:  Edwards  v.  Jf«ync*,  2 
Hare,  69-     So,  Ukewise,  the  employment « 
counsel  as  confidential  legal  adviser  disableg 
him  from  purchasing  for  his  own  benefit  charges 
on  his  client's  estates,  without  his  pennisoon; 
and    although   the   confidential   employment 
ceases,  the  disability  continues  as  long  as  the 
reasons  on  which  it  is  founded  continue  to 
operate.    Thus,  in  Carter  v.  Paimer,  1  Dm.  & 
Walsh,  722;  8  C.  &  F.  657,  C,  a^^a^!*^' 
who  had  been  for  several  years  confidential  and 
advising  counsel  to  P.,  and  had  by  reason  ot 
that  relation  acquired  an  intimate  knowledge 
of  his  property  and  liabUities,  and  was  particn. 
larly  consulted  as  to  a  compromise  of  »«^^ 
given  by  P.  for  a  debt  which  C.  considered  ^ 
to  be  recoverable  to  the  full  amount,  purchased 
those  securities  for  less  than  their  nomiMl 
amount,  without  notice  to  P. ;  it  was  held,  by 
Lord  Piunket,  and  by  the  House  of  Lords  on 
appeal,  that  C.'s  purchase,  while  the  compro- 
mise proposed  by  P.  was  feasible,  was  m  tn»i 
for  P. ;  and  that  C.  was  entiUed  only  to  the 
sum  he  had  paid,  with  interest.    '  The  sew* 
cases,'  observes  Lord  Cottenkam,  (8C.&F.707,] 
•which  have  occurred  in  which  solicitors  ha« 
been  restrained  from  acting  against  their  for^ 
clients,  or  communicating  mionnation  ac<iiB«fl 
in  such  employment,  proceed  upon  a  pnocipK 
which  governs  this  case ;  for  it  cannot  be  con- 
tended that  they  are  at  libertv  to  use  for  their 
own  benefit,  and  to  the  prejudice  of  their  former 
clients,  information  acquired  whilst  acting  fa* 
tiiem,  which  they  are  not  permitted  to  commoj 
nicate  or  to  use  for  the  benefit  of  others^ 
am  therefore  of  opinion  that  Mr.  C.  hsd  wen 
incapaeilaled  by  the  cfairaeter  of  his  trnm- 
ment  from  pwehadng,  for  his  own  benefit, 
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theie  securities  up<m  his  emidoyer's  propwtjr, 
and  that  sach  incaptcity  contiaued  at  the  time 
of  his  purchase,  and  coneequeDtijr  that  hit  is 
to  be  considered  aa  having  so  porchaaed  Ibrthe 
benefit  of  his  fonner  employer/  ** 

The  respective  contribations  to  the  fall 
and  able  Notes  by  Mr,  White  and  Mr.  Tudor 
do  not,  of  course,  appear,  but  the  result  of 
their  joint  labour  is  very  creditable  to 
their  learning  and  research,  ^nd  the  book 
cannot  fidl  to  be  uaeful  to  <Hie  pfofession 
m  eeneral.  We  shall  be  glad  to  see  the 
work  extended,  at  least,  to  another  volume. 


STATUS  OF  ATTORNEYS. 

To  the  Editor  qf  the  Legal  Observer. 

Sir,— In  reading  over  the  various  letters 
which  from  time  to  time  you  have  published  on 
the  subject  of  the  "  Status  of  Attorneys,"  it  has 
appeared  to  me  that  no  one  has  set  nimself  to 
find  out  a  remedy  for  the  unfavourable  opinion 
in  which  attorneys  as  a  class  are  held ;  for  I 
mast  agree  with  your  correspondent  "  An  At- 
torney/' that  collectively  they  bear  no  very 
high  character. 

As  to  the  judiciousness  of  articling  salaried 
clerks,  I  will  not  hasard  an  opinion,  as  the  dis« 
ciunoQ  of  that  question  has  already  provoked 
BO  much  angry  feeling.  I  esteem  myself  for* 
lunate  in  having  been  articled  under  other  cir- 
cumstances. 

I  do  not  conceive  that  any  legislative  enact- 
ment coDceming  the  premium  to  be  paid  with 
erery  articled  clerk  would  have  the  desired 
effect  of  raising  the  profession  in  public  esti* 
msdion ;  but  it  has  occurred  to  me  that  an  ex- 
amination in  general  literature  6^ore  young  men 
are  articled,  as  well  as  a  legal  one  on  the  conk- 
pletion  of  the  course  of  studv,  might  preclude 
the  possibility  of  uneducated  men  bemg  arti- 
cled, and  so  prevent  persons  from  practising 
"who  have  bad  no  other  education  than  what 
a  charity  school  imparts,"  or  who,  having  re- 
ceived a  better  education,  have  neglected  to 
improve  their  advantages. 

Would  it  not  also  be  a  greater  incentive  to 
^e  industry  of  young  men,  if  it  were  known 
how  they  acquitted  themselves  on  passing, 
^d  if  certificates  of  proficiencv,  &c.,  were 
given?  At  present,  I  believe,  the  lists  only 
show  who  are  to  be  adoaitted  attorneys  without 
reference  to  the  capacity  or  ability  shown  by 
each. 

Among  attorneys  many  men  can  be  found 
who  have  been  educated  at  the  public  schools, 
and  are  not  one  whit  behind  the  members  of 
the  other  learned  professions  in  literary  attain- 
°^t8.  Bnt  of  tms  society  at  large  is  igno- 
^t.  If  there  were  any  institution  formed, 
empowered  to  confer  degrees^  &c.,  in  the  law, 
as  is  the  case  at  the  universities,  the  ho6piUls> 
and  the  militarv  colleges  for  the  other  pro- 
r  L  °''  the  public  would  be  better  informed 
of  the  capacity  of  each  member,  and  the  pro»- 
«Hion  thereby,  I  think,  improved. 


I  fed  very  Jealous  for  the  honour  of  a  pro- 
fession of  which  I  hope  soon  to  be  a  member, 
and  this  must  be  my  excuse  for  thus  troubling 
you.  £.  B. 

Auguat  10, 1849. 

Sib,— Your  first  correspondent's  rejoinder 
is,^  I  think,  in  fact  expressive  of  even  greater 
injustice  and  more  unkindly  feeling  than  any 
letters  which  have  yet  appeared  in  your  journal. 
He  seems  to  look  upon  society  in  a  most  pe- 
culiar manner,  supposing  that  only  wealthv 
people  can  be  honourable  and  respectable.  If 
he  thinks  a  man  should  be  nobly  born  to  be 
an  attorney,  I  beg  to  submit  that  he  is  quite 
wrong. 

**  Honour  and  ahame/fom  f»  eondiHon  rim  ; 
''Act  well  your  part,  there  all  the hoaoar lies.'* 

With  regard  to  a  classic  education,  I  by  no 
means  agree  with  your  correspondent,  for  my 
notion  of  a  good  lawyer  is  a  man  who  makes 
truth  his  study;  one  who  understands  the  true 
meaning  of  words,  and  the  relations  they  bear 
to  each  other.  I  think  if  education  is  to  be  a 
guide,  that  instead  of  the  classics,  a  knowledge 
of  mathematics  and  the  arts  and  sciences  would 
undoubtedly  be  £ar  better,  (truth  surely  is 
better  than  fiction);  and  then,  perhaps,  solici- 
tors might  stand  a  chance  of  admission  into 
higher  society,  and  take  a  more  responsible 
position  in  society  in  generaL 

T.  H.  S. 

[Two  more  letters  on  this  subject  have  been 
received,  but  must  be  deferred. — ^Eo.] 


TITHE  COMMISSIONERS'  REPORT.  ^ 

July  26,  1849. 

Sib, — It  Is  our  duty  to  report  to  you  the 
progress  of  the  Commutation  of  the  Tithes  in 
England  and  Wales  to  the  dose  of  the  year 
1848. 

We  have  received  notices  that  voluntary 
proceedings  have  commenced  in  9>fi32  titlie 
districts;  of  these  notices  one  was  received 
during  the  year  1848. 

We  have  received  7»062  agreements,  and  con- 
firmed 6,767 ;  of  these  nine  have  been  received 
and  14  confirmed  during  the  year  1848. 

6,619  notices  for  making  awards  have  been 
issued,  of  which  195  were  issued  during  the 
year  184S. 

We  have  received  5,153  drafts  of  compul- 
sory awards,  and  confirmed  4,713;  of  these 
306  have  been  received,  and  310  have  been 
confirmed  during  the  year  1848. 

We  have  received  10,655  apportbnments, 
and  confirooed  10,385 ;  and  of  these  482  have 
been  received,  and  525  confirmed  during  the 
year  1848. 

In  11,479  tithe  districts,  as  will  be  seen  from 
the  above  statement,  the  rent-charges  to  be 
hereafter  paid  have  been  finally  established  by 
confirmed  agreements  or  confirmed  swards. 
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We  bsve  in  oar  poseeBsion  agreemeiits  and 
4nAs  «f  award  4ei8  yet  unoonfinBed,  which  wSl 
jDCkide  796  additional  tithe  dietricte,  and  mdre 
a  total,  when  completed,  of  12,275  districts,  m 
which  the  tithes  ^1  have  been  oommnted. 

397  altered  apportionments  were  made  by  the 
l^the  Commissioners  i^)  to  the  3l8t  December, 
1S48,  of  which  294  were  confirmed. 

At  that  date  exchangee  of  glebe  lands  were 
effected  in  232  places,  and  46  such  exchanges 
were  in  progress. 

At  the  close  of  I8489  we  had  confirmed 
i)^667  distinct  mergers  of  tithes. 

The  tithes  which  remain  to  be  settled  will, 
ibr  the  most  part,  produce  small  rent-chaicges, 
SQme,  however,  of  these  will  occasion  consider- 
able difficulty. 

They  consist,  first,  of  cases  which  h»ro  been 
delayed  from  Ihe  uncertain  state  of  the  law  un- 
der Lord  Tenterden's  Act. 

With  this  class  of  cases  we  have  been  up  to 
fius  time  making  steady  progress,  since  we 
have  been  acting  on  the  resolution  pointed  out 
in  our  last  report  of  considering  the  certificate 
of  the  Barons  of  the  Exchequer  a  sufficient  war- 
rant for  our  decisions  in  the  prolonged  absence 
of  any  final  judgment. 

The  remaining  cases  consist  of  disputed 
moduses  of  tithes,  only  partially  or  imperfectly 
commuted  under  Inclosure  Acts,  in  a  few  in- 
stances of  some  importance,  in  numerous  in- 
stances of  slight  importance,  and  further,  of 
the  tithes  of  extra-parochial  places  to  which 
the  Crown  has  a  primd facie  right. 

In  all  the  cases  where  the  amount  involved 
is  not  large,  we  are  much  impeded  l>y  the  dis- 
inclination of  the  parties  to  attend  our  meet- 
ings or  give  us  any  assistance  in  our  inquiries, 
and  for  &eir  own  sake  we  talce  this  opportu- 
nity of  giving  such  parties  notice  of  what  are 
likely  to  be  tlw  veeults  of  their  indifierence  or 
negligence. 

In  many  cases  the  tithes  and  lands  belong  to 
the  same  person.  In  some  Instances  the  tithes 
are  mortgaged  or  settled  distinctly  from  the 
land,  and  the  landowner  cannot  therefore 
merge.  In  the  majority  of  instances,  how- 
ever, they  can  merge,  and  that  by  a  simple  in- 
Utrument  which  costs  little. 

In  spite  of  our  invitations  and  exhortations 
we  find  it  often  impossible  to  procure  these 
mergers.  We  are  then  obliged  to  treat  the 
tithes  as  existent,  to  commute  them  into  rent- 
charges,  and  to  apportion  those  rent-charges, 
mapping  the  lands. 

We  have  always  been  unwilling  to  be  driven 
to  these  extremities,  but  the  time  is  come  when 
we  can  delay  no  longer. 

fixtra-parochial  places  produce  many  similar 
results.  To  the  tithes  of  such  places,  the 
Crown  lias  in  all  cases  a  primi  facte,  and  in 
some  a  valid  and  available  title.  By  .proof  of 
non-payment  for  30  years,  or  "by  the  produc- 
tion of,  or  reasonable  proof  of  royal  grants, 
tbeprimS  facie  title  of  the  ^Crown  is  easily  re- 
bnttedj  and  the  privilege  nt  once  conferred  on 
file  land-owners  oT  merging,  or,  if  they  j)rerer 
it,  of  "hdlding  their  rent-charges  "by  a  title  whlcih  |  *a*en  compottonly. 
cannot  afterwards  be  disputed. 


•n»  very  ^ght  esertion  ■oeeaonry  to  secure 
tbeee  benefits  is  more  linai  we  can  prevail  on  a 
hrge  body  of  laad-omiera  to  make. 

We  ^bU  be  obHged,  we  lear,  in  many  neh 
instances,  to  award  Ike  reDt-chaarges  to  the 
Ci«wn«  whose  i^riiiM^/acic  case  is  thus  lefk  vor 
rebutted  by  any  evidence  before  us.  The  rent- 
charges  so  established  can  only  be  got  rid  of, 
when  got  rid  of  at  all,  by  further  inquiries  and 
▼ery  neeffless  expenses. 

We  dwdl  on  these  iacts  «  «  warning  to 
hmd-mniers,  and  ezdwiirdy  with  a  viev  to 
ih^r  benefit. 

The  powers  entrusted  to  ua  by  the  Le^i- 
ture  are  amply  sufficient  to  enable  us  to  get 
through  this  kind  of  work,  whether  we  are  or 
are  not  aided  by  the  parties  we  have  to  deal 
with. 

The  present  Tithe  Act  will  expire  at  the  end 
of  tfie  ParBamentary  Session  of  1851 ;  by  that 
time  we  hope  to  have  commnted  the  whole  of 
the  tithes  of  England  and  Wales,  as  to  which 
no  Htigataon  is  th«n  existing. 

There  remains  the  task  of  completing  the 
apportionments  not  yet  confirmed.  It  is  i 
heavy  one.  ITie  apportionments  to  be  recaved 
will  be  between  one  and  two  thousand,  after 
allowing  for  rent-charges  merged,  and  for  the 
reduction  of  their  apparent  nnmbcrB  from 
ol^er  causes. 

The  conducting  this  operation  constitutes  iJif 
greater  part  of  our  office  work  at  present,  and 
wiH  continue  to  press  upon  us  till  our  labonn 
close. 

Deatbs  among  the  persons  appointed  to  ap- 
portion, and  other  causes  of  delay,  may  pro- 
long a  few  of  these  cases.  Still  we  see  gnMinJ 
for  expectingthatweshal  get  through  this  voA 
by  August,  1851. 

There  will  be  some  cases,  we  hope  and  be- 
HevB  there  will  be  few,  of  obstinate  and  pro- 
tracted litigation.  Over  these  we  have  in  fart 
no  control  at  all. 

We  trust  that  for  these  cases  of  litigation 
only  the  Legislature  may  have  to  provide  se- 
parately at  die  close  of  toc  present  Tithe  Act. 
(Signed)      Wm.  Blamtre. 

T.  Wbwtworth  Bcllib. 

RrcHARO   JOIVES. 

To  the  Right  Honourable 
fiRr  George  <jrey,  Bart^,  M.P.,  &c.  &c. 


MOOT  POINTS. 


RIGHT   OP   WAY. 

A.  and  B.  have  two  fields  adjoining  eacb 
other,  over  which  there  is  no  road.  A,  hum 
uponliis  field  and  forms  a  road  adjoiQingn.s 
land.  Can  B„  of  right,  insist  on  hav'm  ^ 
entranoft  into  such  roadi 

C1VI8. 

RAILWAY  POPTKBfi. — M7ILDIH«  tBASfc 

An  act  passed  in  1 846  for  madung  a  miJ«^ 

and  tiie  hmd  of  il.  was «cbediiled herein tobe 

I«  1648,  A.  rxam 


JIbol 


"Aynvor  JUow^s  • 


€fL»A. 


sa» 


ootittAvm  the  oampflBf  fliat  bis  lad  is  »- 
qnirad  for  the  porpotM  m  the  ndlfmy. 

A*%  land  bein^  eitinte  sear  lihe  town,  is 
d%ibie  for  huildiBg.     Was  it  competent  for 

him  to  let  it  for  building  purposes  prior  to  the 


receipt  of  the  notice  in  1848;  and  will  he  and 
his  lessee  be  entitled  to  be  remunerated  by  the 
railway  for  the  buildings  so  erected? 

L. 


RECENT  OCCISIONS   III  THE  SUPERIOR   COURTS 

AND    -SHOKT    NOTKS    OF    CASES, 


l^oiifie  of  lotlrs. 

SwUk  V.  The  OficerB  of  State  in  SootUmd. 
My  9,  10,  13,  1848. 

8IA-B0UNDAXY.  — *  HIGH-WATSR     M ABK.  — 
8PRINO-TTDX. 

Upon  appeal  to  tie  Houee  of  Lords  from  the 
Court  of  Session  in  Scotland,  agamst  an 
injunction  obtained  by  the  Officers  qf  State, 
restraining  the  builSng  of  a  wall  towards 
the  sea  beyond  the  high-water  mark  in 
spring-Odes:  Held,  that  the  Officers  of 
State  were  justified  in  obtaining  the  injunc- 
tion, and  the  appeal  was  dismissed, 

Quere,  whether  the  highest  voater^mark  in 
spring-tidee  is,  according  to  the  law  of 
Seotiand,  the  ime  landward  bmmdarp  qf 
the  sea  shore  F 

This  was  an  appeal  against  an  interlocutor 
of  the  Conrt  of  Session  in  Scotland  by  the  ap- 
pellant, a  writer  to  the  signet  in  Edinburgh 
and  owner  of  certain  property  in  the  village  of 
PortobcUo,  under  a  lease  granted  to  him  by 
fte  Marquis  of  Abercom,  who  is  the  owner 
nnder  the  Crown  of  the  Barony  of  Dudding- 
stone  in  which  the  village  is  comprised,  fn 
the  title-deeds  the  property  was  stated  to  be 
bounded  on  the  north  side  by  the  sea  shore. 
^nus  the  jrear  1€42,  the  appellant  com- 
menced building  a  new  boundaiy  wall  on  the 
north  aide  towards  the  sea,  and  carried  it  about 
30  feet  beyond  an  old  boundary  wall,  which 
constitmed  the  bomidaxy  on  the  land  side  to 
&e  different  properties,  and  was  at  flood  tides 
washed  by  the  sea.  The  sands  beyond  the 
M  wan  were  used  brv  the  public  for  traffic  and 
Rcreation.  The  Omccrs  of  State,  who  were 
Je  keepers  of  the  Great  and  Privy  Seals  of 
Scotland,  the  Lord  Oerk  Registrar,  the  Lord 
Jostice  Clerk,  and  the  Lord  Advocate,  protect- 
ing the  rights  of  the  Crown,  applied  for  and 
^tained  an  injunction  to  restrain  the  appellant 
iTom  completing  the  wall,  on  the  ground  that 
It  was  an  encroachment  on  the  sea  shore 
which  was  vested  in  the  Crown.  The  Court 
of  Session  holding  that  the  highest  water- 
niark  in  spring-tides  was  the  landward  bound- 
aiy  of  the  lea  shore,  made  the  iiyimction  per- 
petual, whereupon  this  appeal  was  jvesented. 

Sir  F,  KeOy  and  J,  Anderson,  for  the  appel- 
huit,  contended  l3iat  the  sea  shore  passed  under 
we  grant  to  Lord  Abercom  and  from  him  to 
ue  appellant,  or,  at  all  events,  that  the  sea 
•hore  did  n(^  extend  beyond  the  lughest  water- 
mark in  orihnary  or  neap-tides,  citing  Hale 
^purtnuaiseideportUnts;  Btundettv.Vatter' ^ 


aU,  5  B.&  Aid.  268;  and  Lowe  v.  GfooaM;  3  B. 

&  Ad.  863. 

Bethell  and  Elliott,  for  the  respondents^ 
urged  that  the  wall  which  extended  beyond 
the  high-water  mark  in  ordinary  spring-tides 
was  an  encroachment  on  the  sea  shore  which 
belonged  to  the  Crown,  and  that  the  respond- 
ents were  entitled  to  prevent  such  encroach- 
ment. 

Lord  Brougham,  in  moving  the  judgment  of 
the  House,  after  stating  the  facts,  said,  the 
officers  of  the  Crown  were  entitled  to  interfere 
and  protect  the  rights  of  the  Crown,  and  there- 
fore had  done  no  more  than  their  duty  in  ob- 
taining the  injunction.  It  was  unnecessary, 
upon  the  facts  on  the  record,  to  decide  what 
was  the  boundary  of  the  sea  shore  according 
to  the  law  of  Scotland.  His  lordship  therefore 
moved,  as  the  judgment  of  the  house,  that  the 
interlocutor  of  the  Court  of  Session  should  "be 
affirmed. 

Lord  Campbell  and  the  other  peers  having 
concurred  in  the  motion,  the  interlocutor  was 
affirmed. 


3RalU  Court* 
Hgde  v.  Edwards.    July  20,  18^. 

-DBWURRBR. — ^JURIBDICTIOIC    BT    BIL1» 

Where  a  snm  of  money  was  paid  into  Court 
under  the  London  Dock  Act,  upon  certain 
trusts :  Held,  that  the  Court  has  jurisdUe- 
tion  to  determine  the  rights  of  the  parties 
to  the  same  by  bill,  and  a  demurrer  aUeg^ 
ing  as  a  ground  that  a  petition  was  thepro* 
ceeding  under  the  act  was  overruled. 

The  London  Dock  Company  having  taken 
certain  property  for  the  puiposes  of  their  un- 
dertaking paid  the  purchase  money  thereof  into 
the  bank  of  England,  in  trust  for  Mr.  and  Mrs. 
Betts,  with  remainder  as  limited  by  the  marriage 
settlement,  to  the  right  heirs  of  the  wife  in  de- 
fault of  children.  This  smt  was  instituted,  in 
default  of  such  issue,  by  James  and  Sarsii 
Hyde  claiming  to  be  entitled  to  a  share  m  the 
fund  so  paid  into  the  bank  in  right  of  the  wi£e, 
under  the  heir  of  Mrs. Betts.  Two  of  the  defend- 
ants demurred  on  the  ground  that  the  Court  had 
no  jurisdiction  to  determine  the  right  to  the  iimd 
by  Dill,  aa  the  course  of  jMnceeding  provided 
by  the  London  Dock  Act  was  by  petition. 

Lloyd  and  Hadow,  m  support  of  the  demm^ 
xer ;  Isomer  and  Elderion,  oontri. 

The  Master  of  the  RoUs  held,  that  the  Coiist 
iiad  jurisdiction  to  detecmine  the  rights  of  the 

parties  to  the  fund  on  bill,  and  thei«foie  

ruled  the  demurrer. 


3U  St^erior  C<mrt$f  V.  C.  qf  BnffUmd.-^V.  C.  Knigki  Bmce^F.  C  Wigrum. 


VUt-eUMtlUt  of  SiK0ltn). 
ExparU  Chetwood.    May  29,  1849. 

lUILWAY  ACT. — C08T8   OF  INVXSTICXHT  OF 
MONKY  PAID  INTO  COURT. 

Hold,  tipoii  eomtrueium  of  a  raUmoy  act, 
amalgamating  raUwaifs,  that  a  promsion 
in  a  former  act,  a$  to  the  payment  of  coats 
of  investment  of  money  paid  into  Court 
for  lands  tahen,  was  restored,  and  the 
petitioners  accordingly  declared  entitled  to 
such  costs. 

This  was  a  petition  for  the  investment  of  a 
sum  of  money,  paid  into  Court  by  the  Chester 
and  Crewe  lUilway  Company,  ad  the  value  of 
certain  land  taken  oy  them  for  the  purposes  of 
ihdr  railway ;  and  for  the  costs  of  such  invest- 
ment.   The  land  was  orif^nally  taken  by  the 
Chester  and  Crewe  Railway  Company,  whose 
act  contained  an  express  dauae  for  the  pay- 
ment of  these  costs,  but  which  act  was  in  1840 
repealed,  upon  the  amalgamation  with  it  of 
the  Grand  Junction  Railway,  and  the  2nd  act 
contained  no  such  provision.    This  latter  act 
was,  however,  repealed  in  1846«  when  the  Man- 
chester and  Birmingham  Railway  was  amalga- 
mated with  the   railway,    and  provision  was 
made  by  the  10th  clause  of  the  new  act  for  the 
payment  of  costs,  in  the  following  words : — "  In 
all  cases  in  which,  under  the  provisions  of  any 
of  the  acts  thereby  repealed,  or  any  acts  repealed 
by  such  lastly-mentioned  acts  or  any  other 
acts,   any  sum  of  money  had  alreaay  been 
naid  by  any  of  the  said  dissolved  companies  or 
oy  any  company  incorporated  with  such  com- 
panies'or  any  of  them,  or  should  thereafter 
oe  paid  by  them  or  any  of  them  or  the  com- 
pany  thereby  incorporated  into  the  Bank  of 
England,  at  any  time  or  times  on  account  of 
the  purchase  of  any  land  or  interest  therein^  or 
for  any  compensation  or  satisfaction  or  on  any 
other  account,  such  snm«  or  the  stocks,  funds, 
or  securities  in  or  upon  which  the  same  should 
have  been  or  should  be  invested,  either  by  the 
order  of  the  Court  of  Exchequer  or  the  Court 
of  Chancery,  or  otherwise  howsoever,  and  the 
uiterest,  dividends,  and  annual  produce  thereof 
should  be  held  and  disposed  of  pursuant  to 
the  act  or  acts  under  which  the  same  had  been 
or  should  be  so  paid  into  the  Bank  of  England; 
and  all  the  provisions,  powers,  and  authorities 
contained  in  such  act  or  acts  in  relation  to 
such  monies,  stocks,  funds,  and  securities, 
should,  for  the  purposes  of  this  act,  remain  in 
full  force,  and  snould  be  considered  and  taken 
as  if  the  company  thereby  incorporated  were 
named  in  each  such  act  instead  of  the  company 
to  which  such  act  related.'* 

Taghr,  in  support  of  the  petition ;  FoUett, 
contriL 

The  Vice'Cha$iceUor  said,  that  the  money 
had  been  paid  into  Court  for  lands  originally 
taken  under  the  Chester  and  Crewe  &ilway 
Act,  which  was  subsequently  repealed  by  the 
Grand  Junction  Railway  Act.  It  the  latter  act 
had  remained  in  force  no  claim  could  have 
been  made  for  costs;  but  the  original  act  was. 


so  finr  «•  ngwded  Ihe  payment  of  co^  re- 
stored by  the  10th  section  of  the  London  and 
North  Western  Railway  Act ;  and  under  wbich 
section,  therefore,  the  petitioners  were  entitled 
to  their  costs. 


Vitt^iKnttUox  ftii<rtt  Dncc. 

In  re  On^d  and  Worcester  EaetensiM  atd 
Chester  Junction  Raikoay  Con^^aaf.  Jane 
29, 1849. 

PBODUGTION  OF   DOCtTMSNTS  UNDBS  WIND* 
ING-UP  ACT. — BOLIOITOR'b   LIEN. 

Where  the  Master  made  an  order  under  tk 

Winding-up  Act  of  1846,  directing  the  so> 

licitors  to  the  company  to  produce  all  don- 

ments  in  their  possession,  but  on  vhkk 

they  claimed  a  Iten  for  a  bill  of  costtf—n 

much  thereof  as  required  such  prodruiim 

was  discharged. 

This  was  a  motion  on  behalf  of  Meors. 

Potter  and  Collingridge,  of  Basinghsll  Stmt, 

solicitors,  to  discharge  so  much  of  an  order  of 

the  Master,  made  under  the  1 1  &  12  Vict,  c  H, 

as  directed  them  to  deliver  to  the  official  nfr 

nager  all  documents  in  their  possession,  oa 

which  they  claimed  a  lien  for  a  bill  of  cosu. 

Terrell  and  Logic,  in  support  of  the  motioi, 
cited  Eaparte  Underwood,  tn  re  Hemswortk,  I 
De  Gez,  190. 

Cairns,  contrk,  referred  to  the  67th  scclionrf 
the  1 1  &  1 2  Vict.  c.  45,  which  enacts, that "  vha 
any  order  shall  have 'been  made  under  this  act, 
by  the  Master  or  by  the  Court,  for  the  paymetf 
of  any  moneys,  or  for  the  delirexy  of  any  effecti, 
books,  or  documents  to  the  Master  or  the  official 
manager,  and  default  shall  have  been  made  bj 
any  person  in  obeying  such  order,  tbe  sum 
may  be  enforced  against  such  person  upoo 
affidavit  by  the  official  manager  of  socb  de- 
fault, and  without  any  previous  demand  ^ 
the  official  manager  or  any  other  peisonf 
and  contended  that  if  the  motion  was  eraDt^d 
it  would  put  a  stop  to  proceedings  unacr  the 
act,  as  the  official  manager  had  no  foods  n 
hand,  and  could  not  therefore  pay  such  claim!. 
The  Ffce-CAaaceflor  said,  that  the  ^ailafi 
who  represented  the  company  sooghttotake 
out  of  the  soUdtor's  hands  the  papers  vitb- 
out  discharging  thmr  lien.  There  was  do- 
thing  in  the  act  showmg  that  the  legislitot 
intended  to  deprive  sotidtors  of  their  utf' 
which  would  be  an  act  of  great  injustice,  m  » 
much  of  the  order,  therefore,  as  reouired  tw 
solidton  to  produce  the  documents,  Lc,wm 
be  dbcharged. 

Hardey  Y.  DartneU.    July  13, 1849- 

BBVOCATION   OF   SUBVIBBIOK  TO  AWITW- 
TION.^-CONTWfPT. — ^PBACTICl. 

Where  a  verdict  of  not  gmlty  wit  flfj* 
to  be  taken  to  indietments  for  PfO^'z 
conspiracy,  and  the  matters  in  ditp^^^ 
referred  to  arbitration,  hU  the  p*^ 
had sinee revoked meh  snbmissies:  m^ 
that  the  proper  course  pfpfr^sed^^^ 


fiipienor  Cntrti :  V.  C.  Wigr9m,^QiiittiC9  BmtK^Ommm  PUa». 


to  mnemtqmhf  to  ttuy proaedin^s,  kmt  to 
proceed  at  M(t9  on  the  ground  of  contempt. 

Two  iDdictments  for  perjuror  and  conspiracy 
had  been  instituted  by  one  Tnstan  against  his 
copartner,  Hardey,  upon  proceedings  arismg 
oat  of  a  soil  for  an  account,  and  claiming  a 
lien  on  the  partnership  assets.  An  arrange- 
ment  had  been  come  to  upon  the  trial  of 
the  indictment  for  perjivy  to  take  a  verdict 
of  not  goilty  on  both  indictments,  and  to  refer 
in  matters  m  disputa  between  the  parties  to 
arbitration.  Tnstan  had,  however,  aince  re- 
roked  his  sttbmission  to  arbitration,  and  had 
aoplied  for  a  commission  to  examine  witnesses ; 
vhereapon  this  motion  was  made  to  stay  the 
proceeoin/^  until  the  award  had  been  made. 

E.  T.  Hurbione  and  C.  J,  Foster,  in  simport 
d  the  motion;  J.  J.  Jervis  and  JD,  D.  Keane, 
mid,  contended  that  the  reference  was  invalid, 
u  it  waa  a  comoromise  of  criminal  proceedings. 

Hie  Vke-CnanceUor  said,  that  the  proper 
eouTBe  was  not  to  move  to  stay  proceedings,  but 
to  proceed  at  law  for  a  contempt  Without^ 
therefore,  giving  any  ooinion  whether  the  plain- 
tiiTs  proceedings  would  be  treated  as  a  con- 
tempt at  law,  the  motion  would  stand  over  with 
leave  to  the  defendant  to  take  such  proceed- 
ings as  he  might  be  advised,  the  proceedings 
under  the  commission  to  be  in  the  mean  time 
Boapended. 


(Beforo  the  Four  Judges.) 
%M  V.  Hudion,  Ewparte  Cobbett,    May  22, 
1849. 

HABEAS  CORPUS.  —  ATTACHMENT. — IN80L- 
VINT  DEBTOR.— DI8CHABGE. 

Held,  tkiUttn  insolvent  debtor  refusing  to  file 
lis  schedule  under  the  I  ^  2  Vict.  c.  110, 
<.  36,  was  rightly  detained  in  custody  un- 
der OS  attachment,  and  that  his  Uing placed 
with  the  first  class  prisoners  under  the  11 
Vict.  c.  7>  s.  2,  was  justified  by  that  section. 
A  RULE  had  been  obtained  for  &  writ  of 
J«<w  corpus,  directed  to  the  keeper  of  the 
wcn'a  Prison,  to  bring  up  the  body  of  Wm. 

rST*'  "^'^^  •  ^'^  *^  "•  discharge. 

The  prisoner  now  appeared  and  contended, 
that  as  he  had  been  detained  on  an  attachment, 
«  onght  to  be  discharged  from  custody,  and 
««o,  uiat  he  had  been  without  any  warrant  re- 
n»red  to  the  criminal  side  of  the  Queen's 
^n,  and  pkioed  among  the  prisimers  of  the 
™  class.  In  the  return  to  the  writ  the  defen- 
dant justified  the  removal  under  the  11  Vict. 
^  i»  ••  2,  wherebjr  it  ia  provided  that  the  first 
2*88  of  prisoners  in  the  Queen's  Prison,  shall 
DC  composed  of  three  descriptions  of  persons, 
«\i  V  *^^  the  second  description  consists  of 

rtcbtors  refamng  or  neglecting  to  file  a  sche- 

Jwe  of  their  inoperty  when  ordered  to  do  so 

2^th«  Court  for  the  Relief  of  Insolvent  Deb- 

•MJ  under  the  provisions  of  the  3^  section 

«Ac  1  &  a  Vict.  c.  110,"  and  submitted  that 

« tbe  applicant  waa  one  of  that  cksa  of  persons, 

uiQw  was  no  gronid  for  diacharging  him  from 
CQitody. 


315 

The  Cesrf  beld,  that  the  applicant  was  pro* 
pcrly  in  custody  under  the  1 1  Vict  c.  7,  and 
had  been  rightly  placed  with  prisoners  of  the 
first  class  under  the  2nd  section  of  that  act. 
With  regard  to  an  attachment  not  being  a  suffi- 
cient instrument  upon  which  to  detain  the  pri- 
soner in  custody,  the  Court  were  of  opinion 
that  it  was  sufficient,  and  the  rule  for  the  ha* 
beas  corpus  must  therefore  be  discharged. 

Exparte Ford,  Reginay,  Hudson.  May  22, 1849. 

HABEAS     CORPUS. — INSOLVENT    DEBTOR.— 
DIRCHABGE. 

This  was  a  similar  application  by  Thomas 
Ford,  upon  the  same  ground,  and  the  Court 
remanded  the  prisoner,  as  it  appeared  from  the 
return  made  by  the  defendant  that  the  applicant 
was  rightly  detained  under  the  11  Vict.  c.  7. 

Ccnmnni  fUttal* 

Duke  qf  Brunswick  v.  Sloman  and  others. 
June  25,  1849- 

FI.  PA.-— QUARB   0LAU8AM   FREGIT. — JU8TI- 
PICATION. — DAMAGES. 

Jn  an  action  against  the  sheriff*  s  oficer  for 
breaking  open  the  outer  door,  he  pleaded 
ajusUfication  under  a  fi,  fa.,  and  that  the 
door  was  open  j  the  jury  having  found  that 
the  door  was  not  open,  and  giving  damages 
750/.,  including  a  sum  of  250/.  paid  under 
protest  to  get  rid  qf  the  execution :  Held, 
that  the  damages  were  not  exeessice,  and 
the  rule  nisi  for  new  trial  was  discharged. 

This  action  was  brought  by  the  plaintifiF 
against  the  defendant  and  others  in  trespass 
quare  cUtusamf regit.  The  defendants  pleaded 
not  guilty,  and  by  a  special  plea  justifying  the 
entry  under  a  writ  offi.fa.,  and  that  the  door 
was  open.  A  verdict  having  been  found  for 
the  plaintiflT,  damages  750/.,  including  therein 
a  sum  of  250/.  pud  to  the  bailiflf  under  protest 
to  give  up  possession,  and  also  finding  that  the 
outer  door  was  not  open,  a  rule  nut  for  a  new 
trial  had  been  obtained  on  the  ground  that  the 
verdict  was  against  evidence  —  the  damages 
excessive*— that  as  defendant  Sloman  was  not 
present  at  the  time  of  the  trespass  he  was  not 
liable— and  also  that  the  damages  ought  to  be 
reduced  to  500/. 

The  Court  held,  that  the  verdict  was  not 
aj^st  evidence,  as,  though  there  was  contra- 
dictory evidence  in  the  case,  the  credibility  of 
witnesses  was  peculiarly  within  the  province  of 
the  jury.  As  to  the  damages  being  excessive, 
and  the  daim  for  reducing  the  amount  by  the 
sum  paid  to  the  bailiflf  under  protest,  inasmuch 
as  the  trespass,  which  was  of  a  serious  nature, 
had  been  proved  to  the  jury,  it  did  not  appear 
that  they  were  excessive,  and  it  was  not  com* 
patent  to  the  defendant  to  insist  on  the  reduc- 
tion of  the  250/.,  for  the  pkuntiff  was  entitled  to 
a  verdict  on  the  plea  of  not  guilty,  and  also  on 
Uie  special  plea.  As  to  the  nabi%  of  Sloman, 
he  had  offered  to  delay  the  execution  on  receiv« 
ing asumof  money,  and  had  finally  received 
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thft  suflL  vador  Biotaeit,  and  withtosm  frvm 
iiQMeaBioa.  He  had  tte^re  toktii  on  bimBcIf 
ScTexecuiaoB  of  tba  warraaV  and  was.  identified 
^iik  the  other  defendante.  The  imk  iiin  miut 
bftthei^on  dischargied. 

Leeds  cmd  Thirsk  RaUuray  Companf  r.  FemUy. 
May  28,  1849. 

iWGVION   FOR   RAILWAY    CALLS.  —  PLBA    0» 
INFANCY. — DEMUBBBB. 

In  an  action  for  calls  hy  a  railway  company 
against  an  infant  shareholder,  the  defend- 
ant j^aded  infancy  without  more;  ade- 
murrer  to  the  plea  was  allowed,  on  the 
ground  that  the  plea  ought  to  hatfe  aBeged 
speciai  eircmnstances  to  ttAe  the  defendant 
mU   of  the   general    statvtabU    HeAiBty 
created  by  theS^9  Vict.  c.  16. 
This  action  was  brought  for  the  recovery  of 
certain  cafls  on  railway  shaiea*  to  wkidi  the 
defendant  pleaded  that  he  was  an  infant  at  the 
time   he   became  possessed  of  the  shares  m 
qnestion,  and  also  when  the  calls  were  made, 
and  to  which  plea  the  plaintiffs  demurred. 

The  Court  said  that  the  case  of  Newry  and 
EmMdllen  RaUwag  Company  v.  Cwnbe,  37 
L.  O.  400,  cited  aft  bar,  and  is  which  it  had 
WeB  b^  that  an  uduaX  was  not  liable  in  an 
aelAQB  for  railway  caLfi,  was  distinguiskable 
IfQin  the  present,  imaamuch  as  m  that  case  it 
appeared  from  the  pleadings  that  he  had  re- 
^dkted  the  contract  for  the  shares  while  he 
^^»aB  inlant»  and  given  notice  thereof  to  the 
plaintiff's,  and  also  tl^t  he  would  continue  to 
hold  the  shares  only  m  trust  for  them.  No 
anch  allegation  of  repudiating  the  contract  was 
made  in  the  present  case,  and,  for  aught  that 
appeared,  the  shares  might  have  come  to  the 
defendant  by  operation  of  law.  In  the  case  of 
the  Cork  and  Bandon  Railway  Company  v. 
CflZCTiorc,  (34  L.  O.  464,)  which  was  also  an 
action  for  calls,  the  defence  of  infancv  was  set 
np  but  the  Court  of  Queen's  Bench  had  held 
the  infant  liable.  There  the  Court  inferred 
that  the  defendant  was  of  full  age  when  the 
contract  was  made,  on  account  of  the  defend- 
ant's pleading  by  attorney  and  not  by  guardian, 
but  that  was  not  decisive  of  the  defendant's 
not  being  an  infant  at  the  time  of  the  action 
brought.  In  this  case,  however,  the  defend- 
ant merely  sets  up  his  plea  of  infancy,  and 
does  not  distinctly  plead  anjr  special  curcum- 
stances  sufficient  to  exempt  him  from  liability 
for  the  calls.  As  the  defendant,  therefore,  has 
not  set  up  any  such  grounds  for  exemption, 
the  demurrer  must  be  allowed  and  judgment 
be  entered  for  the  plaintiff*. 

Court  of  e^rcf^squer  ^iaxBS^vu 

Motdton  V.   Camrouar  and  others,     Feb.  5,  6, 
May  29, 1849. 

ANNUITY     DBEP.  —  ENROLMBNT.  —  PARTY 
NON  COMPOS  MENTIS.—SETTING  ASIDE. 

Heb^^Jbol  thegr^nUe  of  tm  tnmiiip  •mmd 
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tet  ygk  uaareiiirolmeai  Amwf  oyoMt  <A« 
jpmlon. 

Held  also,  thai  wime  ike  f^ficers  ofm  mmt- 
mM«ocu^  granted,  bon&  fide^  amd  vttibitf 
aag  knowledge  of  hie  inaamity,  an  immtf 
<•  a  party,  who  was  at  the  time  imsane,  ni 
U  mas  not  shown  thai  they  were  amen  v 
took  advantagfiofsuchmrcumatemee:  Held, 
that  the  contract  coM  wot  be  set  ssidt, 
ekher  by  thopmtg  or  his  r^treseniatwa. 

TlHW  action  was  brought  by  the  administn. 
tor  of  one  Thomas  Lee,  (kceased,  to  recover 
from  the  dbfendant,  who  was  Ae  secretary  of 
an  assurance  society  caBed  the  National  Ln 
Fund  and  Life  Society,  a  snm  of  money  paid 
by  the  deceased  in  the  purchase  of  two  ansn^ 
for  his  own  life,  on  the  ground  that  at  the  time 
he  was  of  unsound  mind.  The  jmy  retnraed 
a  special  verdict  for  the  defendant,  finding  tli2t 
the  deceased  nmde  the  proposal  to  purcbase  an 
annuity,  commencing  on  Aug^.  29,  1844,  ia 
consideration  of  the  sum  of  356f.,  and  also  i 
deferred  annuity  to  accrue  in  1865,  which  the 
society  afpreed  to,  payings  in  the  whole  5501, 
and  Si'.  6s,  2i. ;  ana  that  the  deceased  vas  at 
the  time  incapable  of  managing  his  own  afiira, 
but  that  the  society  was  not  at  the  time  aiae 
thereof.  The  Ckrart  of  Exchecjuer,  upon  motan 
to  enter  verdict  tor  the  pHuntxff,  and  on  an  ob- 
jection made  that  the  deed  was  not  cnroM 
held  that  the  verdict  was  right,  on  the  grooni 
that  the  deceased  wasappaiendT  of  sound  iDtel- 
lect,  and  thatthe  company  had  bond  fide  entered 
into  the  contracts  granting  the  annuities ;  and 
that  as  the  parties  could  not  be  restored  tj 
their  former  condition,  the  mere  fact  of  one  ^f 
them  being  non  compos  mentis,  did  not  void  the 
contract;  and  also  that  the  g^ntee  of  an  ao- 
nuity  could  not  set  up  the  want  of  enFoIneflt 
against  the  grantor.  The  case  now  cane  on 
upon  appeid  to  the  Exche^pier  QMunber  from 
the  decision  of  the  Court  beloir. 

iVs«;Aamfortheiq»pellant;  and  Gsnuy  for 
the  respondents. 

The  Court  held,  (affirming  the  judgment  of 
the  Court  below,)  that  the  grantee  of  aa  anmuff 
could  not  set  up  the  non-enrolment  thereof 
against  the  grantor,  and  took  time  to  coosijkr 
as  to  the  othir  poiiUL 

C^.  ad,  mlt. 

The  Court  said,  that  no  suggestion  was  maife 
on  the  part  of  the  plaintiff  that  the  defend^ 
had  any  reason  to  believe  or  know  that  the  de- 
ceased was  of  unsound  mind,  or  that  the  society 
had  taken  any  advantage  of  him;  but  thfi 
money  was  soudit  to  be  recovered  aa  in  a  c^ 
of  total  want  ofconsideration.  The  plaintii 
in  order  to  recover^  should  have  shown  that  the 
defendant  was  aware  of  the  deceased's  unsound- 
ness of  mind,  and  that  they  had  acted  im- 
enlly  from  what  might  have  been  expecteda 
the  deceased  had  been  perfectiy  sane.  Tw 
judgment  of  the  Court  below  would,  therefore. 
be  affihned. 
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BANKRUPT  LAW  CONSOLIDATION 
ACT. 

A  CONSIDERABLE  propoition  of  our 
space,  in  this  as  in  the  last  number^  is  de- 
voted to  the  act  "  to  Amend  and  Consoli- 
date the  Bankrupt  Laws;"  and  we  have 
reason  to  believe,  that  the  plan  now  adopt- 
ed of  printing  the  sections,  by  which  im- 
portant changes  have  been  for  the  first  time 
introduced  in  the  law,  verbatim  from  the 
set,  and  giving  an  abstract  only  of  the  pro- 
visions previously  in  force,  together  with  a 
reference  to  the  statutes  in  which  they  were 
heretofore  embodied,  will  be  found  at  once 
useful  and  convenient. 

A  glance  at  the  sections  printed  in  extenso 
T-Till  satisfy  the  reader,  of  the  number,  va- 
riety, and  importance  of  the  changes  pro- 
duced in  the  law  generally  by  this  measure. 
The  validity  of  warrants  of  attorney,  cog- 
noTits,  and  judge's  orders  for  judgment 
obtained  by  consent,  are  not  only  affected 
bj  sections  136  and  137,  as  already  ob- 
served, (ante,  p.  306,)  but  the  rights  of 
suitors  and  of  all  persons  dealing  with 
traders,  are  materially  altered  by  the  pro- 
visions of  the  133rd  section,  (ante,  p. 
306,)  as  well  as  by  those  under  which, 
not  only  the  assignees  of  a  bankrupt, 
but  all  creditors  who  have  proved,  be- 
come entitled  to  a  certificate  of  such 
proof,  which  certifica.te  "  shall  have  the 
efeet  of  a  judgment  entered  up  in  one  of 
her  Majesty's  Superior  Courts  of  Common 
liSw  at  Westminster,  until  the  allowance  of 
the  certificate  of  conformity  of  such  bank- 
nipt."*  Whether  the  subsequent  section,^* 
vhich  provides  that  a  bankrupt  taken  in 
execution  after  the  refusal  or  suspension  of 
his  certificate,  shall  not  be  discharged  from 
such  execution  ybr  the  full  period  of  one 


■   Sec  section  257,  post,  p.  325. 
*  Section  259,  post,  p.  326. 
Vol.  xxxvui.  No.  1,120. 


year,  except  by  order  of  the  Court  of 
Bankruptcy,  operates  to  deprive  the  judges 
of  the  superior  Courts  of  all  jurisdiction  in 
cases  in  which  an  unprotected  bankrupt  is 
taken  in  execution  upon  a  writ  issued  by 
the  Superior  Courts,  we  shall  not  stay  to 
inquire,  but  as  it  is  quite  clear  that  an  un- 
protected bankrupt  may  be  taken  in  execu- 
tion by  any  creditor  who  has  proved,  and 
detained  in  prison  for  a  whole  year  under 
this  section,  it  is  important  that  the  proof  of 
debts — the  preUminary  proceeding  which 
gives  so  great  a  power  to  a  creditor — should 
be  conducted  in  a  manner  very  different 
from  that  in  which  it  has  hitherto  been. 

The  arrangement  apd  composition  provi- 
sions, extending  from  section  211  to  221, 
inclusive,*  it  will  be  observed,  establish 
three  distinct  systems,  all  of  which  are 
novel,  and  totally  dissimilar  to  the  proceed- 
ing in  an  ordinary  bankruptcy  under  this 
act.  The  sections  relating  to  arrangements 
between  debtors  and  creditors  under  the 
superintendence  of  the  Court,  have  no  ana- 
logy to  any  provisions  to  be  found  in  our 
statute  book,  except  those  contained  in  the 
act  7  &  8  Vict.  c.  70,  which  does  not  apply 
at  all  to  traders,  but  to  persons  not  being 
traders,  and  petitioning  with  the  concur- 
rence of  one-third  of  their  creditors.**  Un- 
der the  act  7  &  8  Vict.  c.  70,  no  provision 
is  made  for  proof  of  debts,  and  publicity  is 
carefully  guarded  against ;  the  system  esta- 
bhshed  by  that  act  differs  essentially  there- 
fore from  any  of  those  now  created  by  the 
12  &  13  Vict.  c.  106,  and  as  the  7  &  8 
Vict.  c.  70,  is  unrepealed  and  untouched  bJ 
the  Bankrupt  Law  Consolidation  Act,  the 
Court  of  Bankruptcy,  in  arrangement  cases, 
will  have  to  administer  the  new  law  as  re- 
gards traders,  and  a  very  different  system  as 
applicable  to  persons  who  are  not  traders. 

e  Post,  pages  319  to  323. 

^  See  a  decision  under  that  act,  p.  334,  post, 
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Great  additional  power  is  given  to  the 
Commissioners  of  the  Court  of  Bankruptcy 
under  this  act.    They  will  not  onlv  have  to 
exercise  individually,  the  primary  jurisdic- 
tion in  matters  of  bankruptcy  heretofore  be- 
longing to  the  Lord  Chancellor,  and  the 
Vice-Chancellor  sitting  in  bankruptcy,  but 
they  have  authority  to  enforce  their  own 
rules  and  orders  against  all  other  persons  as 
well  as  bankrupts,  by  imprisonment  for  an 
unlimited  period,*  and    if  satisfied  that  a 
fiat  was  issued  fraudulently  or  maliciously, 
they  have  authority  (by  section  267,)  to 
award  the  bankrupt  satisfaction  in  damages 
for  the   injury  sustained.     On  the  other 
hand,  their  decisions  are  subject  to  appeal, 
and  if  their  power  is  not  abridged,  the  ex- 
ercise of  their  discretion,  we  apprehend,  is 
materially  restrained  by  section  256,  (post, 
p.  325,)  which,  enumerating  a  variety  of 
offences  of  greater  or  less  gravity,  but  which 
comprehend  very  many  of  the  offences  usu- 
ally imputed  to  bankrupts,  provides  that  if 
it  'appears  the  bankrupt  has  committed  any 
of  such  offences,  the  Court  shall  refuse  to 
grant  the  bankrupt  further  protection,  and 
suspend  or  refuse  his  certificate.     The  dis- 
cretion vested  in  the  Commissioner  under 
the  old  law  in    granting  the    certificate, 
"  having  regard  to  the  conduct  of  the  bank- 
rupt as  a  trader,  before  as  well  as  after  his 
hankruptcy,"  is  continued  in  words  by  sect. 
198,  but  would  seem  to  be  modified  and 
limited  by  the  section  already  referred  to. 

More  convenient  opportunities  will  arise 
for  discussing  the  merits  and  effect  of  the 
alterations  introduced  by  the  recent  act,  of 
which  we  shall  speedily  take  advantage.  At 
present,  our  object  is  confined  to  an  endea- 
vour to  assist  in  affording  information  as  to 
the  nature  and  effect  of  the  changes  it  has 
created. 

"We  agree  with  the  opinion  expressed  in 
the  report  of  the  City  Committee,  appointed 
to  promote  the  Amendment  of  the  Bankrupt 
Law,  that  the  success  of  the  measure  depends, 
in  a  great  degree  upon  the  Commission- 
ers to  whom  its  administration  is  mainly 
confided,  although  we  should  have  approved 
more  of  the  taste  and  spirit  with  which  the 
report  was  framed,  if  the  committee  had  not 
deemed  it  necessary  to  express  their  "  trust 
that  means  will  be  taken  by  those  in  autho- 
rity, not  only  to  prevent  the  recurrence  of 
conduct  by  the  Commissioners  in  the  coun- 
try (which  has  been  noticed  in  Parliament), 
but  to  secure  the  appointment  of  those  who 
will  duly  appreciate  and  efficiently  discharge 
the  new  legal  and  moral  duties  entrusted  to 


Section  266,  post,  p.  326. 


them  under  this  act."  Great  additional 
responsibility  is  thrown  upon  the  Commis- 
sioners under  the  provisions  of  this  act,  and 
in  the  performance  of  their  duties,  they  are 
fairly  entitled  to  the  assistance  and  support 
of  the  legal  profession,  as  well  as  to  the  re- 
spectful consideration  of  the  public,  whose  in- 
terests are  rarely  promoted  by  disparaging  or 
discouraging  those  who  fill  judicial  offices. 

12  &  13  VICT.  c.  IOC. 
[Concluded  from  p.  308.] 

Allowances  to  the  Bankrupt. 

194.  Allowances  to  bankrupt  for  muDte- 
nance,  as  in  6  Geo.  4,  c.  16,  s.  114. 

195.  Allowances  to  bankrupt  SL  per  cent, 
and  not  exceeding  400/.  as  soon  as  10^.  io  the 
pound  is  paid ;  7h  per  cent,  and  not  exceediog 
500/.,  if  12$.  6d,  paid;  10/.  p$r  cent.,  and  not 
exceeding  600/.  if  I5s,  in  the  pound  paid. 
Allowances  not  payable  till  12  months  aftertbe 
bankruptcy,  and  then  only  if  requisite  amount 
of  dividends  paid.  If  at  expiration  of  12  moDtbs 
the  dividends  paid  be  under  lOs.  in  the  pounJ, 
bankrupt  may  be  allowed  not  exceeding  300i. 
and  3/.  per  cent.  (See  6  Geo.  4,  c.  16,  s.  I2S; 
and  5  &  6  Vict.  c.  122,  s.  44.) 

196.  One  partner  may  receive  allowance 
although  copartner  not  entitled.  (6  Geo.  4,  c. 
16,  8.  129 ;  and  5  &  6  Vict.  c.  122,  s.  45.) 

197.  If  produce  of  estate  pay  20«.  la  the 
pound,  and  leave  surplus,  such  surplus  to  b: 
paid  to  bankrupt  after  payment  of  interest  oa 
debts,  as  in  6  Geo.  4,  c.  16,  s.  132. 

Certificate  of  Conformity. 

198.  "Forthwith  after  the  bankrupt  sdill 
have  passed  his  last  examination,  the  Court 
shall  appoint  a  public  sitting  for  the  allowanic 
of  his  certificate  (whereof  and  of  the  purpor. 
whereof  21  days'  notice  shall  be  ppven  in  tlr 
London  Gazette,  and  to  the  solicitor  of  tbe  ns* 
signees),  and  at  such  sittinfj^  any  of  the  crtd- 
tors  of  such  bankrupt,  who  has  given  to  the 
registrar  of  the  Court  three  clear  days*  nofic? 
in  writing  of  his  intention  to  oppose,  may  be 
heard  against  the  allowance  of  such  certiiici'.e; 
and  the  Court,  having  regard  to  the  confonnit;* 
of  the  bankrupt  to  the  laxv  of  bankruptcy.  Mu 
to  his  conduct  as  a  trader  before  as  xrcll  a^ 
after  his  bankruptcy,  and  whether  the  allovmce 
of  such  certificate  be  opposed  btf  any  creditor  or 
not,  shall  judire  of  any  objection  against  allott- 
ing such  certificate,  and  either  find  tlie  bani^- 
rupt  entitled  thereto,  and  allow  the  same,  cr 
refuse  or  suspend  tile  allowance  thereof,  or 
annex  such  conditions  thereto  as  the  justice  oi 
the  case  may  require." 

199.  "The  certificate  of  conformity  under 
this  act  shall  be  in  writing  under  the  seal  of  the 
Court  and  the  hand  of  the  Commissioner,  and 
shall  certify  that  the  bankrupt  has  made  a  fu-l 
discovery  of  his  estate  ancf  effects,  and  id  3-1 
things  conformed,  and  that,  so  far  as  the  Couft 
can  judge,  there  does  not  appear  any  reason  to 
question  the  truth  or  fulness  of  such  discovery 
(and  shall  be  in  the  form  contained  in  tbe  scbe- 
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dale  Z.  to  this  act  annexed,  or  to  the  like  effect) ; 
and  notice  of  the  allowance  of  such  certificate 
and  of  the  class  thereof  ^  shall  be  adrertised  in 
the  London  Gazette^  in  such  manner  as  may  be 
directed  by  any  rule  or  order  to  be  made  in 
pursuance  of  this  act :  and  every  certificate  of 
conformity  allowed  by  any  C!ommissioner  be- 
fore the  time  appointed  for  the  commencement 
of  this  act,  though  not  confirmed  according  to 
the  laws  in  force  before  that  time,  shall  dis- 
charge the  bankrupt  from  all  debts  due  by  him 
vhen  he  became  bankrupt,  and  from  all  claims 
and  demands  made  provable  under  the  fiat.'' 

200.  Certificate  to  discharge  bankrupt  from 
all  debts  due  by  him  when  he  became  bank- 
rupt.   (5  &  6  Vict.  c.  122,  s.  37.) 

201.  Bankrupt  not  entitled  to  certificate  if 
he  has  lost  by  gaming  20/.  in  one  dav,  or  200/. 
within  12  months,  or  200/.  by  stock-jobbing, 
or  concealed  or  destroyed  books,  or  made  frau- 
dalent  entries,  or  concealed  any  property,  or 
permitted  fictitious  debts  to  be  proved.  (5  & 
^Vict.  C.122,  8.  40.) 

202.  Contract  or  security  to  induce  creditor 
to  forbear  opposition  void.  (5  &  6  Vict.  c.  122, 
V.  40.) 

203.  '^  At  any  time  within  six  months  after 
any  certificate  of  conformity  shall  have  been 
allowed,  and  subject  to  such  order,  as  to  de- 
posit of  costs  as  may  by  any  general  rule  or 
order  to  be  made  in  pursuance  of  this  act  be 
directed,  any  creditor  of  the  bankrupt,  or  any 
assij^nee,  official  or  other,  may  apply  to  the 
Vice-Chancellor  that  such  certificate  may  be 
recalled  and  delivered  up  to  be  cancelled; 
and  the  Vice-Chancellor  may,  on  good  cause 
shown,  order  such  certificate  to  be  recalled 
and  cancelled." 

204.  "No  bankrupt,  after  his  certificate 
shall  have  been  allowed,  shall  be  liable  to  pay 
or  satisfy  any  debt,  claim,  or  demand  from 
which  he  shall  have  been  discharged  by  virtue 
of  such  certificate,  or  any  part  of  such  debt, 
claim,  or  demand,  upon  any  contract,  promise, 
or  agreement  made  after  the  issuing  of  the  fiat 
or  filing  of  the  petition  for  adjudication  of 
bankruptcy,  and  if  any  bankrupt  be  sued  upon 
any  such  contract,  promise,  or  agreement,  he 

^  The  intention  of  the  legislature  that'  the 
certifipates  of  bankrupts  should  be  in  three 
classes,  is  not  the  subject  of  any  exnress  enact- 
ment, but  is  to  be  inferred  from  tne  form  of 
certificate  prescribed  by  the  above  section.  In 
the  form  furnished  by  Schedule  Z.,  the  Com- 
missioner, after  proceeding  in  the  old  form  to 
adjudge  the  bankrupt  entitled  to  his  certificate, 
is  required  to  add  as  follows :— "  And  I  further 
certify,  that  his  bankruptcy  has  arisen  from  un- 
avoidable losses  and  misfortunes,  and  that  he 
is  entitled  to,  and  I  do  award  him,  this  certifi- 
cate as  of  the  first  class ;  or  that  his  bank- 
ruptcy has  not  wholly  arisen  from  unavoidable 
losses  and  misfortunes,  and  that  he  is  entitled 
to,  and  I  do  award  hiniv  this  certificate  as  of 
the  second  class ;  or  that  his  bankruptcy  has 
not  arisen  from  unavoidable  losses  or  mis- 
fsrtuoes^  and  that  he  is  only  entitled  to,  and  I 


may  plead  the  general  issue,  and  give  this  act 
ana  the  special  matter  in  evidence." 

205.  Bankrupt  having  obtained  his  certifi- 
cate, free  from  arrest,— certificate  to  be  evidence 
of  the  bankruptcy  and  nroceedings,  and  bank- 
rupt in  execution  may  be  discharged.  (See  5 
&  6  Vict.  c.  122,  s.  42.) 

206.  "  No  such  certificate  shall  be  delivered 
to  the  bankrupt  until  af^r  the  expiration  of  the 
time  allowed  for  entering  an  appeal ;  and  if  an 
appeal  be  duly  entered  agadnst  the  judgment  of 
such  Court  for  the  allowance  of  the  certificate, 
and  notice  thereof  be  given  to  the  Court  in 
such  manner  as  may,  by  any  general  rule  or 
order  to  be  made  in  pursuance  of  this  act,  be 
directed,  the  certificate  shall  be  further  kept  by 
the  Court,  and  abide  the  judgment  of  the  Vicc- 
Chancellor  thereupon ;  and  upon  any  appeal 
duly  entered  and  prosecuted  relating  to  the 
certificate  or  to  the  judgment  of  the  Court  as 
to  any  offence  under  this  act  charged  against 
the  bankrupt,  the  Vice-Chancellor  shall  have 
power  to  rescind  or  vary  the  order  of  the  Court 
below,  or  to  make  such  other  order  thereon  as 
he  may  think  fit ;  and  upon  an  order  for  the 
allowance  of  any  certificate  by  the  Vice-Chan- 
cellor, and  whether  with  conditions  or  not,  or 
after  a  suspension  thereof  by  order  of  the  Vice- 
Chancellor  or  not,  such  certificate  may  be  al- 
lowed and  signed  by  the  Court  below,  or  by 
the  Vice-Chancellor." 

207.  Allowance  or  refusal  or  suspension  of 
certificate,  except  in  case  of  appeal,  to  be  final 
and  conclusive,  unless  obtained  fraudulently, 
in  which  case  Court  may  order  rehearing. 

Estates  Tail  and  Copyholds. 

208.  Clauses  in  3  &  4  W.  4,  c.  74,  with  re- 
spect to  the  disposition  of  estates  tail  under 
bankruptcies,  extended  to  proceedings  under 
petition  for  adjudication. 

209.  Court  may  make  sale  of  copyhold  lands 
for  the  benefit  of  creditors.  (6  Geo.  4,  c.  IG, 
s.  68). 

210.  Vendees  of  copyhold  lands  shall  com- 
pound with  the  lord  for  their  fines.    (6  Geo.  4, 
c.  16,  s.  69). 
*' Arrangements  between  Debtors  and  Creditors. 

211.  "  Any  such  trader  unable  to  meet  his  en- 
gagements with  his  creditors,  and  desirous  of 
laying  the  state  of  his  affairs  before  them,  un- 
der the  superintendence  and  control  of  the 
Court  of  Bankruptcy,  and  of  submitting  him- 
self to  the  jurisdiction  of  the  Court,  in  manner 
hereinafter  mentioned,  may  present  a  petition  to 
the  Court,  setting  forth  the  true  cause  of  such 
inability,  and  praying  that  his  person  and  pro- 
perty may  be  protected  from  all  process  until 
further  order ;  and  the  Court,  on  such  petition, 
shall  have  power  to  grant  protection,  and  may 
renew  the  same  from  time  to  time  as  it  shall 
think  fit,  and,  if  the  petitioner  be  in  prison  or 
in  custody  for  debt,  may,  except  m  the  cases 
next  hereinafter  mentioned,  —^-^  ^'-  ^rr.rr.^r\u 
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ate  rdease^  either  abeolutely  or  on  conditkm, 
and  may  take  bail  for  his  attendance  at  the  se- 
veral sittings  of  the  Court  hereinafter  mention- 
ed :  Provided  always,  that  the  Court  shall  not 
order  such  release  where  it  shall  appear  by  any 
judgment,  order,  commitment,  or  sentence  un- 
der which  such  petitioner  is  in  prison  or  in  cus- 
tody, or  by  the  record  or  entry  of  any  such 
judgment,  order,  commitment,  or  sentence, 
and  the  pleadings  or  proceedings  previously 
thereto,  that  he  is  in  prison  or  in  custody  for 
any  debt  contracted  by  fraud  or  breach  of  trust, 
or  by  reason  of  any  p^rosecution  against  him, 
whereby  he  had  been  convicted  of  any  offence, 
or  for  any  debt  contracted  by  reason  of  any 
judgment  in  any  proceeding  for  breach  of  the 
Revenue  I^ws,  or  in  any  action  for  breach  of 
promise  of  marriage,  seduction,  criminal  con- 
versation, libel,  slander,  assault,  battery,  mali- 
cious arrest,  malicious  trespass,  maliciously 
suing  out  a  iiat  in  bankruptcy,  or  maliciously 
filing  or  prosecuting  a  petition  for  adjudication 
of  bankruptcy :  Provided  also,  that  such  re- 
lease shall  in  nowise  affect  any  rights  of  the 
creditor  at  whose  suit  such  petitioner  may  be 
in  prison  or  in  custody  against  such  petitioner, 
except  the  right  of  detaining  him  in  prison  or 
in  custody,  whilst  protected  from  imprison- 
ment by  order  of  the  Court." 

212.  "Every  such  petition  shall  be  in  the 
form  contained  in  the  schedule  A  a.  to  this 
act  annexed,  and  be  filed  and  prosecuted  in  the 
Court  within  the  district  of  which  the  peti- 
tioner shall  have  resided  or  carried  on  busi- 
ness for  six  months  next  inunediately  preced- 
ing the  time  of  filing  such  petition,  unless  the 
seaior  Commissioner  shall  order  the  same  to  be 
filed  and  prosecuted  or  further  prosecuted  in 
any  other  district,  and  which  order  he  shall 
have  power  to  make,  and  the  date  of  filing 
every  such  petition  shall  be  endorsed  thereon, 
and  there  shall  be  filed  therewith  an  afii davit  in 
the  form  contained  in  the  schedule  A  b.  to  this 
act  annexed." 

213.  "  Forthwith  after  the  granting  of  any 
order  for  protection,  the  Court  shall  appoint  a 
private  sitting  to  be  held  at  such  time  and 
place  as  it  may  name,  and  shall  at  the  same 
time  appoint  an  official  assignee  to  act  in  the 
matter  of  such  petition,  and  upon   sufficient 
cause  shown  may,  if  it  shall  think  fit,  direct 
that  the  estate  and  effects  of  the  petitioning 
debtor,  or  any  part  thereof,  shall  be  possessed 
and  received  by  such  official  assignee,  or  be 
taken  possession  of  by  the  messenger  of  the 
Court ;  and  all  stock,  monies,  and  other  effects 
of  the  petitioning  debtor,  shall  be  transferred, 
delivered,  and  paid  by  the  official  assignee  into 
the  Bank  of  England,  to  the  credit  of  the  ac- 
countant in  bankruptcy,  to  be  subject  to  the 
like  rule  and  regulation  for  keeping  the  account 
of  the  said  monies  and  other  effects,  and  for  I 
the  payment  and  delivery  in,  investment,  and 
payment  and  deliveiy  out  of  the  same,  as  in 
bankruptcy,  and  the  Court  shall  have  power  to 
examine  on  oath  such  petitioning  debtor,  or  any 
witness  produced  by  him,  or  any  creditor  or 
person  claiming  to  be  a  creditor  of  snch  peti- 


tioning debtor,  and  to  adjourn  such  private 
sitting  or  any  subsequent  private  aittiiig  iroai 
time  to  time  as  it  shall  think  fit ;  and  notice 
of  such  private  sitting  shall  be  given  in  writing 
to  every  creditor  not  less  than  14  days  before 
the  same  is  held,  such  notice  to  be  sent  by  post 
addressed  to  every  creditor  at  bis  last  known 
place  of  bnsiness  or  residence.*' 

214.  "The  petitioning  debtor  shall,  10  days 
before  the  day  appointed  for  the  private  situog 
of  the  Court,  file  in  Court,  and  in  such  form 
as  may  by  any  rule  or  order  to  l>e  made  in  par- 
suance  of  this  act  be  directed,  a  full  account  of 
his  debts,  and  the  consideration  thereof,  and  the 
names,  residences,  and  occupations  of  his  cre- 
ditors, and  also  a  full  account  of  his  estate  and 
effects,  whether  in  possession,  reversion,  or  ex- 
pectancy, and  of  all  debts  and  rights  due  to  or 
claimed  by  him,  and  of  all  property,  of  what 
kind  soever,  held  in  trust  for  him,  and  shall 
therein  set  forth  such  proposal  xb  he  is  able 
to  make  for  the  future  payment  or  the  compro- 
mise of  such  debts  or  engagements,  and  shall 
furnish  the  official  assignee  with  a  copy  of  such 
account." 

215.  "At  the  private  sitting  of  the  Court 
appointed  in  manner  hereinbefore  mentioned,  or 
at  any  adjournment  thereof,  the  creditors  shall 
prove  their  debts,  (such  proofs  to  be  in  all  re- 
spects as  proofs  in  bankruptcy,)  and  the  peti- 
tioning debtor  shall  attend,  and  make  oath  of 
the  truth  of  the  account  filed  by  him,  and  may 
be  examined  thereon ;  and  if  at  such  sitting,  or  at 
any  adjournment  thereof,  three-fifths  in  number 
and  value  of  the  creditors  who  have  proved 
debts  to  the  amount  of  10/.  shall  assent  to  the 
proposal  of  such  petitioning  debtor,  or  to  anf 
modification  thereof,  the  Court  shall  appoint 
another  private  sitting  for  the  confirmation  of 
such  proposal  or  modified  proposal,  such  se- 
cond sitting  to  be  held  not  earlier  than  14  days 
from  the  first  sitting,  and  notice  thereof  in 
writing  shall  be  personally  served  on  every  cre- 
ditor who  was  not  present  by  himself  or  his 
appointed  agent  at  such  first  sitting,  seven 
clear  days  at  least  before  the  day  appointed 
for    such   second   sitting;    Provided  alwajs, 
that  the  Court,   if   it  shall  think    fit,   may 
make  order  in  any  special  case  that  service  of 
such  notice  at  the  last  known  place  of  abode 
or  business,' or  usual  place  of  resort  of  any  cre- 
ditor shall  be  deemed  good  service." 

216.  "  At  the  second  sitting,  or  at  any  ad- 
journment thereof,  the  creditors  may  also  prore 
their  debts,  and  if  three-fifths  in  number  and 
value  of  those  who  have  proved  debts  to  the 
amount  of  10/.  shall  agree  to  accept  such  pro- 
posal as  was  assented  to  at  the  first  sitting,  the 
terms  thereof  shall  be  reduced  into  writing, 
and  the  creditors  shall  sign  the  same;  and  such 
resolution  or  agreement  (subject  to  such  con- 
firmation  as    is  hereinafter  mentioned)  shall 
thenceforth  be  binding  and  of  full  force,  ai 
well  against  the  petitioning  debtor  as  against 
all  persons  who  were  creditors  at  the  date  of  his 
petition,  and  who  had  notice  of  the  said  seve- 
ral sittings  of  the  Coart;  and  the  Court,  if  it 
shall  think  the  same  reasonable  and  proper  to 
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be  exeeutbd,  after  hemtkf;  such  crediton,  by 
themselves,  their  counsel  or  attorneys,  as  may 
desire  to  be  beard  either  for  or  against  such  re- 
solution or  a^^reement,  shall  approve  and  con* 
firm  the  same,  and  cause  it  to  be  filed  and  en- 
tered of  record,  and  shall  grant  to  the  peti- 
tioning debtor  a  certificate  of  the  filing  and  en- 
tering of  record  of  .such  approval  and  confir- 
mation, and  shall  from  time  to  time  endorse  on 
sacb  certificate  a  protection  from  arrest;  and 
such  petitioning  debtor  shall  be  free  from  ar- 
rest at  the  suit  of  any  person  being  a  creditor 
at  the  date  of  his  petition,  and  having  had  such 
several  notice  or  notices  as  aforesaid ;  and  any 
officer  arresting  such  petitioning  debtor  at  the 
suit  of  any  such  creditor,  and  on  eight  of  such 
certificate  and  protection  not  releasing  such  pe- 
titioning debtor,  shall  be  liable  to  such  penalty 
as  is  provided  respecting  bankrapts  in  the  like 
case;  provided,  however,  that  no  such  pro- 
tection shall  be  valid  in  favour  of  any  petition- 
inif  debtor  who  shall  be  proved  to  have  been 
about  to  abscond  beyond  the  jurisdiction  of 
the  Court,  or  who  has  concealed  or  is  conceal- 
ing any  part  of  his  estate  or  effects,  nor  against 
any  creditor  whose  debt  is  not  truly  specified  in 
the  account  filed  by  such  petitioning  debtor, 
nor  against  any  creditor  whose  debt  tias  been 
contracted  by  reason  of  any  manner  of  fraud 
or  breach  of  trust." 

2!7.  "  Any  person  duly  authorized  by  letter 
of  attorney  from  any  creditor  who  has  proved  a 
debt  to  the  amount  of  10/.  and  upwards  shall 
be  entitled  to  vote  on  the  question  of  assent  or 
dissent  to  the  proposal  of  such  petitioning 
trader." 

218.  "From  and  after  the  date  of  the  approval 
and  confirmation  of  such  resolution  or  agree- 
ment all  the  estate  and  efiects  of  such  petition- 
ing trader  shall  vest  in  the  official  assignee  (if 
snch  shall  be  required  by  virtue  of  such  reso- 
lution, and  either  alone  or  jointly  with  anv 
person  or  person,  as  may  be  expressed  in  sucn 
resol'jtion,)  as  fully  as  if  such  official  assignee 
were  an  assignee  under  any  bankruptcy ;  and 
every  such  official  assignee  may  sue  and  be 
sued  as  if  he  were  such  assignee ;  and  in  the 
event  of  the  death,  resignation,  or  removal  of  any 
such  official  assignee,  the  Court  shall  have  power 
to  appoint  another ;  and  if  the  estate  and  effects 
shall  have  vested  in  such  official  assignee,  the 
same  shall  vest  in  the  new  official  assignee  so 
appointed,  in  the  same  manner  as  in  bank- 
ruptcy." 

219.  "The  official  assignee  shall  once  at 
least  in  every  six  months,  or  oftener  if  the  Court 
shall  require  it,  produce  to  the  Court,  on  oath, 
a  full  and  true  account  of  all  monies,  property, 
and  effects  of  such  petitioning  trader  which 
have  come  to  his  hands,  and  of  the  disposal 
thereof;  and  the  Court  shall  examine  the  same, 
and  shall  certify  the  result  of  such  examination, 
and,  if  need  be,  order  payment  to  the  creditors 
of  such  petitioner,  according  to  the  terms  of 
the  resolution  or  agreement,  and  may  in  such 
account  make  all  just  allowances,  and  may 
order  payment  to  the  official  assignee  of  such 
a  sum  as  remuneration  for  his  services  as  shall 
appear  just  and  reasonable." 


330.  **  In  ease  any  difficulty  shall  arise  in  the 
execution  of  the  said  resolution  or  agreement^ 
it  shall  be  lawful  for  the  Court  to  cause  a 
special  sitting  of  the  Court  to  be  held ;  and  the 
resolution  of  the  majority  of  the  creditors  at 
such  sitting  who  have  proved  debts,  to  the 
amount  of  10^.,  to  confirm,  alter,  or  annul  the 
whole  or  any  part  of  such  resolution  or  agree- 
ment, shall  oe  as  valid  as  if  it  had  been  part  of 
the  original  resolution  or  agreement :  Provided, 
however,  that  if  one-third  in  number  and  value 
of  the  creditors  of  such  petitioning  trader  do 
not  attend  such  sitting,  the  resolution  thereof 
shall  not  be  valid  unless  the  same  is  approved 
and  confirmed  by  the  Court." 

231.  "So  soon  as  the  said  resolution  or 
agreement  shall  have  been  carried  into  efifect, 
and  the  creditors  of  such  petitioning  trader 
shall  have  been  satisfied,  according  to  the  tenor 
thereof,  the  Court  shall  give  to  such  petitioner 
a  certificate  under  the  hand  and  seal  of  the 
Commissioner  in  the  form  contained  in  ihg 
Schedule  (A  c.)  to  this  act  annexed,  setting 
forth  the  filing  of  the  petition,  the  resolution  or 
agreement  of  the  creditors,  and  that  the  said 
resolution  or  agreement  has  been  fully  carried 
into  effect;  and  such  certificate  shall  thence- 
forth operate  to  all  intents  and  purposes  as 
fully  as  if  the  same  were  a  certificate  of  con- 
formity under  a  bankruptcy,  except  only  that 
any  debt  which  shall  have  been  contracted 
wholly  or  in  part  by  reason  of  any  manner  of 
fraud  or  breach  of  trust,  or  without  reasonable 
probability  at  the  time  of  contract  of  being 
able  to  pay  the  same,  or  by  reason  of  any  judg- 
ment in  any  prosecution  for  breach  of  the  Re- 
venue Laws,  or  in  any  action  for  breach  of  pro- 
mise of  marriage,  seduction,  criminal  conver- 
sation, libel,  slander,  assault,  battery,  malicious 
arrest,  malicious  trespass,  maliciously  suing  out 
a  fiat  in  bankruptcy,  or  maliciously  filing  or 
prosecuting  a  petition  for  adjudication  of  bank- 
ruptcy, shall  not  be  barred  by  such  certificate." 

222.  "The  Court,  on  being  satisfied  that  the 
official  assignee  has  fully  performed  his  trust, 
shall  give  to  him  a  certificate  thereof  in  the 
form  contained  in  the  Schedule  (Ad.)  to  this 
act  annexed;  and  such  certificate  shall  be  a 
full  release  and  acquittance  to  such  official  as- 
signee, both  in  law  and  equity,  for  all  matters 
done  by  him  as  such  official  assignee." 

223.  "If  the  petitioning  debtor  shall  not 
duly  attend  the  sittings  of  the  Court,  or  if  he 
shall  not  file  his  account  in  manner  aforesaid, 
within  such  extended  time  as  may  be  allowed 
him  by  the  Court  for  such  purpose,  or  if  he 
shall  fail  to  obey  any  order  of  the  Court  which 
may  be  made  in  the  matter  of  his  petition,  such 
petition  shall  be  dismissed ;  and  if  at  the  first 
imvate  sitting  of  the  Court,  or  at  any  adjoup- 
ment  thereof,  the  proposal  of  the  petitioning 
debtor,  or  some  modification  thereof,  be  not 
assented  to,  or  if  at  any  time  after  the  filing  of 
any  petition  for  protection  it  shall  be  shown  to 
the  satisfaction  of  the  Court,  by  any  creditor, 
that  the  debts  of  such  petitioning  debtor  or  auy 
part  thereof  have  been  contracted  by  reason  of 
any  maaoer  of  fraud  or  breach  of  trust,  or  with- 
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out  reasonable  probability  at  the  time  of  con 
tract  of  being  able  to  pay  the  same,  or  by  rea- 
son of  anyjudf^ent  in  any  prosecution  for 
breach  of  the  Revenue  Laws,  or  in  any  action 
for  breach  of  promise  of  marriage,  seduction, 
criminal  conversation,  malicious  arrest,  or 
malicious  prosecution  of  a  bankruptcy,  or  if  it 
shall  be  shown  that  the  affidavit  filea  with  his 
petition  was  wilfully  untrue,  so  far  as  concerned 
the  assets  readv  to  be  produced  by  him,  or  that 
he  has  not  maae  a  full  disclosure  of  his  debts 
and  credits,  estate  and  effects,  and  is  not  desir- 
ous of  making  a  bond  fide  arrangement  with  all 
his  creditors,  or  that  his  proposal  to  that  effect 
is  not  reasonable  and  proper  to  be  executed 
under  the  direction  of  the  Court,  or  that  he  has 
postponed  the  presentation  of  his  petition  longer 
than  was  excusable,  or  if  within  three  months 
of  the  time  of  presenting  his  petition  he  shall 
have  assigned,  transferred,  or  made  away  with 
any  portion  of  his  estate  or  effects  otherwise 
than  in  due  course,  or  shall  have  voluntarily 
done  or  suffered  any  act  whereby  his  goods 
shall  have  been  taken  in  execution,  it  shall  be 
lawful  for  the  Court  to  adjudge  such  petitioning 
debtor  a  bankrupt,  and  to  adjourn  all  further 
proceedings  in  the  matter  into  the  public  Court, 
and  to  advertise  such  adjudication,  and  appoint 
sittings  for  choice  of  assignees  and  for  last 
examination,  as  in  bankruptcy;  and  the  pe- 
titioning debtor  shall  thenceforth  be  amenable 
to  the  jurisdiction  of  the  Court  in  the  same 
manner  as  any  other  bankrupt,  and  any  pro- 
posal which  may  have  been  made  or  assented 
to  or  confirmed  shall  be  wholly  and  altogether 
void ;  and  the  Court  shall  have  power,  at  any 
time,  on  the  application  of  any  creditor,  to  ap- 
point a  private  sitting  for  the  purpose  of  such 
inquiry,  and  may  summon  before  it  such  pe- 
titioning debtor,  or  any  other  person,  and  ex- 
amine him  upon  oath  touching  such  matters ; 
and  every  such  summons  and  examination  shall 
be  enforced  in  such  manner  as  summonses  and 
examinations  are  enforced  in  matters  of  bank- 
ruptcy." 

Arrangements  by  Deed. 

224.  '*  Every  deed  or  memorandum  of  ar- 
rangement now  or  hereafter  entered  into  be- 
tween any  such  trader  and  his  creditors  and 
signed  by  or  on  behalf  of  six-sevenths  in  num- 
ber and  value  of  those  creditors  whose  debts 
amount  to  10/.  and  upwards,  touching  such 
trader's  liabilities,  and  his  release  therefrooj, 
and  the  distribution,  inspection,  conduct,  ma- 
nagement, and  mode  of  winding-up  of  his  estate, 
or  all  or  any  of  such  matters,  or  any  matters 
having  reference  thereto,  shall  (subject  to  the 
conditions  herein-after  mentioned)  be  as  ef- 
fectual and  obligatory  in  all  respects  upon  all 
the  creditors  who  shall  not  have  signed  such 
deed  or  memorandum  of  arrangement  as  if  they 
had  duly  signed  the  same ;  and  such  deed  or 
memorandum,  when  so  signed,  shall  not  be  or 
be  liable  to  be  disturbed  or  impeached  by  rea- 
son of  anv  prior  or  subsequent  act  of  bank- 
ruptcy: Provided  always,  that  every  creditor 
shall  be  accounted  a  creditor  in  value  in  respect 


of  such  amount  only  as,  upon  an  account  fairly 
stated,  after  allowing  the  value  of  moitgaged 
property  and  other  such  available  securities  or 
liens  from  such  trader,  shall  appear  to  be  the 
balance  due  to  him." 

225.  "  No  such  deed  or  memorandum  of  ar- 
rangement shall  be  effectual  or  obligatory  upon 
any  creditor  who  shall  no^  have  signed  the 
same,  until  after  the  expiration  of  three  months 
from  the  time  at  which  such  creditor  shall  hare 
had  notice  from  such  trader  of  his  suspension 
of  payment,  and  of  such  deed  or  memorandum 
of  arrangement,  unless  such  trader  shall  within 
such  time  obtain  from  the  Court  an  order  or 
certificate  of  the  said  Court  declaring  or  certi- 
fying that  such  deed  or  memorandum  of  ar- 
rangement has  been  duly  signed  by  or  on  be- 
half of  such  majority  of  the  creditors  as  afore- 
said; and  it  shall  be  lawful  for  the  Court 
within  the  district  of  which  the  trader  shall 
have  resided  or  carried  on  business  for  six 
months  next  immediately  preceding  his  sus- 
pension of  payment  to  make  such  order  or  cer- 
tificate on  the  petition  of  any  such  trader,  and 
to  exercise  jurisdiction  in  and  over  the  matters 
of  any  such  application ;  and  no  creditor  who 
shall  not  have  had  14  days'  notice  of  any  in- 
tended application  for  such  order  or  certificate 
as  aforesaid  shall  be  bound  thereby." 

226.  "  When  the  trustee  or  inspector  under 
any  such  deed  or  memorandum  of  arrangement, 
or,  if  there  shall  be  no  such  trustee  or  inspec- 
tor, when  any  two  of  the  creditors,  shall  be 
satisfied  that  six-sevenths  in  number  and  value 
of  the  creditors  whose  debts  amount  to  10/. 
and  upwards  have  signed  such  deed  or  memo- 
randum, it  shall  be  lawful  for  such  trustee  or 
inspector,  or  for  such  two  creditors,  as  the  case 
may  be,  to  certify  the  same  to  the  Court  in 
writing,  and  such  certificate  shall  be  filed  with 
the  Registrar  of  the  Court,  and  shall  thereupon 
be  primd facie  evidence  in  all  Courts  of  law  and 
equity  that  such  deed  or  memorandum  of  ar- 
rangement has  been  so  signed." 

227.  "  Every  such  certificate  as  last  aforesaid 
shall  have  appended  thereto  a  full  account  of 
the  debts  of  such  trader,  together  with  the 
names,  residencen,  and  occupations  of  his  credi- 
tors, and  shall  be  accompanied  by  an  affidavit 
by  such  arranging  debtor  verifying  the  same ; 
and  any  omission  in  such  account,  or  the  in- 
sertion therein  of  any  debt  not  really  existing, 
or  of  any  larger  amount  of  debt  than  that  really 
existing,  and  which  shall  appear  to  the  Court 
to  have  been  made  through  the  culpable  negli- 
gence or  fraud  or  evil  intention  of  such  ar- 
ranging  debtor,  with  intent  to  defraud  any  of 
his  creditors,  shall  deprive  him  of  the  beneHt 
of  the  provisions  made  for  his  relief,  and  of  the 
discharge  proposed  in  any  such  deed  or  memo- 
randum of  arrangement :  Provided  always,  that 
any  omission,  insertion,  or  incorrectness  in 
such  account,  which  shall  not  have  been  made 
through  such  culpable  negligence  or  fraud  or 
evil  intention  as  aforesaid,  shall  not  defeat  or 
otherwise  affect  such  deed  or  memorandum  of 
arrangement." 

228.  "llie  creditors  of  every  such  trader 
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shall  have  the  same  rights  respectively  as  to 
8et-o^,  mutual  credit,  lien,  and  priority,  and 
joint  and  separate  assets  shall  be  distributed,  in 
like  manner  as  in  bankruptcy ;  and  no  creditor. 
shall  be  prejudiced  or  affected  by  being  a  party 
to  any  such  deed  or  memorandum  of  arrange- 
ment as  aforesaid,  or  by  such  deed  being  obli- 
gatory upon  him  as  to  his  right  or  remedy 
against  any  person,  other  than  such  trader;  and 
every  pereon  who  would  be  entitled  to  prove  in 
bankruptcy  shall  be  deemed  a  creditor  within 
the  meaning  of  the  provisions  of  this  act,  with 
respect  to  arrangements  by  deed." 

229.  "If  any  creditor  of  any  arranging 
debtor  shall  be  desirous  to  show  that  the  ad- 
ministration of  the  estate  of  such  arranging 
debtor  has  not  been  duly  conducted  in  confor- 
mity with  such  deed  or  memorandum  of  ar* 
raojfement,  it  shall  be  lawful  for  him  to  apply 
to  the  Court  by  petition,  supported  by  affidavit, 
stating  any  facts  or  circumstances  to  show  that 
sach  administration  has  not  been  duly  con- 
ducted, and  thereupon  the  Court  shall  have  full 
power  and  it  is  hereby  fully  authorized  to  con- 
sider the  subject  matter  of  such  application, 
and  if  it  shall  think  fit  may  direct  any  inquiry, 
and  in  such  manner  as  it  shall  thinlc  proper, 
into  the  subject  of  such  applicaUon,  anu  gene- 
rally may  make  such  order  and  exercise  such 
jurisdiction  in  or  over  the  subject  matter  of  such 
application  and  the  costs  thereof  as  to  the  said 
Court  shall  appear  just." 

Composition  after  Bankruptcy. 

230.  **  Any  bankrupt,  at  any  time  after  ad- 
judication of  bankruptcy  shall  have  been  made 
against  him,  shall  call  a  meeting  of  his  creditors 
(whereof,  and  of  the  purport  whereof,  2 1  days' 
notice  shall  be  given  in  the  London  Gazette), 
and  if  the  bankrupt  or  his  friends  shall  make 
an  offer  of  composition,  and  nine-tenths  in 
number  and  value  of  the  creditors  assembled 
at  such  meeting  shall  agree  to  accept  the  same^ 
another  meeting  for  the  purpose  of  deciding 
upon  such  offer  shall  be  appointed  to  be  holden, 
whereof  such  notice  shall  be  given  as  aforesaid, 
and  if  at  such  second  meeting  nine-tenths  in 
number  and  value  of  the  creditors  then  present 
Aall  also  agree  to  accept  such  offer,  the  Court 
shall  and  may,  upon  such  acceptance  being 
testified  by  them  in  writing,  and  upon  payment 
of  such  sum  as  the  Court  shall  direct,  annul 
the  adjudication  of  bankruptcy,  and  supersede 
or  dismiss  the  fiat  or  petition  for  adjudication, 
and  every  creditor  of  such  bankrupt  shall  be 
bound  to  accept  of  such  composition  so  agreed 
to." 

231.  "  In  deciding  upon  the  offer  of  compo- 
sition no  creditor  whose  debt  is  below  20/., 
shall  be  reckoned  in  number,  but  the  debt  due 
to  such  creditor  shall  be  computed  in  value; 
and  any  creditor  to  the  amount  of  50/.  and  up- 
wards residing  out  of  England  shall  be  person- 
ally served  with  a  copy  of  the  notice  of  the 
meeting  to  decide  upon  such  offer  as  aforesaid 
and  of  the  purpose  for  which  the  same  is  called 
so  long  before  such  meeting,  as  that  he  may 
hare  time  to  vote  thereat, and  such  creditor  shall 


be  entitled  to  vote  by  letter  of  attorney,  executed 
and  attested  in  manner  required  for  a  creditor's 
voting  in  the  choice  of  assignees ;  and  if  any 
creditor  shall  a^ree  to  accept  any  gratuity  or 
higher  composition  for  assenting  to  such  offer 
he  shall  forfeit  the  debt  due  to  him,  'together 
with  such  gratuity  or  composition;  and  the 
bankrupt  shall  (if  thereto  required)  make  oath 
before  the  Court  that  there  has  been  no  such 
transaction  between  him,  or  any  person  with 
his  privity,  and  any  of  the  creditors,  and  that 
he  has  not  used  any  undue  means  or  influence 
with  any  of  them  to  attain  such  assent." 

Of  Evidence, 
232.  "The  proper  officer  of  the  Court  in^ 
London  and  in  the  several  districts  in  the- 
country  shall,  on  the  reasonable  request  of  any 
bankrupt  or  arranging  debtor,  or  of  any  cre- 
ditor of  such  bankrupt  having  proved  his  debt, 
or,  in  the  case  of  an  arranging  debtor,  when  the 
debt  of  the  creditor  has  been  admitted  in  the 
petition  or  proved,  or  the  attomev  of  any  such 
bankrupt,  oebtor  or  creditor,  produce  ana  show 
to  such  bankrupt,  debtor,  creditor,  or  attorney, 
at  such  times  as  the  Court  shall  direct,  every 
fiat,  petition  for  adjudication  of  bankruptcy, 
adjudication  of  bankruptcy,  and  petition  for 
arrangement,  against  or  by  such  bankrupt,  and 
all  orders  and  proceedings  under  an^  such  fiat, 
petition,  or  adjudication,  and  the  Court  shall 
order  the  official  assignee  or  officer  of  the 
Court,  as  the  case  may  be,  to  permit  such  bank- 
rupt, debtor,  creditor,  or  attorney  to  have  in- 
spection at  all  reasonable  times  of  all  books, 
papers,  and  writings  relating  to  the  matters  of 
such  fiat,  petition,  or  adjudication,  and  the 
estate  of  the  bankrupt  or  debtor  in  the  posses- 
sion of  the  assignees,  or  filed  in  Court  m  such 
matter,  and  permit  him  to  inspect  and  examine 
the  same ;  and  such  official  assignee  or  such 
officer  shall  provide  for  any  such  bankrupt, 
debtor,  creditor,  or  attorney  requiring  the  same 
an  office  copy  of  such  fiat,  petition,  or  other 
proceeding,  books,  papers,  and  writings  as 
aforesaid,  or  of  such  part  thereof  as  shall  be  re- 
quired, receiving  such  fee  or  sum  or  rate^  of 
charge  as  may  be  authorized  in  that  behalf," 

233.  If  bankrupt  shall  not  dispute  fiat  or 
petition  the  Gazette  to  be  conclusive  evidence 
of  the  bankruptcy  as  against  the  bankrupt  and 
against  persons  whom  he  might  have  sued  had 
he  not  been  adjudged  bankrupt. 

234.  In  actions,  (other  than  those  brought 
by  the  assignees  in  cases  in  which  the  bankrupt 
might  have  sued  had  he  not  been  bankrupt)  by 
or  against  any  person  acting  under  the  bank- 
ruptcy, no  proof  required  at  the  trial  of  the 
petitioning  creditor's  debt,  trading  or  act  of 
bankruptcy,  unless  notice  be  given  that  these 
matters  are  disputed.    (6  Geo.  4,  c.  lo,  s.  90.) 

235.  The  same  in  suits  in  equity.  (6  Geo.  4, 
c.  16,  s.  91.)  .  ,  ,   , 

236.  Proceedings  purporting  to  be  sealed 
with  the  seal  of  the  Court  receivable  in  evidence. 
(2  &  3  Wm.  4,  c.  114,  ss.  8  &  9,  and  6  Geo.  4, 
c.  16, 88.  96  and  97.)  , 

237.  "All  Courts,  judges,  justices,  and  pcr- 
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sons  judicially  acting,  and  other  officers^  shall 
take  judicial  noUce  of  the  signature  of  any 
Commissioner  or  registrar  of  the  Court,  and  of 
the  seal  of  the  Court,  subscribed  or  attached  to 
any  judicial  or  officii  proceeding  or  document 
to  be  made  or  signed  under  the  provisions  of 
this  act." 

238.  "A  copy  of  a  declaration  of  insolvency 
under  this  act,  purporting  to  be  certified  by  the 
Lord  Chancellor's  Secretary  of  Bankrupts  or 
any  of  his  clerks  as  a  true  copy,  shall  be  re- 
ceived as  evidence  of  such  decimation  having 
been  filed," 

239.  ^opy  of  petition  under  Insolvent  Debt- 
ors' Act  in  England,  or  in  India,  to  be  admitted 
as  evidence.  (1  &  2  Vict.  c.  UO,  s.  105,  and 
11  &  12  Vict.  c.  21, 8.  74.) 

240.  "  A  copy  of  the  London  Gazette  and  of 
any  newspaper  containing  any  such  advertise- 
ment as  is  by  this  act  directed  or  authorized  to 
be  made  therein  respectively  shall  be  evidence 
of  any  matter  therein  contained,  and  of  which 
notice  is  by  this  act  directed  or  authorized  to 
be  given  by  such  advertisement;  and  all  pro- 
ceedings or  notices  required  by  this  act  to  be  in- 
serted in  the  London  Gazette  shall  be  marked 
with  the  seal  of  the  Court  from  which  such 
proceedings  or  notices  shall  be  issued  and  cer- 
tified by  one  of  the  registrars  of  the  said  Court.'* 

241.  Provisions  of  Lord  Denman's  Act  (6 
&  7  Vict.  c.  85)  to  be  applicable  to  proceedings 
under  this  act  or  any  question  arising  there- 
upon. 

242.  On  death  of  witness,  office  copy  of  de* 
position  to  be  evidence,  as  in  5  &  6  Vict.  c.  122, 
s.  25. 

243.  ''Affidavits  to  be  made  or  used  in 
matters  of  bankruptcy,  or  in  any  matter  or  pro- 
ceeding whatever  unaer  this  act,  shall  and  may 
be  sworn  before  the  Court,  or  any  Commis- 
sioner, Registrar,  or  Master  thereof,  or  before 
a  Master  in  Ordinary  or  Extraordinary  of 
the  High  Court  of  Chancery,  or  before  any 
clerk  of  affidavits,  assistant  clerk,  or  second 
assistant  clerk  of  affidavits  of  the  High  Court 
of  Chancery,  or  in  ScoUand  or  Ireland  before 
such  Master  Extraordinary  aforesaid,  or  before 
a  magistrate  of  the  county,  city,  town,  or  place 
where  any  such  affidavit  shall  be  sworn,  or 
elsewhere  before  a  magistrate  and  attested  by  a 
notary,  or  before  a  British  minister,  consul,  or 
vice-consul." 

244.  Affidavit  of  prisoner  may  be  sworn  be- 
fore visiting  justice  or  keeper  of  prison.  (S  &  9 
Vict.  c.  127,  s.  7.) 

245.  Evidence  may  be  taken  vivd  voce  or 
upon  affidavit.  (5  &  6  Vict.  c.  122,  s.  68,  and 
6  Geo.  4,  c.  16,  s.  46.) 

246.'  Banknipt  and  bankrupt's  wife  to  be 
examined  upon  declaration  instead  of  oath. 
(8  &  9  Vict.  c.  48.) 

Solicitors, 
247.**  "  Every  solicitor  of  the  High  Court  of 


Chancery  heretofore  or  hereafter  duly  admitted 
as  a  solicitor  of  the  Court  of  BankrupV^  in 
manner  directed  by  the  statute  passed  in  tbe 
parliament  holden  in  the  sixth  and  sereatli 
years  of  the  reign  of  her  present  Mdesty,  in. 
tituled  '  An  Act  for  consohdating  and  amend- 
ing several  of  the  Laws  relating  to  Attorney:: 
and  Solicitors  practising  in  England  ami 
Wales,'  and  subject  to  the  provisions  in  the 
same  act,  may  appear  and  plead  in  any  pro- 
ceedings in  the  Court,  without  bong  required 
to  employ  counsel ;  and  in  case  anj  person, 
not  being  such  sohdtor,  shall  practise  in  the 
Court  as  a  solicitor,  he  shall  be  deemed  guilty 
of  a  contempt  of  Court,  and  be  liable  to  aJl  the 
penalties  incident  thereto." 

Costs. 

248.  The  1  &  2  Vict.  c.  110,  ss.  18, 19, 20, 
so  far  as  the  same  relate  to  orders  of  the  Lord 
Chancellor,  or  of  the  Court  of  Review  therein 
referred  to,  in  matters  of  bankruptcy,  and  the 
powers  given  by  the  same  act  to  the  Lord 
Chancellor  and  the  said  Court  of  Review  in 
matters  of  bankruptcy,  shall  extend  to  and  be 
applicable  to  orders  of  the  Lord  ChanceUor 
and  of  the  Vice- Chancellor  in  matters  of  bank- 
ruptcy under  this  act. 

249.  "  The  Court  may  in  all  matters  before 
it  award  such  costs  as  to  such  Court  shall  seem 
fit  and  just ;  and  in  all  cases  in  which  co&ts 
shall  be  so  awarded  against  ansrperson,  it  shall 
and  may  be  lawful  for  such  Court  to  cause 
such  costs  to  be  recovered  from  such  person 
in  the  same  manner  as  costs  awarded  by  a  rule 
of  any  of  the  Superior  Courts  at  Westminster 
may  be  recovered,  and  that  the  like  remedies 
may  be  had  upon  an  order  of  such  Court  for 
costs  as  upon  a  rule  of  any  of  the  said  Superior 
Courts  for  costs." 

250.  "Every  person  sununoned  to  attend 
before  the  Court  as  a  person  known  or  sus- 
pected to  have  any  of  the  estate  of  the  bank- 
rupt in  his  possession,  or  who  is  supposed  to 
be  indebted  to  the  bankrupt,  shall  have  such 
costs  and  charges  as  the  Court  in  its  discretion 
shall  think  fit ;  and  every  witness  summoned 
to  attend  before  the  Court  shall  have  his  ne- 
cessary expenses  tendered  to  him  in  like  mao- 
ner  as  is  now  by  law  recjuired  upon  service  of 
a  subpoBua  to  a  witness  m  an  action  at  law. 

Offences  against  the  Bankrupt  Laws. 

251.  Bankrupt  not  surrendering,  or  not  de- 
livering up  books,  &c. ;  or  removing,  conceal- 
ing or  embezzling  estate,  guilty  of  felony  anil 
liable  to  transportation.  (5  &  6  Vict.  c.  122, 
8.  32.) 

252.  Bankrupt  destroying  or  falsifying  books, 
&c.,  guilty  of  a  misdemeanour,  and  liable  to 
imprisonment  for  three  years.  (5  &  6  Vict»c. 
122,  8.  34.) 

253.  Bankrupt,  within  three  months  pre- 
ceding his  bankruptcy,  obtaining  goods  on 


»  A  bankrupt  and  his  wife  are  still  to  be  the  suggested  as  to  the  right  of  solicitors,  which 
only  persons  expressly  exempted  from  the  I  was,  as  we  contended,  erroneously  supposed  to 
obligation  of  an  oath.  have  been  affected  by  the  repealing  section  of 

^  Thi«  clause  puts  an  end  to  the  doubts  '  the  6  &  7  Vict.  c.  73. 
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credit  under  fiiUe  pretence  of  dealing  in  the 
ordinary  course  of  trade,  guilty  of  a  misde- 
meanor, and  subject  to  two  years'  imprison- 
ment.    (5  &  6  Vict.  c.  122,  8.  36.) 

254.  Punishment  of  false  evidence,  or  swear- 
ing or  affirming  anything  iiedse,  as  in  6  &  6 
Tict.  c.  122,8.  11. 

256.  Court  may  direct  prosecution  to  be  in- 
stituted.    (5  &  6  Vict.  c.  122,  s.  36.) 

256.  "If  at  the  sitting  appointed  for  the  last 
examination  of  any  bankrupt,  or  ^t  any  ad- 
journment thereof,  it  shall  appear  to  the  Court 
that  the  bankrupt  has  committed  any  of  the 
offences  hereinafter  enumerated,  the  Court 
Rball  refuse  to  grant  the  bankrupt  any  further 
protection  from  arrest ;  and  if  at  any  sitting  or 
adjourned  sitting  for  the  allowance  of  the  cer- 
tificate of  any  bankrupt  it  shall  appear  that  he 
has  committed  any  of  such  offences,  the  Court 
shall  refuse  to  grant  such  certificate,  or  shall 
suspend  the  same  for  such  time  as  it  shall 
think  fit,  and  shall  in  like  manner  refuse  to 
grant  the  bankrupt  any  further  protection/' 
Offences  referred  to : 

"  First. — If  the  bankrupt  shall  at  any  time 
after  the  issuing  of  the  fiat  or  filing  of  the  pe- 
tition for  adjudication  of  bankruptcy,  or  within 
two  months  next  preceding  the  issuing  of  such 
fiat  or  the  filing  of  such  petition,  with  intent  to 
conceal  the  state  of  his  affairs,  or  to  defeat  the 
objects  of  the  Law  of  Bankruptcy,  have  de- 
stroyed any  book,  paper,  deed,  writing,  or 
other  document  relating  to  his  trade,  dealings, 
or  estate. 

*'  Second. — If  the  banknq)t  shall,  with  the 
like  intent,  have  kept  or  caused  to  be  kept 
false  books,  or  have  made  false  entries  in,  or 
withheld  entries  from,  or  wilfully  altered  or 
falsified,  any  book,  paper,  deed,  writing,  or 
other  document  relating  to  his  trade,  dealings, 
or  estate. 

"Third. — If  the  bankrupt  shall  have  con- 
tracted any  of  his  debts  by  any  manner  of 
fraud,  or  by  means  of  false  pretences,  or  shall 
by  any  maimer  of  fraud,  or  by  means  of  false 
pretences,  have  obtained  the  forbearance  of  any 
of  his  debts  by  any  of  his  creditors. 

'*  Fourth.— If  the  bankrupt  shall  at  any  time 
within  two  months  next  preceding  the  issuing 
of  the  fiat  or  the  filing  of  the  petition  for  ad- 
judication of  bankruptcy  fraudulently,  in  con- 
templation of  bankruptcy  and  not  under 
pressure  from  any  of  his  creditors,  with  in- 
tent of  diminishing  the  sum  to  be  divided 
among  his  creditors,  or  of  giving  an  undue 
preference  to  any  of  his  creditors,  have  paid  or 
satisfied  any  such  creditor,  wholly  or  in  part, 
or  have  made  away  with,  mortgaged,  or 
charged  any  part  of  his  property,  of  what  kind 
soever. 

"  Fifth. — If  the  bankrupt  shall  at  any  time 
after  the  issuing  of  the  fiat  or  the  filing  of  the 
petition  for  adjudication  of  bankruptcy,  and 
with  intent  to  diminish  the  sum  to  be  aivided 
among  his  creditors,  or  to  give  an  undue  pre- 
ference to  any  of  his  creditors,  have  concealed 
from  the  Court  or  his  assignees  any  debt  due 
^0  or  from  hun,  or  have  concealed  or  made 


away  with  any  part  of  hie  property,  of  what 
kind  soever. 

Sixth. — If  the  bankrupt  shall,  imder  his 
bankruptcy,  or  at  any  meeting  of  his  creditors 
withm  three  months  next  preceding  the  issuing 
of  the  fiat  or  the  filing  of  the  petition  for  ad- 
judication of  bankruptcy,  have  attempted  to 
account  for  any  of  his  property  by  fictitious 
losses  or  expenses. 

"  Seventh. — If  the  bankrupt  shall,  within  six 
months  next  preceding  the  issuing  of  the  fiat 
or  the  filing  of  the  petition  for  adjudication  of 
bankruptcy,  have  put  any  of  his  creditors  to 
any  unnecessary  expense  by  any  vexatious  or 
frivolous  defence  or  delay  to  any  suit  for  the 
recovery  of  any  debt  or  demand  provable 
under  his  bankruptcy,  or  shall  be  indebted  in 
costs  incurred  in  any  action  or  suit  vexatiously 
brought  or  defended. 

*'  Eighth. — If  the  bankrupt  shall,  at  any  time 
after  the  issuing  of  the  fiat  or  the  filing  of  the 
petition  for  adjudication  of  bankruptcy,  have 
wilfully  prevented  or  withheld  the  production 
of  any  book,  paper,  deed,  writing,  or  other 
document  relating  to  his  trade,  dealings,  or 
estate. 

"  Ninth. — ^If  the  bankrupt  shall,  during  his 
trading,  have  wilfully  and  with  intent  to 
concesd  the  true  state  of  his  affairs,  have 
omitted  to  keep  proper  books  of  account ;  or 
shall  wilfully,  and  with  intent  to  conceal  the 
true  state  of  his  affairs,  have  kept  his  books 
imperfectly,  carelessly,  and  negligently." 

267-  "The  assignees  for  the  time  being  of 
the  estate  and  effects  of  any  bankrupt,  when 
the  accounts  relating  to  his  estate  shall  have 
become  records  of  the  Court,  shall  be  deemed 
judgment  creditors  of  sucji  bankrupt  for  the 
total  amount  of  the  debts  which  shall  by  such 
accounts  appear  to  be  due  from  him  to  his 
creditors ;  and  every  creditor  of  any  bankrupt, 
immediately  after  tne  proof  of  his  debt  shall 
have  been  admitted,  shall  be  deemed  a  judg- 
ment creditor  of  such  bankrupt  to  the  extent 
of  such  proof;  and  the  Court,  when  it  sha 
have  refused  to  grant  the  bankrupt  any  further 
protection,  or  shall  have  refused  or  suspended 
his  certificate,  shdl,  on  the  application  of  such 
assignees  or  of  any  such  creditor,  grant  a  cer- 
tificate under  the  seal  of  the  Court,  in  the  form 
contained  in  Schedule  B  a.  to  this  act  annexed, 
and  every  such  certificate  shall  have  the  effect 
of  a  judgment  entered  up  in  one  of  her  Ma- 
jesty s  Superior  Courts  of  Common  Law  at 
Westminster  until  the  allowance  of  the  certifi- 
cate of  conformity  of  such  bankrupt ;  and  the 
assignees  or  the  creditor  to  whom,  according 
to  such  certificate,  the  bankrupt  shall  be  in- 
debted as  therein  mentioned,  shall  be  there- 
upon entitled  to  issue  and  enforce  a  writ  of 
execution  against  the  body  of  such  bankrupt ; 
and  the  production  of  any  such  certificate  to 
the  proper  officer  of  any  such  Superior  Court 
shall  be  sufficient  authority  to  him  to  issue  and 
seal  such  writ,  and  it  shall  be  lawful  for  such 
Superior  Court  Ao  make  such  orders  and  rules 
in  that  behalf  as  to  them  shall  9eem  fit :  pro- 
vided always,  that  every  such  last-mentioned 


326 


Banknipt  Law  CouoUdation  Aei» 


certificate  shall  be  deemed  to  bave  been  can- 
celled and  discbarged  by  the  allowance  of  the 
certificate  of  conformity  of  such  bankmpt  from 
the  time  of  such  allowance ;  provided  also,  that 
no  execution  by  virlue  of  any  certificate  which 
shall  be  granted  to  any  creditor  or  assignees  as 
aforesaid  shall  be  issued,  nor  shall  any  such 
certificate  or  execution  in  any  manner  afiect 
any  estate  or  eflfects  which  shall  come  to  or  be 
acquired  by  the  bankrupt,  after  the  allowance 
of  his  certificate  of  conformity." 

258.  "  The  assignees  for  the  time  being  may 
issue  and  enforce  execution  upon  any  such 
certificate  as  last  aforesaid  as  fully  to  all  in- 
tents and  purposes  as  the  assignees  to  whom 
such  certificate  shall  have  been  originally 
granted." 

259.  *'  If  any  bankrupt  shall  be  taken  in  exe- 
cution after  the  refusal  of  protection,  or  after 
the  refusal  or  suspension  of  his  certificate,  he 
shal]  not  be  discharged  from  such  execution, 
until  he  shall  have  been  in  prison  for  the  full 
period  of  one  year,  except  by  order  of  the 
Court :  Provided  always,  that  this  enactment 
shall  not  take  eflfect  until  after  the  expiration 
of  six  months  from  the  commencement  of  this 
act,  and  then  only  against  such  persons  as 
shall  have  been  adjudged  bankrupt  under  this 
act,  and  for  offences  committed  after  the  com- 
mencement of  this  act." 

260.  Any  person  refusing  to  be  sworn,  or 
refusing  to  answer,  or  not  fully  answering,  or 
refusing  to  sign  examination,  or  to  produce 
books,  &c.,  may  be  committed.  (6  Geo.  4,  c. 
16,  ss.  24,  34,  36,  37.) 

261.  Questions  to  be  particularly  specified 
in  warrant.     (6  Geo.  4,  c.  16,  s.  39.) 

262.  Assignees  under  fiats  issued  on  or 
prior  to  11th  November,  1842,  retaining  un- 
claimed dividends,  to  be  liable  to  pay  20/.  per 
cent,  beyond  the  sum  retained,  and  costs  at 
the  discretion  of  the  Court.  (6  &  6  W.  4,  c. 
29,  8.  7.) 

263.  Official  assignee  not  filing  certificate 
of  unclaimed  dividends,  subject  to  penalty. 
(6&7W.  4,  c.  27,  S.7.) 

264.  Such  unclaimed  dividends,  ^c,  to  be 
carried  to  the  unclaimed  dividend  account. 
(6  &  7  W.  4,  c.  27,  s.  8.) 

265.  Assignee  disobeying  direction  to  pay 
^r  invest  money  and  retaining  it  or  permitting 
co-assignee  to  retain  or  employ  it,  to  be 
charged  mth  201.  per  cent.  (6  Geo.  4,  c.  16, 
«.  104.) 

266.«  "  If  any  person  shall  disobeyjany  rule 
or  order  of  the  Court  duly  made  by  such 
Court  for  enforcing  any  of  the  purposes  and 
provisions  of  this  act,  or  of  any  other  act  here- 
after to  be  in  force  relating  to  the  subject- 
matters  of  this  act,  or  made  or  entered  into  by 
consent  of  such  person  for  carr}'ing  into  effect 
any  of  such  purposes  or  provisions,  the  Court 
may,  by  warrant  in  the  form  contained  in 
schedule  B  b.  to  this  act  annexed,  commit  the 

*  This  clause  is  taken  froiif  the  Joint-Stock 
Companies'  Remedies  Act,  (7  &  8  Vict.  c.  Ill, 
«.  19,)  but  it  is  altered  in  some  important  par- 
ticulars. 


person  so  offending  to  the  Qneen'a  priscm,  or 
to  the  common  gaol  of  any  county,  city,  or 
place  where  he  shall  be  found,  or  where  he 
shall  usually  reside,  there  to  remain  without 
bail  or  mainprise  until  such  Court,  or  the 
Vice-Chancellor  or  the  Lord  Chancellor,  shall 
make  order  to  the  contrary." 

267.  "  If  the  debt  stated  by  the  pcdtioninif 
creditor  in  his  affidavit  or  in  his  petitioD  for 
adjudication,  and  verified  by  affidavit,  to  be  due 
to  him  from  any  trader,  shall  not  be  really  due, 
or  if  after  a  fiat  issued,  or  petition  for  adjudi- 
cation of  bankruptcy  filed,  it  shall  not  have 
been  proved  that  the  person  against  whom 
such  fiat  has  been  issued  or  petition  filed  had 
committed  an  act  of  bankruptcy,  and  wu  a 
trader  at  the  time  of  the  issuing  of  the  fiat  or 
filing  of  such  petition,  and  it  shall  also  appear 
that  such  fiat  was  issued,  or  that  such  petition 
was  filed,  fraudulentiy  or  maliciously,  the 
Court  shall  and  may,  upon  petition  of  the 
person  against  whom  any  such  fiat  or  petitioD 
was  so  issued  or  filed,  examine  into  tiie  same, 
and  order  satisfaction  to  be  made  to  him  for 
the  damages  by  him  sustained." 

268.  Penalty  on  petitioning  creditor  com- 
pounding with  trader  after  the  bankruptcy,  as 
in  6  Geo.  4,  c.  16,  s.  8. 

269.  Penalty  on  persons  concealing  bank- 
rupt's effects,  and  allowance  to  persons  making 
discovery  thereof. 

270.  Penalty  for  obtaining  money,  goods, 
&c.,  as  an  inducement  to  forbear  opposition 
or  to  consent  to  allowance  of  certificate.  (5  & 
6  Vict.  c.  122,  8.  41.) 

271.  Penalty  on  officers,  &c.,  taking  fees  not 
allowed  by  act.    (1  &  2  W.  4,  c.  56,  s.  8.) 

272.  "  Any  person  who  shall  insert  or  cause 
to  be  inserted  in  the  London  Gazette,  or  in  any 
newspaper,  any  advertisement  under  this  act 
without  authority,  or  knowing  the  same  to  be 
false  in  any  material  particular,  shall  be  guilty 
of  a  misdemeanor." 

273.  "  If  any  person  shall  forge  the  signa- 
ture of  any  Commissioner,  or  registrar,  or  of 
the  accountant,  Master,  or  other  officer  of  the 
Court,  or  shall  forge  or  counterfeit  the  seal  of 
the  Court,  or  knowingly  concur  in  using  any 
such  forged  or  counterfeit  signature  or  sea>, 
for  the  purpose  of  authenticating  any  such 
proceeding  or  document,  or  shall  tender  in 
evidence  any  such  proceeding  or  document  uath 
a  false  or  counterfeit  signature  of  any  such 
Commissioner,  registrar,  accountant.  Master, 
or  other  officer,  or  a  false  or  counterfeit  seal  of 
the  Court,  subscribed  or  attached  thereto, 
knowing  the  same  signature  or  seal  to  be  false 
or  counterfeit,  every  such  person  shall  be 
guilty  of  felony,  and  shall  be  liable  to  the 
same  punishment  as  any  offender"  under  the 
8  &  9  Vict.  c.  113. 

274.  Penalty  on  gaoler  for  escape.  (See  6 
Geo.  4,  c.  16,  s.  38.) 

276.  Apphcation  of  forfeitures.  (5  &  6  Vict 
c.  122,  s.  82.) 

276.  Definition  of  terms  "  Lord  Chancellor," 
"Vice-ChanceUor,"  "The  Court,"*  "Court of 


The  Court"  means  the  Court  of  Bank- 
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Bankniptcy/'  "Senior Comm'wsioiier,"  "Fiat* 
and  "Rat  in   Bankruptcy,"    "Annulling/ 
"Month,"  "ABaigneee,'^  "Oath,"  "Bank  of 
England,"  number  and  gender. 

"  In  all  cases  in  which  any  particular  num- 
ber of  days  is  in  any  article  prescribed,  or  shall 
be  mentioned  in  any  rule  or  order  of  Court 
which  shall  at  any  time  be  made  under  this 
act,  for  the  doing  of  any  act,  or  for  any  other 
purpose,  the  same  shall  be  reckoned,  in  the 
absence  of  any  expression  to  the  contrary, 
exclusive  of  the  first  and  inclusive  of  the  last 
day,  unless  the  last  dav  shall  happen  to  fall  on 
a  Sunday,  Christmas  Day,  Good  Friday,  Mon- 
day  or  Tuesday  in  Easter  week,  or  a  day  ap- 
pointed for  a  public  fast  or  thanksgiving,  in 
vbich  case  the  time  shall  be  reckoned  exclusive 
ofthat  day  also." 

277.  Act  to  extend  to  aliens  and  denizens. 

278.  Act  may  be  amended,  Ike, 


bankruptcy  to  be  proceeded  in  on  a  substituted 
debt. 

U.  Order  annulling  adiudication. 

y.  Search-warrant  under  hand  and  seal  of 
Commissioner.  ' 

A  a.  Petition  for  arrangement. 

A  b.  Atiidavit  in  support  of  petition  for  ar^ 
rangement. 

A  c.  Certificate  to  petitioning  trader. 

A  d.  Certificate  to  official  assignee. 

B  a.  Certificate  to  assignees  or  to  a  creditor 
to  entitle  them  to  issue  writ  of  execution. 

B  b.  Warrant  against  person  disobeying  any 
rule  or  order  of  Court. 


SCHEDULES. 

A.  Act  and  parte  of  acts  repealed.  (See 
ante.  p.  298,  for  enumeration  of  statutes  in  this 
schedule.) 

B.  Return  by  official  assignee,  showing  state 
of  every  bankruptcy  under  his  charge  and  not 
finally  wound  up. 

C.  Stamp  duties  on  documents.  (See  ante, 
p.  300,  where  this  schedule  is  printed.) 

I).  Declaration  of  insolvency  by  trader. 

E.  Writ  of  summons  to  be  served  on  mem- 
ber of  parliament. 

F.  Affidavit  for  summoning  a  trader  debtor. 

G.  Particulars  of  demand  and  notice  requir- 
mgpayment. 

H.  Summons  of  trader  debtor. 

I.  Admissh')n  of  debt  by  trader  debtor. 

J.  Deposition  by  trader  debtor  that  he  has 
good  answer  to  creditors'  demand  or  some  part 
thereof.  •  *^ 

K.  Form  of  bond  to  pay  admitted^  demand. 

L.  Admission  of  debt  by  trader  debtor 
8JRned  out  of  Court. 

AI.  Petition  by  a  creditor  for  adjudication 
of  bankruptcy. 

^^  Affidavit  of  truth  of  allegations  in  pe- 
tuion. 

0.  Petition  by  a  trader  for  adjudication  of 
bankruptcy  against  himself. 

P-  Order  to  prosecute  a  petition  for  adjudi- 
cation of  bankruptcy  in  a  particular  district. 
.  Q.  Order  to  consolidate  proceedings,  or  to 
impouod  any  petition  for  adjudication  of  bank- 
ruptcy and  the  proceedings  thereunder,  or  any 
part  thereof. 

R.  Order  to  transfer  a  petition  for  adjudi- 
cation of  bankruptcy,  &c.,  from  the  Court  in 
one  district  to  the  Court  in  another  district. 

'">.  Form  for  General  Docket  Book. 


NOTICES  OF  NEW  BOOKS. 

Form  of  Process  in  Civil  Causes  be/ore  the 
Sheriff  Courts  of  Scotland.  By  Johk 
Maclaurin,  W.  S.,  Sheriff-Substitute 
of  Argyllshire,  Second  Edition.  Vol.  1 .. 
Edinburgh  :  Oliver  and  Boyd ;  London : 
Simpkin,  Marshall,  and  Co!  1848.  Pp. 
304. 

We  are  always  willing  to  hail  the  meri- 
torious labours  of  our  brethren,  whether  in 
Scotland,  Ireland,  or  the  Colonies ;  and 
therefore  find  space  for  n  brief  notice  of 
Mr.  Maclaurin*  s  Treatise  on  the  process 
and  proceedings  in  Civil  Causes  in  the 
Sheriffs'  Courts  of  Scotland.  From  the 
litle-page,  it  might  be  inferred  that  the 
work  comprised  merely  the  Forms  of  pro- 
ceedings in  these  Courts ;  but  in  truth  it 
treats  of  their  constitution  and  jurisdicti9n» 
and  mode  of  conducting  the  business  as 
well  in  Court  as  in  the  Sheriff  Clerks'  Office. 
It  also  treats  of  ordinary  and  summary  ac» 
tions,  and  of  the  various  modes  of  proof. 

Mr.  Maclaurin's  book  is  very  ably  written, 
well  arranged,  and  so  far  as  we  can  judge, 
his  materials  have  been  carefully  collected 
and  accurately  stated. 

The  author  observes  that, — 


"  If  public  opinion  be  the  test  of  excellence, 
there  can  be  no  doubt  that  within  the  last  2Q 
years  the  procedure  in  Sheriff  Courts  has  un« 
dergone  a  signal  improvement.  Not  only  has 
the  extent  of  their  ordinary  business  beea 
greatly  increased,  but  their  jurisdiction  has 
been  extended  to  various  important  matters, 
formerly  assigned  exclusively  to  the  Court  of 
Session.  That  the  forms  established  by  recent 
enactments  are  most  beneficial  in  their  ten- 
dency, and  calculated  to  promote  the  useful- 


^Ptcy  and  any  Commissioner  or  Comrais- 
iionerB  of  such  Court  acting  as  a  Court  under 
this  act. 


i.  Urder  for  petition  for  adjudication  of  ness  and  efficiency  of  inferior  judicatories,  is 

unquestionable.     It  may  be,  that  some  scope 

for  amendment,  in  a  few  branches  of  these 

forms,  still  remains ;  but  looking  at  the  salu- 

[  tary  results  of  the  present  scheme,  too  much 

Sic  in  the  act,  but  it  is  a  manifest  mistake,  caution  in  the  introduction  of  changes  can 

^d  should  have  been  printed  "  disputed."        [  hardly  be  exercised.    Above  all,  it  is  to  be 
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hoped  that  the  soggestion  bo  often  made,  to 
introduce  Jury  Trial  in  Civil  Causes  into  these 
Courts,  may  not  he  readily  adopted.  That 
mode  of  trial,  it  is  conceived,  is  a  system  based 
solely  on  popular  delusion,  and  which,  in  the 
eyes  of  almost  all  rational  men  of  business,  has 
caused  the  deciding  of  a  suit  involving  contro- 
verted facts,  to  approximate  in  some  measure  to 
a  game  of  chance. 

"  It  is  in  the  hope  of  contributing  to  some 
small  extent,  in  aidin^f  the  practitioner  to  carry 
out  the  provisions  of  the  recent  Acts  of  Sederunt 
applicable  to  Sheriff  Courts,  and  facilitate  their 
working,  that  the  Author  has  been  induced  to 
prepare  the  present  impression — a  task  in  which 
ne  has  also  been  encouraged  by  the  public 
patronage  bestowed  on  the  former  Edition.  His 
sole  aim  has  been  to  render  the  work  practi- 
cally useful,  by  confining  it  entirely  to  an  expo- 
sition of  the  forms  established  by  the  existing 
acts,  and  by  avoiding  speculative  discussion  on 
supposed  le^slative  improvements. — a  course 
entirely  foreign  to  the  subject  in  view." 

But  few  on  this  side  the  Tweed  will 
agree  with  Mr.  Maclaurin,  that  the  Trial 
by  Jury  is  "based  solely  on  popular  de- 
lusion." Whatever  theoretical  objections 
the  system  may  be  liable  to,  it  is  on  the 
whole  practically  beneficial.  Looking  at 
some  recent  cases,  perhaps  a  large  ^r- 
tainly  not  a  bare)  majority  might  be  an 
improvement ;  but  the  alteration  would 
apply  only,  we  believe,  to  one  "  hard  case 
in  a  thousand.  Whether  it  is  worth  while 
to  commence  a  change  which  may  lead  to 
greater  evils  than  it  removes,  demands  grave 
consideration. 

The  evidence  in  these  Courts,  it  appears, 
is  taken  in  writing,  the  supposed  advan- 
tages of  which  are  thus  stated  and  contrasted 
with  the  vivd  voce  practice : — 

"  After  a  full  precognition  has  been  carefully 
taken  in  an  Inferior  Court  process,  and  been 
submitted  with  the  Record  to  a  legal  adviser, 
he  can  in  general  tell,  with  a  degree  of  precision 
approaching  to  certainty,  the  result  of  a  proof. 
But  let  the  same  opinion  be  asked  upon  a  pre- 
cognition taken  preparatory  to  a  Jury  Trial,  the 
prudent  lawver,  while  he  gives  his  own  opinion, 
will  caution  his  client  that  the  nature  of  a  Jury's 
verdict  is  beyond  the  power  of  ordinary  calcu- 
lation. The  danger  of  a  witness  breaking  down 
while  no  tinne  is  afforded  for  supplying*  his 
place — ^the^  risk  of  any  incompetent  evidence 
being  received,  or  good  evidence  rejected — of 
the  charge  being  erroneous  in  any  one  particu- 
lar— or  of  the  verdict  being  in  any  respect  con- 
trary to  evidence, — ^are  only  some  of  the  many 
contingencies  which  are  constantly  occurring, 
and  any  of  which  may  set  aside  a  verdict  and 
demolish  the  whole  proceedings  as  if  no  trial 
had  ever  taken  place.  The  parties,  in  such  an 
event,  are  left  to  go  to  trial  of  new,  and  are 
compelled  to  incur,  a  second  time,  the  same 
heavy  expenses  already  borne  by  them,  being 


at  the  same  time  subjected  to  the  identical 
hazard  as  before,  of  an  abortive  verdict 

"  This  hazardous  procedure  is  unknown  in 
Inferior  Courts.  The  witnesses'  oaths  being  re- 
duced to  writing  continue  permanently  avail. 
able.  If  doubts  exist  on  tne  competency  of 
any  evidence,  it  may  be  sealed  up,  or,  if  thu 
has  not  been  done  by  the  Commissioner,  it  may 
afterwards  be  expunged,  without  affecting  the 
remaining  depositions,  which  will  continue  to 
form  the  grounds  of  decision." 

We  apprehend  that  the  expense  of  taking 
written  depositions  would  not  suit  the  mo- 
dem taste  in  England  of  cheap  and  expe- 
ditious law ;  yet  we  admit  that  our  Small 
Debt  Courts  are  as  far  as  ever  from  perfec- 
tion in  the  administration  of  justice.  The 
last  costly  experiment  has  not  brought  ns  a 
step  nearer  to  the  temple  of  justice. 


SUGGESTED  PROFESSIONAL 
IMPROVEMENTS. 

PBELIHINARY   EDUCATION    OF  ARTICLED 
CLERKS. 

7b  the  Editor  of  the  Legal  Observer. 

Sir, — ^During  the  last  Long  Vacation,  I  ad- 
dressed you  on  some  of  the  questions  relatio: 
to  the  respective  Provinces  of  the  Bar  and  tfa? 
Attorneys ;  and  subsequently  to  that  time  I 
observed  that  you  repeatedly  discussed  yariou^ 
important  points  concerning  the  interests  oi 
the  profession  generally  and  the  attorneys  ir. 
particular.  I  may  have  occasion  hereafter  t^ 
offer  you  some  remarks  on  the  topics  in  qnti- 
tion;  but  for  the  present  I  am  desiroas  a: 
suggesting  for  the  consideration  of  y^^^ 
readers, — whether  the  time  has  not  arrir^I  | 
for  taking  a  further  step,  as  well  in  the  general, 
as  the  legal,  edttceUion  of  the  candidates  who 
seek  admission  on  the  Roll  of  Attorneys.        I 

I  have  attentively  considered  the  numeroui 
letters  that  have  recently  appeared  in  jo^js 
pages  on  "  The  Status  of  Attorneys,"  an^  I 
submit  that  enough  has  been  said  on  that 
subject, — except  in  regard  to  the  causes  of  ih*  i 
w^^opularity  of  lawyers,  upon  which  I  sboulfl  I 
be  glad  to  read  your  own  opinions  more  ^ 
large  than  you  have  yet  stated  them. 

But  whatever  may  be  the  cause,  and  whii- 
ever  the  extent  (great  or  small)  of  the  ilis* 
esteem  in  which  the  vocation  of  an  attomef 
may  be  held,  there  can  be  no  doubt  that 
higher  degree  of  classical  and  general  edoo 
tion  would  raise  the  character  of  that  branci 
of  the  profession  in  public  estimation.  Thi 
several  branches  of  the  medieal  professiot 
have  been  eminently  advanced  by  the  exteO" 
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tire  learning  and  knowledge  which  they  must 
acquire  in  order  to  pass  their  examinations 
and  obtain  the  right  to  practise. 

I  understand  that  in  France  no  man  can 
enter  the  proTeasion  of  the  law  who  has  not 
taken  a  university  degree.  In  other  parts  of 
the  Continent  a  very  extensive  course  of  edu- 
cation is  deemed  essential  before  commencing 
the  gtudy  of  the  law.  In  Scotland,  before  en- 
tering on  the  clerkship  to  a  writer  to  the 
signet,  the  pupil  must  undergo  an  examination 
in  the  classics  and  other  branches  of  a  liberal 
education.  The  proctors  at  Doctors'  Commons 
also  require  certificates  of  a  certain  amount  of 
classical  attainment  before  they  receive  an 
articled  clerk. 

Without  going  so  far  as  to  require  that  the 
articled  clerk  of  an  attorney  and  solicitor  of 
the  Superior  Courts  should  be  a  graduate  of 
ooe  of  our  universities,  I  think  it  would  not  be 
unreasonable  that  he  should  be  able  to  pass  an 
examination  to  a  moderate  extent  in  Latin, 
French,  and  Mathematics ;  and  that  a  certifi- 
cate from  competent  examiners  should  be  pro- 
duced to  the  Master  of  the  Court  upon  the  en- 
rolment of  the  articles. 

If  this  suggestion  were  adopted,  it  would  be 
sufficient,  perhaps,  to  require  only  four,  in- 
stead of  five  years'  service,  whilst  a  graduate 
would  8tin  be  entitled  to  admission  after  three 
years'  service.  The  examination  should  be 
conducted  by  the  professors  or  teachers  at 
certain  colleges  or  pubUc  schools,  but  under 
the  presidency  of  members  of  the  profession, 
who  would  judge  of  the  extent  to  which  the 
examination  should  from  time  to  time  be 
carried. 

Looking  at  the  dimmution  of  the  business 
in  the  Superior  Courts,  it  may  also  deserve  con- 
sideration, whether  it  would  not  be  expedient 
to  limit  each  practitioner  to  ope  articled  clerk, 
and  to  authorise  those  only  who  are  of  a  cer- 
tain standing  in  practice  to  take  an  articled 
clerk.  These*  modes  of  checking  the  injurious 
increase  of  the  profession  and  rendering  the 
persons  admitted  more  competent  for  the  dis- 
charge of  their  duties,  will  be  far  preferable  to 
^  compulsory  payment  of  a  large  premium, — 
though  it  is  probable  that  the  improvements 
referred  to  would  lead  to  a  gradual  increase  in 
the  fee,  proportioned  to  the  advantages  which 
might  be  anticipated. 

I  venture  to  offer  these  suggestions,  which 
I  believe  will  meet  with  the  cordial  approval  of 
many  of  my  brethren,  both  in  the  country  and 
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in  town ;  and,  with  your  permission,  will  hereafter 
state  some  details  for  carrying  them  into  execu- 
tion, in  case  the  suggestions  should  receive  the 
sanction  of  your  readers.  Attornatus. 


PRACTICE  OF  RETAINERS, 

REPORTS  OF  CASES  RELATING  TO  RE- 
TAINERS. 

1.  In  the  case  of  Earl  Cholnumdeley  v.  iMrd 
CUnt<m,  19  Ves.  261 : 

Sir  Arthur  Pigott  said,  "  If  a  counsel  hav- 
ing advised  upon  pleadings  and  evidence,  not 
being  retained,  the  next  da^  receives  a  retainer 
on  the  other  side,  which  he  is  not  only  entitled, 
but,  as  a  servant  of  the  public,  bound  to  re- 
ceive, there  is  no  practice  requiring  notice  to 
be  given  of  that." 

Sir  Samuel  Romilly  said,  "  I  do  not  under- 
stand the  rule  as  to  counsel  to  be  as  it  is  re- 
presented. I  conceive  that  a  counsel  consulted 
confidentiaUy,  cannot  be  counsel  on  the  oppo- 
site side  without  giving  notice.  Great  laxitv,  I 
admit,  prevails  as  to  retainers;  a  difficulty  when 
it  occurs  is  usually  referred  to  some  other 
counsel,  and  the  consequence  is,  that  there  is 
no  general  rule." 

The  Lord  Chancellor  Eldon  said,  "The  prac- 
tice at  the  bar  in  my  time  was  this :  if  a  re- 
tainer was  sent  by  a  party,  against  whom  the 
counsel  had  been  employed,  the  retainer  being 
in  a  cause  between  the  same  parties,  the  coun- 
sel, before  accepting  it,  sent  to  his  former  client, 
stating  the  circumstance  and  giving  him  the 
option.  That  has,  I  beUeve,  been  relaxed; 
and  the  course  now  is,  as  has  been  represented 
at  the  bar.  I  do  not  admit  that  he  is  bound  to 
accept  the  new  brief.  My  opinion  is,  that  he 
ought  not,  if  he  knows  anything  that  may  be 
prejudicial  to  the  former  client,  to  accept  the 
new  brief,  though  that  client  refused  to  retain 
him." 

2.  In  the  case  of  Baylis  v.  Grout,  2  Myl.  & 
K.  316 : 

A  motion  was  made  on  the  part  of  the  de- 
fendants, to  restrain  Mr.  Kindersley  from  act- 
ing as  counsel  for  the  plaintiffs,  from  whom  he 
had  received  a  retainer,  on  the  ground  that  Mr. 
Kindersley  had  draum  the  answer  to  the  bill, 
and  had  otherwise  acted  in  the  progress  of  the 
suit  on  behalf  of  the  defendants. 

Mr.  Biekersteth  said,  "That  although  the 
law  or  practice  of  retainer  was  a  subject  not 
altogether  free  from  obscurity,  and  there  was 
some  doubt  as  to  the  retaining  of  particular 
counsel,  yet  if  any  rule  upon  thu  subject  could 
be  hdd  to  be  clear  and  reasonable,  it  was  where 
a  counsel  had,  by  reason  of  the  part  he  had 
taken  in  a  particular  suit,  possessed  himself  of 
a  knowledge  of  the  case  of  the  party  for  whom 
he  had  previously  acted." 

The  Master  of  the  Rolls,  Sir  C.  Pepys,  said, 
"That  as  the  defendant  had  not  taken  the 
uanalmeans  of  securing  the  professional  assist^ 
ance  of  Mr.  Kindersley,  the  Court  could  not 
interfere.    The  case    cited    {Cholmondeleg  v. 
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dishonesty  in  the  present  case.  It  was  the 
duty  of  a  receiver  to  keep  a  simple  account  of 
moneys  received  and  paid,  which  had  not  been 
done,  but  omissions  had  taken  place,  and  a 
sum  of  1,200/.  had  been  entered  at  a  period 
subsequent  to  its  receipt.  The  receiver  must 
therefore  be  discharged,  and  the  accounts  be 
passed, — the  costs  to  be  costs  in  the  cause. 


tBict'dnnttUav  UntjAt  ISrure. 

Exparte  Rector  of  Loughton,  in  re  London  and 
Birmingham  Railway  Company.  June  12, 
1849. 

RAILWAY.— GLEBE    LANDS.  —  COSTS   OP   SE- 
COND  RE-INVBSTMBNT. 

Where  a  railway  company  had  taken  glebe 
lands  for  the  purposes  of  their  railway, 
and  paid  the  money  into  Court,  and  there 
had  been  an  investment  in  land  of  part  of 
the  purchase-money,  held,  that  they  were 
liable  for  the  costs  of  the  investment  of  the 
residue. 
This  petition  was  presented  by  the  rector  of 
Loughton,  Bucks,  and  prayed  that,  upon  exe- 
cuting a  proper  conveyance  of  lands  purchased 
by  the  raUway,  certain  money  in  Court  might  be 
ordered  to  be  re-invested  and  the  residue  paid 
out  to  the  petitioner,  and  that  the  company 
might  be  ordered  to  pay  the  costs  of  the  re- 
investment in  land  and  of  the  conveyance. 
The  property  sold  consisted  of  6  acres  of  glebe 
land,  and  the  purchase-money,  to  the  amount 
of  2,306/.  \s,  9d,y  had  been  invested  in  consols. 
Nearly  the  whole  had  been  <  re-invested  in  the 
purchase  of  land ;   there  remaining  a  sum  of 
20/.  9«.  5tf.  By  the  80th  sect,  of  the  8  Vict.  c.  18, 
it  is  provided,  that  "  the  costs  of  one  application 
only  for  re-investment  in  land  shall  be  allowed, 
unless  it  shall  appear  to  the  Ck)UTt  of  Chan- 
cery in  England,  or  the  Court  of  Exchequer  in 
Ireland,  that  it  is  for  the  benefit  of  the  parties 
interested  in  the  said  monies  that  the  same 
should  be  invested  in  the  purchase  of  lands,  in 
different  sums  and  at  different  times,  in  which 
case  it  shall  be  lawful  for  the  Court,  if  it  think 
fit,  to  order  the  costs  of  any  such  investments 
to  be  paid  by  the  promoters  of  the  under- 
taking." 

Forster  in  support  of  the  petition ;  Speed 
contrit. 

The  Vice-Chancellor  said,  that  it  would  not 
be  a  forced  construction  of  the  act  to  treat  this 
as  a  simple  case  of  a  second  investment,  and 
to  pay  the  residue  to  the  petitioner.  The  com- 
pany must  therefore,  under  the  80th  section  of 
the  8  Vict.  c.  18,  pay  the  costs  as  prayed. 

VtrMtl^anrellor  SiLIigram. 

Marquis  of  Londonderry  v.  Ovingdon. 
July  16,  19,  1849. 

SUIT  FOR  TITHBB. — PERPETUAL  CURATE.— 
PARTIES. 

In  a  suit  by  an  impropriate  rector  against  the 
owners  and  occupiers  of  burgage  tenements 
for  tithes,  held,  that  the  perpetual  curate 
is  not  a  necessary  party,  and  the  biU  as 
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costs. 
This  suit  was  instituted,  in  respect  of  tiUiRi, 
bv  the  impropriate  rector  of  the  parish  of  St 
GUee,  in  the  coanty  of  Dnrham,  against  the 
owners  and  occupiers  of  certain  aUotme&ts  of 
land  made  under  recent  enclosure  acts. 

The  Solicitor-General  and  Baily  for  the 
plaintiff;  Wood  and  Elderton,  for  the  defend- 
ants, contended  that,  as  the  perpetual  corate 
was  interested  in  the  question,  he  oaght  not  to 
be  made  a  party ;  Bates  for  the  curate. 

The  Vice-Chancdlor,  after  taking  time  to 
consider,  held,  that  the  perpetual  curate  was 
not  a  necessary  party,  and  upon  the  consent 
of  the  plaintiff's  counsel,  dismissed  the  biU  as 
against  the  curate,  with  costs. 


(Before  the  Four  Judges.) 
Exparte  Simpson,    May  28,  June  11, 1849. 

MUNICIPAL   CORPORATION    ACT.— COMPEX- 
SATION   TO  TOWN   CLERK. MANDAMUS. 

Upon  the  dismissal  of  a  town  clerk  on  tit 
passing   q/*  the  Municipal   Corporatms 
Act,  the  mayor,  SfC,  of  the  borough  grtattd 
an  annuity  of  30/.  as  compensation,  vkick 
was,    on   appeal  to    the    Lords  of  tke 
Treasury,  increased    to    50/.  ISs,  2d,  to 
cdmmencefrom  the  date  qf  the  pasan^  of 
the  act.     The  corporation  intimated  to  tkf 
Treasury  that  the  town  clerk  had  remaned 
in  qfiee  until  20th  Janwrry,  1844.    Tk( 
order  was  altered  by  the  insertion  of  /to 
date  as  the  period  from  which  the  annit^ 
was  to  be  payable,  but  it  did  not  appear  6y 
whom  the  alteration  was  made,    A  rule  far 
mandamus  was  made  absolute  catling  (» 
the  corporation  to  pay  the  increased  an- 
nuity from  the  year  1835. 
A  RULE  nisi  had  been  obtained  on  behalf  of 
Mr.  Charles  Simpson,  late  town  clerk  of  th: 
borough  of  Lichfield,  calling  on  the  corpora- 
tion of  the  borough  to  show  cause  why  a  man- 
damus should  not  issue  commanding  them  to 
execute  a  bond  to  secure  to  him  an  annuity  o* 
50/.  185,  2d.  from  the  9th  September,  1835,  a 
compensation  for  the  loss  of  his  office  as  clcii 
It  appeared  that  on  the  passing  of  the  Mum::- 
pal  Corporations'  Act,  Mr.  Simpson  was  re- 
moved from  oflice  and  an  annuity  awards 
him  of  30/.,  which  was,  on  appeal  to  the  LonlJ 
of  the  Treasury,  increased  to  the  sum  of  5f|fc 
18*.  2d.     The   order  of  the  Lords  of  the 
Treasmy  was  returned  to  the  board  with  a£ 
intimation  that  Mr.  Simpson  had  been  con- 
tinued in  office  until    20th  January,  1844; 
whereupon  the  date  was  erased,  but  by  whorn 
did  not  appear,  and  it  was  ordered  that  tw 
annuity  was  to  commence  from  the  20th  Jan . 
1844,  and  against  this  order  the  nrescnt  appli- 
cation was  made  by  way  of  q)peai. 

Talfourd,  Q.  S.,  now  showed  caaw  agaios 
the  rule,  which  was  supported  by  Wkatt^* 
citing  Comyn's  Dig.,  title  Arbitrament,  16  U 
where  an  arbitrator  having  made  his  affira 
was  not  allowed  to  make  another. 


Superior  CwurtB  .•  Qtuett*9Bmeh,-^Common  Pleas.^  Prerogative  Court. 
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The  Court  held,  that,  under  the  eircum- 
stances  of  the  case,  the  rule  onght  to  be  made 
absolate.  Rule  accordingly. 


Court  at  Cammon  fUeni. 

Garrett  v.  Tuck.    June  25,  1849. 

DOWER. — OUTSTANDING  TBRM. — 8TATUTB 
OF  LIMITATIONS. 

la  an  action  of  dower,  the  tenant  set  up  an 
outstanding  term  of  1,000  years,  ana  also 
that  the  demandant  had  claimed  dower  of 
more  acres  than  she  was  entitled  to :    H eld, 
that  she  was  entitled  to  claim  dower  in  any 
lands  of  the  tenant  in  the  parishes  named, 
itnd  held  also,  that  the  outstanding  term 
was  not  extinguished  by  the  3  ^  4  Wm,  4, 
e.  27,  so  as  to  render  the  lands  covered  by 
the  term  liable  to  dower.     Doe  d.  Jacobs  v. 
Phillips,  16  Law  J.,  Q.  B..  overruled. 
This  was  an  action  to  recover  dower  in  cer- 
tain lands  in  Norfolk,  to  which  the  tenant 
pleaded,  first,  that  the  demandant's  husband 
was  living  at   the  issuing  of   the  writ;  and 
secondly,  that  the  husband  was  never  seised  of 
such  an  estate  in  the  lands  in  question  as  could 
give  the  demandant  a  legal  claim   to  dower 
other  than  of  the  reversion.    The  demandant 
obtained  a  verdict  on  the  first  issue,  and  the 
tenant  on  the  second,  with  leave,  however,  re- 
served to  the  demandant  to  move  to  enter  the 
verdict  for  her  on    the  second  issue,  and  a 
rule  nisi  had  accordingly  been  granted.    It 
was  alleged  by  the  tenant,  that  the  lands  in 
question  were  subject  to  a  term  of  1,000  years 
created  by  way  of  mortgage  in   1739.    This 
mortgage  was  paid  off  in  1750,  and  the  lands 
conveyed  with  an  assignment  of  the  term  to 
James  Roberts,  in  trust  to  attend  the  inheri- 
tance, and  the  lands  were  afterwards  devised 
to  James    Robert  Garratt,    the  demandant's 
bofiband,  who  in  1813,  assigned  the  lands  to 
Robert  Tuck,  the  tenant,  and  the  outstanding 
term  to  'William  Farrar,  in  trust  to  attend  the 
inheritance  on  behalf  of  the  tenant. 

It  was  contended  on  behalf  of  the  tenant  that 
die  demandant  had  asked  dower  of  more  acres 
than  the  tenant  had  subject  to  dower.  It  was 
vged  for  the  demandant  that  the  term  had 
been  earrendered  to  attend  the  inheritance, 
and  was,  under  the  3  &  4  Wm.  4,  c.  27,  extin- 
ipiished  by  the  lanse  of  time. 

The  Court  said,  that  the  number  of  acres 
mentioiied  in  the  writ  was  not  material,  as  the 
iemandant  had  a  right  to  demand  dower  of 
my  lands  of  the  tenant  in  the  parishes  named, 
md  which,  on  the  other  hand,  the  tenant 
night  show  were  covered  by  the  outstanding 
crm.  There  had  been  exchanges  made  under 
ndosore  acts,  and  the  lands  had  been  con- 
reyed  to  similar  uses  and  liabilities,  but  no 
nennon  was  made  of  the  term.  It  must  not 
nwever  be  presumed,  that  the  term  was  sur- 
endered  unless  it  covdd  be  proved  that  there 
fas  soch  a  dealing  with  the  land  as  that  no 
eafonafole  man  would  have  so  dealt  with  it 
ithoiit  such  a  surrender  of  the  term.  The  3 
:  4  Wm.  4,  c.  27 f  did  not  apply  to  the  case  of 


an  unsatisfied  term  of  years  assigned  to  attend 
the  inheritance.  The  object  of  the  act  was 
to  operate  between  purchaser  and  purchaser, 
having  adverse  interests,  and  not  between 
trustee  and  cestui  que  trust,  whose  interests 
were  identical.  It  was  clear  from  the  second, 
third,  and  seventh  sections,  that  the  right  of 
entry  in  the  case  of  a  tenancy  atwill  accrued  from 
the  determination  of  the  tenancy  at  will,  and 
not  from  the  commencement  of  the  estate,  and 
a  cestui  que  trust  is  not  to  be  deemed  to  be  a 
tenant  at  will  within  the  seventh  section.  The 
time  of  limitation,  therefore,  does  not  run  from 
the  date  of  the  commencement  of  the  estate, 
but  from  the  determination  of  the  tenancy. 
The  case  of  Doe  d.  Jacobs  v.  Phillips,  16  Law 
J.,  Q.  B.,  269,  which  was  at  variance  with  this 
view,  was  not  a  binding  authority.  The  term 
set  up,  therefore,  was  not  extinguished  under  the 
statute  by  lapse  of  time,  and  the  verdict  for  the 
defendant  under  the  second  issne  must  stand. 
Rule  discharged. 


^rorajsattbe  €ovxt 
Williams  v.  Jones.    June  19,  1849- 

cancelling    will.  —  REMOVAL    OF   FIRST 
SHEET. — ^INTBSTACY. 

Where  a  testator  obtained  his  will  from  the 
custody  of  his  executor^  and  placed  it  in  a 
bureau  and  locked  it  up,  and  upon  his 
death,  the  first  sheet,  conveying  the  estate 
in  trust  and  disposing  of  the  real  estate, 
was  missing,  and  there  was  no  suspicion  of 
its  destruction  by  other  parties,  held,  that 
it  amounted  to  a  cancellation  of  the  will, 
and  the  Court  refused  probate  and  pro^ 
nounced  the  deceased  intestate. 

This  was  a  suit  on  behalf  of  the  widow  of 
Mr.  William  Williams,  of  Langothlen,  North 
Wales,  against  Mr.  Jones,  an  executor  under 
the  will.  The  deceased,  on  the  16th  October 
and  20th  Nov.  1845,  made  a  will  and  codicil, 
and  gave  his  wife  a  life  interest  in  the  property 
to  the  amount  of  250Z.  personal,  ana  90/.  a 
year  real  estate,  and  the  reversion  to  John 
Lloyd,  one  of  his  nephews,  and  died  on  Jan. 
7,  1848.     By  the  codicil,  some  after-acquired 

Property  was  given  to  the  widow  absolutely. 
t  appeared  that  the  deceased  had,  about  12 
montns  before  his  death,  obtained  the  wiU 
from  one  of  the  executors  for  the  purpose  of 
re-consideration,  and  on  his  death  it  was  found 
in  a  bureau  locked  up,  with  the  exception  of 
the  first  sheet,  containing  the  appointment  of 
the  executors  and  trustees  and  the  devise  of 
the  bulk  of  the  estate. 

Drs.  Addams  and  R.  Phillimore  for  the  de- 
fendant, the  executor  under  the  will,  in  support 
of  the  documents,  cited  Davis  v.  Davis,  2  Add, 
223 ;  and  Saunders  v.  Saunders,  6  Notes  Ca,  5 1 S . 

The  Queen's  Advocate  and  Dr.  Jenner,  for 
the  widow,  contended  that  the  deceased  died 
intestate. 

The  Court  held,  that  the  will  had  been  can- 
celled bv  the  testator,  as  the  sheet  removed 
conveyed  all  the  estate  in  trust  and  disposed  of 
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the  real  estate.  There  was  no  suspicion  of  its  { 
having  been  destroyed  by  any  other  person, 
and  the  Court  woula,  therefore,  presume  that  i 
it  was  destroyed  by  the  deceased.  The  Court, ; 
therefore,  pronounced  against  the  will. 

Court  of  3Banliruptrj;. 

{Coram  Mr.  Commissioner  Fane.) 

Anon.    July  27, 1849. 

SEBTOR     AND      CREDITOR      ARRANGEMENT 
ACT. — PETITION. — PRACTICE. 

Held,  that  in  a  petition  under  the  7  ^  S 
Vict.  c.  70,  tfie  time  of  contracting  the 
debt  must  be  specified  or  *he  petition  will 
not  be  entertained, — as  under  the  second 
section  the  Commissioner  can  only  proceed 
if  it  appear  that  at  the  time  of  contracting 
the  debt  the  petitioner  had  reasonable  pro- 
bability  of  paying  the  same. 
In  a  case  under  the  Debtor  and  Creditor 
Arrangement  Act,  (7  &  8  Vict.  c.  70,)  Mr. 
Commissioner  Fane  said,  that  a  debtor  not 
being  a  trader  within  the  meaning  of  the  sta- 
tutes relating  to  bankruptcy,  might,  under  the 
7  &  8  Vict.  c.  70,  with  the  concurrence  of  one- 


third  in  number  and  value  of  his  crediton, 
(testified  by  their  signing  his  petition,)  preseni 
a  petition  to  the  Court  of  Bankruptcy  with  a 
view  to  a  private  arrangement  of  his  affairs. 
Upon  the  presentation  of  such  petition  one  of 
the  Commissioners  is,  under  section  2,  pri- 
vately to  examine  into  the  matters  of  the  said 
petition,  and  if  he  shall  be  satisfied  that  the 
debts  have  not  been  contracted  without  reason- 
able  probability  at  the  time  of  contract  of 
being  able  to  pay  the  same,  the  Commissioner 
is  directed  to  take  certain  proceedings  in  order 
to  carry  the  petition  into  effect.  The  Com- 
missioner, however,  cannot  form  a  judgment 
as  to  the  reasonable  probability  of  the  peti- 
tioner at  the  time  of  contract  to  pay  the  deb; 
unless  such  time  of  contracting  the  liability  i) 
specified  in  the  petition.  In  all  cases,  there- 
fore, where  such  is  not  done,  I  must  decline  to 
proceed.  The  concession  to  the  debtor,  undsr 
this  act,  of  avoiding  publicity,  should  only  be 
extended  to  cases  where  the  inabiUty  to  m;G 
the  debt  is  attributable  to  misfortune,  and  niU 
to  a  case  where  there  has  been  miscondact  ;:i 
the  debtor's  contracting  the  debt  without  wa- 
sonable  probability  at  the  time  of  bis  beisg 
able  to  pay  the  same. 
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PLEADING. 
{For  the  previous  Sections  of  this  Series  of 
Ihe  Digest  in  the  present  Volume,  see, — 

Privy  Council  : 

Appeals,  8S. 
House  of  Lords : 

Appeals,  171. 
Courts  of  Bankruptcy,  211. 
Courts  of  Equity  : 

Ijslw  of  Costs,  234. 

Law  of  Wills,  254. 

Construction  of  Statutes,  271. 

Law  of  Property  and  Conveyancing,  293.] 

CORPORATION. 

Trading  company. — Demurrer. — A  demurrer 
to  a  bill  by  one  of  the  shareholders  of  an  incor- 
porated mining  company,  on  behalf  of  himself 
and  all  the  other  shareholders,  except  the  mem- 
bers of  the  governing  body,  who  were  defend- 
ants, impeaching  several  transactions  of  that 
body,  which  it  appeared  had  been  sanctioned 
by  majorities  at  general  meetings  of  the  share- 
holders, and  amongst  which  was  a  project  to 
vest  all  the  propertv  of  the  company  in  trustees 
for  the  purpose  of  liqmdating  its  affairs,  was 
allowed,  notwithstanding  some  vague  and  ge- 
neral charges  of  fraud  and  misconduct  on  the 
part  of  the  defendants,  and  an  allegation  that, 
by  the  constitution  of  tiie  company,  no  one  but 


the  governing  body  could  convene  a  general 
meeting;  the  specific  acts  complained  of  not 
being  such  as,  in  the  opinion  of  the  Coaitji 
was  incompetent  to  a  majority  of  sharehuldd? 
to  sanction.  Lord  v.  Governor  and  Coap^s 
of  Copper  Miners,  2  PhiU.  740. 
And  see  Demurrer,  4. 

DEMURRER. 

1.  Patent. —A  patentee  filed  a  bill  ag^^nft  i 
person  whom  he  had  licensed  to  use  his  inter- 
tion,  and  the  partner  of  the  latter,  for  an  i> 
count  on  the  footing  of  the  licence,  and  for  an 
injunction  to  restrain  the  defendants  fromo»^* 
the  invention,  in  case  they  should  dispute  b;- 
right  to  the  payments  reser\-ed  by  the  licfD:.. 
on  the  ground  that  the  licence  became  vcuf. 
A  general  demurrer  to  the  bill  was  overrai<J-. 
Haddan  v.  Smith,  416  Sim.  2.  ^ 

2.  Allowances  of  railway  scrip.—Joinder  ^ 
plaintiffs. — Bubble  company. — Three  seTi:::^ 
allottees  of  shares  in  an  intended  railway  cox- 

I  pany  filed  a  bill  against  the  directors,  alltg:r.c 
that  the  deposit  on  the  shares  allotted  to  thcia 
respectively  had  been  wholly  paid  b/^^!^" 
them,  and  that  they  were  jointly  interested  n 
them;  and  further  alleging  circumsuncw ''• 
show  that  the  prospectus,  on  the  faith  o(^'a-^^ 
the  deposit  was  paid,  contained  untrue  ano  oc 
lusive  statemento,  which  had  been  put  fortnr>i 
by  the  defendants  without  any  inquiry  id'**' 
their  truth,  and  that  the  directors  bad  tit 
back  shares  for  the  purpose  of  selling  ueia  i 
a  premium.    The  bill  charged  that  this  wu  ' 
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purpose  tbey  had  in  viev  in  carrying  on  the 
scheme,  and  not  the  benefit  of  the  public ;  and 
praved  for  a  return  of  the  deposit,  with  interest. 
A  demurrer  for  misjoinder  of  plaintiffs  and 
want  of  equity  was  overruled.  Crtdland  v.  Lord 
De  Mauley,  1  De  6.  &  S.  459. 

3.  Bailway  Company, —Contract  not  legally 
fmuied.— Trust, — ^A  contractor  sent  in  a  ten- 
der 10  a  railwav  company  for  the  execution  of 
part  of  the  works,  either  with  a  double  or  single 
line  of  rails.  He  was  informed,  in  writing,  by 
the  en^rineer  of  the  company,  that  his  tender 
was  accepted,  and  that  intimation  was  confirmed 
by  the  directors,  upon  his  attendance  at  one  of 
their  board-meetings,  but  no  document  accept- 
mg  the  tender  wvls  executed  by  the  company, 
in  such  a  manner  as  to  be  binding  at  law ;  nor 
was  any  conclusion  ever  come  to  whether 
there  should  be  a  single  or  a  double  line.  The 
railway  was  afterwards  abandoned,  and  the 
contractor  then  filed  a  bill  seeking  to  have  a 
binding  contract  executed  by  the  company,  or 
to  recover  from  them  tbe  loss  whicb  he  bad 
sustained  in  preparin«r  for  the  works:  Held, 
upon  demurrer,  that  he  had  no  claim  to  relief 
in  equity  upon  the  general  merita  of  tbe  case ; 
and  that  an  allegation,  unsupported  by  any  ad- 
ditional facts,  that  the  company  held  money  in 
their  hands  for  the  purpose  of  paying  the  plain- 
tiff, and  were  tnistees  of  it  for  his  behalf,  under 
an  instrument  in  writing,  was  not  sufficient  to 
sustain  the  bill.  Jackson  v.  North  Wales  RaiU 
ttffy  Company,  1  H.  &  T.  75. 

Cases  cited  in  the  judgment:  Kirk  v.  Bromley 
Union,  t  Phill.  640;  Ambrose  v.  Dunmow 
Union,  9  Beav.  508. 

4.  Misjoinder.  —  Right  of  individual  share- 
holder to  institute  suit  on  account  of  injury  done 
to  corporate  bodg, — A  shareholder  in  a  trading 
company,  who  possessed  both  original  and 
preferential  shares,  filed  a  bill  on  behalf  of  him- 
self and  all  the  other  shareholders,  except  the 
defendants,  complaininff  of  acta  done  by  the 
directors  and  the  other  defendants,  injurious  to 
the  interests  of  the  company.  The  suit  had 
not  been  authorized  by  any  general  meeting  of 
the  shareholders,  but  the  plaintiff  alleged  that 
it  was  not  practicable  for  any  parties  but  the 
directors  to  call  such  a  meeting.  The  acts 
complained  of  consisted  in  improperly  increas- 
ing the  liabilities  of  the  company  by  contracting 
debts  and  otherwise,  and  ot  giving  to  some  of 
the  holders  of  preferential  shares  an  advan- 
tage over  others,  by  changing  their  shares  for 
debentures.  The  acts  were  held  to  be  within 
the  general  powers  of  the  company,  and  were 
done  in  consequence  of,  and,  as  tne  directors 
insisted,  in  accordance  with,  a  resolution  passed 
at  a  general  meeting.  A  demurrer,  on  the  part 
of  the  company,  for  want  of  equity,  was  allowed, 
upon  the  ground  that  an  individual  shareholder 
^as  not  entitled  to  be  plaintiff  in  a  suit  of  such 
a  nature ;  and  that  the  interests  of  the  original 
and  preferential  shareholders  were  not  so  iden- 
tical as  to  admit  of  such  a  bill  being  filed  on  be- 
half of  both  sets  of  shareholders.  Lord  v. 
Co/>/jcr  Miners'  Company,  1  H.  &  T.  85. 
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Cases  cited  in  the  judgment :  Foas  t.  Harbottle* 
«  Hare,  461  ;  Mozley  v.  Alston,  1  Phill.  80O* 
See  Corporation. 


HEIR. 


See  Parties,  1, 

JOINDER. 

See  Demurrer,  2,  4 ;  Parties. 


MULTIFARIOUSNESS. 

^  An  individual  shareholder  in  an  insolvent 
joint-stock  company,  being  sued  at  law  by  a 
banking  firm,  consisting  of  five  partners,  one 
of  whom  was  also  a  shareholder  in  the  com- 
pany, for  a  debt  due  from  the  company  to  the 
bank,  filed  a  bill  against  the  plaintiff  at  law 
and  all  the  other  shareholders  m  the  company*^ 
praying  that  the  affairs  of  the  company  might 
be  wound  up,  and  that,  in  the  mean  time,  the 
action  might  be  stayed.  A  general  demurrer 
by  the  other  four  partners  in  thd  bank  was 
allowed,  on  the  ground  that  the  relief  prayed 
necessarily  involved  the  winding  up  of  the 
affairs  of  the  bank  as  well  as  of  the  company 
which,  if  it  had  been  specifically  prayed,  which 
it  was  not,  would  have  rendered  the  bill  multi- 
farious.   Rheam  v.  Smith,  2  Phill.  726. 

PARTIES. 

1.  Heir. — Administration. — ^Testator  devised^ 
all  his  real  estate  to  his  widow :  Held,  (over- 
ruling -Broirn  v.  iVeatherby,  12  Sim.  6,)  that 
his  heir  was  not  a  necessary  party  to  a  suit  to- 
administer  his  real  estates  under  3  &  4  Wm.  4 
c.  104.     Bridges  v.  Uinaman,  16  Sim.  71. 

2.  A  cause  cannot  be  set  down  on  an  objec- 
tion for  want  of  parties,  under  the  39th  Order 
of  August,  1841,  if  the  objection  is  founded  on 
a  fact  stated  in  the  answer,  but  not  in  the  bill. 
Clark  V.  Webb,  16  Sim.  I6l. 

3.  Cestui  que  trust.— Purchaser, ^Jn  a  suit 
by  the  trustees  of  a  composition  deed  to  com- 
pel  the  assignment  or  to  perfect  the  transfer  of 
a  portion  of  the  trust  property,  the  cestuis  que 
trustent  are  not  necessary  parties ;  but  a  pur- 
chaser, to  whom  the  trustees  had  contracted  to 
sell  the  property  in  question,  is  a  necessary 
party.    Alexander  v.  Cana,  1  De  G.  &  S.  415. 

PARTNERSHIP. 

Bill  of  revivor  and  settlement.-^ A  bill  by  the 
representative  of  a  deceased  partner  against 
the  surviving  partner,  for  an  account  of  the 
partnership  dealings  and  transactions,  contained 
an  allegation  that  the  defendant  had  employed 
and  intended  to  employ  the  assets  of  the  late- 
partnership  in  carrying  on  the  business  on  his 
own  account,  but  prayed  no  relief  in  respect  of 
such  allegation,  and  the  decree  merely  directed 
the  ordinary  partnership  accounts,  reservinff 
further  directions. 

But  on  the  death  of  the  defendant  some 
years  afterwards,  and  before  the  Master  had 
made  liis  report  under  the  decree,  the  same 
plaintiff  filed  a  bill  of  revivor  and  supplement 
against  the  representatives  of  the  Ute  defend- 
ant, respecting  the  allegation  above  mentioned 
as  to  the  employment  of  the  partnership  funds 
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and  praying  ati  account  of  the  profita  made 
thereoy,  in  addition  to  the  UBoal  prayer  for 
carrying  on  the  accounts  directed  by  the  for- 
mer decree :  Held^  (reveraing  the  decision  be- 
low) that  such  biU  was  not,  in  reference  to  the 
decree  in  the  original  suit,  a  supplemental  bill 
in  the  nature  of  a  bill  of  review,  the  new  relief 
founded  upon  the  allegation  above  mentioned 
not  being  inconsistent  with  that  decree,  but  so 
far  from  it,  that  the  accounts  directed  by  the 
decree  were  necessary  to  raise  the  case  for  such 
new  relief,  and  must  have  been  directed,  if  both 
claims  had  been  united  in  one  suit. 

The  question  in  such  cases  turns  upon  the 
matter  of  the  decree,  and  not  upon  allegations 
in  the  original  bill,  to  which  the  decree  does 
not  apply.     Toulmin  v.  Copland^  2  PhilL  711* 

Case  cited  in  the  judgment :  Bainbogge  v.  Bad- 
deley,  2  Phill.  705, 


PATENT. 


See  Demurrer,  1. 

PLEA. 

Negative, — ^Where  a  plaintiff  sues  as  execu- 
tor, but  the  probate  is  insufficientlv  stamped, 
the  defendant,  if  he  pleads  to  the  biil,  ought  not 
to  state  matters  affirmatively,  in  order  to  show 
tlie  insufficiency  of.  the  stamp,  but  ought  to 
plead,  simply,  that  the  plaintiff  is  not  executor. 
Roberts  v,  Madocks,  16  Sim.  55. 

PURCHASER. 

See  Parties,  3. 

RAILWAY. 

See  Demurrer,  2,  3. 

REVIEW,   BILL   OF. 

A  bill  of  review,  or  a  supplemental  bill  in 
the  nature  of  a  bill  of  review,  is  necessary 
where  the  title  or  subject  matter  of  the  claim 
has  been  directly  adjudicated  upon  in  a  former 
suit  by  a  decree  declaring  or  assuming  a  right, 
or,  in  the  case  of  a  dismissal  of  a  bill,  nega- 
tiving it ;  but  an  order  of  dismissal  is  a  bar 
only  when  the  Court  has  thereby  determined 
that  the  plaintiff  had  no  title  to  the  relief 
sought  by  his  bill,  and,  therefore,  the  dismissal 
of  so  much  of  a  bill  as  relates  to  anr  issue 
raised  by  it  which  is  irrelevant  to  the  relief 
prayed,  is  no  bar  to  a  new  bill  by  the  same 
party  for  a  different  object  depending  upon  the 
same  issue. 

The  proper  test  by  which  to  try  whether  a 
bill,  which  recites  a  decree  and  proceedings 
in  a  former  suit,  is,  in  reference  to  such  decree, 
to  be  considered  a  supplemental  bill  in  the  na- 
ture of  a  bill  of  review,  is  to  see  whether,  if 
such  decree  and  proceedings  were  omitted 
from  the  bill,  they  could  be  effectimlly  pleaded 
in  bar  to  it ;  for  which  purpose  it  is  not  suffi- 
cient that  the  plaintiff's  claim  in  the  second 
suit  depends  upon  a  determination  of  some 
issue  at  variance  with  the  determination  of  the 
same  issue  in  the  former  writ,  unless  such  issue 
be  relevant  to  the  objects  of  both  suits,  and  be 
raised  between  the  parties  in  the  same  rights, 
and  in  reference  to  the  same  subject  matter  of 
claim.    Bainbriffffe  v.  Baddeley,  2  Phill.  703. 


Cases  cited  in  the  jaogment :  Daviet  r.  Lord 
Browalow,  Dick.  611 ;  Minor  CaaoBS  of  St. 
Paul's  V.  Crick«tt,  Wigbtw.  30 ;  HugKiosr. 
York  Building  Company,  2  Atk.44}  Balmiu 
V.  Sieveking,  2  MyL  and  Cr.  60t. 

REVIVOR,   BILL   OF. 

See  Pattnerskip. 

8BC0KD  SUIT. 

A  purchaser,  from  the  trustees  under  a  vill 
of  1818,  of  part  of  the  devised  estates,  filed  a 
bill  a^nst  the  trustees,  and  the  parties  beI)^ 
ficially  interested,  suggesting  that  the  will 
had  been  obtained  by  fraud,  and  was  iDyalid. 
but  praying  no  relief  on  that  supposition,  boi 
only  that  the  validity  of  the  will  might  be  Id- 
quired  into,  and  that,  if  it  should  be  found 
to  be  valid,  the  contract  might  be  specifically 
performed.  At  the  hearing,  the  biU  was  dis- 
missed as  against  all  the  defendants,  eicep: 
the  trustees,  and  that  part  of  it  which  went  u 
impeach  the  will  was  dismissed  as  against  tb^ 
trustees  also,  and  the  usual  reference  was  di- 
rected as  to  title,  and  the  Master  hanoc 
reported  in  favour  of  the  title,  a  decree  w* 
ultimately  made  for  specific  perfonnas(S. 
Some  ^ears  after,  the  same  plaintiff  filed  ano- 
ther bill  against  the  parties  in  possession  of  tli^ 
rest  of  the  estates,  under  the  will  of  18  IS,  re- 
citing the  former  decree  and  proceedings;  W^ 
charging  that  the  will  of  1818  had  been  ob- 
tained by  fraud,  and  when  the  testator  was  in- 
competent, and  praying  that  it  might  be  s^ 
aside,  and  that  the  plaintiff  might  be  declartd 
entitled  to  the  estates  under  a  limitation  in  ^ 
prior  will  of  1815,  under  which,  supposing  tbe 
will  of  1818  to  be  invalid,  his  title  had  just  a^ 
crued :  Held,  (reversing  the  decision  belo^.i 
the  decree  and  proceedings  in  the  former  soit 
were  no  bar  to  the  institution  of  the  second,  ob 
the  ground,  Ist.  That  the  issue  raised  by  tk 
first  suit,  as  to  the  validity  of  the  will  of  ISIS. 
was  not  relevant  to  the  object  of  that  guit: 
2ndly.  That  (he  two  suits  were  notbroo^ht  br 
the  plaintiff  in  the  same  right;  or,  Srdly,  for 
the  same  subject  matter  of  claim.  Bainhri^ 
Y.  Baddeley,  2  Phill.  /OS. 

SUPPLEMENTAL   ANSWER. 

Leave  given,  to  a  defendant,  to  file  a  sap^Ie- 
mental  answer,  notwithstanding  the  infonna- 
tion  which  he  wished  to  avail  himself  of,  h^ 
been  obtained  through  a  violation  of  profcf* 
sional  confidence.  Raineock  v.  Young,  1^ 
Sim.  122. 

SUPPLEMENTAL  BILL. 

See  Partnership. 

TRADING  COMPANY. 

See  Corporation,  Demurrer,  4. 

WAIVER  OP   landlord's  TITLB. 

It  ia  Bot  suffident  for  a  party,  who  intead? 
to  rely  upon  a  waiver  of  tide,  to  aliegs  apoa 
his  pleading  the  facts  constitoting  the  wiirer; 
he  must  show  how  he  means  to  use  the  f«^' 
by  alleging  that  the  title  has  been  waived 
thereby.  Cline  v.  Bmimioii^,  iDeGuvi^- 
397. 
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SATURDAY,  SEPTEMBER  1, 1849. 


THE  LORD  CHIEF  BAfiON  AND  THE 
LUNACY  COMMI86ION£Bfi. 

As  statedin  the  povtecript  to  our  last 
nninber,  the  Commissienerg  in  Lunao^ 
have  deemed  It  expedient  to  address  a  letter 
to  the  Lord  Chancellor^  with  reference  to 
their  duties  and  practice,  under  the  8  &  9 
Vict.  c.  100,  in-  consequence  of  certain  ob-* 
senttiona  not  altogether  of  an  extra  judi- 
cial diaraeter,  which  fell  from«  the.  Lord 
Chief  Baron^  upon  the  trial  of  a  case  of 
NkHdge  r.  Ripley,  which  occnpied  the 
Court  of  ^cheqneriit  Nisi  Prras  for  three 
days  at  the  Sittings  after  Trinity  Term  last, 
aad  attracted  considerable  attention  from 
the  singuhiitj  of  the  circumstances  dis- 
doled  bjtheevidsnoe  of  tho'witneases*  The 
ConniasioDera-  letter  was  called,  for  by  ait 
address  (ram  tlie  Houses  of  Comamwi  afew 
days  beftre  tlie  Sessions  closed,  returned 
poisoant  to  sach  address,  and  has  thus  be« 
come  a  public  document. 

Few  of  OUT  readers  will  probably  have 
fcngottea,.  that  "Nottidsie  v.  Ripley^''  was 
an  action  brought  by  a  maiden  laiiyi  of  ma^ 
tnre  age  and  independent  fortune,  agunat 
her  broliier  and  brother-in-law^  for  forcibly 
tAing  her  from  a  village  in  Somerset  where 
she  was  residing  and  confining  her  in  a 
pnTste  lunatic  asylum  in  the  yicinity  of 
the  metoopolis^  for  a  period  of  about  fifteen 
loonths.  Mis»Nottidge,  it  was  admitted^ 
had  not  exhibited  any  symptoma  which  ren« 
^sndher  diaigeron»  to  hermf  or  others-,  bat 
fBtertained  Terr  peculiar  religions' notions 
in  common  widfi  two  of  hermarried  sisters, 
uid  sereral  other  persona,  who  fbrmed  a 
spedea  of  •  relimoos  community,  and  re- 
>wm1  in- a-  bniloing  on.  which  its  inmates- 
basftowid.the  sommrhat  equivooal .  title  of 
tbe  ''^AgenniMine,"  oir"  iUwda  of  Lore/* 
IhriMMAoii  ai*  liirCuininiiria—iimXw 
n^  war  especially  dhreetedtatiieoiM-of 
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Miss  Nottadge^  v^  aoon  after  she  was  con- 
fined in  the  private  asyluaa.  She  was  seen 
and  coDTersed  with,  by  more  than  one  of 
the  Commissioners  on  sereml  occasions^ 
and  a  majority  finally  came  to  the  conclusion 
that  she  might  be  safely  discharged.  There 
was-  no  'Commission  de  lunatico  inquirendo  in 
Miss^Nottidge's  case,  but  she  was  detained*' 
for;  the  period  already  referred  to,  under  the 
authority  of  the'  prdiminary  ord«r  aad  oefv 
tificates  prescribed  by  the  act  8  &  9  Viet.* 
c.  100.  The  order  was  signed  by  one  of* 
the  nearest  relarives  of  the  lady,  and  there 
were  certificates  •  from  two  medical  ipmsA*< 
tioner»  of  respectability  who  had  examined 
the  patient  separately,  and  a  third  irom^he' 
medical  officer  of  the  eatabliBhinent  in  whieh  '• 
she  was  confined,  all  of  which  concurred  in' 
stating,  that  in  the  jndgment  of  the  parties 
signing  these  documents.  Miss  Nottidge  wasi 
of  unsonnd mind,  and  a- proper  sBbjeet  ior.' 
confinement. 

Under  these  cirennstanoesj  the    Chief' 
Baron  was  understood  to  have  expressed  an- 
opinion,  that  as  those  who  caused  the  plain* 
tiff  to  be  confined  did  not  act  under  the 
authority  of  a  Commission,  finding  her  to 
be  a  lunatic,  they  could  not  be  said  to  have 
had  ''the  sanction  of  the  law,"  and  that 
generally,  no  person  ought  to>  be  confined  in  • 
a  lunatie  asylum  <'  unless  dangerons  to  Imp 
self  or  others/'     The  Commissioners  in 
Lunacy  contend  that  great  evils  would  re-> 
suit  to  society  from  the  acceptfmee  uid' 
adoption  of  the  Chief  Baron's  opinion  as  a. 
practical  rule,  and  their  letter  to  the  Chaa^* 
cdlor,  whnb  is*  signed  by  LordAshley^  aa 
chairnnn,  and'  eomiteteigned  by  the  seen*'* 
tary;  contains  a  temperate  vindfcation  of  their/ 
own  conduct;  and  of  the  prmciples  wUdh.^ 
have  governed  them  in  the  exercise  of  their' 
functions,  ^nd  an  elaborate  attempt  to  prove 
the.un8onndniaiiof;the.diotawhiflh  fdf&oni. 
tUe-GUafBasesirott^hedria)  i»c 
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With  reference  to  the  supposed  necessity 
of  a  Comraissloii,  in  order  to  gire  the  con- 
finement of  an  alleged  lunatic  the  sanction 
of  the  law,  the  Commissioners  lay  it  down : 

"  That  proceedings  by  Commission  are,  ge- 
nerally speaking,  advisable  only  where  the  m- 
sanity  is  likely  to  be  of  a  permanent  character, 
and  the  property  of  the  lunatic  is  of  such  a 
nature  as  to  require  them»  and  of  an  amount 
adequate  to  meet  the  expense,  always  Consider- 
able, and,  when  the  Commission  is  contested, 
frequently  very  large. 

"  Wherever  a  reasonable  hope  of  recovery 
exists,  and  the  income  of  the  lunatic  can«  in 
the  mean  time,  be  properlj^  administered  for  his 
benefit  without  a  Commission,  the  general  prac- 
tice amongst  the  friends  and  relatives  of ^  the 
insane  is  to  avoid  resorting  to  proceedings 
which  shall  entail  unnecessary  cost,  which,  by 
the  disclosures  they  occasion,  are  most*  painful  to 
the  fieelmgs  of  the  family,  and  which,  by  the  ex- 
citement Qiey  produce,  are  sometimes  mjurious 
to  the  patient  himself. 

"  It  18  obvious  that  the  finding  of  a  jury  is 
in  no  case  essential,  in  order  legally  to  justi^ 
the  confinement  of  a  person  of  unsound  mina. 
In  fact,  out  of  4,028  private  patients,  (many  of 
them  possessed  of  considerable  property,)  who 
were  confined  in  asylums  on  the  1st  January, 
1842,  only  245  had  been  found  lunatic  by  in- 
quisition.^' 

These  observations  of  the  Commissioners, 
although  conclusive  as  to  the  practice,  leave 
Uie  question  as  to  the  expediency  of  allow- 
ing any  person  to  be  confined  in  a  lunatic 
asylum,  without  previous  investigation  by  a 
responsible  public  tribunal,  precisely  as  it 
stood  before.  The  remarks  of  the  Com- 
missioners upon  the  legality  and  expediem^ 
of  detaining  in  lunatic  establishments,  per- 
sons who,  so  far  as  their  acts  are  concerned, 
may  be  considered  harmless,  are  better  de- 
serving; of  attention,  and  more  Ukely  to  influ- 
ence the  public  mind.  The  word  *'  lunatic," 
is  defined  in  the  act  8  &  9  Vict.  c.  100, 
8.  114,  to  mean  "every  insane  person,  and 
every  person  being  an  idiot,  or  lunatic,  or 
of  unsound  mind,"  and  in  this  act,  as  well 
as  in  the  County  Lunatic  Asylums'  Act, 
(8  &  9  Vict.  c.  126,)  dangerous  lunatics  are 
referred  to,  as  forming  part  onfy  of  the  body 
of  insane  persons  to  be  subjected  to  confine- 
ment and  proper  treatment.  Upon  this 
part  of  the  question  the  letter  of  the  Com- 
missioners thus  proceeds : — 

"  If,  in  practice,  the  class  of  insane  persons 
nlaeed  in  confinement  were  limited  to  such  as 
nad  previously  exhibited  some  dangerous  ten- 
dency, the  main  purpose  of  the  Lsfpslature,  in 
the  statutes  now  in  force,  would  be  frustrated, 
and  a  most  fearful  hazard  be  incurred.  For, 
inasmuch  as  the  tendency  to  danger  first  shows 
itself  more  frequentiy  in  the  latter  than  in  the 
earlier  stafsa  of  the  disease,  when  alone  such 


disease  is  likely  to  be  cured,  a  lam  proportkm 
of  patients  of  this  das*  wonldbe  depmedof 
the  benefit  of  proper  curative  trestment  mfl 
after  they  had  placed  either  themsrives  or  other 
persons  m  peril,  and  had  not  improbably  (owing 
to  the  lapse  of  time)  become  themselfes  in- 
curable. 

'^  Moreover,  the  difficulty  of  ascertaimD^ 
whether  one  who  is  insane  he  dangei'oui  or  not 
is  exceedingly  ^preat,  and  in  sonse  caies^eto 
only  be  determmed  after  minute  obsennto 
for  a  considerable  time.        •        •       •      « 

''  In  respect  to  pauper  lunatics,  it  hu  already 
been  the  subject  of  almost  universal  compUmt, 
that  the  number  of  such  lunatics  has  been  mul- 
tiplied, and  the  country  burthened  to  a  prodi* 
gious  amount,  because  the  poorer  cjass  of  k- 
natics  have  been  allowed  to  remain  at  largCi  or 
kept  in  workhouses,  deprived  of  that  me^ 
treatment  which  a  lunatic  establiriuneat  pro- 
perlv  managed  is  best  calculated  to  aJTord,  nn- 
til  tneir  malady  has  become  incurable. 

"The  misenr  to  lunatics'  families,  and  the 
great  cost  to  the  various  parishes  and  counlkt 
consequent  on  this  course,  it  would  be  difficult 
to  exaggerate, 

"  In  regard  to  private  patients,  if  not  placed 
for  cure  or  care  in  some  nmatic  estabtisbmcBt, 
they  must  be  kept  at  home  under  e?ery  disad- 
vantage to  themselves,  and  be  the  cause  of  greit 
and  unnecessary  expense*  and  of  inexpnaabk 
annoyance  to  their  families.  Tlie  first,  and  an 
essential  proceeding  with  a  view  to  cure,  iii 
generally,  to  detach  the  patient  from  the  aceon 
and  associations  in  the  midst  of  which  hia  di»- 
order  has  arisen.  If  he  were  to  remain  tf 
home,  this  could  not  be  efiectid.  •       •      * 

"Again,  the  habit  and  |{eneral  eoodod 
of  patients  under  the  influence  of  aieBlal 
disease  are  frequenUy  so  violent,  and  at  tina 
so  offensive,  that  it  would  be  to  the  last  dtm 
cruel  and  unjust  to  expose  the  other  nieaiberB 
of  the  famil]^  to  them ;  more  especially  wbere 
there  are  children,  whose  minds  might  reoare 
a  shock,  and  perhaps  be  incorably  injured  bf 
continually  witnessing  the  paroxysms  or  oiaai- 
acal  extravagances  of  a  lunatic.  Equslly  oi^ 
would  it  be  to  suffer  the  infirmities  of  the  pa- 
tient himself  to  be  exposed  to  the  case  of  lU 
the  members  of  the  household,  ana,  in  many 
cases,  to  the  notice  and  comments  of  the 
neighbourhood  add  of  strangers.  There  are 
cases  of  insanity,  as  your  lordship  is  aware,  in 
which  the  most  distressing  symptoms  sppear, 
in  which  the  character  of  the  individnsl  for  a 
time  becomes  altogether  distorted ;  his  habiti 
filthy;  his  expressions  and  general  conduct 
disgusting.  There  are  also  cases  of  female^ 
suffering  under  a  form  of  mental  disorder  well 
known  to  the  medical  profession,  in  which, 
from  disease,  not  only  the  words,  but  the  ac- 
tions also  of  the  patient  become  absolutdr  no- 
controllable,  where  the  original  and  resl  cha* 
racter  is,  for  a  time,  altogether  subvsrted,  aad 
all  modest  restraint  and  decency  are  absndoaed. 
The  want  of  moral  control,  indeed,  i*  ?oe  ^ 
the  most  common  symptoms  and  indicstioos  of  | 
insanity ;  and  the  actions  and  ezpiesaioaa  of  I 
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lu^o  number  o£  patiante,  suffering,  at  carttin 
penoda,  under  maniacal  excitement,  are  of  such 
a  nature,  that  it  becomee  an.  imperatira  duty  to 
protect  and  shield  them  from  observation  as 
much  as  poaaible.  The  priracv  indispenaable 
in  caaea  of  this  sort  can  only  oe  properly  af- 
forded in  houses  adapted  for  the  purpose  of  re- 
ceirinff  lunatics,  who,  there  at  least,  are  se- 
cluded from  the  observation  of  all  persons 
except  those  under  whose  care  they  are  imme- 
diately placed,  and  are  generally  exempted 
from  the  mechanical  restraint  or  coercion  of 
the  person  which,  if  they  were  confined  at  their 
own  homes,  must  frequently  be  inevitable." 

The  following  statement,  in  the  letter  of 
the  Commissioners,  will  go  far  to  allaj  the 
jealous  suspicion  which  a  hastj  considera- 
tion of  the  case  of  "Nottidge  v.  Ripley,'' 
might  have  excited>  as  to  the  possibility  of 
a  person  not  insane  being  compulsorily  de- 
tamcd  in  a  lunatic  estabbshment,  upon  the 
grmmd  that  he  entertained  certain  opinions 
on  rdigions  or  political  subjects,  which  a 
majoritj  of  the  community  might  consider 
extravagant  and  unreasonable : — 

*'  In  the  majority  of  cases  which  come  under 
the  cognisance  of  the  Commissioners,  they 
ham  ttfile  difficulty  in  satisfyinj^  themselves  ae 
to  the  state  of  mind  of  the  patient ;  but  cases 
of  nieety  and  difficulty  occasionally  arise,  ex- 
hibiting such  peculiarities,  and  differing  so  de- 
cidedly in  some  resi)ecte  from  all  others,  that 
the  Commissioners,  in  dealing  with  them,  have 
been  unable  to  lay  down  any  general  rule  or 
prinerole  for  their /guidance.  In  no  ea$e  have 
theaf  aedded  thai  opinions,  however  wild  or  ex- 
trmoagemi,  which  were  common  to  any  class  or 
6od^  qfpereoHs,  either  in  reference  to  reli^ous 
bel6for  otherwise,  constituted  or  amounted  to 
tuMHly.  And  in  no  case  have  they  decided 
thai  a  patient  was  insane,  because  his  symptoms 
resembled,  in  a  greater  or  less  degree,  those  of 
other  patients  whom  they  have  previoaslj 
known ;  but  they  have  considered  each  indi- 
vidual case  as  depending  upon  its  own  special 
drcumstances,  and  have  formed  their  judgment 
accordingly." 

If  a  patient  be  placed  in  an  asylum  with- 
out having  been  of  unsound  mind,  or  if  a 
patient,  (originally  a  fit  subject  for  confine- 
ment,) be  restored  to  a  sound  state  of  mind, 
it  is  distinctly  admitted  to  be  the  bounden 
doty  of  the  Commissioners  to  discharge 
him;  but  other  circumstances  constantly 
arise  itt  which  a  duty  of  equal  deUcacj  and 
reaponsibility  is  thrown  upon  the  Commis- 
sioners, and  in  whidi  much  must  neoessarily 
be  left  to  their  discretion.  The  principles 
upon  which  that  discretion  is  exercised  in 
audi  easeSi  are  thus  stated  in  the  letter  be- 
ftnrens: — 


weak  or  unsound  mind,  appears  to  be  perfectly 
harmless,  the  Commissioners  frequently  pro- 
mote his  liberation,  if  he  have  a  comfortable 
home,  or  any  friends  disposed  to  receive  and 
protect  him  and  his  property  from  injury;  but, 
where  this  is  wanting,  the  Commissioners  do 
not  think  themselves  justified  in  removing  the 
patient  from  the  shelter  of  an  asylum,  and 
leaving  him  at  large  and  unprotected.  Tliey 
consider  it  to  be  quite  clear  that  they  are  not 
bound,  as  a  general  rule,  to  spectdate  upon  the 
chance  that  a  pauent  who,  in  their  opinion,  is 
still  insane,  will  be  perfectly  harmless  if  at 
large,  and  therefore  to  liberate  him  accord- 
ingly. 

"The  person  signing  the  order  for  a  patient's 
confinement  (generally  a  relative  or  friend)  not 
unfrequently,  indeed,  takes  upon  himself  the 
responsibility  of  liberating  a  patient  whilst  still 
under  a  delnsion,  and  before  recovery,  and  the 
Commissioners  have  no  right,  and  never  attempt 
to  interfere.  The  consequence  of  the  prema- 
ture discharge  of  a  lunatic  patient,  however,  ia 
frequently  a  relapse,  and  snould  as  much  as 
possible  be  avoided.'* 

The  above  extracts  sufficiently  indicate 
the  scope  and  objects,  as  well  as  the  style 
and  spirit,  in  which  the  Commissioners' 
letter  is  framed.  The  subject  is  of  still 
^ater  importance,  perhaps  in  a  social  than 
in  a  legal  view.*  We  snould  have  been 
better  pleased  if  the  discussion  had  not  as- 
sumed the  character  of  a  commentary  upon 
observations  falling  from  a  learned  judge  at 
Nisi  Prius.  A  reply  in  such  a  shape  is 
always  inconvenient,  were  it  only  because 
the  judge  is  precluded  from  entering  the 
field  of  controversy,  and  justifying  and  nudn- 
taining  the  opinions  to  which  he  has  given 
utterance  from  the  Bench.  On  the  other 
hand,  it  must  be  admitted,  that  the  effi- 
ciency of  a  public  board,  constituted  like 
that  of  the  Commissioners  in  Lunacy,  and 
invested  with  duties  of  so  grave  and  delicate 
a  nature,  depends  mainly  upon  its  members 
being  able  and  willing,  upon  every  occasion, 
to  enter  into  an  explanation  of  their  officiid 
conduct,  and  to  prove  themselves  entitled 
to  the  public  confidence. 


"Under 
sufficient  ol 


circumstances,  where,  after 
m,  a  patient,  although  of 


*  The  number  of  persons  admitted  between 
the  1st  January,  1846,  and  the  31st  December, 
1848,  into  the  various  lunatic  asylums  in  Eng- 
land and  Wales,  excepting  Bethlem  Hospital, 
and  the  Naval  and  Military  Lunatic  Hospitals, 
which  are  not  under  the  jurisdiction  of  the 
Commissioners  in  Lunacy,  is  thas  stated  in 
the  last  return  of  the  Commissioners ; — "  Pri- 
vate asylums;  males,  2,171>  females,  3,458. 
Pauper  asylums ;  males,  6,155,  females,  6,344. 
Total  of  patients,  17,838.  Discharged  eured: 
private,  malea,  1,103 ;  females,  1,032 ;  pauper, 
males,  1,921 ;  females,  2,281.  DM:  private, 
males,  530;  females,  363;  pa^ttper,  naales, 
2,146 ;  females,  1,672. 
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•NEW  STATUTES  EFFECTING  ALTERA- 
TIONS  IN  THE  LAW. 

[The  Statutes  ofthts  SMaion  piwted  in  the 
last  imd  tbe  present  Voinsiee,  ace  AKfottosr  t — •. 

Buckingham  Assizes,  vol.  37,  p-  408. 

Inclosore  of  Commons,  vol.  37>  p*  408. 

Appointment  of  Overseers  of  Poor,  rol.  37) 
p.  448. 

Law  of  Larceny  Amendment,  vol.  37,  p.  471- 

Annual  Indemnity,  vol.  37,  p.  489. 

Petty  Sessions  in  Counties  and  Boroughs,  p. 
"78,  ante. 

Maintenance  of  Poor  out  of  Workhouses,  p. 
101,  ante. 

Costs  of  Distraining  for  Highway' Rates,  p. 
127,  ante. 

Defective  Powers  of  Leasing,  p.  187. 

Sheriff  of  Westmoreland,  p.  220,  ante. 

Passengers'  Regulation,  p.  239. 

Relief  of  Poor  in  Cities  and  Boroughs,  p. 
259. 

Small  Debts,  p.  280. 

Bankruptcy  Law  Consolidation  Act,  pp.  297> 
317.] 

^OIMT-BTOCK     COMFANIBS     WINOINO«UP 
AUMNDUMVT  ACT,  1849. 

12  &  13  ▼ICT.  C.  108. 

An  Act  to  amend  the  Joint- Stock  Companies 
"Wmding-up  Act,  1848.    [1st  August,  1849.] 

J  The  Important  clauses  of  this  act  are  given 
y  and  the  substance  of  the  others.] 

1.  Tile  11  4- 12  Vict.  C.A5,  to  extend  to  ail 
partnerships,  associationSt  and  companies  con- 
sistir^  of  not  less  than  seven  members.  Proviso 
as  to  mining  companies  in  Conura//.— Whereas 
it  is  expedient  to  amend  as  after  mentioned  the 
Joint^Stock  Compmies  Winding-up  Act,  1848, 
11  &  12  Vict.  c.  45  :  Be  it  enacted.  That  not- 
svdthstanding  anythiiigin  the  said  act  coatamed 
importing  a  moreliauted  apfiUcation  thereof,  the 
same  shall  apply  to-all  partnerthipa,  associations, 
and  companies  whereof  the  panners  omssoci- 
ates  are  not  less  than  seven  in  number,  whether 
incorporated  or  unincorporated,  and  whether 
formed  or  subsisting' before  or  after  the  passing 
of  the  said  act  or  this  act,  other  than  and  ercept 
railway  companies  tnooqsMated  by  act  «f  par- 
liament, to  which  -companies  such  act  shall  not 
t»ply :  Provided  idvrays,  that  upon  the  hearing 
of  any  petition  lor  the  dissolation  of  amy  Mich 
partnerahip,  association,  or  company,  the  Court 
shall,  in  considering  thenecesnty  or  expediency 
.  of  any  .such  dissol^ion,  or  the  terms  or  special 
directions  subject  ta  which  it  may  think  fit  to 
allow  such  dissohilion,  hmre  -regard  to  any 
articles  of  paiteership  or  other  osnferaet  which 
•hall  be  tnbsistiBg  oetamen  the  mefliri>er8  of 
•«ch  ptrtnerahip,  association,  or  company: 
Awvided  tievcrtneleas,  Uiat  no^ng  aercin 
commed  shall  afieet  the  Junadietion  of  the 
•CSoart  of  fllHinariai  fin  GormpAU  ;  aad  that  m- 
iteg  iaiya«ct.M«>.iai 
o  contained  shall 


Maanviatt 
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extend  to^anv partneriifaip,  assoniiion,  oreom- 
pwiy  formcu  &r  the  workiog  «f  nnnes  on  Hat 
principle  commonly  called  the  Cost  Book 
Principle,  within  the  sasd  stannaries luid  jmis- 
diction  of  the  said  Court,  unless  the  ownff  or 
owners  of  on&*tenth  in  value  of  ^  sbsretin 
any  euch  mine,  as  shall  appear  on  the  oost 
book,  shall  present  a  petition  to  the  LotdChm- 
•cellor  or  to  tbe  Master  of  the  Rolls  forAe  &- 
solution  and  winding  up,  or  for  thewindifijcnp, 
of  the  affairs  of  such  company,  which  petitipn, 
and  the  parties  thereto,  and  ill  proceedings 
thereupon,  shall  be  sobject  to  tiie  provtnont  of 
this  act  and  the  acts  herein  rcfeiTed  to ;  md 
that  on  such  petition  being  so  pfeseobed,  and 
notice  .thereof  being  ^iven  to.  the  Vice-Waiden 
by  the  party  petitioning,  the  Court  of  the  old 
vice- Warden,  and  the  registrar  and  officers 
thereof,  shall  cease  from  entertaining  and  deal- 
ing with  any  cause  touching  such  mine,  except 
so  far  as  may  be  attewed  and  ^ireoted  hj  viik 
of  the  Court  of  Chancery,  en  regard  to  soy 
cause  then  or  to-be  theraafter  brought  in  ^e 
Court  of  the  said  Yioe-WardMi,  or  in  ngard  to 
any  proceeding  to  be  taken  in  fiartheEUice  of 
the  said  petition  and  the  purposes  of  this  act 
and  the  acts  herein  referred  to ;  and  that  the 
said  Vice- Warden  and  Registrar,  in  taking  soct 
proceeding,  shall  have  all  the  paarars  vMi 
any  district  Commissioner  of  the  Gooct  of 
Bankruptcy  now  has  in  any  matter  which  by 
virtue  of  this  act  and  the  octs  huBOia  rrfoRd 
to  may  be  brought  before  him. 

2.  Petition  for  dissolution,  Ac,  to  headier- 
tised  in  ncnrapafiers  and  in  GoseNe. 

3.  The  petition  for  4iis8ol«tioii,'^B&,  flsf  be 
verified  by  adffidavit. 

4.  fVindingnpmderpmidmffsmU.'^Viai^ 
provision  in  the  said  act  ooHtmoed  for  «Q- 
powering  her  Majesty's  High  Ooort  of  Chin- 
eery  in  England  and  ireland  -napecliielf*  io 
any  .decree  or  order  for  the  diasolntion  sfa 
company  or  of  -any  other  association  or  atft- 
ner^p  as  tiierein  mentioned,  to  be  made  in 
any  suit  then  pending  or  diereafterto  beiaiti- 
tuted,  and  also,  by  any  order  to  be  madeifter 
a  decree  for  the  oissolutaon  of  a  oompaB^r as- 
sociation, or  partnership  in  any  swdi  iait»to 
order  that  the  affairs  of  such  conpaoy,  aw- 
ciation,  or  partnership  should  be  wound  op 
under  the  provisions  of  the  said  act,  sad  dat 
the  costs  of  winding  up  the  saoie  shouM  be 
paid  and  recovered  according  to  the  proriaM* 
of  the  said  act,  and  for  tbatourposetofve 
directions  as  therein  Bi«atiMMd,'aiiy4aGrBetf 
order  so  to  be  made  to  be  deemed,  if  vfi 
said  Court  should  so  direct,  on  order  abaoiirte 
under  the  said  act,  ehall  extend  in^re^tfc^ 
to  any  decree  or  order  of  the  Court  for  or  re- 
lating to  the  wmding  up  of  Ihe  affairs  of  any 
sueh  company,  association,  or  partnerdi^ss 
therein  mentioned  made  in  any  suit  «o^p>v- 
ing  or  hereafter  Io  be  iawtitvled,  wsd  afaototfty 
order  made  after  a  deereoforor  xtktmff^^ 
winding  up  of  the  affairs  of  a  compaMj,Mt^' 
ation,  or  partnership  in  any  mch  suit. 

^     S,  6iire<iet.>jTfat  h  ahtf^ 

Bilo  ifMiatof  for'  the  omy  bwnyactipg in  ttB'WWv^ 


^9t9I^BwWMiU''^^mf9tti^^BlitBMtt99K9  *flt  vHtfuMP* 
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'vy^'iKiy  coiniittiiy  vn4htt''th6  ^Mnd  tMftin*!^ 
jspect  of  which  an  ^cml  tnxBa^  fatt  beeb  •r 
Affi^fe  tppofetfld^if  he'^hall  thtnk  fit  so  to  do, 
'fromthne  to '  time  to  HHawam  tmretf  of  'mtoh 
official  uMOSigcst  to  withnniw  ttoid  '  his  'sorety- 
tkip,  t>r  to '  beccne  boond  in  a  'smitller  sum, 
from  time  to  time,  upon' Ms  ppocuiivfg  *  'ittiolsier 
nircfty  'or  sttreties  to  'become  bouxfd  iw  a'^com- 
netent  amount,  and  also  ta  fiOSow  amy  rai«ty 
m)m  time  to  time  to  become  bound  in  a  larger 
SOB), and  todircct uny new reeo^n^^^c^  (o  ^^ 
entered  iiito'accoi^ngly ;  and  tdeo  that  it  shall 
belawfol  for  the  'Master,  m  any  case  arishig 
mder  the  present'  ptoTtsion,  and  also'  npon  the 
death,  bankruptcy,  or  insolvency  of  any  surety, 
anfd  the -appointment  of  any  new'sorety  m  his 
place,  to  orfer  any  surety's  recognizance  to  be 
yactrted :  Provided  always,  ttiat' nothing  herein 
contained  shall  authorize  the  Master  at  any 
time  to  ifflow  the  total  atnount  off  the  recogniz- 
ances of  tSi  the  sureties  <yf  any  official  manager 
for  the  time  being  to  fall  short  of  the  sum  in 
ichicfa  such  blficiu  manager  is  botmd. 

•6.  RemuneraHon  to  ftficktl  mavMMrer.<^That, 
notwithstanding  the  provision  of  the  said  act 
contained  for  empowering  the  Oourtto-^dlow, 
increase,  xn*  diumiish  from  time  to  time  the 
*8a]a]y  or  rennnseration  of  the  ^official  manager, 
it  sfaiol  be  lawful  lor  the  Master  to  exercise  the 
said  powers  and  'discretions  so  given  to  the 
Coart,  and  that  whetlier  as  respects  any  official 
JDSDager  already  afroointed  'Or  hereafter  to  be 
appointed  :  Provided  always,  ti»t  such  salary 
wrenruncratioii  "Ahall  not,  if  it  be  byper-cent- 
age,  unless  the  Court  otlKrwise  direct,  exceed 
(m  addition  to  any  allowances  or  salaries  to 
clerks  or  dfficers  employed  by  such  official 
manager  in  or  about  the  winding  up  of  Ithe 
company,  such  allowance  or  salary. to  be  also 
fixed  or  approved  by  the  Master)  the  rates  or 
sums  herein-after  mentioned ;  tiiat  is  to  say, 

In'tespectof  all  monies  arising  from  the  estate 
of  sueh  coB9pany  veceived  by  die  official 
maoagera,  and  paid  or  divided  «amoog  the 
creditors  or  oontribntoriesof  thesame  under 
the  provisions  of  the  said  act,' which  shall 
not excecfd.  100,0002.,  i>Z.  per  oeai.  : 

In  respect  of  aU  further  monies  which  shall 
exceed  100^0002.  but  shall  not  exceed 
200,0002.,  42.  par  esnt. 

And  in  respect  of  all  further  moiues  so  di- 
vided which  shall  «xoecd  200^0002.,  92.  per 
cent. 

7.  Prov»nMa2  iMifmp«r.---Tfaat  the  pronrtsion 
herein  contained  with' respect  to  the  remunera- 
tion t>f  an  official  manager^  and  the  provisions 
in  the  said  act  contained  with  respect  to  passing 
the  accounts  of  the  official  manager,  and  tfao 
inspection  of  his  books  by^he  contribntories, 
and  the  evidence  of  his  books,  accounts,  and 
doeanKnts;«nd  all' other  the  powers  and  duties 
nfiiiedfficial' manager,  sUul  apply iniUl  re-' 
'ipKti  to  the  remuneration  of  any  interim  oi* 
pronsbnalmanai^'to  be  appointed  as  in  thd 
ssid«et'm«oftbned,  andtotiie  pasatng  of  his 
^naoMiNla^  and  iiicrinspeetiian  «f  his  books,  mA 
IbsirHdMMiDr  tris'bo^s/veemils,  «nd^s«hl 


dMlil8;«n*d  ^le  pMrorsnand' VlMleS  ttfUhe  Meiim 
or  provision^  manager. 

'9.  "Mfidal  manager  may  «n(iofse'<b%  and 
notes,  and'Vaisomoneyonfsoem^iyof'asseiB. 

'  9.  =Cbfifr<hi/ofias.--*^at  the*  wm€  "  contri- 
butory" as  used  in  the  said  act  or  in'tbisAUct 
withrespe4it*to  the  arsons  who  «re  to  «(ttend 
the  proceedii^b«fet«  iive  ^a8ter,"and  to  the 
representation  of  classes  of  cetftHibntottes,'iaid 
to  the  representation  6f  vontribMoties  being 
minors  or  Iwaatics,  sotd  to  the  appointment  'by 
the  Mastcfr  of  tiekt  friends,- gwardhms;  or  ^re- 
presentatives, and  with  respect  to  determining 
anfd  resolving  questions  of  law  or  of  fact,' or 
matters  in  contest  arisingin  or  abont?  the  wind- 
ing np  of  the  fitfsirs^f  amy  company, ^shaU- be 
taken  to  include  alleged  contttbutories. 

•10.  Official  mamget^i  nalikofiity.— That  if 
more  ttian  one  official  managerdfnny  company 
shall  iurve  been  or  shsSl  be  appointed  nnder 
the  said  act,  anyone  cf  the  official  managers  so 
to  be -appointed  Shiil'have  power  to  bind  "and 
condtrde  bis  co-managerrto't^eeame  extent 
and  in'iftie  same  manner' tn  ail  respects  ses' any 
one  assignee  of  the  estate  and  effects  of  a  bank- 
rupt has  powerto  bind  and  t^ncinde  his  co- 
assfgnees. 

'11.  'Rermaterdfion  of  cjficial  manager^s  SdUci' 
tor'by  per-eentage  or  o&ger^totse.'^Vhdi  it  shall 
be  lawful  for  the  'Master  to  m&ke  or  allow  any 
arrangement  which 'be  nmy  think  Ifit  from  iSme 
to  time  with' respeet'  to' the  remuneration  of  toy 
attorney  or  solicitor  to  be  appointed  by  the 
official  mansger,  and  thdt  sndi  remuneration 
maybe  eithw  l^  way  idf  per*centage  or  ottier- 
wise ;  provided  that  snch  remuneration,  if  it  be 
bynei>centage,  shall  not,  unless  *  the  'Master 
shall  otherwise  specially  direct,  exceed  (in  ad- 
dition to  actual  payments)  the  rates  or  sums 
hereby  authorised  to 'be  allow^  to  the  official 
manager*for  bis  salary  or  remuneration'.* 

12.  Cos^i.— 'That  the  costs- of  all  proceedings 
t^ichMk^ll  take  place  in  and  about  the  winding 
up,  as  to  t^hieh  the 'Court  shall  have  made  no 
order,  shall 'be  hi  the  discretion  of  the  Master  ; 
nnd  that  it  shall  be  lawful  ifnr  the  Master  to 
award  a  smgle  sum  or  lee  for  any  costs  awarded 
by  him,  or  dthetwise  to  settle'tfae  principle  and 
the  scale  of  fees  upon  or  according  to  which 
sutfa  costs  shall  be  ascertained  and  settled.^ 

13.  Official  manager's 'autkcniity,--^hat  all 
atts  nnd  things  'by  the  said  aet  or  by  tbis  act 
required  or  authorised  to' be  done  by  the  official 
manager,  with  the  leave  or  opprobation  or 
under  the  direction  nf  ^  Master,  shall,-  so*  far 
asrespects*  the  safety  and '  protection-  of  debtors 
and  other  persons  not  being  conttibutories  of 
the  annpany,  and  not  afiected  with  notice  of 
any  frand,  be  vnHd  and  conclusive,  notwith- 
standing-such  leave  or  approbation  have 'not 
bean  obtained  or  suA  dtteetion'faave  not  been 
given. 

'^'This  mode  of  remonerating  a  sdiicHor  bv 
rper^eentageis  new  in  this  «ottntry>  thougn 
long  adopttti  hi'SodHuid. 

'^  Thm  ilso  luMdnoflB  a  new  princ^  in 
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U.  Baaknmt  or  uMolvent  oootribntories  to 
be  rapreaentea  by  their  aseigneee. 

16.  Master  may  adjourn  proceedinga  gene- 
rally^  or  continue  without  adjournment. 

16.  Master  may  dispense  with  advertise- 


17.  Master  may  review  his  proceedings. 

18.  List  of  contributorieSf  &c.«  as  prepared 
by  official  manager,  to  be  evidence. 

19.  Master  may  remdre  evidence.—Thait  it 
shall  be  lawful  for  the  Master  under  the  powers 
of  the  said  act,  to  reouire  any  evidence  to  be 
given  or  discovery  to  oe  made  before  him  re- 
specting the  estate,  dealings,  or  affairs  of  any 
contributory  or. deceased  contributory  of  the 
company,  or  respecting  any  other  matter  in 
which  the  company  may  be  interested,  and 
which  mi^ht  have  been  compelled  or  obtained 
in  any  suit  in  equity  at  the  instance  or  on  the 
behalf  of  the  company;  and  that  any  person 
who  shall  be  summoned  before  the  Master  for 
the  purpose  of  giving  an^r  such  evidence  shall 
be  deemed  to  be  withm  the  provision  and 
penalties  of  the  said  act  with  respect  to  wit- 


20.  District  Commissioners  in  Bankngttcf 
and  Comhf  Court  Judges,  ^c.  majf  receive  ew- 
(^MCtf.— That  the  distnct  Commissioners  of  the 
Court  of  Bankruptcv,  and  the  Judges  of  the 
County  Courts  in  England  who  sit  at  places 
more  than  20  miles  from  the  General  Post- 
office,  and  the  Commissioners  of  Bankrupt  and 
the  assistant  barristers  and  recorders  in  Ireland, 
and  in  all  cases  relating  to  mines  withinr  the 
jurisdiction  of  the  Stannaries  Court  in  Cornwall 
the  Vice-Warden  or  the  Registrar  of  the  said 
Court,  shall  be  and  they  are  hereby  appointed 
Commissioners  for  the  purpose  of  taking  and 
receiving  evidence  under  tne  said  act  and  this 
act;  audit  shall  be  lawful  for  the  Master,  by 
any  order  under  his  hand,  to  refer  the  whole  or 
any  part  of  the  examination  of  any  witness 
under  the  said  acts  to  any  such  Commissioner, 
idthouffh  such  Commissioner  be  out  of  the  ju- 
risdiction of  the  Court  by  which  the  order 
absolute  was  made;  and  every  such  Conunis- 
sioner  shall,  in  additbn  to  any  power  of  sum- 
moning and  ezamininff  witnesses,  and  requiring 
the  production  or  dwverr  of  documents,  and 
certimng  or  punishing  oe&ults  by  witnesses, 
which  he  might  lawfuUv  exercise  as  a  district 
Commissioner  of  the  Court  of  Bankruptcy, 
Judffe  of  a  Coimty  Court,  Conunissioner  of 
Bankruptcy,  assistant  Barrister,  or  Recorder, 
or  as  the  Vice-Warden  or  the  Registrar  of  the 
Stannaries  Court,  have  and  exercise  in  the 
matter  so  referred  to  him,  all  the  same  powers 
of  summoning  and  examining  witnesses,  and 
requiring  the  i>roduction  or  oeliverv  of  docu- 
ments, and  certiMng  or  puniahinff  aefaults  by 
witnesses,  and  aUowing  coats  and  charges  to 
witnesses,  as  are  given  by  the  said  act  or  this 
act  to  any  Master  chaigea  with  the  winding  up 
of  any  company  under  the  same :  and  the  ex- 
aminationa  so  to  be  taken  shall  be  returned  to 
the  Master  as  he  s^all  direct 

21.  Master  may  order  the  examination  of 
persona  in  Scotland,,  ^het^  coAtri^looes  to 


the  compaaj  or  not^  aa  to  the  eatate,  desliDgp, 
&c.  of  or  with  auch  companv. 

22.  Witnesses  summonea  befiore  Cominis- 
sioners  to  be  within  provisions,  &c.  of  act,  and 
costs  to  be  costs  in  tne  winding  up. 

23.  Summonses  from  England  to  be  good 
in  Ireland,  and  etee  versd. 

24.  Affidavits,  8ic.  may  be  sworn  in  Irdaad, 
Scotland,  or  the  coloniea,  before  any  competoit 
Court  orperson. 

25.  Tnat,  notwithstanding  anything  in  the 
said  act  contained,  no  deed  of  grant  by  the 
official  manager  shiQl  require  to  be  approved  or 
certified  by  the  Master,  unless  the  parties  differ 
about  the  same. 

26.  That  in  notices  of  indutton  in  or  ezdo- 
sion  from  list  of  contributories,  it  be  suffideot 
to  state  for  what  interest  a  par^  is  indaded  or 
excluded. 

27.  Powers  of  inclusion  or  exclusion  maj  be 
exercised  so  long  as  any  sharea  remain  unad- 
judicated  upon. 

28.  CaOson  contributories* — Thatso  mocli 
of  the  said  recited  act  as  is  contained  i&  the 
section  thereof  numbered  84  in  the  copy  of  the 
said  act  printed  hj  the  Queen's  printer  shall 
be  and  the  aame  is  hereby  repealed;  aadio 
lieu  thereof,  that,  when  the  Master  sbsll  think 
proper  to  raise  any  money  by  means  of  a  call, 
he  shall  make  such  call  from  time  to  timeiqKm 
the  contributories  of  the  company,  or  any  of 
them,  appearing  for  the  time  odng  on  the  lot 
of  contnbutories,  although  it  may  then  be  under 
consideration,  or  uncertain,  whether  other  per- 
sons  ought  or  ou^ht  not  to  be  included  in  the 
list ;  and  in  makmg  any  such  call  it  shall  be 
lawful  for  the  Master  to  fix  such  an  amoont 
per  share  for  the  same  as  shall  in  his  judgment 
oe  likely  to  supply  and  bring  in  the  whole  sm 
for  the  time  h&ng  intended  to  be  raised,  after 
taking  into  consideration  the  probability  that 
some  of  the  contributories  i^K>n  whom  toe  said 
call  shall  be  made  should  partly  or  wfaoDy  £ul 
to  pay  their  respective  proportions  of  the  aose. 

29.  Official  manager  may  compound  daias. 
&c.  of  unascertainea  amount. 

30.  Official  manager  may  prove  against  estate 

of  bankrupt  or  insolvent  contributories,  &£•? 
and  receive  dividends.  If  creditors  of  the 
company  alao  prove,  the  dividends  payable  to 
the  official  manager  are  to  go  amongst  those 
creditors.  If  anv  such  credSor  be  the  pctitios- 
injf  creditor  unoer  the  fiat,  the  dividends  re- 
ceived by  him  are  to  be  set  against  difidendi 
payable  to  the  official  manager. 

31.  Trial^of  tssues .— That  it  shsll be  laviul 
for  the  Maater,  in  directing  any  i"^^ 
ouestion  of  fiact  to  be  decided  by  a  jury  iwr 
tne  power  of  the  said  act,  to  determine  wbener 
such  issue  or  question  shall  be  decided  ^  | 
common  or  by  a  special  jury ;  and  thst  it  muU 
alao  be  lawful  for  the  Master  to  direct snev 
trial  of  any  audi  issue  or  question;  and  alM 
that  it  shall  be  kwful  for  the  Blastw  toreqnut 
any  contiibutoriea  or  alleged  contribotones  to 
interplead  before  hitai  in  any  question  of  Itf- 
bility  or  other  matter  in  difoenes  between 
snch  oontributoriea  or  alleged  contribotonesis 
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which  tKe  eompatif  \g  nMte/staA,  or  which  W 
necessary  to  be  determhied  in  order  to  the 
complete  winding  up  thereof,  and  thereupon  to 
decide  the  same. 

32.  Master  may  make  orders  in  the  presence 
of  the  parties,  though  varying  from  the  notice. 

33.  Re-hearings  not  to  be  moved  for  after 
three  weeks. 

34.  Order  need  not  be  reversed  on  appeal  for 
want  of  form  only. 

35.  Per-eentage  m  Heu  of  fees  to  Suitors* 
Fee  Fiwrf.— That  in  lieu  of  all  fees  to  be  re- 
ceived  or  charged  in  aid  of  the  Suitors'  Fee 
Pond  in  respect  of  any  proceedings,  orders,  or 
matters  under  the  said  act  or  this  act,  the 
interim  or  provisional  manager  or  the  official 
manager  of  any  company  the  affairs  of  which 
shall  be  wound  up  under  the  said  act  shall  pay 
into  the  Bank  of  England,  with  the  privity  of 
the  Aceomitant-Genend  of  her  Majesty's  High 
Court  of  Chancery  in  England  or  Ireland  re- 
spectively, to  be  there  placed  to  the  credit  of 
the  Suitors'  Fee  Fund  Account,  such  amount 
bywayofper-ccntage  as  shall  be  certified  by 
the  Master  upon  the  monies  received  by  the 
official  manager,  and  paid  or  divided  amongst 
the  creditors  or  the  contributories  of  such  com- 
pany in  winding  up  the  affairs  thereof,  not  ex- 
ceeding the  sums  following ;  that  is  to  say. 

Upon  the  first  monies  paid  and  divided,  not 

exceeding  50,000/.,  the  sum  of  lOs.  per  lOOi. 
Upon  all  further  monies  above  50,000/.  and  not 

exceeding  100,000/.,  so  paid  and  divided,  the 

sum  of  5«.  ner  100/. 
Upon  all  further  monies  above  100,000/.  and 

not  exceeding  200,000/.,  so  paid  and  divided, 

the  snm  of  3s.  4c/.  per  100/. 
Upon  all  further  monies  exceeding  200,000/., 

so  paid  and  divided,  the  sum  of  Is.  3d.  per 

Prodded  always,  that  it  shall  be  lawful  for  the 
Lord  Chancellor,  of  Great  Britain  or  the  Lord 
Chancellor  of  Irdand,  by  such  rules  or  orders 
^  herdn-afker  mentioned,  to  alter  and  vary 
from  time  to  time  the  rates  herein  specified. 

36.  OmissioH  of  ehinstian  names  tn  notices, 
«w  letters  sent  hy  |ws/.— That  no  service  under 
the  said  act  shall  be  deemed  invalid  by  reason 
01  the  christian  name  or  any  of  the  christian 
^^^nws  of  the  person  upon  whom  service  is 
^Qght  to  be  made  having  been  omitted,  of  de- 
signated by  initial  letters,  in  the  list  of  contri- 
hotories,  or  in  the  sommons,  notice,  order,  or 
other  document  wherein  the  name  of  such  con- 
tobutory  is  contained,  if  the  Court  or  Master 
^  satisfied  that  such  service  has  been  in  other 
respects  sufficient;  and  that  any  summons, 
Qotioe,  order,  or  other  doomneat  s6Dt  by  post 
shall  be  pre-paid,  except  so  far  as  the  rules  of 
uie  Post-office  shall  not  allow  of  pre-payment ; 
Mia  that  m  proving  any  such  service  by  post 
» 8bau  not  be  necessary  toahow  that  the  docu- 
nj«nt  was  not  returned. 

37.  fin/at  mi  owfcrs.— That  the  powen  by 
«f8aidact  given  €o  the  Lord  Chancellor  of 
uittt  Britain  and  the  Lotd  Ghaneellor  of  Ii«^ 
^M  nsptetmly,  with  tuck  ttdvk*  and  eoAMil 


as  therein  meiittbn^d;  of  mfeQ£lhgf,>aryniff,  and 
discharging  rules  and  orders  for  the  objects 
therein  mentioned,  sfaaH  extend  to  authorize 
and  empower  the  Lord  Chancellors  respectively, 
with  the  like  advice  and  consent  as  in  the  said 
act  mentioned,  to  make  all  such  rules  and 
orders  as  from  time  to  time  shall  seem  neces- 
sary or  expedient  for  carrying  into  effect  the 
puiposes  of  the  said  act  or  of  this  act,  by  her 
Majesty's  High  Courts  of  Chancery  in  England 
and  Ireland  respectivelv,  and  from  time  to  time 
to  alter,  vary,  and  discnarge  any  such  rules  or 
orders. 

38.  Act  to  be  part  of  Joint-Stock  Companies' 
Winding-up  Act,  1848. 

39.  That  in  citing  this  act  in  other  acts  of 
parliament,  and  in  l^al  instruments  and  in 
legal  proceedings,  it  shall  be  sufficient  to  use 
the  expression  ''The  Joint-Stock  Companies' 
Winding-up  Amendment  Act,  1849." 

40.  Act  not  to  apply  to  Scotland. 

SCHEDULE  (A.) 
Form  of  advertisement  in  newspapers  of  pe- 
tition for  dissolution  and  winding  up,  or  wind- 
ing up, 

SCHEDULE   (B.) 

Form  of  affidavit  verifying  petition  for  dis- 
solution and  winding  up,  or  winding  up. 


THE  PRACTICE  OF  RETAINERS. 

Having  in  our  last  number  (p.  329) 
quoted  all  that  appears  in  the  Reports  re- 
lating to  Qoeations  of  Retainers  that  have 
come  before  the  Courts,  it  may  be  useful  to 
add  such  opinions  and  dissertations  as  we 
find  in  the  writings  of  eminent  men.  Where 
the  points  appear  to  have  been  settled  by 
common  consent^  the  information  thus  col- 
lected will  be  valuable,  and  where  doubts 
exist,  the  statement  of  them  will  show  the 
importance  and  necessity  of  the  measures 
recently  adopted  by  the  Incorporated  Law 
Society  to  bring  about  an  adjustment  of 
those  points. 

For  the  present  we  select  the  following 
observations  from  the  notes  of  Mr.  Bam 
Montagu*^ : — 

''From  the  constitution  of  our  Courts,  it  has 
been  deemed  expedient,  for  the  purpose  of  eli- 
citing the  truth,  both  of  law  and  of  fact,  that 
the  judge  should  hear  the  most  powerful  oppo- 
site statements  of  experienced  men,  who  are 
more  able  to  do  justice  in  a  public  assemblyto 
the  cases  than  the  suitore  themselves.  The 
wisdom  of  this  expedient  may  be  easily  illus- 
trated. If  a  judge  is  called  upon  to  decide  on 
any  doubtful  question,  in  chemistrv  for  in- 
stance, would  it  not  be  desmible  that  ne  should' 
hear  the  confficting  statements  of  two  eminent 
chemists  ?  or,  in  a  doubtful  question  of  insa- 


'  Motttagu's  Baiikniptcy  Oases,  p.  69. 
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ni^,  to  bear  the  oppoaite  ientiaients  of  two 
emu^ent  physiciang  ?  or«  in  a  question  of  frac- 
ture of  a  limb,  the  opponte  sentimeotfi  of  two 
expinent  surgeons?  Assuming  that  the  truth 
will  be  best  disoovered  by  thA  conflicting  rea- 
sons of  men  disinterested  in  the  event  of  the 
suit,  there  are  certain  rules  by  which,  for  the 
attainment  of  this  object,  the  practice  of  the 
bap  is  raguUted.j  and  among  the  most  import* 
ant  of  these  rules,  it  is  established, 

''First.  That  a  banister. must  not  exercise 
any  discretion  as  to  the  suitor  for.  whom  he 
pleads  in  the  Court  in  which  he  practises. 

"  Secondly.  A  barrister  is  bound,  to  act  for 
the  party  for  whom  he  is  retained,  aa  long  as 
his  services  are  required,  and  no  longer. 

"Thirdly,  The  disputes  between  different 
suitors,  as  to  the  right  of  retainer,  must  be 
deddedj  not  by  any  public  tribunal,  but  by  the 
barristers  themselves. 

'' Each  of  these  positions  seems  to  be  of 
sufficient  importance  to  reqmre  a  separate  in- 
vestigation. 

''J .  A  barristeroughtnot  to  exercise  any  dis- 
cretion as  to  the  suitor  for  whom  he  pleads  in 
the  Court  in  which  he  practises. 

"  If  a  barrister  was  permitted  to  exercise 
any  discretion  as  to  the  client  for  whom  he  will 
plead,  the  course  of  justice  m>M  be  inter- 
rupted by  prejudice  to  the  suitor  and  the  ex- 
clyioa  of  integrity  frenr  the  profeesioB.  The 
suitor  wauld  be  pi^dised  in  profMittton  ta  the 
respf  ctabDity  of  the  advocate,  and  the  weight 
of  character  of  couneel  would  be  evidence  in 
the  cause.  Integrity  would  be  excluded  from 
the  profession,  as  the  counsel  woidd  necessarily 
be  associated  with*  the- cause  of  hi^'difeBl,  with 
^e  slandsren  the' adulteren  th&  murderer,  or 
thetnatora'wkooir  ia  ma^.be.  his. duty  to  dtn 
fe«dr^  To  a  banriatcr,  thsietee,  it  is  a.mattet< 
of  indiffirrence  whether  be  appearafor  tbe.most 
unfortunate  or  the  xnoet  prospeooos  member  of 
the  community,  for  the  pooiest  bankrupt,  or 
noblf^st  peer  of  the  reahn.  He  lends  lus  exer* 
tions  to  all,  himself  to  none.  Thfe  result  of 
the  cause  to  him  is  a-  matter  of  indiifewee. 
It  i»  fitr^tke  Cbust  to  dacide.  It  *  is<  far  him  to 
argue.  He.  is»  however  hmmaj  he*  repiaeseBft^ 
by  those  who  understand  not  hit  true  sitna<». 
tiony  wevrly  an  offices  assisting  in  the  aimiais- 
tralioi^f  juetice,  and  acting  under  the  impres- 
sion that  truth  is  best  discovered  by  powerful 
statements  on  both  sides  of  the  question. 

"  2.  A  barrister  is  bcond  toact  focthe  party 
forrwhom  he  Lb  retained*,  as  loogaa  his  services 
arexequired,- and  noionf^r^ 

*'  If  a  cHeat  were  at  liberty,  tnt  avail  himelf 
of 4he  .assistance  of.  a. baixiateff, during  part  of 
ths*  canse,  anditheato  nytct  him,  without 
liberty  to  the  op^Kwite  pasty  ta  insistupoa  his 
services,  the  poor  would  be  defsncekss*  Thij^, 
^hich  is  not  an  imaginary  but  a  real eyit>  may  be 
«xriaiaed  hj  two.  cases  which  ham  happened^ 
within  our  tune^  lath*,  case  o£  Mr,  SheUc^f 
raiedin  this  Court. a.  feir  yeavs  ascv  all. the 
mng's  Coomtl  wera  retained  ag^nat  Mr. 
Shelley.  Inji  cause  in  vhich.same  yean,  since 
the  orpjmnchildieaof  Ite  JatoLosd  UMMd^ 


agent  were  the  plaintiffs  in  a  anit 
against  that  nobleman  to  obtain  pavment  of  a 
debt,  which  was  all  the  property  they  had  in 
the  world,  the  defendant  retained  all  the  couasd. 
at  Carlisle.  The  judge  revised  to  try  the  cause. 
The  children  were,  during  the  life  of  Lord  Lous- 
dale»  deprived  of  their  property,  and  eiposed 
to  great  inconvenience.  The  whole,  with  the 
interest  and  all  the  costs,  was  volunlariljr  re- 
stored to  them  by  his  noble  successor,  the  pc&> 
sent  lord.  Will  it  be  contended  that  opoleQcc 
can  poasees  this  power  merely  by  sending  one 
brief  to  a  oounsef  at  the  commencement  of  a 
suit,  and  then  rejecting  him  ? 

3.  The  dispute  as  to  difibrent  retainers  mnit 
be  decided,  not  by  any  public  tribunal,  but  by 
the  barristers  themselves. 

"  First*  for  the  necessity  of  exx>editLottsdeci< 
sion ;  and,  secondly,  becauso  the  bar  is  the 
most  expeditious  tribunal;  and,  thirdly,  be- 
cause the  Chancellor  has  not  jurisdiction. 

"  From  the  verv  nature  and  frequency  of  these 
disputes,  it  is  absolutely  neoesaary  that  more 
expedition  should  be  used  in  these  decisions 
than  can  be  expected  from  sjur  public  tribuial 
When  a  cause  is  standing  in  the  p^wr  for  toii, 
is  tho  suitor  to  be  deprived.of  his  counsel  ontii 
an  answer  is.  pot  in  to  an  ii^unction  £led  hj 
his  opulent  opponent  I    Is  the  business  of  the 
circuit  to  stana  still,  or  are  causes  to  proceed, 
or  to  be  ddaved,  at  the  ondoB  of  a  suitor  wbo 
nay  file  his'  bill  iseqai^?    The  dsl^  vi- 
avoidably  atfee&dant  upoo  tbo  {MMsiliUity  of  pio- 
civing  deeiraens'in  these  cases^  is  in  itself » 
tisfactory  proof  of  the  wisdom  of  the  pnetia 
which  from  time  imwsmeiria}  has  existed.  Bst 
even  if  the  Goart  of  Chaaeery  wei»  cainUecf 
proceeding  with  the  requisitO'  dsBpatch  whick 
the  urgency  of  tbeso  cases  require^  the  povw    i 
of  this  Court  would  not  boas  efficaeieut  at  the 
decision  of  the  bar  upon  the  conduct  of  oae  of    j 
it8.owmnsimhars..-  Oil  the  posrei  of  thie  tn* 
buBa]»no.man,  wJko  reOeets  upoatheialdlee-    | 
tuali   and.  high,  feeliag  with,  whioh  the  bir 
abounds^  cei^  entectaia  aaijy  doubt.     Dr.  hkj    \ 
when  spuakuig  of  the.  power  of  the.baim    i 
'Tbtk  opixuon  of  tho  bos*  coBoeauog.  what    I 
passes  watt.bo  impaittai,  and  witt.coMWily 
gUAds  that  o£.th»  puUicw.  The*  oMst  coirapt 
Judgi^wittieartDiiadMlgehMi  dishoosit  wishes 
inihepseseneeofsoohanaaseably;  hsnii^ 
encounter  wihal  ie»'caa  su|;^rt»r7*the  Ma>"^ 
of  his  equahsajMi  eomymions»  together  m 
the  indi^iiatiiM  aadxepmHthes^.his  ceoattr* 
If  such  is  thspofwer  otthaburovertfat^haeefa^ 
wW  caar  doidit  its  effioacyt  oirerits^iwn  we^ 
bera?    fbrthe8»reaao«»tlMkbaAi«<he|«Vir 
tribunal  tOt  decide*;  .and  a  baaistsr  to  «te 
theeasoisMfesnadliisthe  iMrafrnjudga 

Such  beiBr  the  the  dMfine-iiiM  resfcd 
to  retainers,  M^.  Montagu  then  proceeds  to 
eocp^  what  does  and  what  does,  not  con- 
stitute a  retainer : — 

The  ttmmmamtpai^t^itikmBmmkheaif^ 
taheo.  UiaMeqm9snMatfbrihetf«B«ltto»^ 
a  bairlttevA  etthatgeaMtlyoii  attiaBaa»inv>>' 
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cuue  to  which  the  rataiaer  i»  tpeMtily  limittd. 
It  is  a  declaration  by  die  dient  that  he  at  all 
eraoto  intenda  to  send  a  brief  to  the  counsd 
wbom  he  hae  retained.  It  is  an  absolute  not  a 
conditional  engagement.  If^  by  acddentythe 
client  omit  to  send  a  brief,  and  a  brief  ia  ten* 
deied  by  the  opposite  party*  couitesy  requires 
that  notiee  should  be  sent  to  the  retaining  cli- 
ent;  hot  if  the  retainmg  dient  intentionally 
oooit  to  send  a  brief,  sudi  notice  is  not  only 
not  jioqaisite,  but  ia  improper.  The  engagement 
is  not  conditional. 

"  Snch  being*  the  nature  of  a  retainer,  it  re» 
nauM  to  explain  some  erroneous  opinions 
whieh  exist  respecting  acts  which  have  been 
sappesed  to  amount  to  retainers.  These  are : — 

"  I.  Advising. 

"2.  Drawing  pleadings. 

''3.  Retainer  without  an  intention  to  send  a 
brief,  ndess  the  opposite  party  sends  a  brief. 

"4.  Retainerwiththe  intention  tosendabrief, 
not  during  the  whole  progress  of  the  suit,  but 
only  occasioiiaDy. 

**  Each  of  these  acta  ia  at  different  times  sup- 
poied  to  amamit  to  a  retainer ;  but  they  are  all 
improper;  ike  two  first  generaily  originating 
in  mistake;  the  two  last  in  a  practice  which 
mjui  be  sanctioned.  A  moment's  ezaminar 
ti«i  oi  these  acts  wfll  show  its  true  nature. 

**  1.  Adntim^, — ^A  client  confers  with  a  bar** 
nster whose  jiadgment  he  respects;  he  skates 
his  case^themirrister  communicates  his  opinion, 
and  the  confiBrenee  is  terminated.  This  does 
not  amount  to  a  retuner.  There  is  no  obligation 
upon  the  client  to  employ,  as  an  advocate,  a  bar- 
riflter  whom  ho  valuee  solely  as  a  chamber  coun- 
sel Nor  is- the  advocate  restrained  fromaol^ 
ing  for  the  opposite  party,  who  may  entertain 
diffiKDt* sentiments  of  hia  attainments.'* 

"%  Dranomg  pkadmgM.'^A.  party  states  hia 
cass.  The  pdcadin^  is  drawn;  the  barrister 
has  discharged  his  duty  and  hia  engagement 
18  teniiBated.  Thia  doee  not  amount  to  a  re« 
taineti  There  ia  no  obligation  of  the  client  to 
employ,  as  ao  advocate,  a  barrister  whom  he 
vahtts  only  aa  a  draftsmm ;  nor  is  the  advo- 
cats  restrained  from  acting  for  the  opposite 
party,  who 'may  entertain*  different  sentimenta 
of  the  barrister's  attainmenta.i> 

"  In  each  of  these  caaes)  the  interocsirse  be» 
tweea  the  dient  and  the  barrister  has  been 
wmetiBHa  imagined  to  aaaonnttoa  retainer, 
irom  the  confidential  knowledge  whieh  the  ad« 
vosata  possesaes  of  the  casa  against  which  he  is 
to  plead :  and  there  is  some  appearance  of  rea- 
80IL  in  this  snpposition.  It.  is,  howeirer,  no* 
fhiii;  bul-appeainnoe;  and  even  if  it  really  ex- 
iatsd,  the  perpkiity  is  occasioned,  not  by  the 
£iudtof  the  barriater,  butof  the  disttt  It  ia 
Qpibiag  but  aapeafanccy  for  there  ia  no  proba- 
bility ihaithe  Darrister  will  reveal  any  commu* 
lucatian  which  has  been  made  to  him  in  eonfi- 
deaoe.  He  haa  no  interest  in  the  event  of  the 
^^    He  is  msfdy  the  organ,  by  which  the 

These  opiaioaa  are  in. opposition  to  those 
of  Load  Bldon*  Sir  Samuel  Romilly,  and  Lord 
i«>gpide,  quotsd.at  pr320»  anU. 
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ewtareteietfhiecasei  and  he  icta  only  finom 
hia  instmetioiis.  He  haa  no  knowladge  but 
what  his  brief  convey*.  If  the  dient  quit  his 
advocate*  which  he  is  at  liberty  to  do,  he  must 
trust,  and  he  may  saftly  trust  to  the  honout 
and  integrity  in  which  he  at  first,  confided. 
There  is  no  ten^tation  to  violate  the  confidence 
reposed,  and  even  if  the  temptation  existed«  it 
is  cheeked  by  the  most  uewetful  of  all  chedis» 
the  consciousness  of  the  immediate  disappro- 
bation of  the  whole  profession.  But  even  if 
the  danger  do  exwt»^  it  must  be  remembered, 
that  the  perplexity  is  occasioned,  not  bv  the 
banister,  but  by  the  dient,  #1k>  was  at  liberty 
to  command  the  professional  assistance  of  the 
advocate  |  and  not  having  done  so,  either  from 
intention  or  from  accidnit,  he  must  take  the 
consequeBpes  of  his  own  conduct,  or  the  bar 
must  be  lowered  to  the  necessity  of  asking  for 
fees  for  retainers,  or  for  briefs.  It  may  be 
said  in  this  case  as  was  said  by  the  Lord  Chan- 
cellor in  the  case  of  Qooihattv.  Lome.  2  Jacob, 
352,  '  It  is  too  much  to  expect  the  Court  to 
take  care  of  the  propesty  ot  peraone  who  will 
not  take  care  of  it  themselves.' 
"  The  next  spades  of  improper  retainer  is, 
''  3.  Ritmner  wiihoiU  viUtKtiomia  send  a  britft 
unkse  the  opposite  party  sends  a  brief,-^'  He« 
tainers  to  your  enemies,  and  briefs  to  your 
friends,'  Sir  Samod  Romily  used  to  say,  '  was 
a  disgraceful  proceeding,  of  which  be  wus 
aware;,  and  which  ought  to  be  resisted.'  There 
is  not  in  this  case  any  courtesy  which  requires 
notice  to  be  given  that  a  brief  is  seat  by  the  op* 
posite  party;  the  only  difficulty  is  of  discover* 
mg  the  laet  of  tiie  intention  with  which  the  re^ 
taineris  ddivered^ 

"4.  Rsktmer  wUh  the  inienHen  to  $md  a 
britf,  not  during  the  whole  progress  of  the  suit, 
but  only  ocoosioim^.  These  intermittent  re- 
taiiieraare^.of  cowne,  improper* 

INCORPORATED  LAUT  SOCIETY. 

ANNUAL  REPORT  OF  TB£  COUNCIL. 

At  the  Qeneial  Meeting,  held  on  the 
latfa  June,  the  Cofttidlof  the  Society  re^ 
ported  the  result  of  their  labours  during 
the  past  year,  in  reference  as  well  to  the 
measures  adopted  on  behalf  of  the  profles* 
sion  ^nerallv,  as  of  tlie  affairs  of  the  So- 
detj  in  particular,  and  the  interests  of  its 
membera*  We  shall,  for  the  fireseiit,  select 
those  parts  of  the  Report  wfaidi  relate  to 
the  sererMl  BUU^in^ilmlairSenkm  ofTixr* 
liammt  relaiiftff  tor  the  Lmm.  The  Councfl 
thus  briefly  describe  tfiis  bittnch  of  their 
duties : — 

"  The  dterationt^fffom  tima  to  time  proposed 
in  the  law^  and  bearing  importantly  on  the  pro* 

fesaieB,  haveeimag^  » 1^®  ^^^^  ^^  ^  ^^ 
tentioft  ol  tbe  UmSmiI  since  the  last  Anattal 
Meeting. 

"  Qmsral^  He^tsAir  ^  Deedi^-^n  proceeding 
to  notke  thoee  msasuiesy.thef  paopossy  £uast,te 
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select  such  as  relate  to  the  Lam  of  Property, 
and  the  forms  and  practice  of  Comoeyaneing. 
Under  this  head  they  find  the  hiU  introduced 
by  Mr.  Dnimmond^  called  "  The  Transfer  of 
Real  Property  Bill;"  but  which,  in  truth,  is 
principally  designed  to  register  title  deeds  at 
the  option  of  owners^  and  to  give  persons  who 
have  been  in  possession  of  real  property  for 
thirtjr  years,  an  absolute  title  against  every 
possible  claim,  provided  an  advertisement  be 
mserted  in  the  London  Gazette,  and  no  cause 
be  shown  against  the  registration.  Moreover 
the  bill  proposes  to  alter  the  existing  mode  of 
conveying  real  property  bv  substituting  a  short 
entry  on  the  registrv,  ana  thereby  to  effect  all 
that  can  now  be  done  by  a  formal  deed,  or 
other  instrument  of  conveyance. 

"  The  bill  has  been  referred  to  a  Select  Com- 
mittee  of  the  House  of  Commons ;  and  as  it 
appears  that  no  further  progress  in  the  measure 
will  be  made,  until  after  the  Real  Property 
Commissioners  shall  have  presented  their  re- 
port, the  Council  have  not  aeemed  it  advisable 
tolning  forward  their  detailed  objections  to  the 
project  at  present. 

"  Taxation  of  Charges  for  Deeds,  *c.— The 
members  are  aware  that  Lord  Brougnam  has 
introduced  a  Bill  to  extend  die  provisions  of 
the  Act  "to  facilitate  the  Conveyance  of  Real 
Property,"  wherebv  it  is  proposed  to  enact 
that  in  taxing  any  Dill  of  costs  for  preparing 
or  executmg  any  deed,  will,  or  other  instru- 
ment in  writing,  the  taxing  officer  shall  be  re* 
(mired,  in  estimating  the  proper  sum  to  be 
charged  for  such  transaction,  to  consider,  not 
the  length  of  such  deed  or  other  instrument, 
but  only  the  skill  and  labour  employed  and 
the  responsibility  incurred  in  the  preparation 
thereof 

''Though  this  bill  has  passed  the  House  of 
Lords,  no  member  of  the  House  of  Commons 
has  taken  charge  of  it.  The  Council  are  pre 
pared  with  a  petition,  under  the  seal  of  the 
Society,  to  be  presented  at  the  next  step  which 
may  be  made ;  and  they  have  also  in  readiness 

Erinted  reasons  against  the  biU,  to  be  circu- 
ited as  soon  as  may  be  deemed  expedient: 
but  they  think  it  very  likely  it  will  not  be  pro> 
eeeded  with. 

''The  other  Bills  in  this  branch  of  the  Law, 
to  which  attention  has  been  directed,  are  those 
relating  to  the  Transfer  of  Shares  in  Joint- 
Stock  Companies  ;^  Conveyances  bv  Trustees 
and  Mortgagees,  by  the  operation  of  an  Order 
of  Court  instead  of  a  Deed ;— the  Assignment 
of  Life  Policies  of  Insurance ;— the  Partition  of 
Joint  Chattels ; — Defective  Powers  in  Leasing ; 
— bish  Encumbered  Estates ;— and  Copyhold 
Commutation:  all  of  which  bills  the  Council 
have  examined  with  reference  to  their  effect 
upon  the  practice  of  the  law  and  the  profession. 
"  Charity  7Vii#^*.— The  Charitable  TVuste  Bill 
has  also  received  the  attentive  consideration  of 
the  Council  both  in  the  last  and  the  present 
Session  of  Parliament,  and  various  suggestions 
have  been  made  for  its  amendment. 

"Consolidation  qf   Banknmt   Low. ^ The 
Council,  assisted  by  thdr  Committee^  have 


bestowed  much  attention  on  the  Bill  for  con- 
solidating and  amending  the  Law  of  Bank- 
ruptcy. They  deemed  it  of  great  importuoe 
and  extent,  comprehending,  as  first  printed, 
four  separate  and  distinct  objecto :— Ist.  The 
construction  of  a  new  Court  of  Appeal,  and 
many  material  alterations  in  the  present  mode 
of  procedure  in  the  Courta  of  Bankroptcj. 
2nd.  An  entire  code  of  Banknmt  Law,  afect- 
ing  the  righta  and  interesto  ot  creditors,  re- 
pealing all  the  existing  statutes,  re-enacting  a 
large  part  of  them,  but  with  many  important 
alterations  and  additions,  and  the  restoration 
of  several  enactmenta  contained  in  repealed 
statutes.  3rd.  New  arrangementa  between 
debtors  and  creditors  not  hitherto  dealt  with 
by  the  Court  of  Bankruptcy.  And  4th.  The 
distribution  of  the  estates  of  deceased  debtors 
in  the  Court  of  Bankruptcy,  instead  of  the 
Court  of  Chancery.  A  petition  on  behalf  of 
the  Society  was  presented  by  the  I/)rd  Chan- 
cellor, who  had  previously  received  a  deputa- 
tion from  the  Coimcil ;  and,  on  frequent  com- 
munications with  Lord  Brougham,  many  of  the 
alterations  proposed  by  the  Sodety  and  the 
Provincial  Law  Societies  in  great  coroaierdil 
towns  were  adopted,  and  the  bill  has  heen 
several  times  reprinted.  In  ita  present  state  it 
is  considerably  improved.  It  is  still  open  to 
further  improvement,  and  will  be  watched  in 
ite  progress  through  the  House  of  Commons; 
and  any  alterations  that  may  be  made  will  he 
under  the  continued  consideration  of  a  Spedil 
Committee  of  Uie  Society. 

''Reduction  of  fees  in  Chemcery.—T^ 
amount  and  number  of  the  fees  paid  at  the 
several  offices  of  the  Court  of  Chancery  bafe 
long  engaged  the  attention  of  the  Council,  and 
three  of  their  members  were  examined  before  die 
Select  Conunittee  of  the  House  of  Commons 
on  the  recent  inquiry  into  the  fees  of  the 
Courts  of  Law  and  Equity.  The  Cooncil 
have  been  recently  favoured  with  a  atstement 
from  one  of  the  Masters  in  Chancery,  relauylo 
the  contemplated  measures  for  abolishii^  a 
large  class  of  those  fees.  The  Council  have 
not  thought  it  necessary  to  enter  into  any 
details  at  present  on  the  subject,  but  mere^ 
to  call  the  attention  of  the  profession  to  the 
measure  thus  contemplated,  and  to  state  their 
opinion  that  it  is  one  of  great  importance,  and 
likely  to  confer  benefit  both  on  the  suitor  and 
the  solicitor. 

"  Chancery  offices,— k  BiU  for  the  regulatoon 
of  the  Offices  in  Chancery  was  introduced  last 
Session,  but  has  not  been  revived  in  the 
present.  The  Council  were  P'^P"*^'"? 
several  amendmento  in  maintenance  «  the 
righta  of  solicitors,  which  they  will  not  tail « 
bringing  forward  whenever  die  biU  it  «flj 
presented.  A  vacancy  in  the  office  of  Onw 
Clerk  to  one  of  the  Masters  in  Chancery  beog 
about  to  be  filled  up,  by  the  app<mitiDeot  of  a 
person  not  an  attorney  or  solicitor,  but  qwj- 
fied  only  from  having  aerved  asajuworda* 
in  the  office,  the  Council  depufesd  soae  ot  »J 
body  to  wait  on  the  Master,  and  "W^^ 
the  appoiataaent  dmald  not  be  mm  P>i^^ 
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the  coDrideration  of  the  Question  in  Parliament 
OD  the  Bill  relating  to  tne  Chancery  OflSces ; 
but  they  regret  to  say  that  the  remonstrance 
was  not  attended  with  success,  on  the  ground 
of  the  supposed  peculiar  circumstances  of  the 
case. 

"Low  t/ Evidence. — ^A  hill  has  heen  intro- 
duced by  Lord  Brougham  to  amend  the  Law 
of  Evidence  by  authorizing  the  examination  of 
the  Darties  to  any  action  or  suit,  and  their  hus- 
bands or  wives,  except  in  criminal  proceedings, 
and  cases  of  wills,  adultery,  and  seduction.  It 
also  proposes  to  render  the  evidence  of  one 
witness  sufficient  where  now  two  are  required, 
except  in  cases  of  affiliation.  The  books  of 
traders,  liable  to  the  Bankrupt  Laws,  are  also 
to  be  made  evidence  if  they  appear  to  the  Court 
to  have  been  kept  with  a  reasonable  degree  of 
regularity.  As  the  jproposed  alteration  will 
deeply  affect  the  admmistration  of  justice,  ren- 
der it  more  difficult  and  uncertain,  and  largely 
encourage  the  offence  of  perjury,  the  Council 
m  case  of  the  further  progress  of  the  bill,  will 
feel  called  upon  to  represent  in  the  proper 
quarter  the  dangerous  nature  of  the  alteration. 

"Law  of  Elections. — The  Council  have  also 
given  attention  to  the  Lord  Chancellor's  bill  for 
preventing  corrupt  practices  at  elections,  but 
the  measure  has  not  been  proceeded  with. 

"PMe  JRoocb.— A  bill  recently  before  the 
House  of  Commons  for  the  consolidation  and 
amendment  of  the  Law  relating  to  Public  Roads, 
and  which  was  negatived  in  that  House,  has 
been  revived  in  the  House  of  Lords.  One  of 
the  main  objects  of  this  measure  is  to  place  all 
the  Tdmpike  Road  Trusts  under  a  central 
nttnagement,  and  to  consolidate  many  of  the 
tiroste  under  one  board,  to  whom  clerks  are  to 
be  appointed.  If  the  Bill  proceed,  the  Council 
will  urge  the  insertion  of  a  clause  confining 
such  appointments  to  duly  qualified  attorneys 
and  sohcitors. 

'*  In  addition  to  the  bills  alreadv  particularly 
mentioned,  there  are  others  which  have  received 
a  doe  share  of  attention,  vis. :  the  exclusion 
^  Parliament  of  Insolvent  Members;  the 
Sequeetrators'  Remedy  Bill;  Affirmations  in 
Ijen  of  Oaths;  the  Aaministration  of  Justice 
ID  the  Metropolitan  Districts;  and  Procedure 
at  the  Quarter  Sessions." 

Begarding  The  Annual  Certifieaie  Duty, 
^^  Beport  contains  the  following  state- 
ment:-- 

"Soon  after  the  last  Annual  Meeting  the 
U)uncil  received  a  communication  from  Lord 
ft-  Grosvenor,  who  had  kindly  undertaken  to 
^rmg  forward  the  bill  for  the  Repeal  of  the 
A^wncys*  Certificate  Duty,  stating  the  sub- 
jwnce  of  his  Lordship's  communication  with 
^  Chancdlor  of  the  Exchequer;  and  Lord 
ftobert  subsequently  gave  notice  of  a  motion  for 
^e  to  bring  in  a  bill,  which  stood  in  the 
orders  of  the  day  on  sevend  occasions ;  but  the 
pressure  of  other  business  of  great  public  mag- 
iHtade  prevented  the  discussion,  and  ultimat^y 
"»  motion  was  deferred  till  this 


"It  was  determmed  by  the  Council  very 
early  in  the  present  year  again  to  petition 
the  House  of  Commons  for  the  Repeal  of  the 
Duty,  and  a  deputation  was  appointed  to  attend 
one  of  the  members  for  the  Metropolitan 
County.  A  statement  was  printed  in  support 
of  the  Repeal,  copies  of  which  were  sent  to  all 
the  Provincial  Law  Societies;  and,  at  the  sug- 
gestion of  the  Council,  similar  petitions  to  that 
of  the  Societv  were  prepared  from  the  members 
of  the  Law  Societies  in  the  country,  and  from 
other  solicitors. 

"  Lord  R.  Grosvenor  was  unfortunately  ab- 
sent from  England  until  after  Easter;  but, 
considering  the  strong  feeling  which  his  lord- 
ship had  expressed  of  the  justice  of  the  claim, 
and  the  great  pains  taken  by  his  lordship  to 
collect  information  in  support  of  his  opinion, 
the  Council  felt  justified  in  waiting  his  return. 
His  lordship  in  a  few  days  after  his  arrival 
yerj  obligingly  entered  into  the  views  of  the 
society,  and  arran^d  to  fix  as  earlv  a  day  as 
the  state  of  pubhc  businiess  would  permit; 
and  Tuesday  the  19th  June  has  been  appointed 
for  the  purpose.  Arrangements  have  been 
made  to  support  the  measure  by  all  the  means 
in  the  power  of  the  society,  and  by  petitions 
from  members  of  the  profession  in  different 
parts  of  the  country. 

"  The  Council  would  most  earnestiy  impress 
on  the  members  of  the  society  the  iinportance 
of  using  their  individual  influence  with  mem- 
bers of  both  Houses  of  Parliament  in  support 
of  the  measure." 

It  was  expected  that  a  bill  would  have 
been  introduced  relating  to  the  Stamp  Lowe, 
and  on  this  important  subject  the  Council 
observe  that — 

"The  state  of  the  Stamp  Laws  has  also 
called  for  the  attention  of  the  Council,  consider- 
ing, as  they  do,  that  they  are  not  only  doubt- 
ful in  many  respects,  but  unequal  and  unjust 
in  their  operation. 

'<  They  recently  took  occasion  to  tender  their 
services  to  the  Lords  of  the  Treasury,  with  a 
view  to  the  revision  of  the  scale  of  duty,  which 
might  be  framed  upon  more  ej^uitable  princi- 
ples ;  and,  whilst  the  public  might  be  in  many 
particulars  relieved  from  une(}usd  burthens,  the 
revenue  might  be  fully  maintained ;  and  should 
any  new  legislative  measure  be  brought  for- 
ward they  will  collect  the  opinion  of  the  pro- 
fession on  such  alterations  as  may  be  expedi- 
ent. 

''  It  may  be  satisfactory  to  the  profession  to 
be  informed  that  the  Council  are  assured  by 
authority  that  the  proposed  removal  of  the 
Stamp  Office  from  Somereet  House  will  not  be 
carried  into  operation.'* 

We  shall  take  an  early  opportunity  of 
proceeding  with  the  other  parts  of  the 
heport. 


34ft. 


Frqfesiioual  TEam.imd 


BBOFESSIONAL  TAXES  AND  RE-: 
MUNERATION. 

In  an  ardde  in  the  last  nninber  of  the 
Lew  Beview,  to  which  we  have  already  had 
occasion  to  refer, on  "Professional  Remmie- 
ration,"  we  find  it  recommended,  that  the 
attorneys  should  not  pursue  their  object  of 
repealing  the  Annual  Certificate  Duty,  but 
ei^eaTour  to  secure  its  application  to  the 
general  improvement  of  the  profession. 
"  Instead  of  askmg  ibr  the  abotition  of  the 
Certifioate  Money,  the  attorneys  should  de- 
mand,'* says  the  Reviewer,  "  that  it  be  dis- 
bursed so  as  to  give  him  a  fair  return ;  and 
if  it  be  not  levied  on  all  classes  of  the  pro- 
fession ahke»  that  the  exempted  should  be 
made  to  bear  the  burden  to  the  sane  good 
end*"     And  the  writer  tiros  proceeds : 

'•The  ignorant  impatience  of  taxation  has 
never  been  shown  so  markedly  as  in  the  claim 
for  the  abolition  of  this  tax.  The  claim  should 
not  be  to  abolish  the  tax,  but  to  apply  it  to  the 

'lie 


apply  it  to  th( 
benefit  of  the  profession  and  of  the  publii 
whom  it  serves. 

"  II  is  not  merely  a  Chancellor  of  the  Ex- 
chequer's notion,  hut  that  of  every  prudent 
man,  not  readily  and  without  the  wei^tiest 
cause  to  part  widt  a  capital  or  fund  once 
created,  unless  it  be  impossible  to  apply  it  pro- 
ductively. 

''In  the  oresent  case  the  fund  admits  of 
being  appliea  to  purposes  of  the  greatest  im- 
poEtanoe  and  productiveness. 

"The  profession  is  cursed  with  a  most  costly 
and  inefficient  body  of  law,  which  the  life  o£ 
man  cannot  enable  him  to  master,  even  with 
the  best  energies ;  with  a  body  of  law  records 
in  the  shape  of  reports  equally  impracticable ; 
with  a  law  Uterature,  voluminous,  inaccurate, 
enror<!>creating  and  error-perpetuatuag ;  and  the 
law  is  so  inextricable  a  wildemass,  that  the 
profiession,  who  should  be  men  of  businesf^ 
only,  more  highly  informed  and  highly  skilled, 
because,  to  the  ordinary  practice  of  law  dwy 
add.  a  knowledge  of.  the  laws  by  which  men 
are. la  be  governed,,  and  of  the  consequences  of 
disregardmg.them,  must  needs  be  deficient  in 
onekhalf  of  the  requirements  of  their  calling. 

"Now,  if  the  caoital  levied  upon  the  pro- 
fession were  ap(»lied,  by  meaas  of  the  services 
of  lawyers  themselves,  on  a  systematised  plan, 
in  consolidating  the  law,  in  the  production  of 
well-digested  reports,  and  in  the  puUication  oi 
conpieter  text  writings,  the  profusion  at  large 
who  are  eagaged  in  active  agency  would  find 
their  work  much  facilitated^  ana  a.  legitimate 
provision  would  be  made  for.a^lasa  of  service 
which  is  ver^  ill  requited  in  all  professions — a 
sendee  not.uBpropcriy  made  a<  uSi^xr^  on  the 
rettjof  the  protMsion^  since^  bytta  maaM^thay^ 
are  enablea  to  realise  their  gains. 

"We  earnestly  implore  the  profession  to 
consider  well  before  they  abolish  this  tax ;  but 
rather  seek  to  make  it  the  grand  resource  by 


which  they  shall  regenerate  Aeir  profeaooD  far 
the  common  weaL 

"It  would  be  among  the  advantages  of  a 
minister  of  justice,  that  the  judicial  haigti 
and  its  application  would  become  a  subject  of 
distinct  consideration  in  parliament  and  else- 
where. 

"The  tax  in  question  produces  a  large  an- 
nual  revenue;  let  the  whole  profession  holdiog 
official  employments  of  a  legal  nature  be  taxed 
one  per  cenL  for  the  same  purpose,  and  a  fund 
would  be  raised  adequate  to  the  most  extrava- 
gant projects  of  law  reform,  and,  by  judicious 
organisation,  the  reign  of  Victoria  might  be 
distinguished  as  that  of  Justinian  was  by  a  re- 
duction of  the  law  into  forms— call  thcit  codes, 
consolidated  statutes,  text  books,  or  what  we 
will— which  shall  be  more  manageable;  and 
leave  to  the  poor  practitioner  time  for  the  more 
essential  requirements '  of  business,  and  the 
means  of  vindicating  himself  from  the  charge 
of  costiy  and  useless  impracticableness," 

There  is  no  doubt  that  the  large  amioil 
sum  of  90,000?.. a  year,  raised  by  the  Cer- 
tificate Tax,  if  judicsoDsly  i^^plied,  mi^ 
indeed,  ^ve.aemefUseftil."TetaW  inatiad 
of  an  unmitigated  losftr  For  instanee,  pait 
of  it  might  &  applied;  assii^eated  in  the 
Law  Retfiew,  for  the  imorovemcnt  of  the 
law  itself;  part  for  affordii^  better  means 
of  l^al  education,  and  the  rest  in  provid- 
ing, relief  for  indigent  members  and  theiz 
families.  But  it  would  be  aearcely  just  that 
a  tax  levied  horn  <me  braaoh,  shtmd  beai 
the  burden  of  impfOfeaentai  for  tfae  good 
of  the  whole.  Iliose  whi9  are  at^prneat 
"  exempted,  shoidd  also  be  made  to  beer 
the  burden," 

Let  it  be  recollected,  that  exclusive  of  the 
AunualXextifieate  Duty^  there  is  the  stamp 
duty  of  120/.  on  the  articka  of  deriuhip^ 
the  25i.  admissieB,  and  other  feesi  tte 
amonnt  of  which  eiseeda  tbe  anna  paid  by 
a  banister  on  entering*,  his  liin  of  Goat% 
lOOL  of  which  iy  retoided  on  hiscdlto 
the  bar.  The  toll  upon  adinisaon  to  prtf- 
tise  as  an  attorney  is  high  enough,  as  a  pro- 
perty qualifieaiioB»  wifthBOt  reaoi^Dg^teaa 
ananal  impart-  of  thcee  or.fiBwr.perocat.  oa 
the  average  of  his  emoluments.  If,  hoV' 
ever,  a  poll-tax  on  professional .  men  he 
justifiable  or  necessary^  tfien  let  aU  profes- 
sions be  taxed,  and  as  many  sluIfiDgs  a  year 
as  the  attorneys  pay  pounds,  will  he  sofij 
dent  from  eadi  individiaal«  Aj  snaU  aaiffil 
payment  for  TegiKBatiaiLweiiUUiBieed,  b^ 
of  poblie  advaBtB^iv  in  orierihaitedMiqMP^ 
and  I  widfce  etf  tmirf  pif  tiiiow*  mig^frbe 
correctly  known: 

The  cost'  of  "scientific  digest*  of  the  vin- 
ourbranches  of  tbe  hiw,  the  prcpantioarf 
future  statutes,  and^  ofl  eacI|^.coadse»  and 


Ceriyicai€  Buif.'-^nles  o&iAft  Ckcmi.-^Svpmim  CowpUt.  BoiU. 


aceonte  reports  of  tha  deciuons  of  the 
judges,  should  bo  borne  by  the  State*  and 
th^  shoiM  be  pfahlished  likeParliamentaay 
Papers  at  the  least  posable  price.  Hm 
finsDcial  budeet  sbonld  comprise  a  suffici- 
ent proyision  tor  Ae  dae  administration  of 
justice  and  the  improvement  of  the  kw, 
without  taxing  its  professors.  With  respect 
to  the  ezpenae  of  legal  education,  it  should 
also  be  recollected*  Uiat  the  Inns  of  Gouvt 
receime  a  large  anonal  income  in  tmst  for 
the  students  of  the  law  of  aU  branches ; 
and  though  the  benchers  for  the  supposed 
wdfare  of  the  bar  hare  laid  down  rules 
which  exclude  attorneys  from  the  dining 
hallsy  there  is  no  fi;round  in  reason,  justice, 
or  policy,  for  excluding  thosi  from,  their 
libraries  and  lectnre  rooma« 
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of  some  ooonties,  and  of  other  public  bodies  in. 
like  manner,  send  their  bills  to  the  Crown 
Office  and  other  authorities  for  examination, 
and  certificate ;  I  submit  thai  if  the  principle 
were  carried  out,  it  would  operate  advantage* 
ously  to  the.  profession,  and  be  no  little  com- 
fort to  them  in  a  considemble  number  of  < 

Okb,  &c. 


CfERTIPICATB  DUTF. 

PR0P08KD   SUBSTITUTION, 

n  the  Editor  0/  tie  Legal  Observer. 

Sir,-— Wishing  that  a  substitute  could  be 
pointed  out  to  the  Chancellor  of  the  Exehe- 
quer  for  the  iniquitous  Certificate  Tax,  I  trust 
your  correspondents  wtU  turn  their  attention  to 
the  sofaject. 

Donbtless,  many  cases  occurin  which  po- 
fessioB^l  men  would  prefer  delivering  their  bills 
jith  the  certificate  of  a  public  officer  like  the 
Taadnjr  Master,  "that  the  charges  are  usual 
and  reasonable."  Might  not  such  an  office  be 
^tablished,  and  a  per-centage  paidon  such 
bilk  whereby  a.oottsidendUb  fund  would  be 
raised? 

Of  course  such  a  system. can  only  be  adopted 
nohmtttrUyj  there  would,  be  nothmg  binding 
on  either  party  as  to  liability  or  otherwise,  but 
^  satisfaction  to  the  solicitor  would  at  least 
be  commensurate  with  the  trouble  and  ex- 
pease. 

I  sm  aware  that  the  treasurers  and  solidtors 


NOTES  ON  THE  CIRCUIT. 

QOMPUUBOAT  BBPBWUrOBB. 

A«  the  assiies  at  Bristol,  it  appeasrs  that  in 
conseqiMnee^  the  pievakoee  of  the  cholera  in 
that  city,  the  causes  entered  fn*  trial  wersra^ 
pidly  disposed  of.  The  reporter  of  the  Timet 
says,  that  searoely  a  single  case  went  to  a  jury. 
In  the  undefended' causes,  of  course,  proper 
verdicts  were  taken;  but  neariy  all  the  onwr 
actioas' wsfe referred ;  and  he  adds,  ''It was 
amnsinr  to  see  the  ansiNis  coimtenances  of- 
the  di&rent*  barristers  who  had  friends  as 
coDDsel  inr  theoausesj  hoping'tfaat  theymight  be ' 
appointed  arbitrators  to  oecide  between  the  par'^* 
ties,  and  thus  obtam,  in  the  long  Taeatiouj  good 
fees  to  make  up  for  a  bad  circuit, — for  siidb  as 
regardsemeiuinent,  it  has  been  to  most  par- 
ties. Whether  the  heavy  expense  of  a  reference 
w3)  be  tile  mean*  of  inoreanng  a  love  for  litik 
gation  is  extremely  qoestiofiaMek"  This  is  a 
lust  conchnion,  eepedaHy^  when  it  is  remems- 
tiered  thai  aU  the  ezpenees-  of  praparing  for 
trid, — the  delivery  of  briefer  the  payment  of 
covBseFsfees^  and  the  travelling  expenses  and' 
loss  of  time  of  witeeeeee — have  all  been  in* 
cnrred. 

To  the  dissatisfaction  of  the  diests  most  also 
be  added  that  of  attonws,  for  these  compulsory 
references  ace.  all.  connded  to  the  bar,  and 
rarely  or  ever  to  the  other  or  junior  branch  of 
the  profesewp.  The  Metropolitan  and  Pro- 
vincial Law  Association,  in  the  last  Report, 
(see  3a  L.  O.  p^  42^  adverted  verv  significantly 
to  this  subject.  We  shall  be  glad  to  hear  from 
our  subscribers  in  the  country,  whether  there 
has  been  any  alteration  in  this  practice. 


RECENT  a&CJ&JONS  IN  THS.SUP&R1QR   COURTS 

A.ND     SHa&T    NOTES    OF    CABES* 


Hte-cfcy  r.  Gtee».    July  27,  28, 1849, 
MiaarAGft  ^ttlkmbnt.  —  futvbk.  pao* 

PERTY. — IKSOLiVENCy. 

Vpom  the  mmiwye  qfi  ceeimst.  pmMs  es 
off'eemet$twsm  etderiediato/ortkemtemiimm 
^  ayised,^eMm§  ih»  hwkmdisjm,  wMm 
the^^e^B  fiOtre  ^prefmi^^Jm  Mereepmate 
^MMfe,.  them  #». keg  kuMmd  fat  l^ 
vtfkTaHamder  to  tkeieismqf  ihsinmnit^ii, . 
^««ttMtpaBliea4aih»9rprsiHrrj»«iiib4Jm» 

,  ^tkehmsimtAsmndifiee^iQcJbakbm^ 
ofthemt  Mebetememtiikde9mtkedmak\ 
¥AMi«tfftiste  fmdJamdpmmmalfg^pegip: 


Held,  that  the  property  teas'  subfeet  to  the 
tfmitffthsmUkmmHt^  oeddidLwetpemto 
tMeauipieeeti  andet  ikemtahmfy. 

Tsiaisaitt  wa».  instituted  by  James  Joaiahr 
Hardf  and  Mrs*. Eliaahoth Irwin,  wifeof  James. 
Braok.  Itann,.  agaiBat  the  defendant  Gaom 
Green  and. aiken».toe8tabhsh  certain. artkiw. 
of  agreamsni^^ted  Jims.29tf  1B43»  andA  deed. 
of.Oet;  9,  liM6«.  It.appawod  thai. the  articiea. 
were  executed  on  the  marriage  of  Mr.  IrwiaL 
with^BliaidiethBaanuwaodat  was  agreed,  thit 
a  dwLo£>settleasenr  >  sbanldbe  mad&as  soanaa% 
coiireMeBtl)r  mai|kt.h%,of  alltheti 

'    [,ta  the  ]ad|^'or.to.wiuai&.  Satu 
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thereafter  become  eotHledy  rsfom  tniet  lor  such 
persons  as  she  should  appoint,  and  in  defiuilt 
of  appomtment  to  her  separate  nse  for  life 
and  then  to  her  husband  for  life,  with  limita- 
tions over  to  the  issue  of  the  marriage.  It  was 
also  agreed  that  the  settlement  should  contain 
a  similar  covenant  on  the  part  of  die  husband, 
settling  all  his  future  property  to  the  ^ame 
uses  and  trusts  as  that  of  his  wife.  Mr.  Irwin 
had  no  property  on  his  marriage,  and  soon 
afterwards  took  the  benefit  of  uie  act.  His 
brother,  however,  died  in  India  in  December, 
1845,  leaving  Mr.  Irwin  his  heir-at-law  to  his 
real  and  personal  estate.  The  official  assignees 
claimed  the  property  for  the  benefit  of  the  cre- 
ditors, whereupon  this  suit  was  instituted. 

'Himer  and  Jervis  for  the  plaintiiiSi. 

Roupell  and  Rogers,  for  the  official  assignees, 
contended,  that  the  covenant  did  not  give  any 
specific  lien  on  any  part  of  the  husband's  pro- 
perty, and  that  the  covenant  was  contrarv  to 
the  policyof  thehiw,a8it  incapacitated  him  from 
ever  possessing  any  property  or  satisfying  the 
claims  of  his  creditors. 

Lewin,  Fiather,  and  Hoare,  for  the  other 
defendants. 

The  Master  of  the  RoUs  held,  that  in  the 
absence  of  all  fraud  or  allegation  of  fraud,  a 
covenant  of  this  description  was  binding  and 
ought  to  be  enforced  in  equity.  Such  an 
agreement  might  be  imprudent*  but  still  it  was 
one  which  might  be  executed  and  carried  into 
effect,  and  was  not  contrary  to  the  policy  of  the 
law,  as  contended  by  the  official  assignees. 
The  instruments  must  therefore  be  established 
as  prayed,  and  the  property  declared  subject  to 
the  truste  of  the  settlement. 


Vtcc-Ctancellor  of  Snglanlr. 

In  re  North  Midland  Rail.  Company e  Act,  Ea^ 
parte  Slater^e  Demtees.    June  29, 1849. 

PAYMENT  OUT   OP    COURT.  —  RAILWAY.  — 
COSTS. 

A  raUtoay  company  had  paid  into  Court  and 
invested  certain  monies  for  the  purchase  of 
land  settled  on    a    tenant  for  life,  with 
remainder  to  his  children,  who  were  infants. 
Upon  a  petition  presented,  when  the  chil- 
dren became  ofage,forpaument  to  them  and 
the  tenant  for  life:  Held,  that  the  com- 
pany were  liable  to  pay  the  costs  under  the 
6^7  W.  4,  c.  cvii.  t.  52. 
The  North  Midland  Railway  Company  re- 
quiring certain  lands  £ar  the  purposes  of  their 
railway,  paid  into  Court  and  mvested  the  pur- 
chase money.    The  property  was  settled  on  a 
tenant  for  life,  with  remainder  to  his  children, 
who  were  infants.     The  ehytdren  having  at- 
tained their  majoritv,  presented  this  petition 
for  payment  out  of  Court  to  the  tenant  for  life 
and  his  children,  and  also  for  the  costs  of  this 
petition. 

%Me(l,  in  support  of  the  petition.  Chapmem, 
conM,  contended,  ihat  the^MNapany  were  not 
liable  to  pay  the  coete,  citioflt  the  6  <e  7  W.  4, 
€.  evil.  s.  45.  which  providee  for  Oie  aK>lkation 


of  eompensation  money  amounting  to  200L, 
under  the  1  Geo.  4,  c.  36,  and  the  52nd8ectioD, 
which  enacts,  that  "  where,  by  reason  of  any 
disabilitv  or  incapacify  of  any  party  entitled  to 
any  lands  to  be  taken  or  used,  or  in  respect  of 
which  any  satisfaction,  recompense,  or  com- 
pensation shall  be  payid)le^  under  the  authority 
of  this  act,  the  purchase  money  for  the  same  or 
the  money  paia  for  such  compensation,  «bll 
be  required  to  be  paid  into  the  Bank  of  £&(- 
land.  It  shall  be  lawful  for  the  said  Court  to 
order  the  costs,  charges,  and  expenses  attend- 
ing the  purchase  or  the  taking  or  using  of  socl 
lands,  or  which  may  be  incurred  in  consequence 
thereof,  and  also  the  costs,  charges,  and  ex- 
penses  of  the  re-investment  of  the  purchase 
or  compensation  money  in  other  land,  and 
likewise  the  costs,  charges,  and  expenses  (o& 
casioned  only  by  the  passing  of  diis  act,  and  not 
by  litigation  between  claimants  or  othenriie) 
of  any  proceedings  had,  as  bereinF-before  as- 
thorised,  for  the  investment  of  such  purcfaaseor 
compensation  money  in  government  or  real 
securities,  and  for  the  payment  of  the  intereit 
and  dividends  thereof,  and  of  the  payment  of 
such  government  or  real  securities,  or  of  the 
money  to  be  produced  by  the  sales  thereof,  fnt 
qf  Court,'*  &c.,  ''  to  be  paid  by  the  said  com* 
panv." 

The  riee-Chanoellor  held,  that  the  company 
were  liable  to  pay  the  costs  under  the  words  of 
the  62nd  section,  "  payment  of  money  out  of 
Court,"  even  if  the  act  did  not  contemplate  the 
pay-  ment  of  the  money  out  df  Court  to  the 
persons  entitled. 

fSist'€^tmuU8x  Wadgj^t  IBntcr. 

In  re  North  qf  SngUmd  Joint-Stock  Btukag 
Company,  hxparte  Sadler.    July  4, 1849. 

WINDING-UP   ACT. — LIST    OF  CON- 
TRIBUTORIB8. 

Held,  upon  motion  to  reveree  the  Masters 
decision  inserting  the  name  of  a  hutbead 
on  the  Hst  qf  contributories  in  respect  nf 
six  shares  bequeathed  to  his  wife  ^ore 
marriage,  and  qf  which  she  had  exeestei 
the  deed  of  tranter,  that  kis  name  vss 
properly  inserted  on  the  Ust,  although  tkt 
wife's  name  had  not  been  registered  by  tkt 
company  on  account  of  her  refksing  topsff 
a  call  when  due. 
This  was  an  application  to    exclude  the 
name  of  the  petitioner,  Mr.  Sadler,  from  the 
list  of  contributories  to  the  banking  compto^, 
under  the  11  &  12  Vict.  c.  45,  in  respect  of  six 
shares  belonging  to  his  ^fe.    It  appeared  diat 
the  shares  were  oequeathed  to  his  wife,  Mary 
Todd,  before  her  mairiage,  and  that  a  deed  oi 
tranafer  had  been  carewited  by  her  and  the 
executor  of  the  will.    The  companjr  had,  how- 
ever, on  her  application  to  be  legiatered  as  a 
proprietor,  refused  to  accede  to  her  reqaei^ 
unless  she  paid  a  call  then  duoh    The  call  was 
not  paid,  and  the  lady  married  My.  Sadler, 

RuseeU  and  Maniety  in  support  of  tin  ap- 
plication ;  Baoom  and  Headiam  oontriL 
The  J^et^CftoMaUor  lMld»  tfact^  pelitioBer 


was  liable  in  ntpect  of  die  sharat,  u  his  wife 
had  executed  the  deed  of  transfer,  and  that, 
therefore  his  name  was  richtl f  indited  in  the 
list  of  contribntories,  and  refused  the  applica« 

tion. 

InreNetbU^sSettlemaU.    July  21, 1849. 

TSU8TBB8'  RKLIir  ACT. — PAYMKNT  TO 
NBW  TRUBTKKS. 

Order  made  for  payment  out  of  Court  to  new 
trustees  of  fund  paid  in  under  the  10  ^  11 
Viet.  c.  96,  where  the  nnmber  of  truetees 
was  complete  and  no  breach  of  trust  was 
appreh^ded. 

This  was  a  petition  under  the  10  &  11  Tvd. 
c.  96,  (The  Trustees'  Relief  Act,)  for  the  pay- 
ment  to  new  trustees  of  certain  trust  funds 
inid  into  Court  under  section  1,  by  the  sur- 
viving trustee  under  a  marriage  settlement. 
The  new  trustees  had  been  appointed  under 
a  pover  in  the  settlement  by  the  tenant  for 
life. 

Wood  and  C.  HaU  in  support  of  the  pe- 
titba;  The  SoUeUor-QeueTed  and  FoOett  for 
theparties  entitled  in  remainder,  contriu 

Tlie  rice-ChaneeUar  said  that,  although  it 
mi^  be  right  for  a  retiring  trustee  to  have  an 
opportunity  of  exercising  a  discretion  as  to  the 
new  trustees,  vet  as  Uiere  was  the  full  number 
of  trustees  ana  no  breach  of  trust  was  appre- 
hended, it  was  not  the  practice  of  the  Court,  at 
^app^cation^of  one  party  entitled,  to  order 
the  money  to  lie  paid  into  Court,  and  the  prin- 
ciple was  not  affected  by  the  10  &  11  Vict.  c. 
96.  The  payment  into  Court  made  no  differ- 
ence in  the  case,  and  the  fund  would  therefore 
be  paid  out  of  Court  to  the  new  trustees  as 
prayed. 


June  15, 


€ltteen's  ISenc). 

(Before  the  Four  Judges.) 

^omnxmd  v.  Bendyshe  and  another. 
Julys,  1849. 

raiENDLY  SOCIKTY. — ORDKB  OF    JUSTICBS, 
— DI8TRX88  WARRANT. — PRACTICK. 

^Vhere  an  appeal  is  made  to  magistrates  tft- 
stead  of  arbitrators  in  a  dispute  between  a 
^i^ember  (if  a  friendly  society  and  the  society, 
ond  the  magistrates  order  a  sum  of  money 
to  he  paid  by  the  society .-  Held  that  a 
"lOfM  to  show  cause  why  the  money  had  not 
heen  paid  must  issue  before  the  sum  can  be 
feeoijered  by  distress  warrant, 

^  role  nisi  had  been  obtained  upon  leave  re- 
^^rred  to  set  aside  the  verdict  returned  for  the 
defendants  b  this  action,  and  to  enter  it  for  the 
plaintiff.  The  action  was  brought  against  two 
°;>e»tratesof  the  County  of  Cambridge  for  an 
"legal  distnsB,  by  the  plaintiff,  who  was  a 
member  of  a  friendly  society,  and  had  been, 
together  with  ano^er  pecson,  as  stewards  of 
the  locisty,  lordered  by  the  defendanle  to  p^r  a 
lomof  aopey  toa foiaer member  i>f  the 


fBeneA.— Aoibegner.      SSI 

dety.  The  defendants  pleaded  not  gniltr  by 
statute,  and  justified  under  a  warrant  for  levy- 
ing the  amount  made  under  the  10  Geo.  4,  c. 
56,  Bs.  28,  29»  (the  Friendly  Societies  'Act.) 
The  rule  ntsi  had  been  obtained  on  the  qoee- 
tion,  whether  the  distress  warrant  ought  to 
have  been  issued  without  a  previous  summons 
to  show  cause  why  the  money  was  not  paid. 

Byles,  S.  L.  and  Metcalfe,  against  the  rule ; 
WaUon,  Q.  C,  JJCeone,  and  Coueh,  in  support. 

The  Court,  after  taking  time  to  consider, 
held  that  an  order  of  justices  made  in  the  mat« 
ter  of  a  dispute  between  a  friendly  society  and 
one  of  its  members,  could  not  be  enforced  m  the 
event  of  disobedience  thereto,  without  a  previ« 
ous  summons  to  the  persons  to  whom  it  was 
directed,  calling  on  them  to  show  cause  why  it 
should  not  be  enforced.  The  rule  to  enter  the 
verdict  for  the  plaintiffs  was  therefore  made  ab- 
solute. 


C0tttt  nC  l^c^e^[tt<t* 
Smith  V.  WiOiame.     Hilary  Term,  June  6, 
1819. 

ATTORNBTANDAOKNT. — TAXATION  OF  BILL 
or  COBT8. 

A  rule  was  made  absolmte  to  refer  an  fu/eaey 
biU  to  taxation,  under  the  6  8^7  Vtcl.  c. 
73,  *.  37. 

This  case  was  argued  in  Hilary  Term 
last,  on  the  application  to  make  abeolute  a  rule 
granted  to  refer  an  agency  bill  to  taxation,  and 
stood  over  for  the  connderation  of  the  Court. 

Martin  showed  cause  against  the  rule,  which 
was  supported  by  Smytkies, 

The  Court  said,  that  the  auAiorities  on  Uie 
subject  of  the  taxation  of  an  agency  bill  at 
common  law,  before  and  after  the  Attomeya 
and  Solicitors'  Act,  were  not  uniform,  and 
that,  therefore,  the  question  turned  on  the 
construction  of  the  statutes  relating  thereto. 
In  equity,  according  to  Jones  v.  Roberts,  8  Sim. 
397,  the  Court  of  Chancery  has  jurisdiction  to 
order  an  agent's  bill  to  be  taxed,  on  the  applica* 
tion  of  the  sohcitor  who  emploved  him,  on  the 
latter  paying  the  amount  of  the  bill  into  Court.' 
According  to  the  cases  of  Weynnouth  v.  Knipe, 
3NewCa.387;  Confafc  v.  JBiO/,  4  Q.  B.  611; 
In  re  Qedye,  3  D.  &  L.  916,  and  In  re  Simons, 
3  D.  &  L.  156,  nather  the  2  Geo.  2,  c.  23, 
as  amended  by  the  12  Geo.  2,  c.  13,  s.  6,  nor 
the  6  &  7  Vict  c.  73,  renders  agency  bills  liable 
to  taxation.  On  the  other  hand,  however,  in 
the  case  of  BUHng  v.  Coppoch,  1  Exch.  R. 
14,  where  C,  an  attorney  in  London  em- 
ployed B.,  also  an  attorney  in  London,  to  de- 
fend a  person  indicted  at  Cambridge  for  bribery 
at  an  election  there,  it  was  held  that  the 
biU  of  costs  delivered  by  B.  was  taxable. 
The  6  &  7  Vict.  c.  73,  confers  more  exten- 
sive powers  of  taxation  on  the  Court  than  the 
2  G.  2,  c.  23,  not  merely  of  fees,  chaii^es,  and 
disbursements  for  business  transacted  m  suits, 
but  also  for  all  business  done  in  his  character 


'  See  also,  ThghUi  v.  Grant,  in  re  Board,  2 
Beav.  261 ;  Last  v.  NtOtaU,  2  Myl.  &  K.  2S4. 
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.•iaf.aaAtton^y.4>r  solicitor.  "nTheoiiis  nonason 

..^^  ftXondon  .attom^,  'who  .is  einplo^ed  as 

wath  by  ^^xmntiy.attarn^,  shoold  not  ddivar 

.iuftbilLfor  snchiageDc^rBHui  be  liable  to  have 

it  taxed.    Nor  does  the  d})jecdon  that,  the  tax- 

..iiig,ixfficec8  would  be  xmable  to  tax  thalfiUy  as 

to:a<grsat  extepttJift  4;haygea  depend  on  mntaal 

.  anai^flBmeii^^ect  the  questioQ,  'for  in  ordi- 

iiuqfy^ouflaness  the  8ame.ammgeBieDt  may  lake 

jdace,  .and  then  it  becomes  the  doty  of  the 

.llaater  to  take  into -coDBideration.  the  temsof 

.jnioh  arrangement.    The  6  &  7  Vict.  c.  73,  s. 

.,S7^ '  therefore,  f^iea  to  an  agencj'bill,  and 

I'the  rule  must  conisc^uently  hei  made  absolute. 

'Itovcmafifie  •Court 

(Coram  Sir  H./.'FWsf.) 

Squire  and  another -y,  Wrayand  Others, 

July  6,  1849. 

PROBATK   OF  HBAFT  WLLL    WHBRB    ORIOI- 
NAL  WAS  DBSTROYED  UNINTENTIONALLY. 

Frobate  v>as  granted  on  the  draft  qf  a  vfiU 
where  the  original  was  destroyed  by  the 
it9St&tH»^Miein  a  vMe  efiMapaatby,  vmd 
it  was  clear  HmMtedutroyed  accidentally. 

A  WILL  ha!d  been  "exeevtedMom* the  Uth 
'  May,  I«48,  by  Mary  Cox,'the  instruetions  for 

which  had  been  given  on  the  Ml  «f  .the  same 
<]Bentfa.  The  deoBased.K^as  not  iibng-after  at^ 
•taokMJtwith  pandysis,  >aod  »i«i  i  the  j26lh.May, 

destwyedtfae  wH  while  in  a  state  oCamMeity. 

.He  testratrix  idMion  the  4thJafty.  iUMer 
'libeBe  encnmstancee,  tkis<ap{iieat>aB'WttSBnade 

to  grant  probate  anthedea«ghti^.thewill. 


.(CShmmi  Mr«'4 

Anon.    7tiy21,1849. 

DEBTOR     AND      OM^TOR     ARRAXGBIIBKT 
ACTPi^HMHITOOgUW  >BBOJl..aftRK8T. 

MAi,  4hatyin  mdir  tOimHih^mpelitimtr  as- 
6fer  Me  7  4-  8  Viet.  c.  70,  to  pnteettm 
fivmwrest,  thef  CmsHmiKSt  hesi^^ihA 
\  the  debts  -Of  'neh  j>eiilfiomng  d^tw  km 
\  'fwt  beeft4iotUraetedwithmt  remmehk^ 
I  i'baiiiUy'^t^4he  Hme  of  cmimti  ef  )>a»g 
I         ^ie'tOi,fqyJke  Mine. 

'  This  was  a  petition,  nnder^  7  &  8  Vict. 
c.  70,  (the  Debtor  and  Creator  AiraKemeiit 
I  Act,)  on  behalf  of  <a  barrisier,  prajpwg  mat  the 
ffRDposaltforithe.fiitiire  payment  of  his  d^ 
j  sod  evgagcneata  might  be  tiarried  ktofftct 
nmder  th»sttpemleiMeBce'jmd  ^ewitrol  of  the 
Cevtty  and  that/ ke  might  inthe  «ae8D  time  be 
-protected  hmm  vmst  by  avder  of  ^e  «tid 
Omrt.    It  apoeared  dut  the  debts  «id  lia- 
bilities were  aoove  4,000/.,  and  there  were  71 
creAom. 
2i0isf9)  in*  support 'of  tbe'fMtitioM. 
His iifoiiearr*said,-tiiat  before  piteftionTO 
fltwtedvnderthe  7  &  S^Vict.  c.  70,ittkould 
be  <8een '  that  tdebtavs  oaae  ^stnctly  fHthb^the 
>meaiM|gr«f  the  act,ivbieh  jvatifies  (betesBcret 
prooeeoaBgs  in  teases  wf' arnngeaMttCa  b^fss 
debtora  and  creditors,  «nd  exMids  saeh  o- 
tUMidhMTy  (irpnlma  to  debtoss.    In  thiiiBk 
the  petitioMr  ihad,  it  sippeared,  norsasN^ie 
iprebability.  at  the.  tine  of  oontraetiag  hU  ^^ 
of  being  sAle  to  pay  the  same,  and  imierdii&e 
ciMmBSta«eco,  therefore,  protectisD  «ealdto; 
be  gfantod,  -awl  the  petition   matt  be  i«- 


'Ehe'  Conrt'sadd,  thatifeheeelwaftno  daaibt  the  of  being  s^le  to  pay  the 
^wiU  was  accidentally  deafcioyad,  and^fraaled 
prabHfee  xif  the' dnught-^«he' costs  of<alL'faities 
i«o  befiaidfoiit  of  theiestate. 


^ANALYTICvAL  jOIQEST  OF   CASES- 

aSPOmWD  ,IK  Jkhh  THR   COJOR'Sa. 


PRmCTPIiES  QF  SUUITT. 
[For  the  previens  fiectaans  of  tfais.SSeries  of 
.the  Digest  in  the  present  'Voiume,  see,— 

iPmoyComml: 

Apyealg^  8S. 

Hnue  of  Lords: 

AppMls,'17l. 
Cmurts  pf.Bmkr^t^lXi. 
(Cmrt94tfB§miy: 

'Law  of  Costs,  ^94. 

Lawof^Wms,  254. 

.GoBistnKtioa.ttf  Btatotea^  J71. 

r  30?, 


:,3»i3 


ACCOUNT. 

I.  The  equitable  jurisdiction  in  mattav  of 
iiccount  is  concurrent  with  that  of  CoorU  a 
Law,  and  no  precise  nile  can  be  laid  down  3: 
to  the  cases  in  which  it  will  be  esxerdxi^ 
Gonit  reserving  to  itself  a  large  discr^on 
upon  the  subject,  in  the  exercise  of  which  it 
willTMy  due  regard  to  the  nature  of  the  case 
and  the  conduct  of  the  parties,  and  will  not 
restrain  an  action  already  commenced,  fflff^J 
ion  Ltbe  ground,  that  'from  'the  noiaker  m 
coHipteity  of  the  iteaaa  in  tihe  wsot^^  > 
judgecataim  'prim  .woibi  «rge  tin  fM>to 
leforit. 

AnivjvBCtion  in<«Bdi  a  oaaeisfoisd 
gm]nd«fdtfBy;'tii»bUl  '     " 

rmtU  :«ix  ^oMNinn ''4tfter 

aad  itfae  InJoiKHim  «*•  -—    , 

mmtmtAf  totittitl  ^* 


aeaaeisfoMivJ^ 
lw)ti«ni«bi«riw 
^M>«atifln  iwJ'P' 


W3 


.758.  , 

Cut  citediD.ihe,|ii4gmeBt:  .Hiocpe  v«ja«^», 

S.  QprnniV  MttJfltf  mommt  m  yrowiif   <(/* 

rfmKomtitigipmfii^r'-^^Whine  anentry  in  anad- 
BiuiitatM^  acMuvt,  <«iuch  Ivul .  boeh  eottled* 
wa»8hMm.lo  befvaudnlantiytniBde,  tbe  whole 
accMBUrai  .ppfawJj  lintwiirlMtwuiiiig  thei  lapse 
«f-40iyaur»'«iiio»Jtli»daaftb  of  (iheLiiitefllale,  17 
fliiMe  tiwtJrtilowMat  «f ithe  acQoi»l;»  aod  jmko 
.thiD.tiro««mke.tkM  dMcovary'o£.t2uB.n«itry  iMim- 
idained'Of.  Sfiodal  dkeclMQS.MMrted  io  the 
jflowfor  ike  pnilection  i>f.tbe  accovatiog 

Cmbb  died  in  tbe  jud^aeut :  Vemoor'T.  ¥«vr- 
dry,  8  ^Alk.  119;  Wedderknu  r.  Wedder- 
bum,  4  JfyL  &  C.  41 ;  Brearnell  t.  ^ouneU, 
t  Bio.  C.C.  62  j  MiUer  T.Cxaig,  6  Beft7..4SS. 

3.  GoeoMrren/  jtirtadic<«e»<*^x4e<«m  mt  iew. 
-The  caaes-in  which  this  Oeurt  wtil  nteriere 
to  We  oomffieated  acccNnto  taken  in  the 
^laiter'B  efite,  initead  of  leavag  then  to  be 
asoertained  hj  an  action  at  law,  avediffieait  to 
dedae,  and  nuaat  be  wynmh  in  the  diacre- 
tin  of  iheCoort.  SoorA  ..fioafem  Bmkoay 
CSsaqMaf  v.  Morula,  1  H,  &  T.  fO. 

C^cetto/ioa.  —  Se/^toMn^.—In  contempla- 
tioD  of  a  marriase  aettlement  between  a  lady, 
who  waa  an  orpoan  and  a  Proteatant,  and  a 
geDtksnan,  who  was  a  Roman  Catholic,  a 
Bettlement  was  ezecnted,  to  which  the  lady's 
uncle  was  a  party,  and  the  aubiects  of  which 
were  stock  oelonging  to  the  lady,  and  two 
simu  of  monev,  one  -secured  by  the  uncle's, 
andtheodaer  by^^^  giailiieiaairs  iioad,  and 
both  of  them  payaklii  tothe  tmaloas  of  the 
aetdewnttwelfv  ORMitkB  after  the  date  of  the 
boads.  TkeaettfenKBt,  after  •  sfecdning  tnaats 
in6f«iro£«hei«dyaBd  ffentleaiBn  and  tiheir 
chiidno,  pnmded  -that,  until  the  BDsnriage 
should  be  duly.had  and  aolemnized  according 
to  the  forms  of  the  Church  of  England,  or  in 
caae  it  ahoidd  not  be  so  solemnized  within  12 
months  next  after  tbe  date  of  the  settlement, 
'&e  trustees  should  stand  possessed  of  all  the 
tmt  monies,  $ecmrities,  and  premises,  and  the 
teenrkies  for  ike  same,  wi  ^rust  for  the  lady, 
her  executors.  Sec,  and  shonid  pinr,  assign, 
and  transfer  the  sameaccordingly.  The  mar- 
riage never  took  place.  After  the  uncle's 
itm,  his  bond  was  fomd  amongst  his  pai>ers, 
with  the  words  *'*  Cancelled,  -the  marriage 
never  having  taken  pltoe,^'  viattan  by  him 
across  the  face  of  it. 

The  Court,  though  it  did  not  conaider  the 
bmd  to'bo'iovaiidated,  held'ibi^  according  to 
titt  tme  conatiuction  6f  the  pnmao,*tfae  kdy 
^asnot  eMitM  »  tiie  eesim  oaetraif  of  tbe 
^od.  mffMl  y.  RMutUs,  iSi^ane  PsMe, 
Sopmr^ikeBnsi  JMaVn^m^rndtke^iri 
^AndtUud,WSna.  190. 

CVABITT. 

irTrntlee.-^VmueipdiXJorporttHon  Aei.-- 


a  w31  dasted  in  1694,  rM  toM  persimal 
property  was  vested  bi  the  'Corporation  'of 
lleadiDg,  upon  certain  trusts  .for  the  poor  of 
that  town ;  and  !f  ttierorporation  neglected  'to 
perform  ^se  trasts,  or  waeaaployed  the 
property  for  one  year,  the  will  gave  4t  ^vcr  to 
the  Corporation  of  London,  ai  troat  for 
Christ's  Hospital  In  .1639,  a  decree  was 
made  on  an  information,  which  directed  the 
Corporation  of  Reading  to  apply  the  income 
of  the  property  for  the  benefit  of  the  poor  .of 
that  town,  but  in  a  manner  different  from  iliat 
prescribed  by  the  will,  and  that,  if  the  Corpo- 
ration of  Reading  should  neglect  to  necform 
the  premises,  or  should  mis-employ  the  pro- 
perty for  one  year,  they  should  .convey  it  .to 
the  Corporation  of  London  in  trust  for  Christ's 
Hospital.  The  Corporation  of  .Reading  n^- 
lected  to  perform  the  directions  of  the  decree 
for  several  years.  In  1837,  certain  individuals 
were  appointed  trustees  of  the  property  in.  their 
place,  under  the  Municipal  Corporation  Act. 

The  Court  held  the  decree'  of  1539  toi>e 
binding,  and  the  legal  estate  in  the  property  to 
be  still  vested  in  the  Corporation  ot  Reaiki^  ; 
and  ordered  them  to  convey  the  property  to 
the  Corporation  of  London,  in  trust  for  the 
boepitaL  Oknsi's  HoepiM  y.  Qramger,  16 
Sin.  €3. 

2.  FomnsBMs  is  anparation  irmttees.-^thb 
Courts  v'dl  natmake  an  order  for  filtiagup'^e 
vacancies  in  chanty  tioetees  by  the  'appomt- 
meot  of  paatienbD-  individuals  widwat  a  refer- 
encertolbe  Master.  In  re 'Skrmslmry'aokool, 
lM'N.&G.afi. 


tfefia/mertwi.  — l/jraye.— By  a  tfiartcr  of 
Philip  and  Mary,  in  Latin,  of  Jan. «,  1953, 
after  reeiting  that  18  presbyters,  15  cleilcs,  and 
12  poor  men  had  been  lately  maintained  at 
Boaten,  out  of  the  issues  of  certain  guilds 
since  dissolved,  and  whereof  the  possession 
had  been  a^aed  by  the  Crown,  to  the  grief  of 
all  the  Catholic  inhabitants  there :  It  was  wit- 
nessed  that,  considering  a  provision  for  Divine 
wondiip,  aad  the  maintenance  of  tbe  poor,  and 
tbe  education  of  voath,  bekmged  to  the  regal 
office,  and.  at  the  bumble  petition  of  the  mayor 
and  burgesaes,  and  in  consideration  of  the 
«faaff(ea  which  they  sustainfd  in  and  about  the 
repaaatioQ  of  the  bridge  and  port,  and  ibat 
they  ^uiigbt  be  better  able  to  snstaan  'these 
ebvgesythe  king  and  quean  granted  «ei%ian 
kads  to  tbe  corpoatkro,  to  the  intent  tbat 
they  ebonid  fiad  and  maratain  a  grannar 
school  in  Boston,  and  a  schoolmaster,  two 
priests  to  celebrate  divine  service  in  the  parish 
church,  and  four  poor  persons  to  .pray  tor  the 
souls  of  the  king  and  queen,  and  tneir  .an- 
cestors, with  a  direction  to  apply  all  the  rents 
and  profits  "  ad  sustentadonem  pedagqgi  «t 
suppedagogi  Scole  predicte,  ac  CappeDaaoram 
et  paupemm  predict*,  ac  alia  neoessaria  pie- 
diet'  Burgnm  Schdam,  Cappellanas,  et  paoa- 
peres  predict',  et  sustentacionem  et  manu- 
tendonem  eommdem,  -  tmtnnnnodo  taipgeatia 
et  conoeraantia.*' 

Hetf,  tbat  the  tniito  were  for  rOigloin  pur- 


9t* 
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po^tfs,  fldncatkm,  and  the  relief  oC  die  poor  «■- 
clusively.  Effect  of  usage  in  the  constnictioii 
of  charters.  Atiomey^Qmieral  y.  Cofporatum 
ofBastoH,  1  De  6.  &  S.  519. 
Case  ehed  in  the  judgmsnt :  Bristol  case,  t  Jae. 
&  W.  3«1. 

See  Corporation,  2. 

CO-PARTNBItaHIP. 

lAmUed  UabUUy.'-Vis  major.-^Bj  the  terms 
of  the  resolutions  on  the  formation  of  a  com- 
pany, the  object  of  which  was  to  purchase  land 
and  found  a  colony,  certain  trustees  had  the 
control  of  an  expedition  to  explore  the  district, 
and  it  was  resolved  that  the  expense  of  the  ex- 
pedition should  not  exceed  a  certain  sum,  and 
that  the  subscribers  were  not  to  be  liable  be- 
yond a  fixed  amount.  On  the  arrival  in  the 
country  of  the  persons  proceeding  on  the  ex- 
pedition, they  were  seized  and  thrown  into 
prison,  and  owing  to  this  the  project  failed, 
and  the  loss  greatly  exceeded  the  limit  fixed  by 
the  resolutions :  Held,  that  the  trustees  could 
not  call  on  the  subscribers  for  contribution  be- 
yond the  fixed  amount.  GiUan  v.  Morriaon, 
lDeG.&S.421. 

COPYRIGHT. 

1 .  Breach  of  conjidenee.  —  Jit/imcrtofi. — The 
Court  will  interfere  by  injunction  to  prevent  a 
par^  availing  himself  in  any  manner  of  a  title 
ariamg  out  of  a  violation  of  right  or  breach  of 
contract  or  confidence. 

The  cases  in  which  the  Court  refuses  to  in- 
terfere by  injunction  until  the  legal  right  is 
established  at  law  have  no  application  to  cases 
in  which  the  Court  exercises  an  original  and  in- 
dependent jurisdiction  to  prevent  a  wrong 
arising  from  a  violation  of  right  or  breach  of 
contract  or  confidence.  Prince  Albert  v. 
Strange,  Same  v.  Judge,  1  M'N.  &  G.  25. 
Cases  cited  in  tbejadgment:  Duke  of  Qaeens- 

bary  y.  Shebbeare,  2  £den,  529 ;  Abernetby's 

Lectores,  3  Law  J.,  Ch..  «09;    Tipping  t. 

Clarke,  «  Haw,  393 ;  Wyatt  v.  Wilson,  temp. 

Eldon,  18S0.  '^ 

2,  Waiver  qf  objection  to  injunction.  —  A 
party  having,  at  the  suit  of  A.  and  B.,  sub- 
mitted to  an  injunction  restraining  him  from 
publishing  certain  etchings,  the  work  of  A.  and 
B.  respectively,  cannot  object  to  an  injunction 
granted  on  the  application  of  A,  restraining  the 
publication  of  a  catalogue  or  description  of  the 
etchings,  on  the  ground  that  it  is  too  extensive, 
as  not  clearly  identifying  which  of  such  etch- 
ings belong  exclusively  to  d.  Prince  Albert 
V.  Strange,  Same  v.  Judge,  1  M'N.  &  G.  25. 

GORPORATIOK. 

1.  Interference  of  Court  in  administration,'-' 
The  doctrine  of  Foes  v«  Harbottle,  2  Hare,  492, 
and  Mozleg  v.  Alston,  1  Phill.  790,  as  to  the 
interference  of  this  Court  in  the  internal  ad- 
ministration of  incorporated  companies,  con- 
firmed. Lord  V.  Gowmor  and  Company  of 
Copper  Miners,  2  Phill.  740. 

2,  Constructim  qf  grants  and  chtrtersr—Pk 
chanty  was  founded  some  time  in  the  12th 
centunr*  and   was   commonly   called   ''Thai 


Master,  9rathreo»and  £^steca  of  the  Hoipitil 
of  St  John  tlie  Baptist''  In  the  time  of 
Charles  2nd,  the  mastership  of  the  hospital 
and  the  lands,  &c.,  belonging  to  it,  were 
granted  to  the  eorporatioa  of  Cherter.  Tbe 
leases  of  the  hospital  lands  had  never  been 
granted  by  the  eorporstion  under  dieir  com- 
mon seal ;  but,  in  the  leases,  the  corpontlaii 
was  described  as  being  the  msstsr  of  the 
hospital,  and  the  rents  were  reserved  to  the 
master,  brethren,  and  sisters.  An  infoniu^ 
was  filed  against  the  corporation  of  Chester 
and  the  parties  who  had  been  trosteei  of  the 
charity  estateTunder  the  Municipsl  Oorpon- 
tions  Reform  Act,  to  ascertain  the  chanty 
lands,  and  to  have  a  scheme  for  the  doe  rego. 
lation  of  Ae  charity;  to  which  information  the 
master,  brethren,  and  sisters  of  the  hoe^ 
were  not  made  parties  as  a  corporste  body.  It 
was  decided  by  the  Court  that  they  did  not 
form  a  corporate  body  $  and,  consequently,  as 
objection,  that  they  ought  to  have  beee  made 
parties  to  the  information,  as  a  corpora^ 
was  not  sustained.  The  objection,  that  the 
hospital  ought  to  have  been  a  party  to  theis* 
formation  as  a  corporate  body,  was  not  taka 
by  the  corporation  of  Chester  until  serenl 
yearsalter  tne  decree  had  been  made.  Whether 
such  an  objection,  if  valid,  would  be  alloved 
to  be  taken  by  such  a  party  after  such  a  lapse 
of  time,  quttre  ?  Attomey^General  v.  Cor^ 
ration  of  Chester,  1  H.  &T.  46. 

3.  Trustees, -^Vndet  what  drcumitances 
the  Court  will  make  an  order  lor  fiUing  up 
vacancies  in  charity  trustees  under  the  Mum- 
dpal  Corporation  Act  In  re  Skrewsbtrj 
Charities,  1  M*N.  &  G.  84. 

See  Charity,  1. 

KXKCUTOR. 

One  of  two  executors,  who  were  stated  to 
have  possessed  their  testator's  assets  ;oii^. 
died  before  a  siut  was  instituted  for  the  admi- 
nistration  of  the  testaCtor's  estate:  Held,ibsi^ 
representative  of  tiie  decased  executor  wu  not  a 
necessary  party.    CZorit  v.  Webb,  16  Sim.  l6l 

rORSION   LAW. 

Importation  of  prohibited  articles, -hnt- 
diction.'-The  Courts  of  tiiis  country  will  pot 
refuse  to  administer  justice  between  joint  im- 
porters of  any  article  of  commerce  merely  npoo 
proof  that  in  the  production  or  exportation  of 
such  article  some  fiscal  law  of  tiie  country  of 
produce  has  been  violated.  Sharp  v.  Tttflor, 
2  Phill.  801. 

Case  cited  in  the  judgment;  Pellecat  t.  AogeO, 
2  Or.,  Mee.,  &  Rose.  311. 

See  lUegal  Contract,  1. 

rRAUD. 

Undue  injluence,  —  Guardian  and  wsrd.- 
Promissory  note—Two  years  and  a  half  aftff 
a  young  lady  had  come  of  age.  A.,  who  bad 
been  her  guardian,  and  with  whom  she  stiu 
resided,  drew  a  promissory  note  in  her  frvoQ^' 
and  she,  at  his  request,  indorsed  it. 

Short^  afterwi^rds,  a  third  person  paid  the 
note  to  his  bankers,  (who  knew  that  i.**^ 


AMVUitl  ttfH ^«MM/  «NHtV A|iri4^ 


'3v0 


the  jrooiy'  la^JT** 
iiih  of  the  iB- 


o&  the  faith 

which  he  had  drawn 


iaidhre&t  and  had 
fuirdiao,)  and 
donement,  jMid  a  ci 
in  ftTOor  of  J. 

The  Gonrt  reatraiBed  the  hankera  from  aning 
ibe  jaaog  lady  on  the  note,  and  would  not 
ordorhertopaytheamonnt  of  it  into  Court 
MaUimid  ▼.  Baekkowe,  16  Sinu  58. 

See  Aeemmi,  3. 

HU8BAND  AND  WirX. 

Qmtempt, — Separate  answer.'^ A  huahand  in 
ooDtempt  for  want  of  anawer  of  himaelf  and 
hif  wife,  and  againat  whom  a  writ  of  aequea- 
tntion  had  iaaued,  put  in  a  aeparato  anawer 
without  leave,  and  obtained  an  order  that  hia 
contempt  ahoald  be  diacharged  on  payment  or 
tender  of  the  costa  of  the  omtenniL  Amotion, 
by  mj  of  appeal,  to  diachaq^e  that  order,  waa 
refiued,  the  plaintiff  not  havmff  applied  to  take 
the  answer  off  the  file,  and  Mmg  therefore 
considered  to  have  waived  the  irregularity. 
But  the  order  waa  varied,  by  allowing  the 
plamtiff  to  take  up  the  contempt  at  the  point 
to  which  it  had  oeen  already  proaeeuted,  in 
case  the  anawer  ahould  not  be  —  - 
Steele  ▼.  Plomer,  1  H.  &  T.  149. 

Case  cited  in  the  jadgment :   Gee  r.  Cottle,  3 
Uj,  &  Cr.  180. 

see  Married  fVonuui* 

ILLBOAL  CONTBACT. 

1.  Amencanfimad  lam. — Decree  for  aeeoamt 
oftttleqfi1^.-^A.  and  £.,  Britiah  anbjecta, 
porchased  and  repaired  an  American-built 
^h  on  %  joint  apeculation,  with  a  view  to 
employmg  her  in  the  trade  between  the  two 
countries,  until  an  opportunity  ahould  occur 
for  re-selling  her  to  advantage;  for  which 
purpose  they  procured  her  to  be  registered  in 
the  United  Statea  in  the  name  of  C,  a  dtisen 
of  that  country,  upon  a  false  declaration  that 
>he  was  6(m^,^the  sole  property  of  C.  After 
the  ship  had  made  several  voyages,  S,,  who 
had  had  the  management  of  her,  attempted  to 
exclude  A,  from  hia  share  in  the  speculation, 
uid  in  spite  of  the  dissent  of  A.,  sent  her  on 
another  voyage  to  America :  Held,  that,  even 
supposing  the  declaration  above  mentioned, 
iind  the  registration  thereby  effected,  to  have 
^  a  fraud  upon  the  American  law,  and  the 
mbsequent  employment  of  the  ahip  so  regis- 
tered to  have  been  a  fraud  upon  the  English 
i^aTigation  laws,  such  fraud  would  not  prevent 
i.  from  muntainiag  a  suit  against  fi.  for  an 
account  and  payment  of  ma  share  of  the 
rtaUted  profits  of  the  speculation.  And  in 
^^creeiDg  such  accoimi,  the  Court  also  di- 
noted  an  inquiry  what  had  become  of  the  ship 
*^6e  she  was  sent  on  her  last  voj^e,  and 
what  was  her  value  when  so  aent,  with  a  view 
to  maldng  B.  personally  liable  for  auch  value, 
m  case  either  the  ship  or  the  proceeds  of  her 
ttle  ahould  not  be  ultimately  forthcoming. 
5*tfrp  T.  Taiflor,  2  PhilL  801. 

2.  Money  erieing  /il«r^inom.— lUnatration  of 
the  distinction  between  enforcing  ill^al  con- 
^'^cts  and  asserting  fitle  to  money  which  ]tta 


niaen  from  them.     Sharp  y.  Tayhr,  t  FUIL 
801. 
Cases  cited  in  the  judgment :  Tenant  r.  EUiot,  1 
Bos.  &  P.  3;  Farmer  y.  RosselU  1  Bos.  &  P. 
f  96 ;  Thoaaaon  t.  Thomson,  7  Ves.  479. 
IN  r  J  NT. 

1.  The  object  of  the  Custody  of  Infanta* 
Amendment  Act,  (3  &  3  A^ct.  c.  54,)  waa  to 
enable  married  women,  who  should  be  iU-traated 
b^  their  husbands,  to  assert  their  riglrta  aa 
wives,  without  being  restrained  by  the  fear  of 
being  separated  from  their  children ;  for  wluch 
purpoae  the  Court  of  Chancery  ia  inveated  by 
the  act  with  a  discretionary  power,  which,  by 
its  inherent  jurisdiction,  it  did  not  poaaeaa,  of 
interfering  with  the  common  law  right  of  a 
father  to  the  custody  of  his  children,  such 
power  varying  in  extent  according  aa  the  chil- 
dren axe  under  or  above  seven  yeare  of  age. 
WardoY.  Warde.  2  PhilL  786. 

Cases  cited  in  the  jadgment :  Sbelley  y,  West- 
brooke,  1  Jac.  t66\  Wellesley  v.  Ooke  of 
Beaafort,  f  Boss.  1. 

2.  Where,  upon  an  application  by  a  wifi^ 
who  had  obtained  a  sentence  of  divorce  against 
her  husband,  for  the  custody  of  her  children, 
the  conduct  of  her  husband  appeared  to  be 
such  as  clearly  to  render  it  improper  that  he 
ahould  have  the  custody  of  the  eloest  child,  a 

S'rl  of  11  years  old,  the  Court  made  an  order 
r  the  delivery  of  all  the  children  (two  of 
whom  were  under  aeven  years  of  age)  to  the 
mother,  holding  it  unneceasarv  to  consider  it 
would  have  made  the  aame  order  with  respect 
to  the  second  child,  who  was  a  boy  of  nine 
years  old,  if  his  caae  had  stood  alone,  as  the 
effect  of  the  children  being  brought  up  in  diffn^ 
ent  custodies  would  be  luely  to  create  fiaetiona 
in  the  family.     Warde  v.  Warde,  2  PhilL  786. 

3.  A  female  infant  entitled  to  a  fund  in 
Court,  waa  resident  abroad,  with  aguardian 
appointed  by  a  foreign  Court.  The  Vice- 
Chancellor  ordered  the  dividends  of  the  fund 
to  be  paid  to  her  solicitor,  he  undertaking  to 
remit  tiiem  to  the  guardian.  In  re  Momeon, 
16  Sim.  42. 

4.  Jtfotiif anonce. — Appointment  of  guardian. 
^^Sembte,  that  1  W.  4,  c.  56,  s.  32,  empower* 
ing  the  Court,  on  the  petition  of  the  guardian 
of  an  infant,  to  direct  payment  of  maintenance 
out  of  dividends  of  stock  standing  in  infiant'a 
name,  does  not  authorize  the  appointment  of  a 
ffuardian,  and  a  direction  for  payment  of  divi- 
dends upon  the  same  petition,  although  the 
guardian  appointed  is  one  of  tiie  petitionera, 
but  that  two  petitiona  are  proper.  In  re  Pon^ 
gerard,  1  De  G.  &  S.  426. 

INJUNCTION. 

PubHeaium  qf  etchings  generally.— Whete  A, 
and  B.  were  respectively  the  makers  and  own- 
era  of  aeveral  etchmgs  of  which  a  catalogue 
waa  propoaed  to  be  improperly  published  by  a 
peraon  who  had  aurrcptitiouslv  obtained  copiea 
of  the  etchings,  and  a  Dill  was  nied  bv  A,  againat 
the  publiriier  of  the  cataloffue  ana  £.,  A.  waa 
held  to  be  entitled  to  an  injunction  to  restrain 
the  pinUication  of  the  catalogue  genera&y,  not 


Sfilk 


^^■^^^T     iM^^FwM^f  (^■^^^■^^^ 


lOuwise  80  fiiu:  as  it  related  to  thoae  of 
Prnu»JUmt  v.  Strange,  l.H.  &  T.  1 

SeaOfyrvAi,  1,  2;JmiMdi§tum,.2iIjaekm, 
3, 


to  cons  on  aoon  foB  triaL  SiNrt&JbtfenilUtf- 

CaM'da8diiB..tki  jpdggMBts.'nMrM  T.Saff^ 
SM7.&H:7)6f; 


JURiaOtlCTIOiM. 


1.  A  covenant  between  vendor  and  purchaser, 
onttte  sale  of  land,  ^that  the  pnrchiaaer  and  his 
aasiffns  shall  use,  or  abstain-  from  using  the 
land,'  in  a  particular  way,  will  be  enfor^  in 
eqnitf  against  all  subseauent  pjsrchasers  with' 
notice^  independently  of  the  question  whether 
it1>e  one  winch  runs  with  .the  land,  jbo  as  to  be 
binding  upon  subsequent  purchasess  at  law. 
Tm  V.  Moxhay^  2  Fhill.  774. 

Case  chad  In.tke  judgmant  t  DuIob  of  Bedibcd  t. 
Trustset  of.  Britkh.  Moaeam,  2  Myl. .  &  K. 
552; 


2..  One  bromh  of  thu.  CtmH 
junction  of  another^^-^Wbgn  a  caaae  has  bean: 
transferred  from  one  branch,  of  the  Court  to 
anothar,  the  latter  will. not. question  the  correct- 
ness of  the  exercise  of  judicial  authority  by  the 
fonner  on  a  previous  application. 

But  where  it  appears  that  a  plainti£^  on  ob* 
taining.ezparte  an  injunction  from  one  branch  of 
tlte:  Court,  had  withheld  information  which 
might  have  induced  that  branch  of.  the  Court 
to  make  a  different  order,  the  injunction  soob-* 
tained  may  be  dissolved  on  that  ground  by 
another  branch  of  the  Court  to  which,  the  cause 
has-  been  transferred.  Sturgeon^  y.  Hooker,  1 
Die  G.  &  S.  484. 

See  Acoountt  3 ;  Foreign  Law  ;  Spec^  Per- 


LAOHflS.. 

U.  JfTfl^ictorili|r.^A&.ol4ectbn  of  nuve  form^ 
n«t:  aiiiag"to  the  substance  of  the  case,  sfaonkl 
be<takfin  speedily;  for  if  a  party,  being  awwvof  * 
sash  ofe^tbn,  alloiv«  his  adversary  t(»  take  t:on- 
sonMBtHd.  prooeedinos'  without  notinng  it,*  he 
witt^nnt  be  allowed  aftemwdato  raiae  it  9tmh 
vjJPAifiMr,  2  PhilL  7ao. 

2.  Smk  fimnded  on  legal  demand'.--^  ^vl^ 
was'reqmed  to  account  for  the  delay  of  19 
years  in  filing  his  bill,  where  the  circumstances 
of  Ufae  parties  had  changed  by  deaths  ^  and  the 
fomnhMion  of'  the  suit  being-  a-  legal  dennad, 
the  Comt,  after*  soeh  dslajT)  deeUned*  to  act; 
uidawtha  denumd  w«s  estaUisfaed  is  an  ac-* 
tion.    Blatr  v<  Ormondi  I  De  6;  £p  S:  438. 

3«  Aoikm  bg'MmvegofS  agmmet  raihny  oom^ 
pemgi — ^iii^*tmef«ifih— -Where  siir  vey  tiwhad  comv 
mmcedan  aotioni|gainBt  a  railway  coiBpanv  for 
a  ]ii||R  bdMce'chimed  in  respeet'of  worktionB,' 
aBd.iBoide8<espeBdedbv  them  for;  the  nihmr' 
company,  the  particulfws  of  demand  insven' 
action  bepig  400  im  uunhef;  but  there  being 
nodiapnte  as  to  the  snma  paid.by.  thsLCompfny 
on  arfonnt,.  thia  Conrt  remsed.  to  reatcBin;thA 
proaecution  of  anj^etion-atJav^  wheEe.theiraiU 
w«y^  comply:  had, .  by.  their  bUl,  adced .  a.dis<* 
covecy  aa  to .  numecoua.  documents^  and.  stated, 
tlutthe^  should. thexebr  be  .enabled  to  defiiaid. 
tKe  action .  at.  law,  ;Emd  had  not  apf^adrifor.  an 
ii^nnetkm.tin  mora-thana  ytiir.after.tha  actkn 
haall>een.commmcedy  .and.  wfaca.iti.wa»fJikiBl] 


raiiMHliiq/'yawrta  e^tatmfoenmrhdmm  m 
reiyiBfco/tfak--rarciBBU«MU^ 
citor  of  a  husbandiandnriJuhfitmnaaiLSri  hm^ 
siness  relating  to  the  separate  estate^  :dk  lift, 
is  not  sufficient  to  make  that  estate  diRdlv 
liable  for  the  amount  of  his  bin*  of  cosU.  Cot 
/ov  v;  BbwU,  1  DeGrArSS  59K 

PARTKBBSHIP. 

Sea  Copmtmenhifi. 

Rauisft  ivmaamMm^ 
A  peei^68S^a£hMpeditO'sfDyas^  psnpcr;    ffW* 
leOtgYV  WeUalegi  mSfan.  1. 

P&INCIPAL  AKD'AGXNT'. 

Hie  captain  of'anIndiaman>  on  arming  at 
Madras,  reported  his  arrival  to  the.Govenneot 
Board.thfire«  and.  was  directed,  by  them  to  plaos 
himaelf  under  the.  orders. of  the  Commercial 
Committee,  at  that  place.  After  which  he  made 
an  offsr.tothe  Govemmant^oard,  through  tiu 
Commercial  Committee,  to  .purchase  some  coU 
ton  belonging  to  the  India  Company,  at  a  cer- 
tain price.  The  Government  Board  accepted 
the  offer,  conditionally,  and  wrote  a  letter  to  that 
effect  to  the  Colonial  Committee:  The  pteiatiff, 
on  being  showBrtka  letter,  .objeetBd  to  the  co&- 
ditioBA;  in  conaequance  of  wniA  the  Coiamer- 
cial  Coramitfan ;  took  ;upoa..  thftmaalvBr-  to.  dij* 
penaowith  it.. 

Held^  Xhat  the  India.  Company  could  not  en* 
force  the- condition  a§9inst<tJie  plaintifil  Smik 
V.  EaU  In4ii4kComf^g,,l6  Sim.  76.. 

OuwcitadiiiiztbetJQdginenb:  WWtehMd .r.  Ta^ 
keH,.15.£a8l^4ea.. 


Pbrwr  of/snit  by  tpeeHtUfcreMor^^Amd* 
menttffbia.-^8ttttteofIJniMiakmt?-''rbe^m- 
per  form*  of  'a-bMl  Jbv  an  evjuitaUe  mortgagee, 
oeing  dso  a*  specialty  creditor;-  who-  aeeto  to 
cfaaigethe  real  assets  of  •atertator  generaHr?  as 
well  as  to  enfbrcehSs  secmity;  is  on  bdiflf  of 
thepkintiff  and'aH  otfanrthecreditoct4if  tketef 
tator;  and  the  Court  penmtted  a  plazntMrattke 
hearing' to  amend  Ins  bHl  accordingly;  ana 
with  reference  to  the  Statnte  of 'Limititioas: 
HeU^ihst  sudrbHI  mnst'dateF.fifam  the  diy  of 
the  filing  of 'the  ori^al  biB,  and  noffrwnthr' 
day  of*  the'  amnndment.  J3Vatirv«  Qhsos^'* 
De  G.  &  a  428; 

Cue  oited  in  the  jad^maat':  .Tlfottar  r.  TnOff. 

BPSCISIC*  PSBVOJJCANCK. 

Jmimliwiim.i  Sembk,  thai auleone  far  ly^^ 
eiiie.parlaRnaneacabonkLnet.d«da8»  tkit  tfatf 
agiMnetttc  ought  to.  b&^pwrfe«Mid; ,  if.  a  .gooii 
titim  oan.b*^iaiide»«  Cflpav^  fliimanf,!  D>» 
Gr.&.&v399«. 


vs..  ou 

action.J 

fiikni;;] 


SemXa»m$i^^l', 


Sbermmd'i'S^^kiti^ 
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DIGEST,    AND    JOURNAL   OP  JURISPRUDENCE. 
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OPERATION  OF  THE  NEW  BANK- 
RUPTCY ACT. 

TRANSACnOKS  APFBCTBD  BY  BANKBUrTCY. 

The  alterations  created  in  tlMt  branch  of 
the  kw  relating  to  debtors  and  creditors, 
by  the  operation  of  the  Bankrupt  Law  Con- 
solidation Act,  have  been  adverted  to  in 
prerious  numbers  in  general  terms,  but  it 
is  proposed,  from  time  to  time^  to  consider 
in  detail,  ike  nstare  and  effect  of  the  more 
important  changes  introduced  by  the  leoent 
act. 

It  is  essential  to  the  security  of  all  per- 
sons dealing  with  those  liable  to  become 
bankrupts^  to  ascertain  mider  what  circnm- 
stances  the  law  does,  and  when  it  does  not, 
protect  deulings  and  transactions  with  parties 
who  may  afterwards,  either  by  their  own 
acts,  or  at  the  instance  of  friendly  or  hostile 
creditors,  become  bankrupt. 

The  existing  law,  with  respect  to  the 
validity  of  transactions  with  parties  who 
subsequently  become  bankrupt,  is  governed 
bj  provisions  contained  in  the  several  acts 
of  the  6  Geo.  4,  c.  16  ;  the  2  &  3  Vict.  c. 
11 ;  and  the  2  &  3  Vict.  c.  29.  The  first 
and  last  of  these  acts  are  wholly  repealed, 
and  the  2  &  3  Vict.  c.  1 1,  is  repealed,  so 
ftr  as  relates  to  the  protection  of  purchasers 
against  secret  acts  of  bankruptcy  and  fiats 
in  bankruptcy,  by  the  Bankrupt  Law 
ConsoHdation  Act.  Rightly  to  understand 
the  operation  and  effect  of  the  late  act,  it 
is  necessary  to  bear  in  mind  the  precise 
terms  of  the  enactments  for  which  it  is 
substituted. 

By  the  6  Geo.  4,  c.  16,  ss.  81  &  82,  all 
conveyances,  contracts,  deatings,  executions, 
and  attachments,  by  or  with  a  bankrupt,  or 
agsdnst  his  lands,  goods,  or  chattds,  more 
than  two  mcmths  before  the  date  of  the 
commission,  are  declared  to  be  valid,  not-> 
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withstanding  any  prior  act  of  bankruptcy, 
provided  the  person  dealing  with  the  bank- 
rapt  had  not  notice  of  audi  prior  act.  And 
in  like  manner,  payments  made  ^ond  fide 
by  or  to  a  bankrupt,  before  thecommn- 
sion,  were  to  'be  deemed  valid,  notwith- 
standing any  prior  act  of  bankruptcy,  pro- 
vided the  party  dealing  with  the  bankrapt 
had  not  notice  of  svch  act  of  bankruptcy, 
or  that  such  payment  was  not  a  fraudulent 
preference. 

To  reader  a  transaction  valid  under  this 
act  it  was  necessary  that  it  should  have 
taken  place  two  months  before  the  commia- 
sion,  and  that  the  party  dealing  should  not 
have  had  notice  of  any  prior  act  of  bank- 
ruptcy. The  first  of  these  conditions, 
namely,  the  limitation  as  to  two  months, 
was  altered,  as  regards  9onveyances,  by  the 
2  .&  3  Vict.  c.  11,  s.  12,  whidi,  after  de- 
claring that  it  was  expedient  to  make 
further  provision  for  the  protection  of  pur- 
chasers against  secret  acts  of  bankruptcy 
and  fiats,  enacted,  ''that  all  conveyances 
by  any  bankrupt  bond  fide  executed  before 
the  issuing  of  any  .fiat,  should  be  valid  not- 
withstanding any  prior  act  of  bankrupts, 
provided  the  person  to  whom  such  bank- 
rupt conveyed  had  not,  at  the  time  of  such 
conveyance,  notice  of  such  act."  And  by 
section  13,  the  86th  section  of  the  6  Geo. 
4,  c.  16,  was  re-enacted,  which  provided, 
"  that  no  purchase  from  a  bankrupt  band 
fide  and  for  valuable  consideration,  where 
the  purchaser  had  at  the  time  notice  of  an 
act  of  bankruptcy,  should  be  impeached  by 
reason  thereof,  unless  the  commission  ^vras 
sued  out  within  twelve  months  after  such 
act."  The  principle  involved  in  the  altera- 
tion giving  validity  to  "  conveyances  "  by  a 
bankrupt,  undeir  the  2  &  3  Vict.  c.  11,  was 
extended  to  all  contracts  vdth  a  bankrupt 
as  well  as  to  executions  and  attaohments 
.against  him,  by  the  2  &  3  Vict.  c.  29, 
1  u 
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wlncb,  after  reciliii 
81,  and  the  2  &  3 

"That  all  contractg,  dealings,  and  trans- 
actions, by  and  with  any  bankrupt,  really  and 
htmd  fide  madfc  and  'entered  into  before*  tbe 
date  and  issuing  of  the  fiat '  agrniet  bhn,  aad 
all  executions  and  attachments  against  the 
lands  and  tenements,  or  goods  and  chattels, 
of  such  bankrupt,  bondfidk  ezecuied  or  levkni 
before  the  date  of  the  Si/t,  shall  be  deemed  to 
be  valid,  notwithsUnding  any  prior  act  of 
bankruptcy  by  such  bankrupt  committed : 
Provided  the  person  or  persons  so  dealing 
with  such  bankrupt,  or  at  whose  suit,  or  on 
whose  account,  such  execution  o^  tttttchment' 
shall  have  issued,  bad  not  at  die  time  of  eueh 
contract,  or  at  the  time  of  executang  or  levying 
such  execution,  or  attachment,  notice  of  any 
prior  act  of  bankruptcy  by  him  committed  t 
Provided  sdso,  that  nothing  herein  contained 
shall  be  deemed  or  taken  to  give  validity  to 
any  payment  made  by  any  banKrupt,  being  a 
fraudulent  preference  of  any  creditor,  or  to 
any  execution  founded  on  a  judg^eiit  on  a 
warrant  of  attorney,  or  cognovit,  given  by 
any  bankrupt  by  way  of  tudb  frandulent  pre^ 
ference." 

The  language  of  this  statute  has  received 
a  judicial  construction  in  a  great  variety  of 
cases.  It  was,  amongst  other  things,  de- 
termined in  the  cases  of  Whitmore  v. 
Robertson*  and  Skevv.  Cdrterf  that  the 
effect  of  the  2  &  3  vict.  c,  29,  was  tb  sub- 
stitute its  enactments  for  the  81  stand  82nd 
sections  of  the  6  Geo.  4,  c.  16  ;  but  that 
the  108th  section  of  the  6  Geo.  4  was  not 
repealed  by  the  act  of  Victoria,  and  con- 
tinued in  force.  Upon  this  construction,  it 
was  held,  that  an  execution^  founded  on  a 
warrant  of  attorney  or  cognovit,  was  still 
within  the  operation  of  the  1 08th  section  of 
the  6  Geo.  4,  c.  16,  and  was  not  protected 
agaibst  the  effect  of  an  act  of  b^kruptcy 
or  fiat  before  the  sale,  thougbi  the  seizure 
had  taken  place  before  the  act  oi  bank- 
ruptcy.^ Tne  words  of  the  6  Geo.  4,  c.  IB, 
s.  108,  were  as  follow  :-7-  ' ' 

"That  no  creditor  having,  aeeority  for  kis 
debt,  or  having  made  any  attacomeat^  in 
London  or  any  other  place,  br  virtue  of  any 
custom  there  used,  of  the  ^oous  and  chattels 
of  the  bankrupt,  shall  receive  upon  any  such 
security  or  attachment  more  than  a  rateable 
part  of  auch  debt,  except  In  respect  of*  any 
executioii  or  extent  served  and  levied  by 
seiiuie  upofi,  op  ariy  iwrfrtgage  of,  Or  Umi 
npon,  any  part: of  tbe  pnpeeiy  of  fiish  haok- 
Tttpt  before  the  bankrvptey  a  >  Prodded*  that 

'  8  Heee.  &  W.  463.  *  1 1  Meaa.  &  W.  571. 
«  P^  Parke,  B.,  in  VkeHfM  y.  OMs;  121 
Mees.'&  W.  126. 


noci^editor,  though  for  a  valuable  con8ider&. 
tion,  who  shall  sue  out  execution  upon  aaj 
judgment  obtained  by  default,  confession,  or 
nit  dieit,  shi^l  avail  himself  of  such  execution 
to  the  prejudice  of  other  hir  creditors,  but 
sbfll) bepaid  rateably  with  auefc  creditors." 

'  THis  section,  however,  was  materially 
modified  by  the  1  Will.  4,  c.  7,  s.  7,  which, 
after  reciting  that  the  above  provision  of 
the .  6  Geo.  4  deterred '  plaintiffs  from  ao 
ceptiiig  cognovits  with  stay  of  execudon, 
whereoy  the  expense  of  further  proceediugs 
might  be  saved,  proceeded  to  enact : — 

*'That  no  judgmewt  signed,  or  executien 
issvied,  alter  the  passing  of  this  act,  on  a  eo^ 
nnoit  aetitmem  signed  after  declaration  filed  or 
delivered,  or  judgment  by  dafault,  confefisioo, 
or  niUl  dicit,  according  to  the  practice  of  the 
Uourt,  in  any  action  commenced  adversely,  not 
by  collusion  for  the  purpose  of  fraudulent  pre- 
ference, shall  be  deemed  or  taken  to  be  wltbin 
the  said  provision  of  the  said  recited  act/' 

A  careful  perusal  of  the  several  pro- 
visions above  cited  will  tend  to  elucicUte 
the  nature  and  extent  of  the  alterations 
effected  by  the  12  &  13  Vict.  c.  106.  The 
effect  of  the  2  &  3  Vict.  c.  29,  is  that  an 
act  of  bankruptcy  prior  to  the  executing 
and  levying  of  an  execution,  which  is  cod- 
atmed  to  mean  the  seizure  under  it,^  hss 
no  operation  upon  the  rights  of  the  ex^ 
cation  creditor,  provided  the  execntion  cre- 
ditor had  not  notice  of  the  act  of  bank- 
ruptcy at  the  time  of  the  seizure.  Under 
this  act,  if  notice  of  the  act  of  .bankruptcv 
was  after  the  seizure  but  before  the  sale,  it 
did  not  affect  the  rights  of  the  executioD 
plaintiff,  but  he  was  still  entitled  to  his 
priority.  By  sectk>n  133  of  the  new  act/ 
nowe^er,  to  protect  a  creditor  who  sues  oat 
an  execution  bond  fide  against  the  goods  of 
a  bankrupt,  there  must  be  a  eaie  as  well  as 
a  seizure  before  the  fiat,  and  notice  of  la 
act  of  bankruptcy  "  at  the  time  of  making 
any  sale,"  will  render  the  proceeding  in- 
operative against  the  assignees  of  the  bank- 
rupt. It  is  right  to  add,  however,  that  the 
alteration  may  be  said  to  have  been  su^ 
gested  by  the  judgmetit  of  the  Court  of 
Exchequer  in  Whitmore  v.  Green,  In  that 
case  the  execution  creditor  had  notice  of 
the  act  of  bankruptcy,  before  the  sale,  but 
not  before  the  seizure,  and  the  reported 
judgment  of  the  Court — tO  the  effect  that 
the  sheriff  was  not  liable  itt'tfover  at  the 
suit  of  assignees — contains  the'  folloviog 


^  Che9ton  v.  Gibbs,  supri^  j.    tV3dimm  r. 
JGrte^,  13  Meee.  ^  W.  lOir    ,       - 
*  Printed  without  abridgment,  oai^^  p.  30^ 
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passage  :'^**It  would  have  been  very  i^gbt 
for  the  legislature  to  have  entfcted,  with 
respect  to  executions,  that  an  act  of  bank- 
ruptcT  should  not  operate  until  the  time 
that  the  execution  creditor  had  notice  of  it^ 
and  then  should  have  the  eflTect  of  an  act  of 
bankruptcy;  and  then,  no  doubt,  in  this 
case  the  act  of  bankruptcy  would  date  tV'om* 
the  time  of  the  notice,  and  so  would  defeat 
the  execution,  because  at  the  time  of  the 
bankruptcy  the  execution  plaintiff  would 
still  have  been  a  creditor,  .but  the  legis- 
lature have  not  done  so."  The  legislature 
has  now  in  effect  enacted,  that  notice  of 
an  act  of  bankruptcy  before  the  sale  shall 
operate  to  defeat  an  execution,  and  the  im- 
portance of  this  change  of  the  law  cannot 
fail  to  be  understood  by  those  who  have  had 
much  practical  experience  on  the  subject. 

Section  108  of  the  6  Geo.  4,  (above 
died,)  as  to  creditors  having  security,  is 
re^nacted  bv  the  12  &  13  Vict.  c.  106,  s. 
184)  but  with  some  material  modifications. 
It  is  as  follows  : — 

"That  no  creditor  having  security  for  bis 
debt,  or  havinp^  mado  any  attachment  in 
London  or  in  any  other  place,  by  virtue  of 
any  custom  there  used,  of  the  fi^oods  and 
chattels  of  the  bankrupt,  shall  receive  upon 
any  such  security  or  attachment  more  than  a 
rateable  part  of  such  debt,  except  in  reepeot 
of  any  execution  or  extent  served  ajid  levied 
by  seizure  and  wU  upon  or  any  mortgage  of 
or  lien  upon  any  part  of  the  property  of  such 
bankrupt  before  the  date  of  the  fiat  of  the 
filing  of  a  petition  for  adjudication  of  ban k- 
niptcy:  Provided  always,  that  nothirii?  hercip 
contained  shall  be  deemed  to  give  validity  to 
uif  warrant  of  attorney,  cognovit,  or  consent 
to  a  judge's  order  declared  to  be  null  and  void 
by  any  proiisioa  of  this  act;  nor  to  give  va- 
lidity to  any  judgment  entered  up  under  or  by 
virtue  of  any  such  warrant  of  attorney  or  con- 
sent, or  to  any  execution  or  extent  executed  or 
levied  under  or  by  virtue  of  any  such  warrant 
of  attorney,  cognovit,  or  consent." 

The  introduction  of  the  words  . "  and 
^e,"  ia  the  former  part  of  the  section 
were  necessary  to  render  the  enactment 
consistent  with  the  words  contaIne4  in 
aeetion  133,  abready  referred  to,  and  the 
proyiso  as  to  warrants  of  attorney,  cog- 
novits, ^d  judges*  orders  by  consent,  was 
mant,  it  may  h^  presun^^d,  to  give  effect 
to  the  very  important  provisions  of  the  new 
act,s  with  respect  lo  the  validity  of.  these 
uistruments* 


'  See  13  Mees  &  W.  p.  112. 

'  See  sections  135,  136,  and  137,  relating  to 
^[[y«ntg  of  attorney,  cogifovits,  and  judges' 
<*w»»i  «aie,'p.  306. 


The  scope  «nd' effect  of  l^e  changes  in- 
troduced by  the  Bankrupt  Law  Consolida- 
tion Act  in  the  law  affecting  warrants  of 
attorney,  cognovits,  and  consents  to  judgjes* 
orders,  will  be  the  subject  of  consideration 
in  m  future  number. 


TAXATION  OF  AGENCY  BILLS. 

PERHAPeTno  subject  could  be  pointed  out 
on  which  there  is  so  remarkable  an  absence 
of  unifonnity,  as  in  the  decisions  of  the 
Common  Law  Courts,  regarding  the  power'of 
referring  an  agents'  bill  to  the  Master  for 
taxation.  The  latest  decision  on  the  point 
is  to  be  fbund  in  a  judgment  pronounced  by 
the  Conrt  of  Exchequer,  towards  the  close 
of  the  last  term,  in  a  (*ase  Smith  v.  Wil- 
liama,*  which  ^ould  seem  to  unsettle  all  that 
was.  previously  held  to  be  law  in  relation  to 
this  mat-teri  in  other  Courts.  It  was  at  one 
time  oontended,  that  the  Conrts  had  a 
general  jurisdiction,  iadenendent  of  any 
statutory  provisions,  to  refer  an  attorney's 
bill  for  taxation  in  all  cas^s ;  but  that  pro* 
position  was  successfully  struggled  against, 
and  for  more  Chan  a  dozen  years  it  has  been 
considered  sf^ttled  law,  that  the  Courts  have 
no  other  power  to  refer  an  attome/s  bill 
for  taxation  without  his  consent  in  any  case, 
than  that  derived  from  the  statute  law. 

Some  doubts  seem  to  have  been  ex^ter- 
tained,  whether  the  provisions  of  the  2  Oeo. 
2,  c.  23,  s.  23,  authorizing  the  Court  to 
girder  an  attorney's,  bill  against  liis  chent  to 
be  taxed,  did  not  also  include  the  power  of 
referring  bills  between  attorney  and  agent, 
but  the  legislature  interposed  to  put  an 
end  to  this  doubt,  and  expressly  enacted 
by  the  12  Geo.  2,  c.  13,  s.  6,  that  the 
12  Geo.  2.  c.  23,  should  not  extend  to  any 
bill  of  fees,  charges,  and  disbursements  be- 
tween one  attorney  or  soUcitor  and  another ; 
and  it  was  determined  by  the  Court  of 
Common  Pleas,^  that  as  agents' bills  were 
expressly  exempted  from  the  operation  of  the 
forftier  statute,  the  Courts  had  no  power  to 
refer  such  bills  to  taxation,  even  though  an 
action  should  be  depending  to  recover  the 
amount  of  such  bills. 

Thus  stood  the  Statute  liaw  and  the  au- 
thorities up  to  the  passing  of  the  Attorneys' 
and  SolioitomV  Aet,  (6  &  7  Vict.  c.  73,) 
iihich  repealed  the  whole  of  the  2  Geo.  2, 
c.  23,  and  so  much  of  the  12  Geo.  2,  c.  13, 
as  relates  to  attorneys  and  solicitors.    The 

'  See  page  3M,m/e. 

^  In  Weynumth  v.  Knipe,  3  Bing.  New  Ca. 
387- 

u2 


36Q 


Ttfipatimtof  Affeucy^Bilh. 


Gslj  qnesikm,  tharefoixi*  .is(  whether  under 
tb9  37th  sectioQ  of  the  6  &  7  VicL  c  73, 
which  contains  the  whole  of  the  Statute 
i«aw  relating  to  the;  taxation  of  attorneys' 
biUa^  a  bill  between  agent  and  attorney  is 
the  subject  of  a  compulsonir.  referenoe  7  The 
6  8c7  Vict.  c.  73,  obtained  the  Royal  As- 
sent in  August,.  1843,  and  in  1845,  we  find 
that  the  -question  ^w«r  mooted- in  thetjase  of 
Re  Gedye^^  in  the  Bail -Court,  whether  the 
new  act  did  not  operate  to  entitb  the  Court 
to,refer  an.  agent's  bill  to  taxation  ?  It  was 
urged  in.support  of  the  apjriication^.  that  as 
under  tibe  new  aei.tha  order  tO/ tax- mtay'  b& 
nsade,  not  only  >  upon  the  application  of  the 
dient  but  of  the  attorney  and  solicits,  or 
their  respectiFe  exeeutors,  administrators, 
and  assigns,  as  well- as  by  other  persona  not 
legally  chargeable  with  Uie  debt>'^  it  could 
not  have  been  intended  to  exclude  agency 
biUft;  but  Mr«.  Juetiee  Coleridgie^  before 
whom  the  case  was  argued,  ccmsiderod»  that 
as  tbe6  &  7  Vict..o.  72^  expressly alteaed the 
preriously  existing. law  as  to  executors  and 
others,  as  to  the  business  to  which  the  right 
of  taxation,  extended,  the  proper  inference 
wia$»,that  the  legLslature  did  not  intend  to 
diABge  the  IsJBVvwith  respect  to  agency  bilis. 
In.^e  Qed'ife  waa  again  anted  upon,  by  the 
sane  learned  judge^  ina.caseof  iS'^mojM  y. 
PmwociI:,*  and  wassaaotioned  and  followed 
by  Mr.  Justice  Ptttteeon  ia  Bm  iSymans, 
whene  one  attorney  sued  anodier  for  busi- 
i^uass-  done  in,  the  County  Court;  Some 
douhit,  howe?er,  was  for  the  first  time  thrown 
upon  these  decisions,  by  what,  fell  from  one 
of)  the  Banms  in  acase  of  Billing  ▼.  0^ 
SoehJ^  in  the  Court  of  fiw)heqasr  in  Trinity 
Term,  1847.  In  that  («se»  one  London 
attorney  employed  another  to  go  down  to 
Cambridge  to  defend' a  person  indicted  for 
biiboryy  and  the  bill  for  conducting  the  de- 
fenp&  was  ordered  by  Baron  Alderson  to. be 
refened  to  taxation.  Upon  a  motion  for  a 
zole  to  rtseind  the  order  for  ta:Mition,  upon 
thegnMuad  that  the  learned  Bauon:  had  no 
jurisdiction  to.  refe^a>hiU•  between  one  at-> 
tomey  and  another  to  taxation^  Baron 
Alderson  appeared.to.think  that  the  relation 
of  attorney  and  agent,  did  not  seem  to  exist 

«  Reported  2  Dtmh  &>L.  916;  14  Law*  J., 
Q.'Bj  398* 

«  See  Maugham's  Attoneys'  andiSolioitofs' 
^t,  note' Ay  p.  41. 

»  3  DdwI.  &  L.  \M. 

'  8  D.  &.L.  156,  and  15  Law  J.,  a  B.  41. 

•  1  Excheouer  Reports,  p.  14.  It  is  right, 
however,  to  ODserre,  that  the  taxation  clauses 
are  framed  on  the  principle  that  aU  kinds  of 
coMs  sUoulil  be  subject'to  taxation.— Ed; 


between  Mr.  Billing  and  Mr.  Coppock,  bat 
that  the  one  was  the  client  of  the  other,  the 
charges- not  being  upon  the  usual  scale  of 
agency  business.  Baron  RoHe»  howerer, 
intnnated  an*  opinion  that  it  was  not  the 
intention  of  the  legislature  to  exoept  agenef 
bills  from  the  operation  of  the  6  &  7  Vict, 
c.  73,  and  assuming  the  relation  of  s^t 
and  attorney  to  exist,  that  the  order  was 
properly  made.  Upon  one  or  oth^  of 
these  grounds^  (from  the  report  it  does  not 
clearly  appear  which,)  the  Court  refused  to 
grant  a  rule  to  rescind  the  learned  Banm's 
order;  but  it  will  be  obserred  that  the 
point  was  not  fully  argued  in  Billing  y.  Cop- 
pock,  and  that  the  case  may  hare  been  de- 
cided upon  the  ground  that  the  bill  soi^t 
to  be  submitted  to  taxation  in  that  case, 
was  not  an  agency  bill,  but  a  bill  incurred 
by  a  client,  who  happened  to  be  an  attorney. 
Billing  y,  Coppoek  can  ther^ore  hardly  bs 
consadered  an  authority  for  the  propositiffB, 
that  an  agent's  bill  is  taxable  at  the  instanee 
of  the  principal. 

The    case  of  Smith  v.   Willianu,  first 
above  adverted  to,  however,  is  undoubtedly 
a  clear  and  distinct  decision  upon  the  ssih 
ject  and  entitled  to  all  the  weight  which 
the  determination  of  one  of  the  Courts  of 
Law  carries  with  it  upon  a  question  of  coBr 
struction.     In  that  case  the  bill  sou^t  to 
be  referred  for  taxation  was  an  agency  bDl, 
the  authority  of  the  Court  to  refer  sach  a 
bill  was  fiilly  argued, — all  the  cases  were 
cited, — the  Court  took  time  to  consider  iU 
judgment,  and  finally  resolved, — ^that  upon 
the  true  construction  of  the  6  &  7  Vict.  c. 
73,. a  London  attorney  employed  by  an  at- 
torney in  the  country,  was  bound  to  delirtf 
a  bill,  under  the  37th  section  of  the  statat^ 
and  liable  to  have  it  taxed.     Upon  emnin* 
iog  the  grounds,  as  dbolosed  by  the  judg- 
ment, upon  which  the  Court  of  Exchequer 
arrived  at  a  conclusion,  exactly  the  reverac 
of  that  to  which  Mr.  Justice  Coleridge  and 
Mr.  Justice  Patteson  had  previously  come 
in  the  cases  argued  before  them,  and  in 
direct  contradiction  to  what  we  have  rea- 
son to  believe  has  been  the  general  under- 
standing in  the  profession  since  the  6&7 
Vict.   c.   73i   became  the  law,  we  doobt 
whether  they  will  be  found  satisfaetorj. 
The  judgment  proceeds  upon  a   mistake 
in  fact;  when  it  assumes  diat  Hie  6  &  7 
Vict.  c.  73,  leaves  the  2  Geo.  2,  c.  23,  wh 
repealed.    As  already  observed,  it  is  one  of 
the  acts  repealed  altogether !    Whether  the 
2  Geo.  2,  did  or  did  not  apply  to  agency 
bills,  is  therefore  immaterial.     The  legisla- 
ture must  be  presumed  to-haveL.kno]fnwhat 
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the  stsie  of  the  law  was  when  the  6  &  7 
Vict.  c.  73,  was  under  consideration.  It  is 
clear  beyond  controversy^  that  bj  tlie  opera- 
tioQ  of  the  12  Geo.  2,  c.  13»  s.  6,  agency 
bills  were  not  then  taxahle  under  the  2  Geo. 
2,c23 ;  and. as  no  W0r3»  are  cited  from^  or 
can  be  found  in,  the  existing  statute,  £rom 
whidi  it  can  he  fairly  inferred,  that  the 
legislature  meant  te  alter  the  law  with  re- 
spect to  agency  hills,  we  may  he  pardoned  for 
expressing  a  aouht,  whether  upon  any  sound 
piiociple  of  construction,  such  an  intention 
can  be  implied  from,  the  total  ahsence  of  any 
pro?ieion  on  the  suhjeet.  If  either  of  the 
other  Courts  of  Law,  deliherately  adopt  the 
coastmction  pat  upon  the  act,  by  the  Court 
of  Exchequer,  in  Smith  v.  Williafwt^  the 
matter  must  he  treated  as  settled,  hut  until 
this  be  done,  the  question  should  be  con- 
sidered as  still  open  to  argument. 


NBW  STATUTES  EFFECTING  ALTERA. 
TION8  IN  THE  LAW. 

[The  Statutes  of  this  Session  printed  in  the 
last  and  the  present  Volumes^  are  as  follow ; — 

Backinghaia  Aaslzes,  voL  37,  p.  408. 

Indosure  of  Commons,  vol.  37,  p.  408. 

Appointment  of  Overseers  of  Poor,  voL  Z7» 
p.44S. 

Law  of  Larceny  Amendment,  voL  37«  p.  471- 

Annaal  Indemnity,  vol.  37,  p.  489. 

Petty  Sessions  in  Counties  and  Boroughs,  p. 
78,  ante. 

Maintenance  of  Poor  out  of  Workhouses,  p. 
101,  mte. 

Costs  of  Distraining  for  Highway  Rates,. p. 
127.  oaU. 

Defective  Powers  of  Leasing,  p.  187. 

Sheriff  of  Westmoreland,  p.  220,  ante. 

Passengers*  Reg^ulation,  p.  239. 

Relief  of  Poor  in  Cities  and.  Boroughs^  p. 
259. 

Small  Dehts,  p^  280. 

Bankruptcy  Law  Consolidation  Act,  pp.  .297, 
317. 

Joiat-Stock  Companies  Winding-up  Amend" 
ment  Act,  1849.] 


INCLOSUliB   OF   COMMONS  EXTBKSION. 
12  &  13  YICT.  C;  83. 

An  Act  furihee  to  famlitate.  the  Inclosure  of 
Commons,  and  the  Improvement  of  Com- 
moBs  and  other  Lands,  [ist  August,  1849*] 

lUsact  retfices  the  8*&.9  Viet/  c.  lis  $  the 
9&  IQViot  0.70;  thaao&  11  Vict;  c;  111 
tbe  11  ^  IsVict.  99i    And  thai^ifr is  expedient 
^  praviiioiis  of  the  said  acta«hoiild  befoslher 
eitoided:  itis  thevsftws  eoaotsd  as  follow  e 

1.  A^ew  ftoMuiarMf  of  paritheS'  me^  be  set 
«<.— That  it  shall  be  lawnii  for  the  vdoer  in 
the  msttsrof  my  inetosnre,  with  ^e  approb»" 
twaofrtiistiasieiimi  OwmaMricPiry  for  Edg. 


land  and  Wales,  to  declare  by  his  award  hoa*- 
much  and  which  part  of  any  of  the  lands  tobl»^ 
allotted,  divided,  or  dealt  with  by  such  awardv 
or  of  any  roads  passing  over  or  through- the' 
same  or  any  part  thereof,  shall  be  and  be* 
deemed  to  w  situate  m  any  parish  or  pansh^s* 
in  which  any  o^  the  land' so  to  be  divided,^^ 
lotted,  or  dealt  with  shall' be  situate ;  and  after- 
the  date  of  the  confirmation  of  such  award  so 
much  and  such  part  of  such  lands  and  roada^ 
shall  be  and  be  deemed  part  of  the  parish  or 
parishes  in  which  such  award   shall  declare 
them  to  be  situate :  Provided  always,  that  no- 
such  declarations  as  aforesaid  shall  be  made  In 
any  award  where  it  shril  appear  to  the  said 
Inclosure  Commissionere^that  there  is  any  dia* 
pnte  or  difference  as  to  the  parish  or  pariaheai' 
in  which  such  land  or  road,  or  any  part  there-- 
of  respectively,  to  be  dealt  with  by  such  deda-^ 
ration,  is  situated :    Provided  also,   that   no- 
award  containing  such  declaration  as  aforesaid* 
shall  be  confirmed  by  the  Inclosure  Commia- 
sioners,  where  it  shall  appear  to  them  that  ihet» 
boundaries  of  any  comities  would  beaflferted 
by  suchdedaratton,  until  notiee  in  writingu»" 
der  the  hand  of  the  valuer  of  his  intentionc^t** 
insert  the  same  in  his  award  shall  have  besA* 
served  upon  the  respective  clerks  of  the  peaM* 
of  the  counties,  the  boundaries  of  which  may* 
be  affected  by  such  declaration,  or  shall  hSrrsf* 
beenleft  at  their  respective  offices  of  busines^j- 
and*  if  within  the  space  of  14  days  •  after  th^* 
holding  of  the  nextiJeneral  QoarterSewieB»» 
for  each  of  such 'counties,  or  of  the  last  of  svohr 
respective  sessions,  a  requisition  in  writing  uii^ 
der  the  hand  of  the  clerk  of  the  peace  of  eithar 
of  such  counties,  and  countersigned  by  tb«' 
chairman  who  shall  harve   presided  at-  snohi 
Sessions  as  aforesaid  holden   for   the  same* 
county,  requiring  the  omission  of  such  decU^ 
ration  from  such  award,  shall  be  senfrtothe^ 
Inclosure  Commissioners,  such  Commissionero* 
shall  not  confirm  such  award*  with  such  deela<^ 
ration  aa  aforesaid  therein. 

2.  Persons  hwing  righis  of  common  mag^  i#^ 
dealt  with  as  a  ctew.— That  whenever  persoiw 
interested  in  any  land  to  be  inclosed  under  the 
provisions  of  the  said  recited  acts  shall  be  o»* 
titled  to  any  similar  rights  of  common  or  otheis^ 
similar  rights  over  the  lands  to  beindoead^ 
and  it  shaH  appear  to  the  valuer  in  the  matMr' 
of  such  inclosure  that  it  would  be  for  the  ha  v. 
nefit  of  such  persons  to  be  dealt  with  as  a  dasa 
in  the  matter  <of  such  inelosure,  it  shall  be  law* 
ful  for  the  said  Inclosure  Commiasioneia,  oa 
the  representetion  of  the  said  vainer,  to  call  ta 
meeting  of  the  persons  interested,  for  the  pmM 
pose  of  ascertaining  wtiether  two-thhds  in^watf 
her  of  the  persons  present  at  such  meeting 
shall  be  desirous  of  being-dealt  with  as  a  clawsjg 
and  the  Coaamissionen  shall«  if  the^  shafi 
so  think  fit,  appoint  an  Assistant  Commisswmj 
to  be  present  and  preside  afr  such' meeting,  and 
to  uke  tile 'votes  of>  the  persons  presant  thenM 
at 'J  and'sueh  ASsialant  Commissioner ' (if  any^l 
or  the  ehaimma  of  the  meeting  shall:rspoia'Jt9 
the  sud  Cbmmisaioners  whether  two-Ourda^ia 
numbenof  tho  pevaoBa^piaaeiit^atvatichiiniilliiM, 


362. 


Htm  SMwim  ^(tttmg  diUntkm  m  the  Imm. 


are  desirous  of  beiqg  dealt  witli  as  a  daaa  as  I  have  been  payaMe  out  of  say  s«di  attotmenU 
a&resaid ;  and  if  it  shall  appear  that  two*  on  the  coomioataon  of  the  award,  and  the  va- 
thirds  of  such  iiersons  are  desirous  of  being ,  luer  shall  upon  the  issoe  of  such  prmional 
dealt  with  as  a  class,  it  shall  be  lawful  for  the  >  or  other  order  set  oot  such  aUotmeat  or  allot- 
Commissioners,  by  an  order  under  their  aeal,|nienta;  provided  always,  that  no  sacb  lUot- 
if  they  shall  so  think  fit,  to  direct  Uiat  the  per- 1  ment  in  lieu  of  such  quit  nnis,  chkf  mti,  or 
sons  entitled  to  such  similar  rights  of  common  i  heriola  shaU  be  made  ezeept  with  the  consent 
or  other  similar  rights  as  aforesaid  shall  be  dealt  |  of  sueh  lord. 

'with  as  a  class ;  and  after  such  order  all  the  |  6.  ilfoney  rvistd  69  mU  qf  ksd.— Tbt 
provisions  of  the  said  recited  acts  applicable  to  a  j  where  any  monies  shall  have  been  rsiMd  by^ 
•class  shall  be  applicable  to  the  persons  so  in- ,  saU  of  land  in  the  matter  of  any  indosore  for 
terested  in  the  matter  of  such  inclosure,  as  if ,  the  expenses  thereof,  and  any  balance  out  of 
they  had  been  a  class  under  the  provisions  of ,  snch  monies  shall  after  the  payment  of  roch 
the  said  recited  acts,  t  expenses  remain  in  the  hands  of  the  Incloenre 
3p  Meetings  for  tns/me/ti'oiis.— Xknibts  having ;  Commissioners,  it  shall  be  lawful  for  the  aid 
^arisen  whether,  under  the  provisions  of  the  1  Commissioners  to  pay  the  same  to  the  persons 
first- recited  act,  after  a  meeting  shall  have  been  interested,  in  such  pn^rtions  and  under  fock 
holden  to  give  instructions  to  a  valuer  in  the ""  ' ^'^  ~  "* — '""" 


matter  of  any  inclosnre,  any  other  meeting 
after  such  first  can  be  holden  for  the  purpose 
of  giving  further  instructions  to  such  ^uerin 
the  matter  of  such  in  closure ;  it  is  declared  and 
•onaeted.  That  in  all  cases  where  in  the  matter 
of  any  inclosure  a  meeting  shall  have  been 
h(^en  for  the  purpose  of  giving  such  instnic- 
tj[ons»  it  shall  be  lawful  for  the  said  Ck)mmis. 
sioners  to  call  other  meetings  to  give  further 
instructions  to  the  valuer  in  the  matter  of  any 
inclosure,  subject  to  all  the  provisions  of  the 
said  first-recited  act«  as  regaras  the  first  meet* 
ing  held  for  the  purpose  aforesaid,  so  far  as  the 
«ame  shall  be  applieable  to  the  second  or  any 
aobsequeat  meeting ;  and  when  anf  instruc- 
tions shall  ha\*e  been  given  previonsly  to  the 
passing  of  this  act  to  Uie  valuer  in  the  maUer 
of  any  inclosure  at  a  meeting  for  ench  pur- 
pose subsequent  to  the  fint  instructions,  and 
allowed  by  the  aaid  Commissioners,  ^  same 
shall  be  as  valid  and  of  the  saiM  force  and 
effect  as  if  they  had  been  given  at  the  first 
neeting  called  fiir  snch  pwrpose ;  pmrided  that 
tlie  Commissioners  shatt.not  alkiwany  tnstrac- 
.  tions  given  at  any  second  or  snbBequent  meeU 
iqg,  whnreby  any  aCTsngemst  entend  into  or 
made  by  the  first  inetEDDtiens  iorthe  firMection 
or  oenvenienoe  of  any  peiMac  interested  in 
the.  inclosure  rindl  be  pejudicially  itfeclecly  if 
such  persons,  i^ereacfaTensoiRiblq 


gmn  fQt  that  purpose  as  the;  Commissioiiers 
shall  tfatnk  fit,  sliali  eignfy^  in^  writing  to  the 
49oinntt8abncrs»  their  dpmnt  fcom-eucli  snbsei 
quent  instructions*  .    .     >.  .  ^ 

4.  Cosmttsitenerr  sHiy  tammkiU  jmoeeedinfs^ 
•-^That  all  the  powirsnndautlioritiaajnenyWise 
epabling  the  saidCSomnnssionsTs -to  bompiete 


pmoeeduigB  under  any  kqai  aA  of  hidoaUre.I;^i^o/^OHii^rif»,--Thatanthep^^ 
shall  be  applicable  topi  ^ 

pnwiiiona  of  iljfic^  Win^ 


5.  Quit  rents,  chief  rents,  eii<iAersoli(r««a%at 
it,  shall  be  lawful  for  the  sa^  Co^missioiurs  in, 
the  matter  of  any  inclosure,  by  the  provisional 
erter/  or  bv  any  i^thek-  owfcr  und^r  theJr  sW,., 
to  declare  tnat  an  allotment  or-ali^itiki^Mle'an^ 
lieu  of  quit  iients„cbi 
be  given  to  tne'  lord 

such:  qujt  rents^  ^M^^i^^^  ^r.  b«fioti|  aiie  pay-* 
able  out  of  any  M  mclosure  m.  rssp^ ct  pf 
^bich  an  allot9ie^tJv«alA,heo^4^,\pr9rbuld. 


restrictions  or  conditions  as  they  deem  just 

7.  Eickomge  and  partition  of  rights,  4v.~ 
Tbat  all  the  provisions  of  the  mated  acts  ap- 
plicable to  the  powers  of  exchange  and  pwu- 
tion  under  the  said  recited  acts  shaU  eitnid 
and  be  applicable  to  the  exchange  of  all  righis 
of  common,  righta  of  fishing,  msnoriil  and 
other  rights,  and  all  easements  over  sny  hsd, 
and  all  quit  rents,  chief  rents,  heriott,  tithes, 
and  rent-charges  for  anjr  other  of  the  aid 
rights,  easements,  and  things,  whether  of  the 
same  or  a  like  or  a  different  nature^  or  far  had, 
and  also  to  the  partition  of  the  same  retpec- 
tiv^y }  and  when  two  or  more  persons  sbaH  be 
interested  jointly,  severally,  as  a  dsss,  « in 
commouj  in  any  rights  or  property  proposed  to 
be  sxchanged  or  partitioned  under  this  or  ^e 
said  recitra  acts,  the  application  of  two4lmd8 
in  value  of  the  persons  so  interested  joioth', 
severally*  as  a  class,  or  in  common,  ss  afore- 
said! sbail  be  deemed  the  application  of  all  per- 
sons interested  or  having  any  estate  diereio. 

8,  iS<^re<0 /iiscls.— That  :wheK  knds  pro- 
posed to  be  inclosed  under  the  said  recited  acts 
shaH  consist  of  separate  tracts  of  opes  and 
common  arable,  mttdow,  and  pasture  bmdi  or 
fi^lds,>  entirely  or  in  part,  or  of  cooiiosn  or 
waats  lands  subject  to  rights  of  oenuBoo,  en- 
tii^y  or  in  part,  of  .shall  otherwise  coiAfst  of 
^spi^te  ana  distinct  tracts,  and  it  shall  ippt^ 


rensDiRih£)iiotios  to  be,  to  th^  said  .Commissioners  that  tvo-thinU  in 


vaW  o(  the  persons  interested  in  ^e  sntii«ty 
of.awb  tracts  shall  have  assented  to.the  pro- 
posed inclosure  <m  the  terms  and  conditioBaiQ 
nhsir.ipr^sional,  order  speoificdk  it  shailbe 
lawful  ^r,  the  asid  Commiasisners^  if  "^7 
s|^  see  fil,  to  proceed  therewith.  * 
y  9*.  ^tending promsiom  qf  reeiied  scTr  to  w 


proceedings  •  vnder  the,  the  ^aid  recited  acts  apnhcahto  to  tne  esocftain* 
a^4^Cj  U6,  y  iiigy.  s«^ng  out^and  nxing  the  houndinesot 


Wy^WriAoW  tnsnor  in  which  thtl«*IJ"^ 
pfisa4  *9  *j»in|doied,  -fr  SMT  p«rltllwwfr«^ 
>.i|i^M(^and.of  iaiy;pniishi<Mr  mna*  s*^ 
}jog  i)m4fib  .ahsU:«|end  att«jhe.«H*csfcfc  ^ 

^*e.siMSi|Etfwninibsrtlwj|innt^nBdfi« 

en^^fn:  |i^{iot|phall  boHndMm  rf  W^ji  iiiwnehlf//:yiUi.  hamW,^ 

the  manbir  to.^hnm.  hMiIMi  »f^  fcnwng  seimils  imoieesB  of  IM 

PfmwMid  P(.ii  flMM^.ftUiautb4beisn»«>^ 

not  fihut^or  «4ioin  upon  any  "olhsir  nm^-  ^. 

,,,il(K)tt^perm^mmci$mgml9^f'ftsmm 
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mt9heprc9eeiBdafam$i.  7  4r  6  Om.  4»  e.  30.^^ 
i2«MiliM  Mtpendmi  t^  Mm  ptavUum  •»  be 
UMrindieedr^ThatrU  m  way  caaa^  titer  thi 
vdoer  actiDg  in  the  mittUr  of  my  ioddture 
aball  under  the  anthority  and  direction  of  the 
CQiiiiDiMODera»  and  an  manner  provided  W  the 
nid iinit-nated act,  hare  oideied  aSor  anf 
part  of  the  righta  <^  sheep-walk;  eoilnioii^  or 
Other  righta,  in  or  o?er  the  land  to  be  inclosed, 
wagajjfeatt  theraef,  to  be  aartinprniriied/t^r  the 
eienase  tfaersof  to  be  eoapended,  or  afler  encb 
niaer  ahnll  under  the  autfaori^r  of  the  same 
act  have  directed  any  allotmetet  to  b«f  i^Mle  in 
such  indoaoie  to  be  entered  upon  b^  tiie  'per- 
son for  whom  such  allotment  is  intended,  any 
penon,  other  than  and  eicept^  a»  to  any  aHot- 
BieDt  directed  to  be  entered 'tipon,  the  penon 
for  whom  such  alkament  is  intended,  shall 
exercise  any  act  of  ownership  upon  or  in  re- 
spect of  any  hoid  t^e-righta  in,  npon.  Or  ever 
n^ehfaave  been  so  extingnished  or  shdl  be  so 
suspended,  or  ainr  land  no  directed  to  be  en- 
tered np«n,  wdietfaer  by  erecting  huts  or  dther 
ImildiDga  or  erections  thereon,  or  by  putting 
up  fences,  or  d%ghig  thereiti,  on  bfeing  con- 
victed ^creof  before  t«vo  jnttiCei  Cl  the  peace 
having  jurisdiction  in  liie  county  or'phfce,  shall 
forfeit  and  pay  fnr  and  in  respect  of  every  mich 
act  of  ownership  such  sum  of  mon^  not  ex- 
ceeding  U  ma  Mch  justices  shall  think  moper 
to  iatict  b^  way  of  penalty,  and  such  suitf' 
«haU  be  patd  to  the  valuer,  to  be  applied  by 
)ttak  ia  «d  of  the  expenses  in  «uch  inckMtnre,  or 
to  the  person  lawfully  in  possession  of  such  al' 
Idment,  as  the  justices  may  think  fit  ftnd  dhvct; 
sad  the  justices  may  by  their  order  legally  vest 
uiy  property  or  effects  erected  or  placed  upon 
thehtnd  b^  die  exerdse  of  any  such  act  of 
omuvdiip  m  the  valuer,  to  be  removed;  sdld, 
and  applied  by  him  in  aid  of  such  expenses,  or 
iathe  person  lawfully  in  possesaioli  of  feruch 
aUotment,  ae  the  justices  mav  thitik  it  tod 
*iwt;  and  the  provisione  of  the  act  of  7  &  8 
Oeo.  4,  intituled  **Ato  Act  for  Cbnsolidtt^^ 
and  Amending  the  Laws  in  Bnglaiid'  RdSittive 
to  Mdiciou9' Injuries  to  PHop^lrty/'i  cdncernmg' 
the  prosecution  of  offenders  punidtebWe^  stAU' 
laaiy  conviction  under  such  act;  atid  th^  fbfm 
of  such  cbnvictlon,  and  concertoing  the  CM^of 
•  snmmarv'  conviction  under  such  al?t  #hiere  the 
earn  which  shall  be  fbrfdted  f6t  thi^  anioufft  of 
11907 done  shall  not  be  pdd;  attd  'air -other 
pR)visimit*of  such  net  ooMeqdent'^t^p^  ic^  in 
relation  to  anch  pro(5eedings  and^  Cdnnctidn, , 
•hall  be  applicable  to  the  ofieficee  ul^di'  this 
ut»  and  theptoseoutibn  and  cbntietibn  for6he 
ttmerespectively,  save  dial  any  inWtir  bf  tfee 
Mid  aiet  directed  to  be  dbtie  By'th^JiiKliceldiall 
be  de«e  br  two^jueticies'BS'dbiNMailh'P^rdedP 
«lway^*mitniio  i<ainedy  idiich  buj^  *pdmn  in 
POMssdew  of  the  laud  OMfdei^'atdlMiWMf 'bf  ^ 
7dM«r)ifsitnter(tWye<Mi  vfaight  )dth«^KMi^  Ww 


^  mspaot  of  My^MickoiMt'  af 'WMl. 
dsr 'th»feutiihlyi|b(tmtfnk.ilstf  d^  or' 
mil  be>iai  «ny  tttuMiur  dMjUtilBe^^^..^^^. 
bydieiWMM«>taW4iei%ilill«fllrl^:<^^ 
Uv  >i4mdb(ild(t  (wiicfer  sepHi^  ^ini»^%¥'iHt, 


nig  arisen  ii4i6fiicr,  under  the  said  recited  acts, 
'apersoninldvsted  in  several  subject  matters 
or  ekchange,  but  held  under  separate  titles,  or 
for  distinct  and  separate  interests,  or  subject  to> 
separate  charged  or  incumbrances,  can  effect 
an  exchan^  thereof :  it  is  declared  and  enacted, . 
That  the  person  so  interested  as  aforesaid,  may, 
effe^  exchanges  of  such  several  subject  mat- 
ters of  exchange  in  such  and  the  same  manner - 
as  if  different  persons  had  been   interested. 
tnei^Bin.' 

12.  Recited  acta  deemed  part  of  this  act. 


NOlfGBS  OF  NEW  BOOKS. 

On  Copt/right  in  Design  in  Art  and  Manu- 
facturee.  By  T.Tuhnkr,  of  the  Middle 
Temple.    London :  K  Elanorth.    1849. 

It  does  not  appear  that  the  Author  of 
this  TreatUc  *'  on  Copyright  in  design  ^*  is 
a  Member  of  !the  Biur,  an  Attorney,  «r  a 
Pleader ;  we  preaiirae  he  ia  a  student  of  the 
kw ;  bat^iBhis  work  dispkya  considerable 
trient  a&d '  kncrwledge  of  the  subject,  we 
deem  it  jfrojier  tb  notic^'it.  Mr.  Turner 
states  thali, —     ' 

*''Pr0pe^y  in  formi  disdnct  from  that  of  the 
material  subatanee  or  article  in  which  it  was 
eidiibited/ WB8»dll  within  a  few  centuries,  quite 
naknewB.'  It  has  nf  late  years  attracted  much 
notice,  vanoiM  arts  having  facilitated  the  muU 
tipHeatiott  of  coptea,  and  Government  baa  paid 
attentMMi  -not  merdy  to  the  legal  protection  of 
Dedgn,  hnttoita  encouragement  by  schools  of 
art,  mnsanaa,  &C;  while  it  is  not  only  patron- 
iaed  but  pacdaed  bv  Roydty  itself.    ^ 

VLega%  the  eubject  has  generally  been 
jtitalsd  of  aa  an  appendix  to  or  variation  of 
literaiy  oopytaglit#  or  of  patcnta.  It  has,  bow« 
evmv  an  indepawlent  character  diaduct  firom 
dthemf  l(hea^'  I.  In  htevatare  idias  areex- 
IttMsaed-bylstlara  representing  vocal  sounds-; 
the  flihilpeordiitf  black  mark^  dots  or  strokes 
on  thB<papttr  hein^  immaterial.  Bat  in  an  en- 
mmg  OB«a*pattern,tfaaae  arethe  httgvagedf 
•ihe;authory  and-  rahject  of  the  rigkL  a*-  A 
pManA>  '.again,' ia  properiy  a:  right  to  an  art  or 
trade,  a  process,  method  «r  operatbu^  and  the 
fetae  <ot.  maddms  and  veasdaara  described 
by  the  patentee '.not  as  the  knrdido^  but  to 
show  f  ttie^maaiMr  in  which  <it  is  to  be  per- 
formed/ .  A»n  tepdvaloDt  (apparatna  might  be 
aubetiMted  withoni  altering  ttU'  pdndple  of  the 
invention,,  out  it  might  be  a  ddTefeaa^onn  and 
dahfigitmtkto^'^ 


^Tthe.^iutfior  divides.  J^i^^  mi(tter,iflto  four 
(daicrUMidift-Tn 
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zdmnittfiXB^undi  .thoeeron  wldeh.it  «bould.b^ 
bartended:— J.  Natai-e  of  ithe, right.   ,2..:For- 

.m^UtiesooDdtitutuitg^t.  .i3.'  Itsteoiayaitnt.  -.4. 

.  Its ,  violation  aad . » remedies.    :5 .  Ila*  *  duvatiaii. 

i£j,  CoUiiioQ.  with,{>ateot  right. 

^4ihly»w^£rBctiaal  pomts  9— l.«Bight  oCvpuhli- 

,.  cation.  ..2. . Advant^es  «nd  Brade.of  dairaing 
>jl$^l  right.   1 3.  Exercise  of  it  and  tBasafsr.  .  4^ 

.^ibeacheaof  the  lightrond  rome^fis. 

'Mr ."Turner  thus  states  the  effect  of  the 
Statute  passed  in  1842  9 — 

'^'Itrepeals  allthe  preTioas' designs  acts, and 
enumerates  vthe  application  of  thei designs  by 
printing,  painting,  &c.  at  much  length,  and  the 
purpose,  viz.  pattern,  shape,  configuration  or 
-  oraament.    It*  classes  .them  in  twelve,  divisioas, 
t«oiBe>of »them  (Ateiniag' three ■  vearsieome . one 
.qnMff;    and    some  .nine  f months'    pioteetion ; 
.  amongst  the  latter  are  the  bulk  of  calico  prints, 
'the  termof  whichis thus  trebled.    The  novelty 
^'is  eKpkdned  as^non-^previoos  publication  in  the 
isinited  kingdom  or  eisevthere;  the  mark  to  be 
ejtppnided  1  to  «ach  .  article  was  *  -  made  more  eon- 
'^rlnmni,  and  Ui&name,  which  had  been  objected 
.Xo,  supplied  by:  a  cipher ;  ,the  word  ^proprietor 
was  oefiaed,  to  prevent  any. narrowing  of  the 
application  of  the  act,  and,  coupled*  witii  this  a 
simple  and  convenient  mode  was  introduced 
r^nuwfemng 'the  owneorship.    Notwithstanding 
4lie  liberal  coostniction  put  on  the  word  eopy 
raa4er  the.  Bngravijigs  Adts,  the  «ct»  Jika'tWe 
ik0t»proindes  .against  the  piratical  applicatbn, 
4iot  only  of  the;  design.  but:of  .anyiiniudalent 
limitation :  of  lit ;( and  instead  df  requiring  proof 
ioffknawkdge.of  ithewBut  of  the  rownsi^e  eon- 
;aenti'a'moae  of- giving  due  kgal-  notice  is -set 
.4iut.    The  penalties  .are  to  be  adjudgtd  by  ihe 
usual  inferior  tribuuds ;  the  otgections  to  them 
imiie  Qotioveriooked  by  the  framers  of  the  act, 
)but  it  mas  rnot  deemed  necesaary  to  enter -on 
.the  difficulties  *  and  incur  the  responeibiUtyrof 
making  any  QovelttfEaogement  on  this  head. 
The  .procedure,  thowever,  was  made  .obvious 
taad  easy,  by  providing  forms  of  information 
.«ttd' conviction,  and  the  option  of  .proceeding 
kk  the  ibigber  Courts  is  retained.    A  provision 
fwas  .'introduced  to  amend  an  erroneous  regis- 
Jtration,  which,  under  the -prior,  law,  was  fated  to 
jUineal  owner's  right.    The  enactment  againat 
4he  fraudulent  I  use  of  the  word  registered,  was 
ipariiaps  suggested. by  an  (abortive)  attempt<at 
A  similar  regulation  .as  to  patsnts.    The  time 
ibr*  proceeding^was  estended  Isom  six  to  twelve 
dBonths;  and,  to  meet   the    anticipations  of 
ficmatious  litigation,  the  thirtesnth  claiue  ^as 
JMertedat  the  third  reading  of  the  thill,,  giving 
costs  to  a  successful  defendant.    The  extension 
of  the  act  to  sellers  as  well  as  makers  of  a  pira- 
tical article  was  much  contested  (some  difficulty 
ooeurrsd  in  'SheriflPs  case  as  to  the  seller,  pro- 
bably as  to  proof  of  his  knowledge);  ^withont 
this,  however,  the  act  would  have  been  in  all 
probabilitv  so  easily  evasible  as  to  be  worthless. 
To  meet  tne  objection  to  the  cost  .and  trouble 
df  registering,  the  fees  were  expressly  restricted 
in  amount  as  to  calico,  paper-haogings^  and 


-some  othenartaelea,  aad:.thevuimber4>£veofiM 
altared«£rom  thnea  to^two." 

The'regiBtrj»of  ibsign'ieqmreS'tiiiiOhtne 
and'aiscretion.  fit'is,  as^ Mr.' Turner  ^states, 
"  a  miniature  ptttent  specification." 

^The  i first  ^pointiis  to  get  a  diatanet  idea  of 
.the  essential  form>  loolung  <to  •  the  probafate 
variation  it  /may  be  capable  of^  without  ieriog 
its  useful  effect  or  propeity,  and  tbanee.  adopt- 
iilg theeentral  type  or  «tandard*of  iL  Nsst, 
the  novelty  «hould.. be.  cleatiydiatinguiabed, 
and.,  itt  would  be  best.to  f  draw  the  .imsgiiisiy 
•variations'of  the  plan>  and  .Ihe^  old  shape  wfaidi 
it  is* to  supply. the 'plsice  of^iifit  be  an  impnuft- 
n»nt,  or,  if  the  use  itself  be  new,  the  old  shqics 
.which  are  eombined.iin  it.  .It '.may  then  ke 
(Seen  exactly*  what  the  drawing  (for.  aotiial.repi. 
tratbn  ought  or  ought  not  to  show.  %t 
simpler  the. drawing  is  the  better;  the  act  only 
xrequires'it  to  bcaceuraite  (toavscale)  and  in- 
telUgible.  Details,  if  required*  should  be  dram 
slightly,  or  shaded  over ;  .if  pvomioent,  thoy 
tend  to  narrow  the  range  of  the  idea.  If  psrt 
of  the  article  be  new  and  port  old,  it  is  cob- 
venientto  draw  one.partin  red  and  the  csbsr 
in.  black  lines.  If  it^bea  eombination  of  old 
parts,  these  may  bednwn^^mtely,. and  dien 
shown  together.  The  drawmg  may  >be  froni 
any  side,  i  or  from  a  aeetion,  and  may  show  the 
article  in  various  positions*  or  its  appheatioa 
by  dotted  limes, :  care  being  taken  to  make  die 
snape  conspicuous,  as  being  ^what- is 'registered, 
and.  not  the  use  or  action  of  it.  In  a  few  esaei, 
instead  of  a  drawing,  a  specimen,  aa  a  button, 
is  deposited,  if  capable,  of  beii^  plaeed  on  tlie 
.p4ge  ofa  book.  Tha.next  thiqg  is  the  descrip- 
tion to  explain  the  drawing,  and  •  define  toe 
claims  as  to  novelty  ;  .supposing  the  asw  and 
old  portions  already  drawn  in  distinctioo,  ^ 
brief  reference  will  effectthe  .ktter  object.  If 
the  general  combination  be  nsw,ino  duclffiiner 
js  ^necessary.  The  descrip^n:will  stale  tke 
'  purpose  of  utility,'*-may  mention  the  psr- 
ticukr  materiid  for  which  the  -fonn  4s  ont 
adapted^and  may  repeat  in  words* and  ante 
dear  the  shape  itself,  referring,  if  necessaiy,  to 
marks  on. parts  of  the  drawing.  Part  (A)  is 
so  and  so.  The  written  description  should  be 
relied  on  as  much  as  possible.  A  word  giree 
the  vital  principle  of  ashape,  wlule  to  many 
pevsons  a  drawing  binds 'the  idea  down  tooae 
particular  eet  of  *propordons.  A  spiral  apriag, 
for  .instance,  is  really. a  useful  ehape,;  aarfnl 
by.  allowing  an  electric  wireto^becoilfld^ato 
compact  form;  and  it  <is  usually  made  in  a 
cylindrical  form  (a  helix).  .  If  &'pirate  attempted 
to  evade  it  by  a  wire  coiled  into  a  double  cooe, 
like  an  hour^-glass,  that  would  be  equally  e 
'spiral  spring.'  But  if  both  ware  drawn,  tlie 
pirate  would  ask.  if  tfaev  were  of  the  nae 
shape,  which  geometrically,  and  optically  thif 
are  not.  They  we  only.of  the  aame>alu^  as 
to..utility9«nd  the«purpoiA>isei^aased)in  the 
description. 

"  The  registerer  has  also  to  .choosehis  title; 
and  in  this,  as  well  as  the.  description,  he  should 
carefully  avoid  the  use  ^of. those  words  whidi 


Review:  Tumer^s  Copyright  in  Design,  '^e.^i%e  Practice  qf  Retainers. 


^^5 


Ac  art  or  the  robs  fadveput  a  bl&ck  nwrk 
agaiMt,  tta  principle,  >  action,  'invention,  &c. 
Proceeses  and  chaa(jc«r  niirtt  only  be  nwjntioned 
astheapplicatibn^  the  design  itsdf  must  be 
shape,  fonn,  and  cmfignration.  Thus  a  *new 
lerer  action'  and  Mmprovetnents  in  the  art  of 
cntiii^  a«il8*'are  objectionable.  Apart  from 
thia  the  regiateree  may  please  his  own  fancy. 
The  name  may  be  iadependent,  or  describe  the 
article  as  an  improirement  on  the  old  one. 
Desiiins  are  occasionally  refused  registration. 
There  is  an  appeal  from  the  registrar  to  the 
Privy  Council,  who  have  in  some  instances 
reversed  his  decision.  This  appeal  only  applies 
to  the  total  rejection  of  the  design,  not  to  the 
registrar's  authority  to  decide  between  the  or- 
Damental  and  useful  act.  The  drawing  or 
print  for  the  registration  wHl  often  be  service- 
able by  way  of  prospectus  or  advertisement. 
The  design  may  be  in  the  name  of  joint  pro- 
prietors or  a  firm,  and  dated  from  any  part." 

Afr.  Turner  gives  a  list  of  the  oases  he 
refers  to,  but  does  not  wte  them  in  the 
usual  manner.  Somethnes  the  date  is  only 
given,  without  the  reporter's  name,  and 
generally  the  page  is  omitted.  The  ap- 
pendix contains  the  four  £agraviag  Acts, 
the  two  Sculpture  Acts,  the  two  Designs' 
Acts,  and  the  International  Copyright  Act ; 
^th  the  Rules  of  the    B^istrar   of  Dc- 


THE  PRACrriCE  OF  RETAINERS. 

hi  our  last  (number  p.  343,)  we  quoted 
very  fully  the  notes  of  Mr.  Basil  Montagu, 
^  gentleman  ^ell  entitled  from  his  learamg, 
experience,  and  tdlent,  to  pronounce  an 
opinion  on  the  practice  of  the  Bar  in  regard 
to  the  retainers,  which  they  are  bound  to 
accept  in  behalf  of  the  suitors  of  the  Court, 
through  the  medium  of  their  professional  re- 
presentatives, the  attorneys  and  solicitor. 
We  now  proceed  to  ky  before  ourreaders 
■ome  eitractsf  from  an  important  article  in  the 
4th  volume  of  the  Law  Magazine,  (p.  417.) 

We  are  induced  to  cite  the  views  con- 
tained in  that  journal  from  the  respect  to 
vhich  it  is  entitled,  as  a  work  of  much 
Ability  and  learning,  conducted,  we  under- 
stand, entirely  by  members  of  the  bar,  and 
therefore  representing  that  branch  of  the 
profession.  We  believe  also,  that  the  co»- 
tribution  we  refer  to,  was  written  by  the 
former  editor  of  the  work,  now  one  of  the 
Queen's  Counsel. 

We  may  hereafter  have  to  advert 'to-some 
of  the  pohits  discussed  by  the  learned 
•'jnter,  and  for  the  present  would  observe, 
«at  it  may  .at  .least  be  .inferred  firom  the 
«rtiele  in  the  Imw  Magazine,  as  well  as 
worn  the  Notes  'of   Mr.    Montagu,  *that 


serious  doubtsand  dfficuitiesexidtedTtt'te- 
gafd  to  the  practice  of  retainers,  of  gr^t 
importance,  as  well  to  the  bar  as  to  the 
clients^  and  which,  it  concerned  the  due  aduii- 
iiia4mtion< of  justice  to^aficertain  and  adjoat. 

It  did'uot  appear  that  the ; leaders  'Of  tlie 
geoerabbody  of  the  'Bar,- either  <indrHdfMtHy 
orcoliectively,  were  disposed  to  t«ke  any 
steps  for  settling  the  ipoints  in  question, 
and  it  remained  for  the  Council  of  the  In- 
corporated Xaw  Society,  at  the  instance/ of 
their  members,  to  endeavour  to  effeetom 
arrangenient  tbat  might  be  satisfactory  to 
tfae-ibir,  just  ito  tke«iutors9>and  contem- 
ent  to  the  profeeskm. 

Our  readers  are  aware  of  the  great  pahis 
taken  by  the  Law  Society  to  cdllect  the  befet 
information  ou'the  subject,  and  to  give  pub- 
licity lo  the  result  of  their  labours.  Before 
proceeding  with  our  notes  on  the  rules  ao 
eoUeeted,  we  would  wish 'taeall' attention  to 
the  state  of  the  pimetioeias^escribed^in  the 
Jmw  Ma^wtine  : 

"First.  A  general  retainer,  which  isaceom- 
panied  with  a  fee  of  five  guineas,  entitles  ithe 
party  who  gives  >it  to  a  }>referBnce  in  retaht' 
ing  the  counsel  to  whom  it  is  given,  speoiaBy, 
in  any  action  in  which  such  party  may  be  con- 
cerned. It  is  the  duty,  therefore,  of  the  barris- 
ter thus  retained,  in  case  a  special  ^retaiaer 
should  be  offered  by  the  adverse  party,  to  as- 
certain from  his  general  client  whether  it  is-liis 
intention  to. give  a  i^pecial  retainer  in  thtfoause* 
and  if  an  answer  be  returned  in  the  negative, 
he  is  then  at  liberty  -to  acospt  the  retaiaisr'^f 
the  other  party.* 

"  Secondly.  If  noi^eneral  retainer  interfere,  the 
advocate  is  bound  to  the  party  who  gives  'the 
first  special  retainer.    But 

''Thirdly.  A  special  retainer  binds 'only -in 
the  particular  cause  named.    And, 

"  Fourthly.  A  special  retainer,  on  behalf  of 
A,  ajgainat  S,,  may  be  superseded  by  a  geneni 
retainer  on  behalf  of  5.,  U,  and  JD,^ 

The  following  instances  are  then  given  : 

"1.  A  public  company  gave  a  general  re* 
tainer  to  an  eminent  advocate,  with  the  ^usmd 
fee  of  five  guineas.  An  individual  havings 
claim  airainst  the  company,- and  contamplatiifg 
the  probability  of  an  action,  sent  by  his  attoopr 
ney  to  the  same  advocate  a  special  retainer  in 
the  intended  cause.  INTotice  of  the  offer  was.ao* 
cordingly  given  to  the  attorney  for  the  company^ 
who  urged,  in  reply,  that  he  was  not  called 
upon  to  give  a  special  retainer  until  proceed** 
ings  had  actually  commenced;  but  it  <was< de- 
cided otherwise,  and  the  retainer,  withtheis^ 
was  given. 

"2.  A  person  'deservedly  eminent  at  the 
Chancery  Bar  had  recommended  a  suit,  ad- 

'■  TPhe  f^ght'toiM«t>eis*here*di6ttactIy  tecpgr 
nrsed,' before  accepting  the  retainer  of  thb  op- 
posite party. 

''  Surely^not  'a  :f«6«f5ii«/r  general  retainer. 
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Tifled  upon  the  answer^  and  drawn  exceptioas 
wbich  stood  for  argument;  but  be  had  not 
been  formally  retsdned  for  the  plaintiff.  The 
attorney  for  the  defendant,  in  the  mean  time, 
ofiered  nim  a  retainer  to  argue  against  his  own 
exceptions,  which  be  thought  mmself  bound, 
however  of  course  reluctant,  to  accept  Another 
learned  gentleman,  celebrated  for  hie  practice  in 
bankruptcy,  had  resisted,  no  doubt  with  his  ac- 
customed zeal  and  ability,  the  claim  of  a  creditor 
upon  a  bankrupt  estate,  in  behalf  of  which  be 
had  frequentiy  appeared  on  other  occasions 
also  as  the  advocate.  Well,  he  succeeded,  after 
several  meetings  before  the  Ck)mmissiohers,  in 
procuring  the  rejection  of  the  disputed  claim ; 
whereupon  the  creditor  petitioned,  and,  lo3 
who  should  appear  in  support  of  the  petition, 
labouring  witn  equal  zeal  and  ability  to  esta* 
bllsh  that  the  proof  ought  to  have  been  re- 
ceived, but  the  same  learned  gentleman  who 
had  so  successfully  advocated  its  rejection. 
To  be  sure  he  had  not  been  retained  upon  the 
petition,  and  he  was  therefore  compeUed  to  ac- 
cept the  retainer  of  the  creditor,  which  arrived 
before  the  brief  of  the  assignees.*' 

"3.  The  assignees  of  a  bankrupt,  intending 
to  bring  an  ejectment,  gave  special  retainers  to 
two  eminent  practitioners  on  the  home  circuit ; 
"Doe  dem  A.  (the  assignee")  v.  Roe,  Retainer  for 
the  lessor  of  the  plaintiff.*'  On  settling  the  de^ 
dacration,  the  nleader  advised  the  addition  of  a 
count  on  the  aemise  of  the  bankrupt :  where- 
upon the  attorney  for  the  defendant  (being  a 
sharp  fellow)  gave  retainers  to  the  same  two 
gentlemen :  "  Boe  on  the  deniise  of  A.  and  B. 
(the  bankrupt)  v.  Aoe;  retainer  for  the  defen- 
dant.*^ Upon  the  approach  of  the  trial,  each 
party  insisting  on  his  retainer,  the  question  was 
referred  to  tne  then  Attomey^General,  who 
decided  in  favour  of  the  defendant.' 

•*Two  actions  were  brought  to  recover 
penalties  under  Ae  Bribery  Act.  They  were 
against  the  same  defendant,  and  attended  with 
precisel3r  the  same  circumstances;  the  only 
difference  in  the  two  cases  being  as  to  the  per- 
son alleged  to  have  been  bribed.  A  retainer 
was  given  to  a  renowned  leader  in  the  Common 
Fleasi  A,  against  B.,  tetainer  fbr  the  defend- 
ant. Hie  plaintiff's  attorney  next  gave  a  re- 
tainer ;  A.  against  B.  retainer  for  the  plaintiff. 
The  causes  stood  fbr  trial  on  the  satoe  day,  the 
one  imme&telv  fbUdwing  the  other;  and  a 
contest  arising  between  the  attorneys  as  to  the 
eflS^et  of  their  retainers,  the  learned  gentleman 
requested  them  to  arrange  it  between  them- 
selves, professing  himself  at  the  same  time  per- 
fectly ready  to  hold  a  brief  fbr  the  defendant 
inthe  first  cause,  and  a  brief  for  the  plaintiff 
in  tlm  secontl. 

•^i.  In'  F«/bruary,  1785,  a  pdlicy;  witb  three 
ludne^  upon  it  was  tf6t  into  th^' hands  of  il,  an 
attorney,  ta  prbceen  against  the  trnderwriters. 
Actions    were   accordingly  brought  by'  Yaoi 

^¥^e  learned'  counsel  heire  referred  io  was 
M^.JSasil^IoAtaflra,  This  Qbjectiona})le practice' 
is  propo8cf,bv  the  New  tlnles  to.be'^tered. 
By  the  New  Rules  this  Is  aUerM.    ^ 


against  1Sb»  three,  for  whom  BL.  an  attornsf, 
appealed.  In  July,  X786»  A,  retained  Mr.  En- 
lone^  in  one  action  out  of  the  three;  aboat 
three  w/eeka  after  which,  B« .  gave  a  geaenl  n- 
tainer  to  Mr.  Esrkine,  foi  all  the  underwriten* 
with  the  usual  fee  of  five  gmneaa.  In  Jane, 
1787.21.  gave  notice  of  trial  for  the  sittings  after 
Easter  Term  in  the  aaid  three  actions,  upon 
which  B.,  on  behalf  of  the  underwriter,  ap- 
plied for  and  obtained  the  usual.  coasolidaUoa 
rule.  A .  has  made  his  election  to  try  only  that 
caiiee  wherein  he  letained  Mr.  Erskine,  and  in- 
sists that  he  is  entitied  to  have  Mr.  Erskine, 
as  his  counsel  under  that  eingle  retoiner.  where- 
as B.  insists  on  behalf  of  the  imder-writers,  that, 
under  the  general  retmnec,  he  is  entiUed  to  have 
him  as  counsel  for  the  under-writers. 

"  Query.  Which  of  the  retainers  is  landing.' 

"Tl»e  opinions  of  Mingay.  Lee,  Baldwin, 
and  Bower«  aU  of  them  men  of  extensive  prac- 
tice in  that  day,  agreed  that  the  general  re- 
tainer was  binding* 

"A  policy  was  effected  *  upon  the  ship  Wal- 
singham,'  by  a  member  of  a  company  of  ship- 
owners associated  together  fbr  the  mutual  as- 
sistance of  each  others'  veeeels.  A  kws  having 
occurred,  the  settlement  of  which  was  dis- 
puted, three  several  actions  were  brought  b^ 
the  assure^  apwnsjtthree^^wJd'wl  mewbcn, 
for  two  of  whom  appearances  were  entered  by 
the  regularly  appointed  a^ttptncy  of  the  com- 
pany, no  person  appearing  for  the  third.  A 
special  retainer  for  the  plaintiff  was  giwa  in 
each  of  the  two  cases  whkh  proceeded,  afiff 
which  a  general  retainer  waa  ickven  to  the  same 
person  by  the  company's  attorney  on  behalf  of 
the  '  underwriters  on  the  ship  Walsingham. 
The  plaintitf  proceeded  to  trial  in  one  onlj  of 
three  actions,  and  inaisted  npon  hisfetsii^ 
The  question  was  referred  to  an  odperienced 
member  of  the  profession^  since  elevated  to  the 
bench,  and  he  decided  in  favour  of  the^eoeral 
retainer." 

The  following  are  the  proved  zemedies: 

*  First.  That^  when  a  general  retainer  h« 
been  given,  a  special  retainer,  if  ever  re^rnred 
at  all,  «t  least  shoukl  not  b^  called  ior»  oatil  a 
suit  hsUrbeen  actually  commenced. 

**  Secondly.  That  when  n  baitister  has  dravo 
pleadings  in  a  oaose,  or  haa  adviaed  npso  itin 
some  adtaAced  stage  of  iu  prognise,— m  di«t 
when  he  has  necessarily  become  acquainted 
with  the  case  of  one  party,  he  ought,  it  not  to 
consider  blmselfabsbHitely  retained  in  h^ 
^^at  party,  at  all  events  to  give  him  a  prefab 
enoe,  or,  if  we  may  nee  the  expression,  a  ii|F 
0f  refusal  »>efore  he  toceepta  n  retainer  ixm  the 
adverse  pairty. 

"Thii-dly.  A  retdtaer  ought  not  to  bs  «!«• 
lidated  by  any  merely  •  foAosal  change,  "^^^ 
in  the  name  or  in  the  mode  t»f  pibceeatDg,  viubt 
thecaoseremttiitsrtnstebstaoeetheiBanBe. 
'  *« A  V^  had  been'  iiiiui^d  in  t#o  paWic 
oflMat  actfenrbeiiig  bwwgbt  agaibst  eadi,t» 
leaMed^lAftlemihn  #as4«tainiBd'fortbBP^^ 
i0>(m^felf'tlii^<leftMdani'intte«iher';  m^ 
euMsbii^  of  l^ikb'beiBgi^tff  oMrsey  prN"B» 
ljbt«atdC».    AMdlMTi^lM  eMriestehniiK 
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from  the  dMBcKSky}  Wb^i  by  ttiUang  the 
knot  to  ht  wn,  by  acting  as  all  men  of 
stronger  mind  do  act,  when  required  to  decide 
upon  endi  alterationsl  He  declared  that  he 
would  sot,  for  any  such  regulation  aa  was 
urged  upon  him,  consent  to  stultify  himself; 
and  harhig  held  the  brief  on  the  one  side,  he 
declined  to  appear  as  the  advocate  of  the  other. 

''Fourthlr.  Our  objections  to  the  fourth  rule 
are  not,  perhaps,  of  so  serious  a  nature ;  but 
for  the  reasons  which  have  been  already  as- 
signed, we  should  be  glad  that  it  were  altered. 
The  rale  (n  our  opinion  ought  to  be,  that  the 
first  retainer,  whether  special  or  general,  should 
be  binding  and  conclusive.  The  uncertainty 
which  results  from  the  present  practice,  is  a 
subject  of  much  perplexity  and  annoyance  for 
the  clients;  and  as  it  seems  difficult  to  find  any 
assignable  reason  for  il,  there  can  be  no  impe- 
diment in  the  way  of  the  proposed  alteration." 
--Law  MaguEine,  vol.  iv.  p,  417. 

These  remedies,  so  evidently  just,  hare 
been  adopted  in  the  New  Rules,  and  we 
doubt  not  that  every  honourable  man  at  the 
bar  win  accede  to  them.  They  settle  the 
principal  questions  that  have  arisen. 


INCORPORATED  LAW  SOCIETY. 

ANNUAL  REPOItT  OP  THE  COUNCIL, 

Ws  select  another  section  of  the  Report  of 
the  Councft  made,  at  the  last  Annual  General 
Meeting  of  the  members  of  the  Incorporated 
Uw  Society.    The  Report  thus  proceeds  :— 

RKMOVAL  OF  THB    COURTS. 

/^Theaubjectof  the  Sittings  in  Chancery  in 
UBcoln's  Ion,  instead  of  Westminster,  was 


agim  considered  in  MichaehnasTerm  last,  aiid 

another  memonsd  presented  to  the  Lord  Chan- 

ceflor.    It  was  reported  that,  according  to  the 

intention  of  the  wig99,  the  Courts  of  Equity 

woBld  ait  in  Miohaelfhas  and  fiilary  Terms, 

but  ts  soon  aa  parliament  assembled  the  Courts 

would  adjoom  tt>  WesCminster.    This  would 

bare  had  the  eiect  of  extending  the  Westr 

^jMftsr  Sitti»88.fi«m  February  to  AugiMt,.«nd 

bemadi  mora  iuooAVtnient  than  the  former 

pttetice  of  sitting  at  Westminster  in  Tevm  and 

^uncoln's  Inn  in  Che  Vacation  s-*the  Teraa  — -^  ^  w, 

sittings  occupying  choni  three  months^  of  the  [in  jiouaon. 

yeys  hut  nodev.  the  proposed  dbaoffa:  the 

^miapat  Westminaler  would  extend  to  fU 

^oujOia,  and  thna  ^^[Teatly  i^gvavata  th^  incon^ 

j;««e^    The  Equity  Bar  also  again  inter-, 

l^^u;  and  ultimately,  as  the  mmb^ra  aoe  , 

awsre,  the  Sittiaga. continued  during  the  Hikry 

^  aetbon  in  UaCoW*  Inti.  and  will .  no  dyMibt 

be  hddthw*  in  Trinity  VacaUom    .       . 


"«  «e\v  Houses  of  Parliaoktnt  a  aftsmonal 
JJ"pn5S8ntedo»  the  fMirt  of  the  ISoeklyAm 
^jypjepriation.of  jrooma,ior  iaoilitatipg^.Afr 
zSa^  ofi^hnsinass  i»  >wUch  tofhiUfF^nWii, 
jnW«d.wbil8fcia»tatodiw,  Ihe  Hoaaes  .<rf.  B^n  v 
*^^«*«UiiathiCowfta^Uw.5  airf,  h^,%r^, 


turn  to  Parliament,  dated  21st  March,  1843,  it 
appeared  that  in  the  estimates  for  the  buildhi|i^ 
the  sum  of  6,000/.  was  set  down  for  "  provid- 
ing addition^J  aooommodation  for  attorneys  as 
recommended  by  the  Law  Society."  As  the 
Houses  are  now  approaching  to  a  completion, 
the  Council  have  requested  to  be  allowed  to 
confer  with  the  architect  on  the  subject. 

PRACTICK   OP  RETAINERS. 

"  In  the  Annual  Reports  of  the  last  year  and 
of  tho  year  preceding  the  Council  noticed  the 
various  communications  which  they  had  re- 
ceived on  the  doubts  and  difficulties  conse- 
quent upon  the  unsettled  and  unsatisfactory 
state  of  the  practice  with  respect  to  Retainers, 
and  which  had  given  occasion  to  frequent  dif- 
ferences, not  ouly  between  Barristers  and 
Attorneys  and  Solicitors,  but  between  Attorneys 
and  Solicitors  themselves. 

"The  attention  of  the  Council  was  ac- 
cordingly directed  to  this  very  important  sub- 
ject wuh  a  view  to  the  establishment  of  such 
Rules  as  might  in  all  ordinary  cases  enable  the 
practitioners  to  regulate  their  proceedings  on 
behalf  of  their  Clients,  and  for  that  purpose 
much  pains  were  taken  in  correspondence  with 
the  Bar  and  the  Profession  generally ;  the  result 
of  which  was  the  preparation  of  regulations* 
which  were  printed,  and  a  Copy  sent  to  every 
Member  of  the  Society,  to  every  practisins; 
AtV>rncy  and  Solicitor  m  London,  and  to  all 
the  Law  Socielies  in  the  Country,  inviting  the 
favour  of  their  sentiments  upon  them^  stating 
it  to  be  the  anxious  wish  of  the  Coimcil  that 
Rules  des^ned  to  regulate  the  practice  on 
this  important  subject  should  be  rendered  as 
perfect  as  possible,  and  be  adopted  with  the 
full  concurrence  and  approbaUon  of  both 
branches  of  the  Profession. 

*'The  Council  received  several  communica* 
tioQs  and  suggestions  from  Attorne;^s  and  So- 
licitors in  answer  to  their  last  Circular,  to 
which  they  gave  their  best  attention,  and  con- 
vened aS|)fecial  General  Meeting  of  the  Society 
for  the  purpose  of  taking  into  consideration 
the  propoBi^d  Rule^  with  a  view  to  their 
adijption  by  the  Proiession*  ,-  . 

"Theld!eetii^  tookpl^ce  on  the  29th  No* 
vember,  184&^,and  the  RuleSj  with  some 
alteration?,  were  adopted,  and  a  Copy  trans^ 
mitted  to  every  Member  pf  the  Bar  practising 


Several  queations  on  the  application  of  the 
Rules  have  been  submitted  to  the  Council, 
which  tl^y  bave^  de^rmined  according  to  their 
con^ttuctiop  qi  them  ;  a^d  they  have  adopted 
thf).  fpUowmi^  Regulations  1^  ordef  to.  expe^ 
dite  a  decHsibn  on  future  questions  :t- 

" J4  Tbaj^on  -quepti^os  arising  PU;  the  Ka* 
twner^Rigaes  the  Sfe^etaiy  shalJl  ascertain  that 
^he^  m^l^  Jl^lf  njte  «^4.  ^  agreeA.he- 
tweenthep^^f   ..,^     ....     ...   .... 

.    ".2._Tliat  9^  immediate  appointment  be  obr 
:t^n§(^  fyr^^^M^etin/f  {^(  the  R«,tf4ner  Ca»- 

A^^:  'Wat  .'sHch  Comihittee   renort   their 
opinion  to  t^fi^(^uncil',^pheir  lieidt^  - 


MA 

'U.  That  a  book  be  kept  for  entering  the 
Jlccisions  rdating  to  Retamre  with  lefetences 
to  the  Papers  laid,  before  the  Committee. 

■''The  Council  have  reason  to  beliere  that 
.the  Rules  they  hare  thus  endeavonred  to 
establish,  and  the  mode  adopted  for  deciding 
the  questions  that  may  arise  upon  them,  will 
be  attended  with  success,  and  be  boUi  advan- 
tageous and  satisfactory  to  the  Profession  and 
produce  a  uniform  course  of  practice. 

BXCLUBIVE    AUDTBNCE    OP    THE    BAR  AT 
SESSIONS. 

'*The  exclusive  Audience  of  the  Bar  at  the 
Sessions  of  Magistrates  has  been  long  esta- 
blished in  the  Metropolitan  District,  and  as  it 
appears  in  most  of  the  Counties  and  Cities ;  but 
in  some  places,  where  the  business  is  of  mo- 
derate extent,  it  has  been  the  practice  for  So- 
licitors to  attend  and  advocate  cases  before  the 
Court.  In  a  recent  instance  a  communication 
was  made  to  the  Council  where  only  two  mem- 
bers of  the  Bar  attended  at  the  Sessions  and 
claimed  the  monopoly  of  the  business.  This 
would  appear  contrary  to  the  decision  in  the 
case  of  The  Q»een  v.  The  Justices  of  Denbiffh- 
skire,  wherein  it  was  decided  by  the  Court  of 
Queen's  Bench,  (T.  T.  1846,)  that  the  Magis- 
trates might  give  exclusive  audience  to  the 
Bar  where  four  of  its  members  were  in  attend- 
«ice;  and  it  seems  to  follow  from  that  de- 
cision that  no  number  less  than  four  will  be 
sufficient.  It  is  observable  that  the  Attorneys 
claim  only  equal  audience  with  the  juniors  of 
the  Bar;  but  the  latter  are  not  content  even 
with  pre-audience,  but  claim  it  exclusively. 
*rhis  is  a  question  of  peculiar  interest  in  com- 
paratively remote  districts;  but  the  Council 
would  willingly  lend  their  aid  in  considering 
and  promoting  a  remedy  for  the  grievance 
complained  of,  and  they  invite  further  com- 
munications on  this  and  all  other  subjects 
fiSeeting  the  status  and  welfare  of  their 
Brethren,  whether  in  the  country  or  in  town.* 

Nonpayment  of  CmtnsePs  Fee*.— "The  Coun- 
cil consider  that  it  is  not  within  their  province 
to  interfere  in  the  arrangements  made  between 
individual  members  of  the  several  branches  of 
the  Profession  in  regard  to  the  payment  of 
Tees,  the  amount  of  which,  in  many  instances, 
cannot  be  ascertained  upon  the  delivery  of  the 
papers.  But,  though  such  be  the  general  rule, 
they  think  that  occasions  may  arise  when  it 
may  be  their  duty  to  interfere  for  the  sake  of 
the  honour  and  character  of  their  own  branch 
of  the  Profession. 

"This  subject  has  been  noticed  in  conse- 
ouence  of  a  communication  made  to  the 
Council  by  one  of  the  leading  Members  of  the 
Bar,  relating  to  the  Non-payment  of  a  very 
large  amount  of  Fees  due  to  him  from.a  Mem- 
ber of  the  Society  for  a  gnnit  length  of  time. 
Tile  Council  hope  their  interference  may  check 
a  practice  which  must  be  considered  discre- 
ditable to  the  Profession. 


.  JbifiorparaMJLm  SaoUi^r^Anma  Rqmt. 


*  We  trust  this  invitation  of  the  Incorpo* 
fated  Uw  Society  will  be  accepted  by  the  Pro- 
vmcial  SoUcitors.~£o. 


CAjSBS  OF/MALPftAOnCB. 

^audident  dUekarge  of  Debtors, — "  An  ex. 
traordinary'Fraud  having  been  perpetrated  oa 
one  of  the  Judges,  in  obtaining  the  Discbai]ge 
of  a  Prisoner  in  execution  for  Debt,  the  Coon. 
cil,  at  the  request  of  the  Judge,  institiited  an 
Inquiry  into  tne  circumstances,  for  the  purpose 
of  discovering  and  punishing  tiie  Ul^den, 
and  preventing  similar  friiuds  in  futare,  or 
providing  better  means  for  their  detection. 
The  Council  have  made  their  Report  to  tbe 
Judge,  and  in  order  to  avoid  such  fnnds  in 
future  they  have  suggested  a  New  Rule  of 
Court  which  iar  under  &e  consideration  of  tlie 
Judges. 

CompUnnts  against  ilrtonwy*.— *' The  Conn- 
cil  dunng  the  course  of  the  past  year  faaTen- 
ceived  more  than  the  usual  nxnnber  of  Com- 
plaints of  Malpractice,  and  to  the  investigatioD 
of  which  they  have  devoted  much  of  their  at- 
tention. Many  of  the  cases  were  deemed  in* 
sufficienthr  supported  to  justify  the  inter- 
ference of  the  Society ;  but  some  hare  beco 
brought  before  the  Court  on  applications  to 
strike  the  Offenders  off  the  RoU.  in  one  of 
the  Cases  the  Rule  was  made  absolute;  in  an- 
other a  Rule  Nisi  was  granted  which  has  not 
yet  come  on  for  hearing ;  and  there  are  serenl 
still  under  consideration,  or  waiting  for  foitha 
Evidence ;  but  as  it  is  clearly  not  within  tbe 
province  of  the  Society  to  entertain  every  case 
which  relates  to  complaints  of  a  Client  against 
his  Solicitor  for  delay  or  want  of  fkill,  tbou|^ 
accompanied  sometimes  by  charges  of  mis- 
conduct, the  Council  decline  to  interfere,  aod 
leave  die  parties  to  their  own  remedy. 

UnquaU^ed  practitioners.  —  "The  CouDd 
have  received  numerous  complaints  against 
unqualified  persons  practising  in  Conre^ 
ancing  Matters,  and  upon  receiving  evidence 
of  such  illegal  practice  they  have  stibmitted 
the  same  to  the  uommissioners  of  Stamps  £or 
prosecution. 

THB   EXAMINATION   OF  ABTICUID  CLOUU. 

"The  attention  of  the  Council  to  tbe  ini- 
portant  subject  of  the  Ezaminatioa  has  hea 
continued,  and  they  have  on  the  part  of  tfae 
-Society  received  semalooBunoiiioatioiisaieelr 
ing  the  conduct  of  Candidates,  which  thefhin 
inquired  into  and  laid  before  tbe  Bxaminen; 
and  in  this  way  they  trust  that  they  hare  a*- 
sisted  in  carrying  into  fiiU  effisct  the  intentioiD 
of  the  Legislature  and  the  Judges.  Dnrioff  ^ 
past  year  ending  wi^  .£aster  Term,  417  Cn- 
didates  have  beati  examined,  of  whom  391  v^R 
passed,  and  26  postponed. 

BKNIWAL  OF  CIRTITrCATBS. 

It  has  ako  been  the  duty  of  the  Council  to 
appear  upon  several  applications  to  reoev 
Certificates  of  Practice  both  m  Court  and  at 
the  Judge's  Chambers.  The  practice  asanii- 
lates  itself  to  an  appHcation  for  restoratioo 
to  the  Roll,  and  therefore  requiies  a  goo^^^ 
of  consideration.  One  of  them,  which  is  « 
considerable  public  importance,  was  brou^^ 
before  the  Conrt  of  Queen's  Bench  in  Hiluy 
Term,  and  referred   to  the  Master  of  th»t 


InecfpmaM  him  e^cidfi'-'^AntmakEgptrti^Nbietm.^  Oktuit. 


Court.  Jft-it  Btin  under  inTMtigation,  and  the 
CouQcil^aiMtain  thwflfore  from  ttfcarriog4o  it 
«JDare  partifiuJMly. 

''The  £lpeciAl.«pp]iealion8  #to  ditpenee-wiih 
the  usual  Notice  me  wery  numerous,  and  .are 
foanded  on  Affidavits  showing  :the  reasons  for 
theapplioBtion.  They  are  always  referred  by 
the  Judge  to  the.Coanoil  for  inqniry;  «and 
they  think  itimpovtant  that  permission  should 
not  lightly  be  given,  lest  the  object  of  the  Rule 
ahould  be  entirely  defeated.  The  4wo  Classes 
•of  Cases  .in  which  a  fiill  Notice  mav  be  dis- 
peoBsd  with  appear  to  be — ^where,  m  conse- 
queoce  of.the  dn*h  of  a  Relation  of  the  Appli- 
caat,  it  is  eeaeitfial  to  continue  the  practice 
without  delay ;  or  where  thereris  an  Agreament 
&r  a  Pa»taeiship,xvluch  reqnires  totboepeedily 

ir8A«BB   OF  THE   FROPHSBipN. 

Convey aneing  Traciice,— "The  Council  have 
as  nspal  entertained  various  Conveyancing 
^^^ons  of  Professional  Practice,  brought 
yfo^g^thcm  by  the  Members  of  the  Society, 
«tber  between  themselvea  or  other  Solicitors; 
and  the  result  is  shown  by  a  book  kept  for  the 
pwpose  m  the  Secretary's  Office. 

RertrisHve  Covenants  as  to  Lessors*  SoUci- 
*o^.— "The  Council  have  had  under  their  con- 
•ideration  the  practice  of  inserting  Covenants 
in  Leases  requiring  the  Lessee  to  employ  the 
Ussort'  Solicitor  to  prepare  Underleases  or 
Assignments  of  Leases,  and  they  had  the  as- 
mstenceof  a  Special  Committee  on  the  subject  j 
and,  without  entering  into  a  discussion  of  the 
authorities  bearing  on  the  question  of  the  le- 
pality  of  such  a  covenant,  they  consider  that  it  is 
jJighJy  objectionable,  both  as  regards  the  Pub- 
lic and  the  Profession,  and  ought  not  to  be  en- 
couraged or  sanctioned  by  the  Profession. 

PARLIAMBNTABY  COSTS. 

*'The  Council  have  had  under  their  conside- 
ration the  Charges  of  Solicitors  in  Parliamen- 
tary Business,  the  proposed  scale  of  which  was 
conunanicated  to  them  by  the  Taxing  Officer, 
Wider  the  recent  Act  10  &  1 1  Vict.  c.  69.  And 
tney  succeeded  in  effecting  a  material  amend- 
nient  in  the  regulations. 

ArrSNJ»ANO&'AT  TBE  NIBI   PBIUS   OFFIOM. 

"  It  being  very  important  to  the  Practitioners 
engaged  in  the  Trial  of  Causes  at  Nisi  Prias  to 
Mcertainasearlyas  possible  the  state  of  the 
Canae  List  for  each  day,  it  was  suggested  to 
the  Council  that  a  beneficial  alteration  might  be 
made  in  the  Attendance  at  the  Offices  of  the 
Marshal  and  Associate' of  the  several  Courts  of 
NisiPrius  for  London  and  Mhldlesex.  'The 
preaenthooTFof  attendance,  from  1 1  till  2,  and  6 
till  6,  differfmm  thoee  of  the  other  Offices ;  and 
the  Council  tkerefore  snggested  the  expediency 
of  aboKshiogthe  Evening  Attendance,  and  keep- 
mi  the  Ofiice  open  during  the  Sittings  at  Ni^i 
Prinsfrom  11  tfll  6  o'eloek,  or.until  the  List  of 
^vaats  to  be  triad  'on  the  following  day  could 
be  made  out. 

''The  sogge^on 'has  been  made  by  the 
Marshals  and  Aesociates    of  the  Courts  of 


Queen's  Beneh  .and  Common  Fltta^anddt-ia 
expedient. that  aeimikr  nilowill  bemade  intlie 
Excheqneri  of  Pieaa. 

•PKOVINCIAL  LAW  SOCIBTIBS,  AWD  THU 
MKTROPOLITAN  AND  PROVINCIAL  LAW 
ASSOCIATION. 

*'  During  the  past  year  there  has  been  a  con- 
siderable increase  in  the  communications  usu- 
ally made  betwaen  this  Society  and  thesevesal 
Provincial  Law  Societies,  and  the  advantage 
of  the  co-operation  of  Members  of  the  Profes« 
sion  practismg  in  different  parts  of  the  King- 
dom has  been  experienced  on  many  occasions. 
It  was  expected  that  the  continued  neceesily 
for  protecting  .the  interests  of  the  Profession 
would  have  led  to  the  increase  of  the  number 
of  the  Provincial  Law  Societies }  but  the  Coun- 
cil regret  to  learn  that,  instead  of  this  in- 
crease, some  of  the  late  Societies  have  ceased  to 
meet. 

"  The  Council  have  partionkrly  to  noticr  the 
very  valuable  aid  rendered  to  them  by  the 
"Metropolitan  and  Provincial  Law  Associa- 
tion "  on  various  occasions,  and  they  trust  that 
the  united  influence  of  both  bodies  will  be  pro- 
ductive of  important  results." 

fin  the  next  or  an  early  number,  we  shifll 
conclude  the  Report.] 


NOTfiS  OF  THE  CIKCUIT. 


THE   LATE   HR.   JUSTICE   COLTMAN. 

Lord  Chief  Justice  fVilde,  at  the  close  of 
his  address  to  the  Grand  Jury  at  Aylesbury, 
on  the  1 1th  July,  with  an  emotion  alike  honour- 
able to  himself  and  to  his  deceased  colleague 
on  circuit,  thus  expressed  his  feelings : 

"  I  cannot  conclude  without  expressing  the 
real  grief  of  my  heart  in  this  dav  discharging 
the  duties  which  lie  before  me,  when  I  remem- 
ber the  care,  and  anxiety,  and  judgment  with 
which  my  brother  Coltman  would  have  fulfiUed 
her  Majesty's  commission  in  this  county,  and 
with  so  much  honour  to  you  and  credit  to  the 
bench.  He  indeed,  let  me  say,  was  well  esteem- 
ed^uid  highly  beloved  by  ^all  who  knew  faim,  as 
much  so  as  any  of  those  servants  of  her  Ma- 
jesty who  have  presided  in  a  court  of  justice.  I 
think  it  due  to  his  memory  to  say,  although 
he  was  a  man  who  did  not  seek  conspicuous 
and  distinguished  notoriety,  that  he  'was  *most 
remarkable  for  impartial  judgment,  and  high 
legal  knowledge  and  attainment.  So  sensibTe, 
indeed,  was  he  of  the  sound  administration  of 
justice  in  tins  land,  and.ao  .upright  and  honest 
was  his  judgment,  that  never  was  tMt.  Justice 
Coltman  found  to  awenre.  And  that  judgment 
•was  so  matured  and  trained,  as  idways  to  be 
open  to  the  force  of  reason ; .  and  most  particu- 
larly has  he  diapkyed  the  striking  difference 
between  finnneas  and  obslinaqr,  so  much  so  as 
always  to  give  the  fullest  oonndenee  in  his  de- 
liberations. I  cannot  sav  that  his  brethren 
derived  more  assistance  from  him  than  from 
any  other  person  on  the  bench ;  but  his  ^highly 


ayo 


Noteiwike.Circmt.'^'-SwpefiiMrOam^     Himte  4/ Lotif^ 


cid^ated  judgment  has  tended  so  mach  to 
their  assistance  as  to  render  their  decisions 
greatlf  respected,  and  satisfactory  to  the  coun- 
try and  the  legislature.  To. this  Mr.  Justice 
Coltman  added  an  amenitj  of  manner  that  en- 
deared him  to  all  around ;  and  I  may  say,  with- 
out at  all  meaning  to  deteriorate  from  the  me- 
rits of  those  learned  persons  who  adorn  the 
bench,  that  there  is  not  a  judge  hddmg  her 
Majesty's  commission  whom  Providence  might 
have  taken  away  from  us,  who  would  be  more 
regretted  and  revered  than  him  whose  loss  we 
now  deplore.  Gentlemen,  I  have  expressed  to 
von  mv  own  feelings.  I  feel  that  i  covld  not 
nave  fulfilled  the  duties  of  this  day  without 
doing  so ;  and  I  trust  I  need  ask  at  your  hands 
no  excuse  for  having  detained  you  by  these 
allusions  to  so  estimable  a  man." 


MR.   JUSTICE  TALFODRD. 

We  have  already  paid  our  tribute  of  respect 
to  the  new  judge,  and  gladly  record  the  follow- 
ing expression  of  the  feeling  of  the  bar  on  the 
circuit  of  which  he  was  the  leader : 

''The  announcement  at  Stafford  on  the  34th 
July,  that  Mr.  Seijeant  Talfourd  had  been  ap- 
pointed to  the  vacant  judgeship,  created  a  feel- 
mg  of  satisfaction  amongst  tne  bar  which  it 
would  be  impossible  to  describe.  From  the 
new  leader  to  the  junior,  there  was  not  a  single 
member  who  did  not  seem  to  rejoice  as  if  the 
promotion  of  the  learned  serjeant  had  been  the 
uppermost  wish  of  his  heart  We  believe  that 
no  other  leader  was  ever  so  trulv  loved,  ad- 
mired, and  respected  by  his  professional  bre- 


thren. All  loved  him  for  hit  genuine  good- 
ness of  heart  and  kindness  of  manner.  He 
nev«r  aaid  an  unkind  or  an  ungenenroi  flmv 
of  or  to  anybody.  Even  to  a  witness  he  coidd 
not  h«ve  retorted  nnkindfy  oc  hardily ;  and 
thus  never  had  recoune  to  what  is  commonijr 
ealMthe  browbeating.  Bystam.  Hesoofcr- 
flowed  With  the  milk  of- hnmMiidndneK,  that 
even  if  he  would  heoonldAol  do  such  atiiini^. 
All  admired  him  for  his  thocoogh  knovifidge 
of  his  pfnisssion,  hisgeneral  iitorary  ac^ian- 
menls,  ready  fiuicv,  ami 


•grett  ehMfMnce,  and 
Kspected  him  (or  Us  hopsstv,  pnrity  of 
thosigfat,  love  of  justtee,  a»d  in  abort,  sll  Am 
qualities  that  oonbpibnte  to  oomnoaethe-clMW 
tor  of  an  advocate  of  the  highestordet;  By 
th»  jttnioES  he  waa  daaenwdly  loohed  upon  « 
the  model  of  a  cuvuit  leader.  Oaa  pecalisnlt^ 
cMf  his  advocacy  ought  te  be  motioned,  is  it 
waa  the  common  topic  of  obaenntieft  with  all 
the  circuit  bar,  that  whatever  subject  be 
lumdled,  no  matter  how  dull,  dry,  oriaaiiadit 
was,  he  invested  it  with  aingiriar  geaoe,  dans, 
and  inteiiest.  We  record  these  opinboi  d 
his  circuit  brediren  xespeoting  him  at  iaete 
which  cannot  be  devoid  of  inteveat  to  tho  pob- 
lie.  The  learned  gentleman  haviag  reooni 
official  notice  of  his  appointmeot,  iuuuediSLdj 
returned  all  his  briefs  except  one*  which  wis  in 
a  special  jury  cause  that  had  been  psctbani 
the  plaintiff's  case  having  cloaed  tbe  premi 
evening.*He  addressed  the  iury  for  thedcfcad- 
ant,  and  then  confiding  tne  managemenft  of 
ti^e  evidence  to  his  juniors,  left  the  ooort,aO 
the  bar  rising  en  masse  on  his  retiring.  Tht 
verdict  was  for  his  client" 


RECENT  DECISIONS   IN  THE  SUPERIOR  COURTS 

AND  SHORT  NOTES  OF  CASKS. 


^uuit  Of  IUir9i(. 

Barnes  y.  Petmell  and  others,  July  12«  13,  and 
16, 1849. 

JOINT-STOCK  COHPANY. '^  SnTTING  ASIDE 
TRAN8PBE  OF  SHARES,  -r  MlSRBPItB- 
8ENTATI0NS  OF  SUCCESS  OF  COM- 
PANY. 

L)foa  appeal  from  the  Cowt  qf  Sssmo^m.  4f 
SooiUmd^  held,  that  in  order  io  eMtUU'a 
purchaser  4^  shares  m  a  jomt^st^ak  asm- 
pamjf  io  have  the  tran^  sef  aside,  he-  must 

•  tlhom  that  fidH  represeuiatioHs  :as  Ae^  the 
prospet^  emd^^sucoem^ihei  ^ompQnjf,4e0f 
msade  eUher  kj^^  fA«  ob'de^firt  ior  <^  poi$e 

•  auAorifud  \per0om  /  ^-aui  i$hat.i0  mi$*aMs^ 
fnissd^  hitvtha.  tam^imt  ,f9ipk$0d  oMr,(4o 

reef^K>€(itkedMM^4lm.i9m(jfkiias44^ 

'  eteharffoqffinmi.  ■  i  ..  fn' i'n.c  n   ;   .' t; 
SemWe,  {p^r  Ij6rilB^\tM^ml^^^^ti ^e. 


miseakulation  of  profitt  will  aot  Hfporf « 

charge  t^ fraud. 
The  Forth  Marine  Itisurance  Company  its 
formed  in  1 839,  and  the  capital  stock  m 
settled  at  100,000/.,  in  4^000  shaiv^  of  ^• 
each,  10/.  of  which  was  to  be  paid  on  cofflr 
mencing  business,  and.  tbe  remainder  at  socii 
periods  and  in  such  instalments  as  the  (&^ 
tors  should  appoint.  Laiige  divideods  ^ 
been  declared,  but  in  I842,ti^  losses  being TeiT 
great,  it  was  found  necessary,  to  make  ^^^^ 
2/.  \Qs,  per  share.  In  t^e  same.jear  aMr. 
Mackenzie  clerk  to  the  appelU^Li^ /^ 
ahares^Ty6^dl  he. had  purcbaae^.MV^'?^^  / 
I62fc  m^,  but, had  wy,  WW  ,^«-r 
^js^  104,  per  share, .which,  of ^  tlj^ 
oatl^  Pf^ade,  tlppo  the  { ap|^p||ion 
ior»  ^  did  .not,  pay  kt||i,,TOf4'' 

,4HWrWint,a»^ibe^  W^TOWlBmiji.*  — 
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in  conseoiience  of  further  lotses,  were  again 
compellea  to  make  another  call  of  5/.  per  sharp, 
and  m  1843,  of  the  remuning  15/.  per  share. 
Tbe  appellant  refoaed  to  pay  these  calls,  sus- 
pecting that  the  representations  made  as  to  the 
prosperity  of  the  company  by  their  law-agent 
were  untrue,  whereupon  the  directors  brought 
an  action  for  the  recovery  thereof.  The  appel- 
lant then  brought  a  counter-action  against  the 
company,  to  set  aside  the  sale  and  transfer  of 
the  tfaares,  on  the  ground  of  fraudnlent  misre- 
presentations of  the  success  of  the  company  on 
tbe  part  of  the  directon  and  their  officera.  The 
actjona  having  been  ordered  to  be  conjoined, 
were  heard  by  the  Lord  Ordinary,  who  pro- 
nounced an  interlocutor,  finding  that  the  appel- 
hnt'a  statement  was  relevant  to  the  conclusions 
of  his  action,  and  disallowing  the  company's 
defence.  Whereupon  they  presented  a  re- 
claiming note  to  that  finding,  to  the  first  division 
of  the  Court,  who  found  that  there  was  no 
averment  in  the  record  relevant  to  aet  aside  the 
transaction  by  which  the  appellant  became  a 
partner,  or  to  liberate  him  from  the  oMigations 
oy  reason  of  his  shares,  and  in  the  other  action 
by  the  company  decreed  against  the  appellant 
with  coats.  The  company  having  become 
bankrupt,  the  London  official  assignee  and  the 
creditors'  assif^nees  had  been  substituted  for  the 
company,  and  were  the  respondents  to  this  ap- 
peal, which  wms  presented  against  the  two  inter- 
loentora. 

The  AUomey-General  and  Mr.  J.  ^nc^erson 
for  tbe  appellant ;  Rolt  and  Inglis  for  the  ife- 
spondenta. 

Lord  Campbell,  (July  16,)  in  moving  the 
judgment  of  the  House,  said,  that  the  whole 
caae  depended  on  the  question  whether  there 
was  auch  a  fraudulent  representation  as  would 
relieve  thea4>^UadltXrom  the  contract  he  had 
entered  into,  and  such  fraud  must  be  shown  to 
bare  been  committed  by  a  party  whose  con- 
duct would  bind  the  company,  llie  law-agent 
of  the  company,  which  was  equivalent  to  the 
solicitor  in  England,  had  made  certain  misre- 
presentations of  the  success  of  tbe  company, 
out  as  he  had  simply  been  employed  to  de- 
mand and  sue  for  the  company's  debts,  it  was 
<!lear  he  was  not  in  that  capacity  authorized  to 
make  any  such  representauons.  Then,  on  the 
question  that  the  law-agent  being  a  partner  in 
tne  company  which  was  joint- stock  and  unin- 
corporated, bound  the  remaining  partners  as 
in  an  ordinary  partnership, — this  company  was 
altogether  differetit  to  a  common  partnership, 
inasmuch  as  the  power  of  making  contracts 
apd  transacting  the  business  was  vested  in  the 
directors  And  not  in  the  indfvidaal  shareholders. 
It  was,  therefore,  hnmatetial  whether  the  com- 
pany wa^  incorporated  or  not.  Tlie  appellant 
must  haV^^LDi^i^  that  the  law-agent  wasliot  oue 
<i\hk  dit^^totSj,  and  that  he  was  ofAf  c;mplo^ed 
to  irecov^r'tli0  debts:  There  did  not^{^peatto 
he  my  MfBd^nt'idlejgations  sustained  to  66a- 
Wdi'wMtUhe  dh^ctora  the  firaud  id|{mtedf  to 
the^/<ifibcdkh>^fafs6  repmenniiti^itfs  iii  oi^db 
to  liise  tli^^^<£f  .<^e  stock  or  thiir  anV  stich 
frand  liD^  ^beea  -cdfltaatt^d.  "  it  jiaight  ha^ 


been  imprudent  to  have  declared  the  dividends, 
but  they  were  paid  out  of  the  premiums  rsi- 
ceived  up  to  those  periods,  and  not  out  of  the 
capital  stock,  nor  with  a  view  to  increasing  the 
price  of  shares.  The  appellant  had,  as  he  ad- 
mitted, been  coi^oisant  of  the  demands  on  the 
company  before  the  purchase,  and  had  shown  a 
want  of  caution,  ana  was  therefore  not  entitled 
to  be  released  from  his  liability  in  respect  of  the 
shares.  . 

Lord  Brougham  said,  that  it  was  not  sufficient 
to  show  a  mere  miscalculation  of  profits  to 
support  a  chairge  of  fraud,  and  that,  therefore, 
the  judgment  of  the  C<iurt  below  should  be 
affirmed,  citing  Harris  v.  Kemble,  2  Dow.  & 
C.  463.  , 

The  other  Peers  present  having  concurred, 
the  appeal  was  dismissed  with  cosu. 


^iu^imutHar  of  eitglanXr. 
ShadboU  V.  Tilomfoa.    June  8,  22,  1849. 

MORTMAIN  ACT.— CHABITABLB  BEQUEST. — 
RESIDUE. 

A  testator  after  making  certain  bequests,  gave 
his  residuary  estates  among  charities.    He 
also  bteame  entitled  to  leasehold  property 
as  personal  representative  and  executor  qf 
his  sister,  who  dieff  a  few  days  before  him. 
Held,  that  the  leaseholds  should  have  been 
converted  into  money  to  pay  the  sister^s 
filtered  and  testamentary  expenses,    and 
formed  part  of  the    residuary   personal 
estate  of  the  testator;  and  held,  therefore, 
that  they  were  not  within  the  Mortmain 
Act,  but  passed  to  the  charities. 
This  suit  was  instituted  for  the  administra* 
tion  of  the  estate  of  Frederick  Noble,  of  Brix- 
.ton^who  directed  a  sum  of  500/.  three  per 
cent.  Consols  to  be  invested  in  the  names  of 
the  minister  and  churchwardens  of  the  parish 
of  St.  Mark's,  Kensington,  and  that  the  interest 
should  be  applied  in  repairing  the  tomb  belong- 
ing to  the  testator's  family,  and  that  the  surplus 
should  be  added  to  each  Christmas  Day  sacra- 
mental collection.  'Aefe  was  also  a  direction  to 
erect  a  tablet  in  the  vestibule  of  the  church  to  his 
own  memory,  and  stating  the  purpose  of  the 
bequest.    The  testator  then  bequeathed  a  fur- 
ther sum  of  (KX)/.  Consols  to  stand  in  the 
names  of  the  minister  and  churchwardens  of 
St.  Mary's,  Newington,  for  similar  trusts,  with 
the  exception  of  the  family  tomb,    'fhe  residue 
was  bequeathed  among  other  charities.    The 
tesHAor  was  alto  entitled  to  certain  leaseholds 
as  residuary  legatee  and  executor  to  hts  sister, 
wiio  had  died  aiew  days*  before  Im. 

Amphhtf,  for  the  pUintiflBs,  who  were  the 
trtailtefrtiftder  «he  wiU ;  B^kell  ahd  Mareti, 
fbrvame  of  the  ebarities  interested  nt  the  resi- 
iuM^  eonteaded^thaf,  at  the  testator  hdl  not 
eMted  to  take  the  pnpmy^of  faw  aiefiir  in  its 
flipeMc  «har«eter,  and  her-  fmerslt  Md  tesu- 
^ffi«Mi»rhflMttito»reaMiii0AuEnp*kh  the  leaise-. 
holds  abould  be  sold  ht^adnliiltBWiiitr  ^  ^^ 
e^tj|t^.u4ba,9(mide^  w  '«• 

garded'the  iestator. 


3^2-  Superior  Cowrti:  V.  C.  of  Bugland.-^V.  (T.  Knight  Brwce. 


Whty,  for  tbe  crown,  urged  that  the  lease- 
Ii6id8  were  ta  be  considered  as  realty,  and 
that  the  beqnest  was,  therefore,  void  wi^n  the 
Mortmain  Act,  and  belonged  to  the  crown, 
there  being  no  next  of  kin. 

J.  Father,  De  Gex,  Oliver,  Niehoih,  BagaU 
Ujfy  and  Leech,  for  other  pardes. 

The  Vice-chancellor  held,  that  the  lease* 
holds  should  have  been  converted  into  money 
b^  the  testator  as  the  personal  representative  of 
his  sister.  The  property  clearly  belonged  to 
the  testator,  he  not  having  survived  long 
enough  to  elect  to  take  it  as  leasehold,  and 
therefore  it  passed  to  the  charities. 


Hieparte  Baxter,  in  re  London  and  North  West- 
em  Rail.  Co.    June  23»  1849* 

RAILWAY. — COSTS   OF  flBCOND   INVESTMENT 
OF   MONEY  PAID   INTO   COURT. 

A  railway  company  paid  a  sum  qf  265/.  into 
Court,  under  the  8  Vict.  c.  18,  and  had 
paid  the  costs  of  iwoesting  a  sum  of  192/. 
t»  land.  Upon  a  petition  for  the  further 
invesknent  of  80/..-  Held,  that  the  com- 
pony  were  bound  to  pay  the  coHs  under  the 
SOth  section,  as  the  second  investment  was 
for  the  benefit  of  the  parties  interested^ 

Certain  lands  at  Poulton-by-the- Sands, 
Lancashire,  had  been  taken  by  the  London  and 
North  Western  Railway  Company,  in  Decem- 
ber, 1847,  under  the  Morecombe  Harbour  Act, 
and  the  purchase  money,  amounting  to  265/., 
paid  into  Court  under  the  8  Vict.  c.  18.  An 
order  was  made  in  1848  for  the  investment  of 
192/.,  part  thereof,  in  the  purchase  of  land  and 
costs  to  the  amount  of  1 31/.  Ss,  4d.  were'  paid 
by- the  company.  The  landowner,  having  sub- 
Bequentlv  enterad  into  a  contract  for  Uie  pur- 
chase of  another  piece  of  land  for  80/.,  pre- 
sented this  petition  for  completing  the  purchase 
and  to  have  the  costs  paid  by  the  company. 

jRe/if  and  Of&ome  in  support  of  the  petition; 
Btnmdeli,  Palmer,  and  Hobhouse,  contriu 

The  Vice^Chaneellor  said,  that  by  the  8  Vict 
c*  18.  s.  80,  it  was  enacted,  that  <*the  costs  of 
one  application  only  for  investment  in  land 
shaH  be  allowed,  unless  it  shall  appear  to  the 
Court  of  Chancery  in  England  or  the  Court  of 
Exehequer  in  Irelaml,  that  it  is  for  the  benefit 
of  the  parties  interested  in  the  said  monies  that 
the  same  should  be  invested  in  the  purchase 
of  lands,  in  different  sums  and  at  different 
times,  in  which  case  it  shall  be  lawful  for  the 
Court;  if  it  think  fit,  to  order  the  costs  of  any 
such  investments  to  be  paid  by  the  pnmioters 
of  the  undertaking."  The  Court  could  not  ex* 
erciseits  discretion  on  the  first  application  for 
ini^estment,  but  as  that  had  been,  madeaad  a^ 
residne  had  been  left  in  Court  under  its  con* 
tEo^  the  question  as  to  the  payment  of  costs 
aiose.  As  it  appeared  from  the  affidavits  that 
the :  investment  wonld  be  for  the  benefit  of  the 
parties  interested,  and  conk!  not  have  been 
made  at  tin  same  time  as  the  first  Investment, 
the  railway  company  must  psy  the  casm. 


Prince  Albert  v.  Strange,  Attorney-General  v. 
Strange.    June  1,.  1849. 

PRAOnCK. — INTBftReOATOBTBB    AVD-USFO* 
SlTIONSw — TITLE. 

Where  the  bill  and  information  have  been  & 
missed  against  a  defendant,  held,  that  the 
title  of  the  interrogatories  and  deposiUmu 
properly  omitted  his  name,  although  the  biff 
had  not  been  amended  by  striking  ont  fe 
name. 
These  causes  being  at  Issue,  the  evidence 
was  read  by  Talfourd,  ^S.,  when  it  was  ob- 
jected, on  behsdf  of  the  defendant,  that  tbe 
interrogatories  and  depositions  were  wrongly 
intituled,  inasmuch  as  the  name  of  Mr.  Judge, 
jun.,  one  of  the  defen^lants,  was  omitted. 

The  Solicilor-General,  for  the  pl^ntiff, 
stated  that  an  order  had  been  made  dismiss- 
ing  the  bill  as  against  Mr.  Judge,  jun.,  befon 
the  interrogatories  were  filed  or  the  depositions 
taken. 

Sidney  Smith,  for  the  defendant,  contended 
that,  as  the  bill  had  not  been  amended  by 
striking  out  that  defendant's  name,  it  was  still 
on  the  record,  and  should  therefore  be  retained 
in  the  title  of  the  proceedings. 

The  Vice-chancellor  held,  that  the  tide  of 
the  interrogatories  and  the  depositions  pio- 
perly  omitted  the  name  of  the  defendant  in 

Question,  ae  the  bill  and  information  had  been 
ismissed  against  him,  and  the  objection  was 
therefore  overruled. 

In  re  North  of  England  Joint  Stock  Basiisf 
Company,  exparte  BurUnson.  June  20, 1849* 

JOII«T-8TOCK  COMPANT'S  WIMDUVO-VP  ACT. 
— COMTKIBUTORT. — aUSBANB  AKD  WIFS. 

A  motim  to  reverse  the  Master* s  dedsitm  m- 
serting  the  name  of  a  husband  ontheUd 
of  contributories  in  respect  of  shares  ftr* 
chased  by  his  wife  b^fitre  marriaae,  wstrt* 
fused  with  costs,  and  thekusband  tm  held 
Uabh. 
This  was  a  motion  to  reverse  the  deaaoa 
of  Master  Farrer,  inserting  the  name  of  Mr. 
Burlinson^  on  the  list  of  contributories  under 
the  11  &  12  Vict.  c.  46,  in  respect  of  cer- 
tain shares  purchased  by  the  wife,  and  stand- 
ing in  her  name  before  the  marrii^.   Tltf 
company's  deed  of  setdement  provided  that 
upon  die  marriage  of  a  female  shareh(dder,  the 
husband,  in  oroer  to  be  entitled  to  diepose  or 
become  a  shareholder  in  respect  of  sudi  ritans^ 
mast  do  certain  aets,  and  if  these-'  were  not 
dene,  the  shares  might  be  declared  by  ^ 
directors  to  be  forfeited.    Although  these  for- 
maUties  had  not  been  complied  withi  the  ntsie 
of  thie  shireholder  being  onljr  ehangsd  to  her 
married  iHane>  the  dividends  were'rsceivid  by 
the  httsbatid^  whiK  signed  the^ioseipts  jwryy- 
cw^ntsemM^ 

SwmeiomvBA  BlimHmv  iii«  «Mp0it  of'  ^ 
motstm^  cited  Angas'  c«Br«  1  De'd  ArSt  56D; 
37L.O«S19^ 
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ara. 


Baeom  and  Hbotf/oM^  comrk. 

The  Vice-Ckaneelhr  bdd,  that  the  hjishand 
W18  clearly'  liable  to  pay  the  debts  of  lu»  wife» 
asd  that  hia  aanoe  xmat  be  on  the  list  of  con- 
ttibntoriea  either  with  or  withoDt  that  of  hie 
wife,  aad  that  the  case  of  t»  re  Jmgas,  cited  at 
bar,  did  not  apply  to  the  pivaent.  The.motion 
wai  thefefore  refused  with.Qosts. 


(Before  the  Four  Judges.) 
Freeman^  v.  Roaker.    May  22, 1840. 

TRXSPA88. — FIXTURES. — AUTHORITY  TO 
BROKSB. 

In  an  action  of  trespass  qu.  cl.  fr.  the  de- 
fendasU  pleaded  not  ffuilty.  On  the  trial 
itajmeared  that  the  defendant  had  autho^ 
rised  a  broker-  under  a  distress  warrant  to 
seize  goods  and  chattels,  and  the  broker 
hadpuUcd  down  and  sold  fistures,  paying 
the  proceeds  to  the  defendant,  who  acknow- 
ledged  the  reaeipt  thereof,  withotU,  however, 
notice  of  the  trespass :  Held,  that  the  de- 
fendant was  not  liable  for  the  trespass^  and 
the  verdict  waa  entered  for  him. 

This  was  an  action  of  trespass  ^tiiire 
cloMsmnf  regit,  to  which  the  defendant  pleaded 
not  goilky.  It  appeared  that  the  defendant 
had  signed  a  warrant  aotfaorizinfif  a  broker  to 
seise  the  plaintiff's  goods  and  chattels,  and 
mat  the  broicer  had  pulled  down  the  plaintiflF's 
nxtnre»  in  the  belief  that  they  were  the  chattels 
which  he  was  authorized  to  seise.  This  was 
we  trespass  complained  of.  The  defendant 
had  gi?en  a  receipt  to  the  broker  for  the 
fflODcy  produced  by  the  sale  of  the  fixtures. 

nile  am  had  been  obtained  t&  enter  tin* 


verdict  for  the- defendant. 

The  Court,  after  talang  time  to  consider  the 
^  said,  that  the  authority  given  by  the  de- 
lendaQt  to  the  broker  was  to  seize  goods  and 
chattels,  and  not  fixtures  j  and  that,  therefore, 
we  defendant  had  not  giren  anjr  authority 
Ij^^  to  the  seizure.  As  it  baa  not  been 
■hownthat  the  defendant,  upon  signing  the 
receipt  for  the  proceeds  of  the  sale,  had  notice 
oiany  trespass,  the  mere  receipt  of  the  money 
Jd  not  amount  to  an  adoption  of  the  act  of 
we  broker  as  the  defendant's  agent.  There 
7"  consequently  nothing  to  render  the  de- 
teidaat  liable,  except  the  distress  warrant  and 
«e  receipt,  and  the  rule  must  therefore  be 
Meolnle  to  enter  the  verdict  for  the  defendant. 

Forth  V.  SimpMon..  May  2^  1849. 

UIK  OF  TRAINSR  ON  RACV-HORSBS; — BX- 
CLUSIVr  P088BMX0N. 

Held,  that  in  order  to,  entitle  a  trainer  to  a 
nen  on  rece-Aenetf /or^AetV  keep  and  trains 
^i  he.nmst  show  that  he  is  entitled  to 
(Aetr  ttclnsive  possession,  and  then^ort, 
^htre  Ihe^d^endantmitiht  hmfethen^whm 
^phtised  for  racing  or  otherwise  t  Hel4. 
^hat  he  was  not  entitled  to  his  lien. 


This  was  an  action  to  recover  256/.x:laiinedt 
by  the  plaintiflr,for  the  keep  and  training, of  threes 
race^horses,  which  had  been  taken  in  exeeutioiv 
bv  the  defendant,  and  a  verdict  passed  for  the. 
plaintiff,  subject  to  the  opinion  of  the  Couxt^^ 
whether  the  plaintiff  had  a  lien  on  the  horses 
in  respect  of  their  keep,  and  training. 

A  rule  nisi  having  accordingly  been  obtained 
to  enter  the  verdict  for  the  defendant,  Shee, 
S.  L.,  and  Bovill,  in  support  of  the  rule. 

JVyatt  and  Ogle,  conti^,  citiag  Jaeksom^r. 
Cummins,  5  M.  &  W.  342;  Scarf e  v.  Morgan, 
4M.&W.270;  1  Horn.  &H.  202 ;  Bevoii.v. 
Waters,  3  Car.  &  P.  520;  M.  &  M.  236; 
Jacobs  V.  Latour,  2  M.  &  P.  20 ;  6  Bing.  130. 
The  Court  held,  that  in  general  trainers  had 
a  lien  on  race-horses  in  respect  of  their  keep  and 
training,  but  he  must,  show  that  he  was  entitled 
to  the  exclusive  possession  of  the  horses. 
Here,  however,  it  was  clear  that  the  defendant 
might  have  possession  of  the  horses  whenever 
he  liked  for  the  purpose  of  running  at  raees 
or  otherwise.  The  trainer  could  not  be  said  to 
have  the  exclusive  possession  of  them,  and  had 
not  therefore  a  lien  upon  them.  The  rule  must* 
accordingly  be.  made  absolute. 


Bumbalow  v.  Whallejf.    May  31, 1840. 

ARBITRATOR. — ^ACTION    BY  SURGEON* — VSir 
8KILFULNB88.— KVIDRNCS* 

Wherethaswhfeet. matter  of  an  action  brought' 
to  reoofaer  a  sum  for  attendance  qfa  nr-* 
geomon  the  drfeudani^s  wife,  was  r^rred^ 
to  anafbitrator :  Hekl,  that  the  arbitrator* 
was  bound  to  admit  ecidence  to  prove  the' 
unski^klncss  of  the  plaintiff  j  and  u^ere,- 
therefore,  he  had  rejected  such  evidence^  a' 
ruh  was  made  absoitUe  to  set  aside  Ate* 


This  action  was  brought  by  a  surgeon  to. 
recover  the  sum  of  34^  10^.,  for  atten£ng  the. 
defendant's  wife  during  her  confinement.    The 
defendant  pleaded  a  set-off  by  payment  of  10/.» 
and  also  payment  into  Court  of  10/.    Before 
the  trials  however,  the  matter  was  referred 
under  a  judge's  order  to  an  arbitrator,  who  waA 
a  surgeon.    The  arbitrator  had  refused  to  ad- 
mit evidence  to  prove  the  unskilfulness  of  the- 
plaintiff,  on  its  being  objected  to  by  the  plain* 
tiff's  attorney,  on  the  ground  that  it  was  not 
admissible  under  the  pleadings.     Upon  the. 
award  being  made,  a  rule  nisi  had  been  ob- 
tained to  set  it  aside,  on  the  ground  of  suck* 
rejection  of  evidence. 

Burcham  now  showed  cause  against  the  rule, 
and  contended,  that  although  the  arbitrator 
had  wrongfully  rejected  this  evidence,  which 
was  tendered  mv  the  putpoee  of  reducing  the 
amount  of  the  debt,  and  damages*  yet  as  the 
parties  had  agreed  to  be  bound  by  hie.  award, 
it  could  not  be  set  aside,  unless  theze^appeared 
to  be  a  nustakaxim  the  ^us»  theceof, 

6.  Bfichfort  Clarke^  in  8up|KNrt.of  thf  rule, 
]was  not  caiUed  upon*. 
:    The  Court  held,  that  the  arbitrator  ought  to 
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havfl  received  the  evidence,  as  the  question  of 
the  plaintiff's  unskilfulness  was  involved  in  the 
value  to  be  placed  on  his  services.  The  rule 
must,  therefore,  be  made  absolute  to  set  aside 
the  award. 


H^«*fcy,/an.  V.  Healey  and  another,  June  2, 4, 

1849. 

MBXL. — PROOF   OP  BYB-LAW. — NEW  TRIAIi* 
— MI8DIRKCTION. 

In  an  action  for  libel  which  imputed  to  the 
plaintiff,  a  surgeon,  unprofessional  con- 
duct whereby  he  had  rendered  himself  liable 
to  be  estpelled  the  college  under  its  bye- 
laws  t  held  that  the  proof  of  the  existence 
of  tku  byelaw  was  material,  and  that  it 
was  not  enough  that  it  urns  aHeged  in  the 
libel,  and  a  rule  nisi  was  made  absolute 
for  a  new  trial. 

Tuts  was  an  action  for  libel  to  recover  com- 
pensation for  certain  articles  in  the  Medical 
^mes,  charging  the  plaintiff,  who  was  one  of 
the  Surgeons  to  the  Royal  Free  Hospital,  Gray's 
Inn  Lane,  with  unprofessional  conduct  in 
"  puffing"  his  surgical  operations  in  the  Lancet 
Bna  Times,  and  stating  that  he  had  thereby 
rendel^d  himself  liable  to  be  expelled  by  the 
the  College  of  Surgeons.  The  declaration, 
after  alleging  such  libels,  stated,  that  the  col- 
lege, under  the  charter  and  bye-laws,  had 
WJ^er  to  expel  for  unprofessional  conduct. 
The  defendants  expressly  traversed  this  all^a- 
tion,  and  it  was  not  proved  that  any  member  of 
the  college  bad  at  any  time  been  expelled  for 
unprofessional  conduct.  llieLord  Chief  Baron 
Pollock,  who  presided  at  the  trial,  having  held 
that  the  averment  of  the  existence  of  the  bye- 
hw  in  the  libel. was  sufficient  evidence  of  the 
fact  there  alleged,  a  general  verdict  was  given 
^^'  ^1®  P^**"^^»  ^*^**  40*.  damages.  A  rule 
«*»  had,  therefore,  been  obtained  to  set 
wide  such  verdict,  and  for  a  new  trial  on  the 
ground  of  misdirection,  and  that  the  Verdict 
was  against  evidence. 

Martin  and  Bramwell  showed  cause  against 
the  itile,  which  was  supported  by  l)1ikins,\  L, 
Dearsiey,  and  Mills. 

The  Court,  after  taking  time  to  consider, 
held,  that  it  was  material  to  show  that  a  bye-law 
2^<ted,  conferring  the  power  of  expulsion 
frt«i  the  college  for  unprofessional  conduct, 
and  that  the  mere  statement  in  the  libel  was 
not  sufficient  [jroof  of  the  bye-law,  and  the 
rtde  for  a  new  trial  was  therefore  made  a])solute. 

|?rcr0ffat(6t  «0urt. 
TWAe  V.  Trih'e  aud  others.    July  3»  13, 1849. 

WILL-x-PBOBATS.-— ATTBBTATfON. 

Wk^re  a  uMm&s  esetuied  three  hoitrs  btfore 
death,  and  the  curtains  of  thri  bed  were  so 
dosed  thai  the  testatrix  could  mt^Mti$ly 
hmve  seem  the  witnesses  attest  the  will,  pro- 
bate was  fefitsed  om  the  ground  that  the 
pramMJon^  if  1  Ftcl.  e.  20,  i.  %hbcd  not 


Thb  testatrix,  Frances  Tribe,  resided  at 
Worthing,  and  had  ia-May,  1848,  executed  a 
will,  whereby  she  bequeathed  her  propert?, 
with  the  exception  of  100/.,  to  her  nephev, 
Wilham  Ford  IVibe.  It  aupeared  that  she  had 
made  other  wills  in  1832,  Uecember,  1846,  and 
also  another  in  Becembet)  i84B,  a  few  hours 
before  her  death.  The  several,  wiUs  varied  tbe 
disposition  of  her  propert}',  and  by  the  laat  she 
divided  U  amongst  her '  rdaliyea  generally. 
The  testatrix  had  executed  the  will  of  1^32, 
according  to  an  agreement  entered  into  be- 
tween herself  and  her  two  sisters,' that  each 
should  have  the  benefit  of  siurvivorship,  bot 
she  had  made  the  wUl  of  1846,  in  coo^equeoce 
of  her  sisters  otherwise  disposing  of  their  pro- 
perty, on  account  of  the  testatrix  purchasing 
an  annuity  for  her  own  life  with  a  sum  ^ehad 
saved,  and  thereby  gave  her  brother  Jobs  i 
reversionary  interest  In  May,  184S,  she  di- 
rected  Mr.  King,  a  solicitor,  to  prepare  anoiher 
will,  which  she  executed.  In  December,  iS4s 
a  further  will  was  made,  which  was  proposed 
by  Mr.  John  Tribe,  the  testatrix's  brother,  and 
was  opposed  by  the  nephew. 

Drs.  Harding  and  /L  PhUlimore,  contended 
that  the  will  of  December,  1848,  although  ex- 
ecuted in  extremis,  was  made  while  she  was 
perfectly  conscious  of  its  nature. 

Dr.  Addams,  contra,  and  in  snppoit  of  Oie 
will  of  1846,  urged  that  undue  infiaence  liad 
been  used,  and  that  it  had  beeu  executed  in  so 
hasty  a  manner,  and  while  tlie  testatrix  vas » 
articulo  mortis,  that  it  amounted  to  a  d^e^ 
probatio,  citing  Miclieli  v.  Thomas,  5  Notes  Ca« 
600.  Cttr.ad,vtdl. 

The  Court,  after  alluding  to  the  facts  of  the 
case,  said,  that  the  circumstance  of  the  will  of 
1848  having  been  executed  only  three  boors 
before  her  death,  caUa  for  the  vigilance  of  the 
Court  to  know  if  the  testatrix  was  of  testa- 
mentary capacity.  It  appeared  that  she  had 
I  never  expressed  any  intention  of  altering  it  prior 
•  to  tbe  execution  of  the  last  will,  and  that  she 
'  had  frequently  complained  of  the  n^Ject  of 
her  relations.  Her  sister,  Mary  Tribe,  who 
took  a  large  interest  in  the  new  dispoaiiion  of 
the  property,  had  attended  to  the  testatrix  for 
the  last  few  days  of  her  fife,  and  bad  spokea 
of  the  dispotitioB  of  4be  property  onder  tbe 
will  of  1846.  The  evidence  of  this  witntts 
was  to  be  receive  with  much  caution,  »  sbs 
might  represent  thiiig»' mire  favonrably  than  if 
she  hod  no  interest.  Of  the  «apadt^  of  tbe 
tesUttix,  tbera  eottld  he  bo  doobt,  but  she  was 
in  a  dying  attitia  at  tbe  tifne^  a!id  the  will  v^s 
written  by  Mary  Tribe,  who  upon  rewfifigrth^, 
will  to  the  testatrix^  cent  the  witoe<sei  out  d 
the  room.  It  was  asserted  byt  the  witoene 
who  wen  disinterested  persons,  jthi^t  the  car- 
tains  of  the  bed  were  to  drawn,  that  ihe  de* 
ceased  fcoutd  not'  have  seen  them  sign,  vhich 
was  contradicted  by  Mary  TribeJ  bat  the  Court 
was  bound  to  qredit  their  te^tiis^dhj.  The  will 
wds  not,  theripfoirr,  executid  in.  o«npl»o** 
with  th6  att'of  parliament,  aind  most  be  pfo- 
noonced  against.        > ''    ^  '< 


Anal^iieal  Digest  qf  Cases :  Courts  of  Equity, 
ANALYTICAL   DIGEST   OF  CASES- 

KBFOmTSD  IN  ALL  THE  COURTS* 


3?5 
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PRACTICE. 
[For  the  prmoHs  S^cfionl^f  tlik  Series  of 

the  Dij^est  fti  the  ]()teiBcrit  Tolu'me,  dee, — 

Friojf  C9^scil:    ,.    , 
Appeals,  8$^v..       .  '..    ,,^ 

HwueofLordn    '    • 
A|ipeRfe,  171. 

Courts  of  Sanltruptqj/,, 211.  . 

Cowt8^Eq$diy:~ 

Lafl-ofeostSB,  23f4.  •    .. 

Lav  of  Tllllg,  354,'     .  .'. 

Constructiao  of  Sts^tuts«,  271- 

Ia\v  of  Propeity  and  Conveyancing,  !293. 

Pleading,  334. 

Principles  of  Equity,  352.] 

ADMlNISl^R^.TION   SUIT. 

Credilor  proceeding  in  m  foreign  Court  cfler 
flotice  o/(ie0ree.--^«sl5.-^Tbe  rale,  which  pre- 
vents a  creditor  trom  proceeding  with  an  action 
for  tie  recovery  of  his  deht  after  a  decree  in  an 
administration  snit,  is  applicable  to  the  case  df 
a  creditor  proceeding  in  a  foreign  court,  and 
will  render  him  liable  to  the  costs  of  an  appli- 
cation to  restrain  b^m  after  be  has  received  due 
notice  of  the  decree,     Grakaxh  v.  Mtmwellf  I 

ADMISSIONS. 

^flfen^ — Bouitahte  assignee,— Action  at  law, 
—Where  the  Court  directs  an  action,  instead 
of  panting  an  injunction,  against  the  equitable 
assignee  a{  a  patent,  it  will  not  exact  from  the 
(defendant  «hy  a^niissions  as  to  the  validity  to 
t^e  patent:  Pidcting  v.  Pranks,  1  M^.  &  6. 
56.  .  ,    '     ' 

.      ,    '.  AFFIOAVITA. 

1-  Jn  suf^fwrt  of  antetsdmeniSi  on . mo/ton ;  to 
<^^tw  tii^clio»«r*nAfiUavU8i  filed  ia.  sippori 
of  stitenMntffrinlTQducAd  i^to  tlM  bill  ^y 
amendixi0Qtk.aCter  ii^pnctioik  gvan(ed*«ad  tcoid* 
ing  to  support  tbei^vMction«  cooDotbe  toad  on 
amotion  to  dissolves  ito  injuoclt«ft*  yPrinct 
^Ihert  ?.  Str^nge^   «eime  v.  Judge,  I  M*N. 

Ctt««rcHe((2it't1ie  jUdlflMiitrNbrwsy  t.RoWe; 

1  Oti  a.^otfbn'ib'Mlssolveta' injunction 
grants  tM'lin  brfiJndi  bUl,  all^davlts  filed  ih 
«upp^rtdr'al]^^ii9tis  b1^^ 
^  aftikdtti^t.  iV  stret^gdien  th^  Vpf^ntifif*s 
2«c,  ctanJD(il'lfeTeyirf'iBikinkt/A^^  defendaint, 

ANSWXH*    .jijtr»';;f  ?. ''-^ f <:»••.'. 
^^rcfcr  referring  msswersfier  hill  amended* — 


Form  of  order  refemng  answer,  when  the  bill 
has  been  sunended,  and  defendant  directed  to 
answer  amendments  and  exceptions  at  the 
same  time.  fVatson  v.  Life,  1  M'N.  Sc  G. 
104. 
See  Husband  and  Wif^,  3. 

APPEAL. 

Evidence, — It  is  competent  for  the  phnotiff, 
on  appeal  to  the  Lord  Chancellor,  to  with^w 
from  the  evidence  any  portion  of  the  answer 
which  may  have  been  read  in  the  Court  bdow. 
AUfrey  V,  Mifreg,  1  M'N.  &  G,  87. 

DISMISSAL. 

1.  New  Orders,— A  cause  was  put  at  issue^ 
according  to  the  old  practice,  more  than  two 
months  before  the  Orders  of  May,  1845,  can}» 
into  operation,  but  no  further  proceeding  was 
taken  in  the  cause  :  Held,  that  the  defendant 
could  not  move  to  dismiss  the  bill  for  want  of 
prosecution,  under  the  114th  Order,  section  4^; 
Dm  must  set  down  the  cause  for  hearing  ac- 
cording to  the  old  practice.  Grifith  v.  Grifitks 
16  Sim.  35. 

2.  Before  answer,  the  object  qfsuii  being  ob- 
/amerf.— Where,  in  an  injunction  suit,  the 
plaintiflb  moved  before  answer  that  the  bill 
might  be  dismissed,  and  that  the  defendants 
might  pay  the  costs  of  the  suit,  on  the  ground 
that  the  suit  was  occasioned  by  their  wrongful 
act,  and  that  all  the  purposes  of  it  had  been 
attained  bv  the  motion  for  an  injunction,  the 
Court,  altnough  considering  such  an  applica- 
tion reasonable,  declined  to  introduce  a  new 
peactice  by  making  the  order.  Langkam  y. 
Great  Northern  Railway  Company,  1  De  G.  & 
S.  603. 

EVIDENOS. 

Stamped  copy  of  deed  lost. — ^Wliere  proof  ia 

given  of  the  loss  of  a  written  instrument  by  a 
ocument  which  itself  shows  that  such  instrv^ 
meUt  was  originally  insufficiently  stamped*  the. 
Court  will  not  presume  that  the  instrument  was 
ever  properly  stamped,  nor  adroit  ordinary  >»• 
condary  evidence  of  its.  contents.  But-tlw 
Court  received  as  secondary  evidence  a  dndt; 
of  such  written  instrument  produced  at  the 
hestting,  with  sucl^  a  stamp  as  t^e  iostrumeDt 
itself  required^  although  the  instrument  w* 
peared  to  have  been  only  lost  by  the  party 
sought  to  be  <^har^d,  and  wa^  ^ot  proved  to 
have  been  frauduTently  destroyed  by  him. 
nUdr  V,  Oruumd,  'l  De  Gv^  S.  458. 
CsMroiledi'ia  tire  jiidgtnehtt '  Bbtisidld  r. 
.GodefMy^.ii  Wmgi  418)  J&mith  v.  ttmley '  t 
,,.  ,Phill39J.,,  •..  ..,,,,,.  ...,.'^' 

.;2SK4i«d  33  of.^ay>  .ia4|.-i-Wheverm  %  sak 
against  a  husband  and  ^^  th^-toiliawl^ilB 

wife»  an  appear- 


to  enter  an  appearance  for  the ' 


^6 


Jn^ptioarDiffett  ofVates  s  X^amiw  ^  Spdty, 


ance  maj  be  entered  f«r  her  by  Ae  ptaoatiff, 
under  the  29th  or  33rd  Order  of  May,  1845, 
on  proof  of  the  subpcsna  agaiMt  ber  ha^'mg 
been  dcdy  served  upon  the  husband  only. 
Steele  v.  Phmer,  2  Phill.  782,  n. 

HUSBAND  AND   WIFB. 

.1.  ^fi^erm^  appettrance  for  wife.  —  Leave 
g^ven,  under  the  29th  Order  of  May,  1845,  to 
enter  an  appearance  for  the  wife,  the  husband 
having  been  served  on  behalf  of  himself  and 
wife,  with  subpoena  to  appear  and  answer 
under  the  33rd  Order  of  May,  1845.  Steele  v. 
Ptaier,  1  M*N.  &  G.  83.      ^^ 

"ill,  Sermee  of  Stbpoena^^iBHtenng  tippear' 
•MBHei*— Where  a  fausoaiid  resided  out  of  the 
.jnifdietion,  (in  Scotland,)  and  his  wife  lived 
apart  from  him,  and  the  husband  had  been 
served,  under  the  33rd  Order  of  May,  1845,  on 
behalf  of  himself  and  wife,  with  the  subpoena 
and  office  copy  of  the  bill  and  order,  and  the 
liusband  had  entered  an  appearance  for  him- 
self alone,  the  plaintiff  was  held  entitled,  under 
ifaat  order,  to  enter  an  appearance  for  the  wife. 
»teefc  V.  PUmer,  1  H.  &  T.  153. 

3.  Jocf^  answer. —  Separate  estate. — The 
joint  answer  of  husband  and  wife  may  be  read 
agaimt  the  latter,  with  reference  to  her  separate 
estate.    Calloto  v.  Howie,  1  De  G.  &  S.  531. 

See  General  Orders. 

INFANT. 

R^fierence  of  jwi*.— fihiy  of  prweedmgs.—k 

«efarenee  as  to  which  of  two  suits  is  most  for 

!  Ae  benefit  of  in£ut  plaintiffs,  does  not  of  itself 

stay  the  proceodinfl^s  in  the  suits.     Westky  y. 

Westhy,  1  De  G.  &  S.  410. 

Case  cited  in  the  judgment ;   Snllxran  ▼.  Snlli- 

T«n,  2  Mer.  40. 

INJUNCTION. 
4/*/er  appeartmee  cannot  he  «iparte.— After 
service  of  subpoena  and  the  appearance  of  a 
defendant,  a  motion  for  an  injunction  cannot 
be  made  exparte.  Langham  v.  Great  Northern 
Railway  Company,  1  De  G.  &  S.  486. 
Case  cited  in  the  j advent:    Perry  y.  Weller,  3 

Husa.  519. 
See  Ajfidawts,  1,  2. 

master's  certificate. 
Differing  from  proceedings,  the  latter  acted 
on, — Held,  that  if  the  certificate  of  the  decision 
given  out  by  the  Master  to  the  party  appealing 
differ  from  the  statement  on  the  file  of  the  pro- 
ceedings, thelatter  is  to  be  assumed  to  be  the 
«ctual  decision.  In  re  Hawthorn,  1  De  G.  & 
S.  671. 

production  of  documents. 
1.  Privileged  communicatioHs.'^Where  a  de- 
'fendant,  in  his  answer,  states  his  ignorance  of 
a  fact,  save  as  may  appear  in  his  answer  or  by 
documents  in  his  schedule,  no  document  in 
the  schedule  will  be  exempted  from  produc- 
tion, although  the  answer,  as  to  some,  posi- 
tivdiy  states  that  they  are  privilep^ed  communi- 
>«BtioDS.  M'Intosh  v.  Great  Western  Rmhmy 
y,  1  M'N.  &  G.  73* 


-Case  oited  in  the  jodgmont:   Hvdmia  ?.  13* 
lames»  f  Myl.  &  K.  745. 

'2.  Prodwtion  of  documents.  —  Defendaati 
stated,  in  the  beginning  of  their  answer,  thit 
they  could  not  answer  farther  than  at  appeared 
therein,  and  in  the  varioBs  documents  which 
were  set  forth  in  the-schedule,  and  which  tbej 
offered  to  produce.  In  the  latter  part  of  the 
answer  they  admitted  the  possession  of  nrioos 
documents,  but  insisted  that  some  of  th^ 
were  privileged  communications,  and  that  the; 
were,  therefore,  not  bound  to  produce  thon: 
Held,  that,  after  the  offer  of  production  is  ths 
beginning  of  the  answer,  the  pfauntiff  wssoi- 
titled  to  the  production  of  all  the  doeomoa 
mentioned  in  the  schedule.  JPJntosk  t.  Gmt 
Western  RaUway  Company,  1  H.  &  T.  41. 

Case  cited  in  the  judgment:   HardiUB  r.  B* 
lames,  2  Myl.  &  K.  75«. 

PUBLICATION   PASSING. 

New  Orders, — ^A  cause  was  put  at  issue  ac- 
cording to  the  old  practice,  so  long^  ago  ai 
February,  1816 ;  but  no  further  step  was  tak«3 
in  it  until  November,  1847>  when  the  plaiai^ 
moved  to  withdraw  the  replication  and  file  a 
new  one.  That  motion  was  vefiised.  In  De- 
cember following,  the  defendant  moved  to  d:5- 
miss  for  want  of  prosecution.  The  order  tha 
made  was,  that  the  plaintiff  should  set  dom 
his  cause  on  a  given  day,  or  the  bill  be  di^ 
missed.  Before  that  dayarrived  the  pJaiiuif 
examined  witnesses.  The  defendant  tha 
moved  that  the  depositions  might  be  np- 
pressed,  on  the  ground  that  they  had  been 
taken  after  publication  in  the  cause  had  pa^l 
according  to  the  new  Orders  of  May,  ISU. 
The  Court  refused  the  motion,  and  ordtni 
publication  to  pass  on  the  day  before  that  n 
which  the  cause  was  to  he  set  down.  Tkoma 
V.  Lewis,  16  Sim.  73. 

BUBSTITUTBD    SBRVICE. 

1.  Subpana.— Defendant  out  ofjmsdictim 
—A  defendant  to  a  bill  of  revivor  had  appeareJ 
to  the  original  bill  by  his  solicitor,  but  before 
the  filing  of  the  bill  of  revivor,  had  gone  ou: 
of  the  jurisdiction.  The  Court  ordered  thi: 
service  of  the  subpcena  to  appear  on  the  so- 
licitor should  be  a  good  service  on  the  defesd- 
ant.    Norton  v.  Hepworth,  1  M'N.  &  G.  54. 

Ciiae  cited  in  the  judgmeat :    Murray  v.  Vipct. 
1  Phill.  581. 

2.  After  a  decree  for  specific  perfonnaB« 
the  sole  plaintiff*  died.  His  personal  rtpn- 
senUtive  filed  a  bill  of  revivor.  One  of  the 
defendants  was  supposed  to  be  in  America, 
but  he  had  not  absconded  within  the  ineaiiin< 
of  the  3l8t  Oi:der  of  May,  1845,  and  hisartiu^ 
place  of  residence  was  not  known.  Substituted 
service  of  the  subpoena  for  him  to  appear  to 
the  bill  of  revivor,  was  allowed  to  be  ina* 
upon  the  solicitor  who  had  acted  for  biniQ 
the  original  suit.  Norton  v.  Hepwortk,  I  H.« 
T.  168. 

Case  cited  in  the  judgment :  Monajr  r.  Vip«^» 
1  Phill.  521. 
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QUARTER  SESSIONS  COURTS  PRO- 
CEDURE  ACT. 

12  &  13  Vict.  c.  45. 

Although  this  act»  for  which  the  public 
are  indebted  to  the  learned  Preeident  of  the 
Poor  Law  Board»  does  not  come  into  actual 
operation  before  the  Ist  of  November  next, 
as  it  must  be  considered  in  a  practical  and 
professional  view  amongst  the  most  im- 
portant measures  of  the  last  Session,  no 
eiCQse  can  be  deemed  necessary  for  trans- 
ferring its  provisions  to  our  pages  without 
delay  and  without  abridgement,  as  we  now 
do. 

The  12  &  13  Vict.  c.  45,  may  be  re- 
garded as  an  extension  of  the  principles 
contained  in  the  act  of  last  Session  ''to 
amend  the  Procedure  in  respect  of  Orders 
for  the  Removal  of  the  Poor,  and  Appeals 
therefrom,"  to  aU  matters  in  respect  of 
irliich  the  Courts  of  Quarter  Sessions  exer« 
else  an  appellate  jurisdiction.  The  11  & 
12  Vict.  c.  31,  related  exclusively,  as  its 
title  imports,  to  orders  of  removal  and 
appeals  therefrom,  a  branch  of  the  law 
justly  and  generally  complained  of  as  far- 
Qishing  the  most  striking  and  discreditable 
example  of  a  multitude  of  cases,  determined, 
after  much  and  expensive  litigation,  upon 
mere  points  of  form,  and  without  any  re- 
ference to  the  merits.  To  what  extent  the 
^  of  the  Session  of  1848  can  be  con- 
sidered as  having  remedied  the  evil  it  was 
directed  against,  it  would  yet,  perhaps,  be 
premature  to  pronounce  ;  but  it  is  gratifying 
to  find  liilr.  Baines — ^whose  position  affords 
peculiar  and  abundant  opportunities  for  ob- 
^ing  information  as  to  its  practical  opera- 
tioiv— has  been  so  satisfied  of  its  success  as  to 
be  bduced  to  take  upon  himself  the  re- 
sponsibility of  extending  the  application  of 
ttany  of  its  provisions  to  other  classes  of 
Vol.  xxxvin.  No.  1,123. 
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cases,  the  subjetit  of  Quarter  Sessions  pro- 
cedure. 

Although  the  principle  of  the  two  acts 
may  be  identical,  it  must  not  be  supposed 
that  the  more  recent  act  is  a  mere  exten- 
sion of  the  provisions  of  the  Poor  Removal 
Act.  The  12  &  13  Vict.  c.  45,  confers 
new  powers  on  the  Court  of  Quarter 
Sessions,  the  exercise  of  which  by  otiier 
Courts  has  been  found  beneficial  to  the 
suitors,  and  which  there  is  therefore  good 
reason  to  hope  will  remove  some  of  the 
objections  to  whidi  an  appeal  to  this  tri- 
bimal  was  fairly  open,  and  rend^  it  in  many 
respects  more  efficient. 

It  will  be  observed,  that  the  Sessions 
have  now  a  general  power  to  give  costs  in 
all  cases  of  appeal,  whether  the  appeal  be 
entered  or  prosecuted,   or  not;    and  that 
such  costs  may  be  recovered,  in  the  sum- 
mary manner  provided  for  the  recovery  of 
costs,  upon  an  appeal  against  an  order  of 
conviction,  under  the   11  &  12  Vict.  c.  43. 
(See  sects.  5  &  6,po8i,  pp.  379, 380).  Very 
extensive  powers  of  amendment  are  also 
conferred  on  the  Courts  of  Quarter  Session 
under  this  act.     By  section  10,  they  have 
the  same  power  to  amend  indictments  that 
was  given  to  Courts  of  Oyer  and  Terminer 
by  the  act  11  &  12  Vict.  c.  46,  and  have 
also  authority  to  permit  new  recognizances 
to  be  entered  into  in  cases  where  a  former 
recognizance  turns  out  to  be  defective,  in- 
valid, or  insufficient,  (sect  8,)  a  provision 
the  want  of  which  has  frequently  interfered 
to  defeat  the  ends  of  justice.    The  section 
which  gives  the  Court  of  Quarter  Sessions 
and  the  Court  of  Queen's  Bench  authority 
to  amend  orders  or  judgments  upon  appeal, 
or  return  to  a  certiorari,  contains  a  restric- 
tive provision,  the  expediency  of  which  we 
are  much  inclined  to  doubt.     If  an  objec- 
tion be  made  to  an  order  or  judgment, 
upon  account  of  any  omission  or  mistake  in 
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drawing  it  np,  tbe  order  or  judgment  may 
be  amended  and  adjudicated  upon  as  if  no 
such  omission  or  mistake  existed,  but  this 
can  only  be  done  where  "  it  shall  be  shown 
to  the  satisfaction  of  the  Court  that  suf- 
ficient grounds  were  in  proof  before  the 
justice  or  justices  making  such  order  or 
giving  such  judgment,  to  hare  authorised 
the  drawing  up  thereof  free  from  the  said 
omission  or  mistake."    (See  sect.  7.)     Ac- 
cording to  our  reading  of  this  provision,  it 
imposes  upon  the  party  applying  for  an 
amendment,  the  necessity  of  showing  to 
the  Court  of  Appeal  the  evidence  taken 
before   the   justices  below,   an  obligation 
always   inconvenient,   and   sometimes  im- 
possible to  fulfil.    Where  the  objection  is 
taken  upon  the  return  of  k  certiorari,  it  is 
true  it  cannot  be  allowed,  unless  it  be  spe- 
cified in  the  rule  for  issuing  the  certiorari  ; 
but  it  is,  to  say  the  least,  extremely  incon- 
venient to  call  upon  the  Queen's  Bench 
upon  an  application  for  an  amendment,  to 
determine,  possibly  upon  contradictory  affi- 
davits, what  grounds  of  proof  were  before 
the  justices  at  Petty  Sessions  ;  and  the  dif- 
ficulty is  still  greater  when  the  objection  is 
taken  for  the  first  time  at  the  Quarter 
Sessions,  and  has  not  perhaps  been  spe- 
dfically  pointed    at  in  the  statement   of 
the  grounds  of  appeal.     It  seems,  with  sub- 
mission, that  the  Quarter  Sessions,  and  a 
fortiori  the  Queen's    Bench,  might  have 
been  safely  entrusted  with  the  power  of 
amending    the  orders   and  judgments  of 
justices,  without  fettering  the  exercise  of 
their  discretion    by  the    provision   above 
cited. 

The  power  for  the  first  time  given  to 
parties  by  this  act,  to  agree  upon  a  special 
case  for  the  opinion  of  the  Superior  Courts, 
without  the  delay  and  expense  of  going  to 
the  Sessions  previously,  is  one  from  which 
we  anticipate  that  great  practical  benefit 
will  arise,  but  surely  the  formal  difficulties 
might  have  been  got  rid  of,  which  induced 
the  framer  of  the  act  to  think  it  was  neces- 
sary to  except  from  this  salutary  provision 
"an  order  in  bastardy,  or  a  proceeding 
under  or  by  virtue  of  any  of  the  Statutes 
relating  to  her  Majesty's  Revenue  of  Excise 
or  Customs,  Stamps,  Taxes,  or  Post-Office." 
Orders  in  bastardy  are  never  likely  to  be 
appealed  from,  except  upon  disputed  facts  ; 
but  questions  frequently  arise  under  the 
Bevenue  Laws,  which  are  peculiarly  fitted 
for  discussion  in  the  form  of  a  special  case, 
and  why  that  course  of  procedure  should 
not  be  adopted,  with  the  consent  of  the 
Attorney-General,  as  well  as  in  other  cases 


where  the  Revenues  of  the  Crown  are  not 
directly  involved,  is  not  quite  obvious. 

The  provisions  of  the  act,  giving  power, 
after  notice  of  appeal,  to  refer  the  matter  of 
appeal  to  arbitration  in  the  same  manner  as 
may  now  be  done  when  actions  are  brought 
in  the '  Superior  Courts,  are  of  themselves 
not  merely  unobjectionable,  but  extremely- 
useful.  Complicated  questions  as  to  rating, 
involving  matters  of  account,  may  fre- 
quently be  referred  at  Sessions  with  great 
advantage  to  all  parties;  but  what  we 
should  desire  to  see  is  some  secaritT  be- 
yond what  is  practically  found  to  exist  in 
the  Superior  Courts,  that  matters  should 
not  be  referred  without  the  consent  of  the 
parties  or  their  attorneys  ;  in  other  words, 
that  the  powers  given  by  the  act  should  not 
be  abused,  and  that  some  limit  shoold  be 
put  upon  the  expenses  of  arbitrations, 
which  often  prove  as  ruinous  in  practice  to 
the  successful  suitor  as  to  the  defeated 
party. 

The  most  important  provision  of  tbe 
new  act  is  section  1 8,  which  establishes  a 
simple,  effectual,  and  readily  understood 
means  of  enforcing  the  orders  of  the  Court 
of  Quarter  Sessions.  The  Court  of  Queen's 
Bench,  or  any  judge  of  that  Court  sitting 
at  chambers,  either  in  Term  or  Vacation,  h 
empowered  to  direct  that  the  order  of  any 
Court  of  Quarter  Sessions  which  has  not 
been  obeyed,  should  be  removed  into  the 
Queen's  Bench,  and  after  such  removal  the 
order  of  Sessions  may  be  enforced,  with 
costs,  precisely  in  the  same  manner  as  a 
rule  of  the  Court  of  Queen's  Bench.  So 
long  as  it  is  deemed  expedient  to  preserve 
the  jurisdiction  of  the  Court  of  Quarter 
Sessions,  it  is  essential  that  its  orders 
should  be  readily  enforced ;  but  in  nianv 
cases  heretofore,  this  could  only  be  effected 
by  the  clumsy  and  expensive  machinery  of 
an  indictment.  As  the  section  above  cited 
only  authorises  a  judge  of  the  Conrt  of 
Queen's  Bench  sitting  at  chambers  to  direct 
the  removal  of  an  order  of  the  Court  rf 
Quarter  Sessions,  it  may  be  questionable 
whether  the  Vacation  Jud^,  if  he  should 
not  also  happen  to  be  a  judge  of  the  Queen's 
Bench,  will  have  authority,  under  the  com- 
bined operation  of  this  act  and  the  1  &  2 
Vict.  c.  45,  s.  1,  to  make  the  necessnry 
order  for  removal.  Practically,  it  may  lie 
as  desirable  to  enforce  an  order  of  Sessions 
duriug  vacation  as  at  any  other  period,  and 
it  would  be  matter  of  regret  if  the  unneces- 
sary insertion  of  the  words  "of  that  Court " 
in  this  section  should  be  found  hereafter  to 
interfere  in  any  degree  with  the  exercise  of 
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an  authority  which,  we  anticipate,  will  work 
^ery  benefidallj. 

Those  who  are  familiar  with  the  practice 
at  Sessions  inform  us,  that  great  diffi- 
culty and  uncertainty  exist  from  the  man- 
ner in  which  the  9th  section  of  the 
Poor  Removal  Act,  11  &  12  Vict.  c.  31.  is 
framed,*  and  we  are  somewhat  disappointed 
that  in  the  act  now  under  consideration, 
which  is  in  pari  materia,  some  attempt  has 
not  been  made  to  remedy  a  defect  generally 
conriplained  of,  and  which  promises  to  be  a 
fruitful  source  of  parochial  litigation. 

The  positive  merits  of  the  act  before  us, 
however,  are  so  obvious  and  indisputable, 
that  its  short  comings  may  be  fairly  over- 
looked, for  it  can  scarcely  fail  to  be  re- 
garded as  a  valuable  improvement  upon  the 
existing  system  of  Quarter  Sessions  Law. 


An  Act  to  amend  the  Procedure  in  Courts  of 
General  and  Quarter  Sessions  of  the  Peace 
in  England  and  Wales,  and  for  the  better 
Advancement  of  Justice  in  Cases  within  the 
Jurisdiction  of  those  Courts.  r28th  Julv. 
1849.] 

The  act  recites,  that  in  cases  of  appeal  to 
Courts  of  General  or  Quarter  Sessions  of  the 
Peace,  it  is  expedient  that  the  law  should  be 
more  uniform.^    It  is  therefore  enacted— 

1;  Uniformity  of  time  for  notice  of  appeal. 
— Notice  to  be  m  writing  and  signed,— Grounds 
to  be  stated, — ^That  in  every  case  of  appeal 
(except  as  hereinafter  mentioned)  to  any  Court 
of  General  or  Quarter  Sessions  of  the  Peace, 
fourteen  clear  days'  notice  of  appeal  at  least 
shall  be  given,  and  such  shall  be  sufficient 
notice,  any  act  or  acts,  or  any  rule  or  practice 
of  any  Court  or  Courts,  to  the  contrary  not- 
withstinding;  and  such  notice  of  appeal  shall 
be  in  writing,  signed  by  the  person  or  persons 
giving  the  same,  or  by  his,  her,  or  their  at- 
torney, on  his,  her,  or  their  behalf,  and  the 
grounds  of  appeal  shall  be  specified  in  every 

•  The  section  is  in  these  words  : — "That  no 
appeal  shall  be  allowed  against  any  order  of 
removal,  if  notice  of  such  appeal  be  not  given 
as  required  by  law,  within  the  space  of  twenty- 
one  days  after  the  notice  of  chargeability  and 
^tement  of  the  grounds  of  removal  shaJl  have 
been  sent  by  the  overseers  or  guardians  of  the 
removing  parish  to  the  overseers  or  guardians 
of  the  parish  to  which  such  order  shall  be  di- 
rected ;  unless  within  such  period  of  twenty- 
one  days,  a  copy  of  the  depositions  shall  have 
been  applied  for  as  aforesaid,  by  the  last-men- 
tioned overseers  or  guardians,  in  which  case  a 
further  period  of  fourteen  days,  after  the  send- 
ing of  such  copy,  shall  be  allowed  for  the  giving 
of  such  notice  of  appeal,  but  in  such  case  no 
poor  person  shall  be  removed  under  such 
order  of  removal,  until  the  expiration  of  such 
further  period  of  fourteen  days." 


such  notice :  Provided  slways,  that  it  shall  not 
be  lawful  for  the  appellant  or  appellants,  on 
the  trial  of  any  such  appeal,  to  go  into  or  give 
evidence  of  any  other  ground  of  appeal  besides 
those  set  forth  in  such  notice. 

2.  Act  not  to  affect  appeals  against  orders 
of  removal,  orders  of  bastardy,  ^c,  —  That 
none  of  the  provisions  hereinbefore  contained, 
relating  to  notices  of  appeal,  shaU  be  construed 
to  affect  or  alter  the  law  as  to  notice  of  appeal 
against  a  summary  conviction,  or  against  an 
order  of  removal,  or  against  an  order  under 
any  statute  relating  to  pauper  lunatics,  or 
against  an  order  in  bastardy,  or  against  any 
proceeding  under  or  by  virtue  of  any  of  the 
statutes  relating  to  her  Majesty's  Revenue  of 
Excise  or  Customs,  Stamps,  Taxes,  or  Post- 
Office,  but  the  law  with  regard  to  notices  of 
all  such  appeals  shall  be  deemed  and  taken  to 
be  the  same  as  if  the  provisions  hereinbefore 
contained  had  not  been  enacted. 

3.  Defects  in  stating  grounds  of  appeal, — 
Amendment. -^Thai  upon  the  hearing  of  any 
appeal  to  any  Court  of  General  or  Quarter 
Sessions  of  the  Peace,  no  objection  on  account 
of  any  defect  in  the  form  of  setting  forth  any 
ground  of  appeal  shall  be  allowed,  and  no 
objection  to  the  reception  of  legal  evidence 
offered  in  support  of  any  ground  of  appeal 
shall  prevail,  unless  the  Court  shall  be  of 
opinion  that  such  ground  of  appeal  is  so  im- 
perfectly or  incorrectlv  set  forth  as  to  be  in- 
sufficient to  enable  tne  party  receiving  the 
same  to  inquire  into  the  subject  of  such  state- 
ment, and  to  prepare  for  trial:  Provided 
alwavs,  that  in  all  cases  where  the  Court  shall 
be  of  opinion  that  any  objection  to  any  ground 
of  appeal,  or  to  the  reception  of  evidence  in 
support  thereof,  ought  to  prevail,  it  shall  be 
lawful  for  such  Court,  if  it  shall  so  think  fit,  to 
cause  any  such  ground  of  appeal  to  be  forth- 
with amended  by  some  officer  of  the  Court,  or 
otherwise,  on  such  terms  as  to  payment  of 
costs  to  the  other  party,  or  postponing  the 
trial  to  another  day  in  the  same  Sessions  or  to 
the  next  subsequent  Sessions,  or  both  payment 
of  costs  and  postponement,  as  to  such  Court 
shall  appear  just  and  reasonable. 

4.  Frivolous  grounds  of  appeal, — ^That  if  in 
any  noti.ce  of  appeal  the  appellant  shall  have 
included  any  ground  of  appeal  which  shall  in 
the  opinion  oi  the  Court  be  frivolous  or  vexa- 
tious, such  appellant  shall  be  liable,  if  the 
Court  shall  so  think  fit,  to  pay  the  whole  or 
any  part  of  the  costs  incurred  by  the  respond- 
ent in  disputing  any  such  ground  of  appeal, 
such  costs  to  be  recoverable  in  the  manner 
hereinafter  directed  as  to  the  other  costs  in- 
curred by  reason  of  such  appeal. 

5.  Sessions  to  have  a  general  power  to  give 
costs  in  all  cases  of  appeal.  11  4*  ^^  Vict.  c. 
43.— That  upon  any  appeal  to  any  Court  of 
General  or  Quarter  Sessions  of  the  Peace  the 
Court  before  whom  the  same  shall  be  brought 
may,  if  it  think  fit,  order  and  direct  the  party 
or  parties  against  whom  the  same  shall  be  de- 
cided to  pay  to  the  other  party  or  parties  such 
costs  ana  charges  as  may  to  such  Court  appear 
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jnst  and  reasonable,  such  costs  to  be  recover- 
able in  the  manner  provided  for  the  recovery 
of  costs  upon  an  appeal  a^n^t  an  order  or 
bonviction  oy  an  act  passed  m  the  1 1  &  12  Vict. 
c.  43,  intituled  **  An  Act  to  facilitate  the  Per- 
formance of  the  Duties  of  Justices  of  the 
Peace  out  of  Sessions  within  England  and 
Wales  with  respect  to  summary  Convictions 
and  Orders." 

6.  Frivolous  appeals. — That  any  Court  of 
General  or  Quarter  Sessions  of  the  Peace,  upon 
proof  of  notice  of  any  appeal  to  the  same  Court 
naving  been  given  to  tne  party  or  parties  en- 
titled to  receive  the  same,  though  such  appeal 
was  not  afterwards  prosecuted  or  entered,  may, 
if  it  so  think  fit,  at  tne  same  sessions  for  which 
such  notice  was  given,  order  to  the  party  or 
parties  receiving  the  same  such  costs  and 
charges  as  by  the  said  Court  shall  be  thought 
reasonable  and  just  to  be  paid  by  the  party 
or  parties  giving  such  notice,  such  costs  to  be 
recoverable  in  the  manner  last  aforesaid. 

7.  Amendment  of  orders  or  judgments  of  jus- 
tices on  appeal  or  return  to  certiorari.     Rule 

for  certiorari  to  state  objections. — ^And  where- 
as in  many  cases,  where  justices  of  the  peace 
are  by  law  empowered  to  make  orders  or  to 
give  judgments,  great  expense  and  frequent 
failures  of  justice  have  been  occasioned  by 
reason  that  such  orders  or  Judgments  have,  on 
appeal  to  the  General  or  Quarter  Sessions  of 
the  Peace,  or  on  removal  by  certiorari  into  the 
Court  of  Queen's  Bench,  been  quashed  or  set 
aside  upon  exceptions  or  objections  to  the 
form  of  the  order  or  judgment,  irrespective  of 
the  truth  or  merits  of  the  matters  in  question  : 
For  remedy  thereof  be  it  enacted.  That  if  upon 
the  trial  of  any  appeal  to  any  Court  of  General 
or  Quarter  Sessions  of  the  Peace  against  any 
order  or  judgment  made  or  given  by  any  jus- 
tice or  justices  of  the  peace,  or  if  upon  the  re- 
turn to  any  writ  of  certiorari  any  objection  shall 
be  made  on  account  of  any  omission  or  mistake 
in  the  dra^ng  up  of  such  order  or  judgment, 
and  it  shall  be  shoum  to  the  satisfaction  of  the 
Court  that  sufficient  grounds  were  in  proof  be- 
fore the  justice  or  justices  making  such  order 
or  giving  such  judgment  to  have  authorized 
the  drawing  up  thereof  free  from  the  said 
omission  or  mistake,  it  shall  be  lawful  for  the 
Court,  upon  such  terms  as  to  payment  of  costs 
as  it  shall  think  fit,  to  amend  such  order  or 
judgment,  and  to  adjudicate  thereupon  as  if  no 
such  omission  or  mistake  had  existed :  Pro- 
vided always,  that  no  objection  on  account  of 
any  omission  or  mistake  in  any  such  order  or 
judgment  brought  up  upon  a  return  to  a  writ 
of  certiorari  shsdl  be  allowed  unless  such  omis- 
sion or  mistake  shall  have  been  specified  in  the 
rule  for  issuing  such  certiorari. 

8.  Amendment  of  recognizances. — ^And  where- 
as the  statutes  giving  a  right  of  appeal  against 
orders  or  summary  convictions  frequently  re- 
quire a  recognizance  or -recognizances  to  be 
entered  into  as  a  condition  of  such  an  appeal, 
and  appellants  are  liable  to  be  prevented  from 
trying  their  appeals  upon  the  merits,  in  conse- 
quence of  imperfection?  in  the  taking  of  such. 


reeogninnces :  Be  it  ekiaeted*  that  wliere  any 
recognizance  or  recognizances  which  aliall  haint 
been  entered  into  within  the  time  by  law  re- 
quired before  any  justice  or  justices  for  the 
purpose  of  complying  with  any  such  cooditioD 
of  appeal  shall  appear  to  the  Court  before 
which  such  appeal  is  brought  to  have  been 
insufficiently  entered  into,  or  to  be  odierwise 
defective  or  invalid,  it  shall  be  lawfal  for  such 
Court,  if  it  shall  so  think  fit,  to  permit  the 
substitution  of  a  new  and  sufiicient  recognis- 
ance or  new  and  sufficient  recognisances  to  be 
entered  into  before  such  Court  in  the  place  of 
such  insufficient,  defective,  or  invalid  recogniz- 
ance or  recognizances,  and  for  that  purpose  to 
allow  such  time,  and  make  such  examination, 
and  impose  such  terms  as  to  payment  of  costs 
to  the  respondent  or  respondents,  as  to  such 
Court  shall  appear  just  and  reasonable;  and 
such  substituted  recognizance  or  recogntzaBces 
shall  be  as  valid  and  efiectual  to  all  intents  and 
purposes  as  if  the  same  had  been  duly  entered 
into  at  an  earlier  time  or  time  as  required  by 
any  statute  or  statutes  for  that  purpose. 

9.  Decisions  of  sessions  when  finaL — That 
the  decisions  of  the  Court  of  General  or  Quar- 
ter Sessions  of  the  Peace  upon  the  hearing  of 
any  appeal,  as  to  the  sufficiency  of  the  sute- 
ment  of  any  ground  or  grounds  of  appeal,  and 
as  to  the  amending  or  refusing  to  amend  any 
order  or  judgment  of  a  justice  or  justices  ap- 
pealed against,  or  the  statement  of  any  ground 
or  grounds  of  appeal,  and  as  to  the  substitntion 
of  any  new  recognizance  or  recognizances  as 
aforesaid,  shall  be  final,  and  shall  not  be  liable 
to  be  reviewed  in  any  Ck>urt,  by  means  of  a  writ 
of  certiorari  or  mandamus,  or  otherwise. 

10.  Amendment  of  indictment.  11^12  Vict. 
c.  46. — ^That  every  Court  of  General  or  Quarter 
Sessions  of  the  Peace,  on  the  trial  of  any 
ofieoce  within  its  jurisdiction,  whenever  any 
variance  or  variances  shall  appear  between  any 
recital  or  setting  forth  thereof  in  the  indictment, 
shall  have  the  same  power  in  all  respects  to 
cause  the  indictment  to  be  amended  which  is 
given  to  Courts  of  Oyer  and  Terminer  or  general 
gaol  delivery  with  regard  to  offences  tried  be- 
fore such  last-mentioned  Courts  by  virtue  of 
an  act  of  the  11  &  12  Vict.  c.  46,  inutuled  "An 
Act  for  the  Removal  of  Delects  in  the  Admi> 
nistration  of  CriminalJustice ;"  and  after  snch 
amendment  the  trial  shall  proceed  in  the  same 
manner  in  all  respects,  both  with  regard  to 
the  liability  of  witnesses  to  be  indicted  for  per- 
jury and  otherwise  as  if  no  such  variance  «r 
variances  had  appeared. 

11.  Power  to  statte  a  special  cass  witkout 
going  to  the  sessions  previously.-^Thait  at  any 
time  after  notice  given  of  appeal  to  any  Court 
of  General  or  Quarter  Sesnons  of  the  Peace 
against  any  judgment,  order,  rate,  or  other 
matter,  (except  an  order  in  bastardy,  or  a  pi^o- 
ceeding  under  or  by  virtue  of  any  of  the  stSF. 
ttttes  relating  to  her  Majesty's  revenue  of  esciee 
or  customs,  stamps,  taxes^  or  post-oflke,)  for 
which  the  remedy  is  by  suofa  appeal,  it  shidl  be 
lawful  for  the  parties,  by  consent,  and  by  eider 
of  any  jud^e  of  one  of  the  Soperior  Govts  c£ 
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CpamoB  Lair«t  WeBtauMtcv,to  slate  the  ftcte 
QCtlMeaseHithelbffniofaaiieeial  case  for  llie 

r'  ioa  ctf  floeb  Superior  Comt.  and  to  agree 
ajudgmentm  confonaity  withthe  deciaioa 
of  sack  Gourt»  and  for  such  costs  as  aoch 
Comt  shall  adjudge,  may  be  entered  on  motion 
by  cither  party  at  the  sessions  next  or  next  but 
one  after  snch  decision  shall  have  been  given ; 
sad  such  judgment  shall  and  may  be  entered 
Vcordingly,  and  shall  be  of  the  same  effect  in 
^l  respects  as  if  tlie  same  had  been  giren  by 
the  Coart  of  General  or  Qoarter  Sessions  upon 
in  appeal  duly  entered  and  contiaiaed* 

12.  References  to  arbitration.  9  4- 10  IT.  3, 
c.  15.— And  whereas  by  a  statute  passed  in  the 
9  &  10  W.  3,  c.  16,  intituled  "An  Act  for  de- 
termining  Differences  by  Arbitration^''  pro- 
ijiion  was  asade  for  rendering  more  effectual 
the  airaids  of  arbitrators  in  the  case  of  contro- 
Temw  and  diapatea  for  which  there  is  no  other 
wmedy  bat  by  personal  action  or  by  snit  in 
equity:  And  whereas  it  is  expedient  in  like 
maoDer  to  facDitate  and  render  more  effectual 
references  to  arbitration  of  controversies  and 
dispates  for  which  the  remedy  is  by  appeal  to  a 
Cwirt  of  General  or  Quarter  Sessions  of  the 
Face:  Be  it  enacted.  That  at  any  time  after 
nottse  given  of  appeal  to  any  Court  of  General 
orQuartef  Sessions  of  the  Peace  agamst  any 
onler,  rate,  or  other  matter,  (except  a  summary 
conviction,  or  an  order  in  bastardy,  or  any 
proceeding  under  or  by  virtue  of  any  of  the 
atatotcs  relating  to  her  Majesty's  revenue  of 
excise  or  customs,  stamps,  taxes,  or  post-office,) 
w  which  the  remedy  is  by  such  appeal,  it  shall 
be  lawfal  for  the  parties,  bv  themselves  or  their 
w*^^  «od  by  order  of  a  judge  of  her  Ma- 
jflBty's  Court  of  Queen's  Bench,  to  submit  the 
natter  or  matters  of  sack  appeal  to  the  award 
or  umpirage  of  any  person  or  persons,  and  to 
agree  that  such  submission  should  be  made  a 
nue  of  the  said  Court  of  Queen's  Bench,  and 
to  insert  such  agreement  in  their  submission  or 
we  condition  of  the  bond  or  promise  whereby 
«ey  oblige  themselves  respectively  to  submit 
to  the  award  or  umpirage  of  such  person  or 
persons;  and  thereupon  such  and  the  like  pro- 
c«ding8  in  all  respects  shall  and  maybe  taken 
with  regard  to  submissions  under  this  act,  and 
to  enforcing  awards  or  umpirages  thereupon, 
aoa  to  setting  aside  the  same,  as  are  authorized 
oy  the  said  act  of  King  William  the  Thh-d  with 
regard  to  the  cases  therein  provided  for ;  and 
ewry  award  or  umpirage  duly  made  under  this 
act  shaU  be  as  binding  and  effectual  to  all  in- 
tents  as  if  the  same  had  been  a  regular  judg- 
ment of  the  said  Court  of  General  or  Quarter 
sessions,  and  shall  and  may,  on  the  application 
of  either  party,  be  enrolled  among  the  records 
M  the  said  Court  of  Sessions. 

13.  References  by  order  of  Court  of  Sessions, 
--That  it  shall  be  lawful  for  the  Court  of  Gene- 
™^  or  Quarter  Sessions  of  the  Peace  before 
which  any  appeal  (except  against  a  summary 
conTiction,  or  an  order  in  bastardy,  or  any 
P«««ediag  iwder  or  by  virtue  of  auy  of  the 
statues  relating  to  her  Majesty's  le^naes  of 
cxctteor  customs,  stamps,  taxea, or  post-office^) 


sbaD  be  broughe,  to  order,  wifh  consent  of  the 
parties  or  their  attorneys,  Uiat  the  matter  or 
matters  of  such  appeal  be  referred  to  arbitration 
to  snch  person  or  persons  in  such  manner  and 
on  such  terms  as  the  said  Court  shall  think 
reasonable  and  proper;  and  such  order  may 
be  made  a  rule  of  the  Court  of  Qtteen's  Bench, 
on  the  application  of  either  |)arty;  and  the 
award  of  the  arbitrator  or  arbitrators,  or  um-* 
pirage  of  the  umpire,  may,  on  motion  by  either 
party  at  the  sessions  next  or  next  but  one  after 
such  award  or  umpirage  shall  have  been  fmally 
made  and  published,  or  after  the  decision  of 
the  Court  of  Queen's  Bench  on  any  motion  for 
setting  aside  the  same,  be  entered  as  the  jrtdg-^ 
ment  of  the  Court  of  General  or  Quarter  Ses- 
sions in  the  appeal,  and  shall  be  as  binding 
and  effectual  to  all  intents  as  if  given  by  the 
said  Court :  Provided  always,  that  the  Court 
of  Queen's  Bench  may,  if  it  think  fit,  on  ap- 
pfication  within  the  term  next  after  the  making 
and  pubficatiott  of  such  award  or  umpirage, 
either  refer  the  case  back  a^n  to  the  same 
arbitrator,  arbitrators,  or  umpire,  or  wholly  set 
aside  the  award  or  umpirage  already  made,  and 
may  in  the  latter  event  order  the  Court  of  Ge- 
neral or  Quarter  Sessions  to  enter  continuances 
and  hear  the  appeal. 

14.  fVkere  reference  abortive,  Qaeen*s  Bench 
may  order  sessions  to  hear  the  appeal, — ^That 
if  upon  any  reference  to  arbitration  under  this 
act  It  shall  be  made  to  appear  to  the  Court  0^ 
Queen's  Bench  that,  eitmr  from  the  death  of 
the  arbitrator  or  arbitrators  or  umpire,  or  from 
any  other  cause,  it  has  become  impossible  that 
an  award  or  umpirage  can  be  made,  it  shall  be 
lawful  for  the  said  Court  to  oi'der  the  Court  of 
General  or  Quarter  Sessions  of  the  Peace  to 
enter  continuances  and  hear  the  appeal. 

15.  3  ^  4W.4,  c.  42,  to  be  applicable  to  re^ 
ferences  under  this  aet.  Arbitrators  to  have 
power  of  amendment, — That  the  several  pro- 
visions relating  to  arbitrations  contained  in  an 
act  of  the  3  &  4  Wm.  4,  c.  42,  intituled  **  An 
Act  for  the  further  Amendment  of  the  Law 
and  the  better  Advancement  of  Justice,"  shall 
be  deemed  and  taken  to  be  applicable  to  arbi-> 
trations  under  this  act ;  and  in  every  such  ar>^ 
bitration  the  arbitrator  or  arbitratora  or  umpire 
shall  have  the  same  powers  of  amendment 
which  the  Court  of  General  or  Quarter  Sessions 
of  the  Peace  would  have  had  on  the  trial  of  the 
appeal, 

16.  Recoffnizances  for  prosecution  and  trial 
of  appeaL^ThaX  no  recognisance  entered  into 
pursuant  to  any  statute  or  statutes  for  the  pro- 
secution and  tnal  of  any  appeal  shall  be  deemed 
to  be  forfeited  by  such  agreement  as  aforesaid 
for  the  statement  of  a  special  case  without  pre- 
viously ^oing  to  the  Court  of  General  or  Quar- 
ter Session,  or  by  any  submission  to  arbitration 
under  the  provisions  of  this  act. 

16.  3  0,  4,  c.  40.  Levying  and  recovery  of 
fines,  issues^  and  ameroiaments, — And  whereas* 
by  an  aet  passed  in  the  3  G.  4,  c  46,  intiluM 
*'  An  Act  for  the  more  speedy  Return  aud  levy- 
ing of  Fines,  Penalties,  and  Forfeituree  and  Re* 
cognizances  estreated,"  provvnim.is  raad^Av* 
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authorising  the  ley^ring  and  recovery  of  fines, 
issues,  amerciamentB,  and  forfeited  recog- 
nizances set,  imposed,  lost,  or  forfeited  by  or 
before  any  justice  or  justices  of  the  peace  in 
England :  And  whereas  it  is  expedient  that  the 
subsequent  proceedings  in  such  cases  should 
be  uniform :  Be  it  enacted.  That  the  proceed- 
ings subseouent  to  such  authority  ffiven  for  so 
levying  ana  recovering  as  aforesaia  shall  and 
may  be  the  same  in  all  respects  in  the  case  of 
sucn  fines,  issues,  and  amerciaments  as  are  by 
the  said  act  provided,  permitted,  and  required 
in  the  case  of  such  forfeited  recognizances. 

17«  Enforcing  orders  of  sessums. — That  in 
all  cases  where  any  order  shall  be  made  by  any 
Court  of  General  or  Quarter  Sessions  of  the 
t^eace  it  shall  be  lawful  for  the  Court  of  Queen's 
Bench,  or  for  any  judge  of  that  Court  at  cham- 
bers, either  in  term  or  vacation,  upon  the  ap- 
plication of  any  person  entitled  to  enforce  such 
order,  and  upon  the  production  of  a  copy  of 
such  order  under  the  hand  of  the  clerk  of  the 
peace  or  his  deputy,  and  upon  proof  of  refusal 
or  neglect  to  obey  such  order,  to  order  and 
direct  such  order  of  the  Court  of  General  or 
Quarter  Sessions  to  be  removed  into  the  said 
Court  of  Qeeen's  Bench,  and  thereupon  such 
order  shall  be  of  the  same  force  and  effect,  and 
may  be  enforced  in  the  same  manner,  as  a  rule 
made  by  the  said  Court  of  Queen's  Bench; 
and  all  the  reasonable  costs  and  charges  at- 
tendant upon  such  application  and  removal 
shall  be  recoverable  in  like  manner  as  if  the 
same  were  part  of  such  order. 

19.  Act  not  to  extend  to  Scotland  or  Ire- 
land. 

20.  Commencement  of  act.  1st  November, 
1S49. 

REMUNERATION  OF  THE  PROFES- 
SION. 

Proceeding  with  the  discussion  of  this 
subject,*  we  revert  to  the  last  number  of 
the  Law  Review.  *'  Of  all  the  topics  which 
claim  the  attention  of  the  Law  Reformer, 
that  of  remuneratiofC*  (says  the  reviewer,) 

is  the  most  difficult,  and  looking  at  its 
effects  on  other  matters,  most  important. 
It  is  a  mere  truism  to  say,  that,  if  men 
work,  they  must  also  eat ;  that  work  can- 
not be  done  without  agents  and  instruments ; 
and  that  both  must  be  created,  trained,  and 
maintained.  The  public  must  pay  for  its 
whistle.  If  they  would  have  good  laws, 
they  must  provide  the  means  of  making 
good  laws ;  or,  if  they  prefer  the  pleasure 
of  litigation  on  the  doubts  to  which  bad 
laws  must  give  rise,  they  can  have  their  in- 
dulgence only  upon  the  terms  of  maintain- 
ing courts  and  judges,  and  their  officers, 
advocates,  attorneys,  and  an  array  of  legal 


•  Sec  pp.  261,  348,  ante,  for  recent  articles 
<m  the  same  topic. 


agenta  of  all  grades*  If,  moreoTer»  iknej 
would  avoid  those  feuds  and  quarrels  which, 
even  under  the  best  laws,  will  take  place, 
and  yet  prefer  present  ease  and  comfort  to 
the  sober  duty  of  trausacting  their  owu 
affairs  in  a  busmess-like  manner,  they  must 
also  pay  for  this  luxuiy.  In  this  world  of 
work,  no  good  thing  comes  without  ezer« 
tion  continually  and  systematically  applied, 
and  somehow  or  other  paid  for." 

The  writer  then  proceeds  to  notice  the 
bitter  complaints  which  have  been  made  of 
the  Court  of  Chancery,  as  indeed  he  might 
have  said  of  all  Courts,  by  those  who  ne- 
glecting their  affairs,  at  the  proper  season, 
dislike  to  pay  the  expense  of  adjusting  dif- 
ferences which  ought  never  to  have  arisen. 
Our  countrymen  have,  in  general,   a  verr 
strong  sense  of  justice,  and  some  of  our 
most  economical  reformers  would  willingly 
be  very  liberal  in  securing  the  due  adminis- 
tration of  justice  ;  but  it  will  scarcely  be 
denied  that  the  public  lose  sight  of  the  ad- 
vantage which  results  from  settling  ques- 
tions of  htigation  "once  and  for  ever." 
Hard  it  is,  we  admit,  that  the  ind|TidnaI 
suitor  should  incur  the  expense  of  expound- 
ing doubtful  and  uncertain  laws.    The  state 
ought  in  duty  to  defray  the  cost  of  judges, 
roasters,    registrars,    clerks,   and  all    offi- 
cial expenses;  —  leaving  the    unfortunate 
suitor  to  pay  only  his  counsel,  attorney  and 
witnesses,  —  a  sufficient  guarantee  against 
needless  litigation.      These  disbursements, 
indeed,  he  will  have  almost  always  to  defray, 
for  though  he  has  the  right  to  conduct  his 
own  actions  and  suits  without  counsel  or 
attorney,  it  is  not  only  at  all  times  difficult, 
and  sometimes  impossible,  to  do  justice  to 
his  own  case  ;  but  for  the  most  part  his  pri- 
vate affairs  will  not  permit  him  to  bestow 
the  time  required  for  preparing  and  con- 
ducting a  cause  from  the  beginning  to  the 
end.     It  is  obvious  also,  that  if  the  parties 
were  their  own  lawyers,  the  facts  would  not 
be  duly  investigated,  the  legal  inferences 
would  not  be  properly  brought  out,  nor,  con- 
sequently, could  a  just  conclusion  be  drawn 
which  might  serve  as  a  guide  for  similar 
cases. 

It  is,  indeed,  manifest,  that  lawyers  are  a 
necessary  good  or  evil,  and  that  it  impossi- 
ble for  laws  to  be  executed  without  them. 
Even  in  the  County  Courts,  in  matters  of 
a  few  pounds  value,  where  the  question  is 
not  merely  when  the  money  shall  be  paid, 
but  how  much  if  any,  it  will  be  found  im- 
practicable to  proceed  satisfactorily  without 
legal  assistance,  and  a  class  of  practitioDers 
in  these  Courts  will  at  no  distant  time  be 
ibrmed, — ^whether  for  the  benefit   of  the 
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pnblic,  or  the  credit  of  the  professioD,  will 
depend  considerably  on  the  amount  of  their 
remuneration.  Without  meaning  to  say  that 
small  emoluments  will  produce  pettyfoggers, 
or  that  a  poor  attorney  must  be  dishonest, 
^e  think  the  amount  of  skill,  learning,  and 
respectability  which  will  be  enlisted  in  that 
department  of  practice,  will  bear  at  least  a 
general  proportion  to  the  honour  and  re- 
ward which  may  be  conferred  upon  its  prac- 
titioners. 

Except  in  the  instances  in  which  a  prac- 
titioner has  the  good  fortune  to  obtain  a 
considerable  number  of  clients,  he  will  never, 
we  believe,  be  sufficiently  remunerated. 
"The  suitor"  (as  the  law  reviewer  says) 
"cannot  be  expected,  in  estimating  the  cost 
of  defending  his  freehold,  value  so  much,  or 
of  recovering  a  debt  of  such  an  amount,  to 
bear  in  mind  how  many  years  were  expend- 
ed (if  haply  they  were  expended)  in  poring 
over  law  books,  in  attending  couil  and 
assizes,  in  hope,  not  brief  but  briefless,  of 
the  future, — expended  in  a  costly  education 
at  school  and  at  college,  in  hall,  and  in  the 
waiting  at  Court,  and  which  must  be  in- 
cluded, to  a  greater  or  less  extent,  in  the 
reckoning, — if  on  the  present  footing  we 
would  have  able  and  intelligent  legal  agents." 

This  summing  up  of  the  cost  of  legal 
education  applies  for  the  most  part  to  the 
barrister.  The  outlay  is  not  a  whit  the  less 
in  the  case  of  the  attorney.  His  education, 
short  of  going  to  college  (though  many  now 
do  so)  is  not,  or  ought  not  to  be,  less  than 
that  of  the  barrister.  His  stamp  duties  and 
premium  are  of  larger  amount.  His  clerk- 
ship for  as  long  a  time.  The  preparation 
for  admission  stricter.  The  expenses  of  his 
professional  establishment  much  larger ; 
his  capital  more  extensive  ;  and  on  the 
whole,  therefore,  his  risks  are  quite  as  great 
both  in  the  expenditure  of  time  and  money. 
These  and  other  matters  ate  not  duly  esti- 
mated by  the  public  in  considering  the 
charges  of  the  attorney.  They  look  at  the 
sum  total,  including  fees  of  judges,  ofSicers, 
and  counsel,  and  conclude  that  much  more 
&lls  to  the  share  of  the  attorney  than  he 
ever  receives,  without  regard  to  his  losses  or 
the  interest  on  his  advances. 

We  have  thus  glanced  at  some  of  the 
topics  involved  in  the  important  subject  of 
professional  remuneration.  As  many  sources 
of  emolument  have  been  wholly  withdrawn, 
or  largely  diminished  by  the  operation  of 
recent  changes  in  the  law,  it  becomes  a  se- 
rious questioa  whether  some  compensation 
should  not  be  afforded  by  a  new  or  different 
mode  of  charge.     There  are  two  alterations 


which  might  justly  be  made:  Ist.  The 
attorney  who  advances  the  money  for  the 
fees  and  disbursements  in  the  progress  of  a 
cause,  should  be  entitled  to  interest  thereon. 
In  some  instances,  we  know  that  the  inte- 
rest would  equal  the  professional  charges. 
2nd.  In  certain  classes  of  cases  he  should 
be  entitled  to  charge  a  per  centage  on  the 
value  of  the  property  recovered  or  defended. 
This  is  not  without  precedent  in  some  re- 
spects, as  in  mortgage  and  annuity  transac- 
tions, in  which  an  ad  valorem  procuration 
fee  is  afforded. 

These  hints  are  offered  for  consideration 
during  the  present  leisure  season  of  the 
legal  year,  and  we  shall  be  glad  to  hear  the 
sentiments  of  our  correspondents  both  iu 
the  country  and  in  town. 


SUBSTITUTES   FOR   THE  CERTIFI- 
CATE DUTY. 


We  have  received  several  suggested  sub- 
stitutes for  the  Annual  Certificate  Duty, 
and  feel  bound  to  submit  them  to  our  read- 
ers. In  our  opinion  a  revision  of  the  whole 
of  the  Stamp  Laws  ought  to  take  place,  and 
thereupon  it  would  be  easy  to  relieve  the 
profession  of  this  unjustifiable  and  grievous 
burthen.  The  great  body  of  the  public,  in 
their  small  and  numerous  transactions, 
might  be  relieved,  and  the  revenue  suffer 
no  diminution.  We  believe,  indeed,  that 
by  a'  just  arrangement  of  the  ad  valorem 
duties,  the  return  would  be  much  increased. 

One  of  the  following  suggestions,  it  will 
be  observed,  is  the  reviv^  of  the  stamp 
duty  on  warrants  to  prosecute.  This  would 
be  objectionable  as  a  *'  tax  upon  justice," 
whether  paid  by  the  suitor  or  his  attor- 
ney; ana  it  would  not  effect  the  object 
of  equalizing  the  dxity  amongst  the  vanous 
classes  of  practitioners  according  to  the 
amount  of  their  business.  The  payment 
of  5«.  in  every  action  would  be  infinitely 
heavier  on  the  practitioners  in  common  law 
than  the  like  sum  on  suits  in  equity,  whilst 
those  who  practise  chiefly  in  the  profitable 
business  of  conveyancing  would  escape  alto- 
gether. 

We  think  that  if  the  money  produced  bv 
the  Certificate  Duty  must  still  be  raised, 
either  a  revision  of  the  Stamp  Laws  ought 
to  take  place,  or  a  tax  be  levied  on  all  pro- 
fessions, whether  learned  or  not.  A  small 
annual  fee  of  5«.  or  10*.  upon  the  registra- 
tion of  all  persons  engaged  in  professional 
pursuits,  as  distinct  from  traders  and  shop- 
keepers, would  realize  more  than  the  sum 
required,  and  establish  a  useful  record  of 
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•Tarious  classes  of  persons,  who  aire  at  pre** 
«ent  DO  where  le^itllj  eniolkd :  such  as  axtsfai- 
•tects,  engineersy  surrejors,  agents,  hrokers, 
and  factors'of  varions  kinds,  &c«,  &c. 

There  cannot  he  a  doubt  hut  this  tax  ope- 
rates not  only  most  oppressively  but  unequally, 
and  therefore  moat  unjustly,  on  the  profession. 
Many  bef^nners  do  not  realize  even  200/.  a- 
year.  I  know  some  personally,  who  on  an 
average  of  seven  years,  have  not  netted  50Z. 
a-year,  but  the  man  whose  profits  are  200/.  a- 
year  pays  as  much  as  one  that  clears  2,000/. ; 
whereas,  according  to  the  proportion,  the  lat- 
ter ought  to  pay  120/. 

200/.  :  12/..:  12,000/.  =  120/. 

Formerly  it  was  incumbent  on  an  attorney 
to  file  a  warrant  to  prosecute  on  the  commence- 
ment of  every  action,  might  not  such  a  system 
be  adopted  to  levy  the  amount  of  the  disrepu- 
table war-tax?  at  all  events  it  would  more 
^ually  distribute  the  amount. 

I  feel  assured  also,  that  a  more  equitable  dis- 
tribution of  the  ad  valorem  stamps  on  deeds 
would  realize  more  than  the  deficiency.  Why 
should  the  small  purchaser  pay  so  much  more 
stamp  duty  on  his  purchase  tban  the  wealthy 
Crossus,  except  to  tax  the  industry  of  the  poor 
and  the  saving  man  ?  And  why  should  not 
higher  incomes  of,  say  ahove  2,000/.  or  3,000/. 
a-year,  pa^  a  larger  per  centage  towards  the  exi- 
gencies ox  the  state  upon  a  shding  scale  ? 

An  Attobnby  of  45  YsA.nB* 

Sib, — I  wish  your  readers  would  turn  their 
attention  to  a  substitute  for  this  abominable 
tax,  under  a  conviction  that  if  such  could  be 
pointed  out  to  the  Chancellor  of  the  Exche- 
quer, there  would  be  a  better  prospect  of  the 
repeal  of  the  impost.  For  instance,  as  the  tax 
on  useless  dof(8  for  the  year,  ending  5th  April 
last,  produced  no  less  than  134,827/.,  surely 
by  a  moderate  increase  of  that  tax,  and  an  al- 
teration in  a  few  others,  a  substitute  may  be 
found.  Indeed  I  do  not  see  why  that  tax  alone 
should  not  be  doubled,  and  a  duty  imposed  on 
the  transfer  of  funded  property. 

A.  B. 


AMENDMENT  OF  THE  LAW  OF 
DIVORCE. 

TO  THE  RIGHT  HON.  LORD  BROTTGHAM. 

My  Lord,  — The  mercantile  world  is 
under  no  inconsiderable  obligation  to  your 
Lordship,  in  regard  to  your  exertions  to 
amend  the  Bankrupt  Laws,  although  I  am 
strongly  of  opinion  that  the  matter  mig^t 
'with  advantage  hare  been  carried  farther. 

The  object  of  my  now  addressing  your 
Lordship  through  this  medium  is,  to  call 
jour  attention  as  a  Peer  of  Parliament  to 
the  Law  of  Divorce. 

Every  facilitv  is  gjven^  on  a  case  fairly 
made  out,  on  the  part  of  the  husband  to 


dfeciiaie  lus  refief,  end  m  some  iaokted 
CMOS,  the  wife  may  obtain  as  ndl  a  divoice 
a  vinculo  mairimottii  as  a  memd  et  thoro^ 
hut  anrelv,  my  Lord,  it  is  hnt  eqnitable  that 
the  wife  m  cases  of  gross  misconduct  of  the 
husband,  should  he  equally  entitled  to  be 
relieved  from  a  union  with  him. 

At  all  events,  I  submit  that  the  few  cues 
in  which  a  wife  can,  by  the  present  pnctke 
of  parliament,  obtain  a  divorce  might  be 
advantageously  extended,  if  not  put  upon  a 
par  with  those  in  whieh  the  hushand  can 
obtain  relief. 

A  Solicitor  of  Forty  Tears. 


STAMPS  ON  MORTGAGES  TO  BUILD- 
ING SOCIETIES. 

7b  the  Editor  of  the  Legal  Observer, 

Sir, — Allow  me  through  your  valuable  jour- 
nal, which  is  always  open  to  suggestions  for 
the  improvement  of  the  law,  to  dmw  the  atten- 
tion ot  the  profession,  and  through  them  cf 
the  public,  who  are  equally  interested  in  die 
question,  to  the  ousting  state  of  the  law  in  re- 
ference to  mortgages  to  building  Boeieties. 

The  original  intention  of  -these  societies  «ii 
to  enable  people  in  the  very  humble  vaUu 
of  life  to  become  the  owners  of  the  houses  ia 
which  they  resided,  which  they  could  only  do 
through  some  such  machinery ;  and  to  facilitate 
that  object  mortgases  to  the  societies  were,  ac« 
cording  to  the  opinion  now  almost  univerealiy 
received,  exempted  from  stamp  duty. 

The  operations  and  ohjeots  of  the  societies 
have  been,  however,  so  materially  increased  and 
varied,  that  it  appears  to  me  to  he  highly  ob* 
jectionable  that  such  an  exemption  should  ex* 
ist,  both  as  regards  the  revenue,  the  pubHr, 
and  the  profession. 

Building  societies  are  now  made  use  of,  not 
only  by  parties  anxious  to  borrow,  but  also  bf 
parties  anxious  to  invest  money ;  and  as  a  oi- 
tund  consequence  of  such  extended  operanon, 
their  loan  transactions  are  not  confined  within 
the  limits  originally  contemplated,  but  are  ex- 
tended, under  certain  rides,  to  almost  any 
amount. 

Now  it  appears  to  me  to  be  a  self*evident  pro* 
position,  that  a  man  borrowing  500/.  of  a  so- 
ciety ought  to  pay  a  stamp  duty  just  as  moch 
as  if  he  borrowed  the  same  sum  of  a  private 
individual.  It  is  an  injury  to  the  revenue  ^ 
he  should  not  do  so ;  it  is  unfair  towsris  tke 
public,  that  they  should  be  compeUed  either  to 
borrow  through  such  societies^  or  to  payconii- 
deral3ly  increased  expenses  for  their  leases;  and 
it  is  very  unfair  towards  the  members  id  the 
profession,  as  by  releasing  mortgages  to  siidi 
societies  from  the  payment  of  &om  stamp 
duties  which  must  be  paid  on  sdl  other  niort- 
Phages,  it  will  tend  materially  to  wididivw  an 
important  branch  of  business  &om  offices  nn- 
connected  with  such  societies. 

I  do  not  at  all  object  to  mortgages  to  a  limit- 
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cdamrant^forihe  bnefit  of  parties  pordMS 
ing  the  teoements  in  which  they  resiae,  being 
free  from  stamp  duty;  but  1  do  certunly  object 
to  all  mortf^ages  to  building  aooieties,  as  at  pre- 
sent constituted^  and  according  to  their  pre- 
sent system  of  effecting  loans,  being  so  ex- 
empted, p,  F.  G. 

Bristol,  August  30,  1849. 

[A  recent  decision  of  the  Court  of  Common 
Heas,  in  IValker  v.  GHes,  on  this  subject,  will 
be  found  noticed  at  p.  222,  ante.  The  raport 
of  that  case  was  separately  puMished  by  Mr. 
Scott,  the  able  repcvter,  on  account  of  its  im- 
portance. It  has  not  yet  appeared  in  the  "  re- 
golar"  reports,  but  will  be  found  sufficiently  de- 
tafled  in  tiie  article  referred  to.— Ed.] 

INCORPORATED  LAW  SOCIETY. 

ANNUAL  REPORT. 

The  following  is  the  conclusion  of  the  Re- 
port of  the  Council :« — 

*'6XNBRAL   APPAIRS   OP   THE   SOCIETY. 

"  Pwnkaae  of  Houses.— The  Contract  for  the 

Purchase  of  the  several  Houses  in  Chancery 
Lane,  BeU  Yard,  and  Pope's  Head  Court,  on 
the  Soath  side  of  the  Hall,  which  was  reported 
and  approved  at  the  last  Meeting,  has  been 
completed ;  and  the  property  is  now  let  at  a 
leat  of  40(W.  a-year,  for  a  term  of  which  two 
years  are  yet  unexpired ;  and  by  which  time 
the  Society  will  probably  be  in  a  position  to  de- 
termine whether  the  further  Building  on  the 
South  side,  to  the  extent  at  least  of  a  corres- 
ponding Wing  to  that  on  the  North,  shall  be 
proceeded  with. 

"New  BttUdinff.Saon  after  the  completion 
of  the  Purchase,  which  enabled  the  Council  to 
arrange  their  plan  consistently  with  the  ulti- 
mate design  of  the  building,  a  Contract  was 
entered  into  for  the  New  Building  on  the  North 
B>(^  the  larger  part  of  which  will  be  completed 
|a  a  few  weeks^  and  the  whole  during  ^e  ensu- 
MR  Vacation. 

**Lec/urcf . — Mr.  Samuel  Miller  having  closed 
us  able  Course  of  Lectures  on  Equity  and 
Baakruptcy,  the  thanks  of  the  Council  were 
returaea  to  him,  and  Mr.  Jebb  was  appointed 
to  the  vacant  Lectureship. 

*'  Mr.  Maynard  was  invited  to  continue  his 
coarse  on  Common  Law  and  Criminal  Law,  and 
Mr.  Nalder  on  Convevancing.* 

"At  the  dose  of  Mr.  Warren's  Lecttuvs  on 
ue  Moral,  Social,  and  Professional  Duties  of 
Attorneys  and  Solicitors,  the  Council  presented 
their  cordial  thanks  to  him ;  and  being  of  opi- 
nion that  the  Lectures  were  calcukted  to  main- 
tain the  station  and  character  of  the  Profession, 
^d  especially  to  stimulate  and  benefit  its 
)^nnger  members,  by  aiding  and  directing 
their  studies  of  the  Law,  and  promoting  ho- 


*  Mr.  Nalder  having  concluded  his  course  on 
Conveyancing,  Mr.  E.  K.  Karslake,  (the  grand- 
|»n  of  the  celebrated  Richard  Preston,)  has 
h«en  appointed  Lecturer  for  the  next  year, 
commencing  in  Michaelmas  Term, 


nourable  practice,  the  Council  expressed  theu: 
hope  that  Mr.  Warren  would  extend  the  bene- 
fit of  the  Lectures  by  an  early  publication  of 
them.  Thev  are  glad  to  say  that  this  sugges- 
tion was  adopted,  and  several  copies  of  the 
publication  were  [^ced  in  the  Library  of  the 
Society. 

**  Library. — ^The  additions  to  the  Library  dur- 
ing the  past  year  have  been  considerable,  par- 
ticularly in  Parliamentary  and  other  Works  of 
Reference.  Further  progress  has  been  made 
towards  completing  the  collection  of  Private 
Acts;  the  Solicitors  of  many  of  the  Railways 
and  other  Public  Companies  have  presented 
copies  of  their  Acts ;  and  several  valuaole  dona- 
tions of  Books  have  been  received  from  authors 
and  others.  The  total  number  of  Volumes  in 
the  Library  is  now  9«462. 

"  The  Catalogue  of  the  Library,  a  work  ne- 
cessarily of  considerable  labour,  has  been  pre- 
pared, and  is  partly  in  the  hands  of  the 
printers. 

"  The  Council  deem  it  expedient  to  notice 
the  repeated  applications  which  are  made  for 
admission  to  the  Librarv  by  persons  not  in  the 
capacity  of  Clerks  to  Members.  It  was  for- 
merly at  the  discretion  of  the  Council  to  admit 
Subscribers  to  the  Library  who  attended  the 
Lectures  in  the  Hall,  although  not  in  the  office 
of  a  Member ;  but  by  the  last  Charter  such 
admissions  ai'e  strictly  confined  to  the  Articled 
Clerks  of  Members,  or  those  who,  having 
served  their  Articles,  are  Clerks  to  Members, 
and  not  in  practice  on  their  own  account. 

'*  Alteration  of  Bye-Laws.'-The  Curcular 
convening  this  Meeting  contains  a  statement  of 
the  proposed  Alterations  in  some  of  the  Bye- 
Laws.  One  of  these  has  been  proposed  oy 
the  Council  as  expedient  for  the  good  govern- 
ment of  the  Society,  inasmuch  as  complaints 
are  occasionally  made  against  Members  of  the 
Society  which  it  may  be  proper  to  investigate 
without  delay,  but  wnich,  under  the  present 
Bye-Law,  No.  65,  cannot  be  effectually  done, 
except  on  the  requisition  of  Three  Members  of 
the  Society  not  being  Members  of  the  Council ; 
and  the  Council  therefore  suggest  that  the  65th 
Bye-Law  be  altered,  by  enabling  the  Council, 
as  well  upon  their  own  Motion  as  upon  the  Re- 
quisition of  Three  Members,  to  convene  a 
Meeting  for  the  purpose  of  excluding  a  Mem- 
ber: and  a  Resolution  to  that  effect  will  be 
proposed. 

'*  Election  of  Council.— The  Members  of 
the  Council  who  go  out  of  office  in  rotation 
this  day  have  been  named  in  the  Circular  con- 
vening the  present  Meeting,  and,  being  pro- 
posed for  re-election,  and  no  other  Members 
being  nominated,  they  will  be  deemed  and  de- 
clared elected  according  to  the  13th  Bye-Law. 

"  Since  the  last  Meeting,  the  Council  have 
to  regret  the  decease  of  Mr.  Richard  White, 
one  of  the  earliest  and  most  valuable  Members 
of  the  original  Committee  of  Management, 
and  afterwards  of  the  Council.  They  have  also 
to  announce  that  Mr.  Robert  Wheatle^  Lum- 
ley  has  withdrawn  from  the  Council,  m  con- 
sequence of  his  frequent  absence  from  towQ» 


386 


Ineorporattd  Lam  Soei^j^Ammdl  Report.^^Naiei  m  tU  Oremi. 


which  prevented  his  attendance  at  the  Board. 
The  Members  proposed  in  their  stead  are,  Mr. 
Edward  White  of  Great  Marlborough  Street, 
and  Mr.  Joseph  Maynard  of  Coleman  Street ; 
and,  no  other  GenUemen  being  named,  they 
will,  also  according  to  the  Bye-Law,  be  deemed 
and  declared  elected. 

"Number  of  Members. — Thirty-four  new 
Members  have  been  elected  during  the  year; 
and  the  number  of  Members  at  the  present 
time,  deducting  deceased  and  retired  Members, 
is,  in  Town,  1,049,  and  in  the  Country,  287; 
making  in  all,  1,336. 

"  Funds  of  the  Society, — The  Receipts  and 
Payments  during  the  year,  and  the  state  of  the 
Funds  of  the  Society,  will  appear  in  the  Audi- 
tors* Report. 

"  The  Council  here  close  the  statement  of 
the  affairs  of  the  Society,  and  of  their  proceed- 
ings, directed  during  the  past  year  to  the  pro- 
motion (according  to  the  terms  of  the  Charter) 
of '  professional  improvement.'  This  Report 
would  extend  to  a  most  inconvenient  length 
were  the  Council  to  enumerate  all  the  various 
subjects  which  have  been  brought  before  them 
for  consideration,  whether  as  regards  the  inte- 
rest of  the  Profession  generally,  or  of  the 
Public  who  may  be  ixnured  by  irregular  Prac- 
titioners or  by  fraudulent  or  oppressive  pro- 
ceedings. They  therefore  abstain  from  further 
alluding  to  them,  trusting  that  the  Society  will 
give  the  Council  credit  for  their  past  exertions, 
and  rely  on  their  giving  their  oest  attention 
and  consideration  in  future  to  whatever  subjects, 
whether  in  Parliament  or  before  the  Courts, 
which  may  in  any  respect  affect  the  rights,  the 
character,  or  interests  of  the  Profession. 

(Signed)        "  B.  Austen,  President 

PBOCEEDINGS    AND    RESOLUTIONS   AT    THE 
ANNUAL   GENERAL   MEETING. 

Read  the  Circular  convening  the  Meeting, 
and  the  Minutes  of  the  last  Annual  and  Special 
General  Meeting  of  29th  November  last. 

Read  the  Annual  Report  of  the  Council. 

Resolved, — ^lliat  the  Report  of  the  Council 
be  received  and  entered  in  the  Minutes ;  and 
that  such  parts  of  the  Report  as  the  Council 
think  fit  be  printed  for  the  use  of  the  Mem- 
bers. 

The  President  stated  the  vacancies  in  the 
Offices  of  President,  Vice-President,  and  in  the 
Council  and  Auditors,  and  the  names  of  the 
persons  proposed  to  fill  those  vacancies. 

Resolved,— Thait  Samuel  Amory,  Thomas 
Clarke,  Richard  Harrison,  Bryan  Holme,  Ed- 
ward Lawford,  Thomas  Metcalfe,  Charles  Ran- 
ken,  and  Charles  Shadwell,  be  and  they  are 
hereby  deemed  and  declared  to  be  elected 
members  of  the  Council,  in  lieu  of  those  who 
go  out  of  office  by  rotation. 

That  Edward  vVhite  be  and  he  is  hereby 
deemed  and  declared  to  be  elected  a  Member  of 
the  Council,  in  lieu  of  Richard  White,  deceased. 

That  Joseph  Maynard  be  and  he  is  hereby 
deemed  and  declared  to  be  elected  a  Member 
of  the  Council,  in  lieu  of  Robert  Whaatley 
Lumley,  resigned. 


That  Thomas  Clarice  be  and  he  it  hereby 
deemed  and  declared  to  be  elected  Pketidcotof 
the  Society. 

That  Richard  Harrison  be  and  he  is  hereby 
deemed  and  declared  to  be  dected  Vioe-Prwa- 
dent  of  the  Society. 

That  Charles  Thelwell  Abbott,  James  Ai^ 
derton,  and  Richard  Baynes  Armttrong  be  m 
they  are  hereby  deemed  and  declared  to  be 
elected  Auditors  of  the  Society. 

JRMoteerf,— Thatthe66thBye.Law— bywhich 

it  is  provided  that  no  Order  shaH  be  made  for 
the  Exclusion  of  any  Member  of  the  Society 
unless  Fifty  Members,  at  least,  shall  be  present 
at  the  Meeting  to  be  convened  for  that  pm- 
pose,  and  no  Meeting  shall  be  convened  for 
such  purpose  except  by  the  CouncU  upon  a  re- 
quisition in  writing,  signed  by  three  or  more 
Members  of  the  Society  not  being  Membcrgof 
the  Council— be  altered,  by  authorising  tlie 
Council,  either  upon  their  own  motion  or  upon 
a  requisition  in  writing  signed  by  three  or  more 
Members  of  the  Society  not  being  Members  of 
the  Council,  to  convene  a  General  Meeting  of 
the  Society  for  the  purpose  of  excluding  any 
Member  of  the  Society. 

llewteerf,— That  the  cordial  thanks  of  the 
Meeting  be  presented  to  the  President,  Vice- 
President,  and  Council,  for  their  great  atten- 
tion  to  the  interests  of  the  Socie^r  and  tbeu 
valuable  services  in  behalf  of  the  rrofessioD., 
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OBJECTIONS  TO  THE  ABOLITION  OF  CBAX1> 
JURIES. 

Mr.  Baron  Aldferson,  on  delivering  his 
charge  to  the  Grand  Jury,  at  Maidstone,  on  tha 
24th  July,  after  expressing  his  gratification  at 
seeing  so  many  gentlemen  in  attendance  to  per- 
form the  duty  of  grand  jurors,  said,  "that be 
hoped  the  day  was  far  distant  when  such  a 
specucle  would  cease  to  be  witnessed,  vA 
when  criminal  matters  of  importance  would  be 
disposed  of  without  the  intervention  of  sgrMd 
jury.  He  hoped  they  should  never  see  the  day 
when  the  system  provided  for  the  administi* 
tion  of  justice  in  this  kin^om,  that  of  the 
Queen's  representative  visiting  diflfercnt  part* 
of  the  country  from  time  to  time,  and  attended 
by  the  gentr)'  of  the  country,  should  be  abo- 
lished, as  he  believed  that  such  a  course  wouid 
be  likely  to  be  injurious,  not  only  to  the  people, 
but  to  the  government.  He  believed  that  U 
was  of  the  greatest  importance  in  the  admiiw- 
tration  of  justice,  that  the  different  classes  d 
society  should  not  be  separated  from  each  other. 
He  was  ready  to  admit  much  might  be  done  to 
improve  the  law,  but  at  the  same  time  it  was 
equally  clear,  that  so  important  a  portion  ot 
their  criminal  judicature  ou^ht  not  to  ^^ 
lished  without  grave  consideration,  Rerorffl 
and  innovation  were  not  always  synonymoM. 
Every  system  was  imperfect ;  but  in  a  systeffl 
which  had  existed  for  a  length  of  time,  people 
were  too  apt  to  look  only  at  the  evils  that  ^ 
apparent,  and  forget  the  evila  that  rtassm 
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behind,  and  which  wonld,  most  likely,  result 
from  an  alteration.  He  remembered  to  have 
been  himself  engaged  in  a  case  where  a  party 
was  charged  with  a  dreadful  murder,  ana  was 
acquitted,  and,  as  many  believed,  wrongfully. 
The  relatives  of  the  deceased  insisted  upon 
their  right  to  what  was  called  the  appeal  of 
death,  and  they  were  met  by  a  plea  equally  ab- 
surd, called  the  wager  of  battle.  The  absur- 
dity of  the  judges  sitting  to  decide  such  a  ques- 
tion, of  coarse  speedily  led  to  the  abolition  of 
the  law,  and  he  at  the  time  coincided  in  the 
view  taken  of  the  propriety  of  that  proceeding ; 
bat  it  turned  out,  accosding  to  his  view  of  the 
matter,  that  it  would  have  been  much  better  to 
hare  amended  that  law  than  to  have  abolished 
it  entirely.  The  next  year  there  occurred  what 
was  called  the  Manchester  massacre.  There 
was  great  excitement  upon  political  subjects, 
aad  several  meetings  were  held  at  Manchester, 


and  at  oneof  them  the  Teomamy  were  called  in, 
and  loss  of  life  was  tne  result.  Indictments 
were  preferred  for  murder  against  the  yeo- 
manry, and  the  grand  jury  of  Lancashire  threw 
out  the  bills,  according  to  his  opinion,  most 
properly;  but  after  this,  indictments  for  as^ 
sault  were  preferred,  and  the  excitement  was 
kept  up  for  a  year  and  more,  which  would  not 
have  been  the  case  if  the  old  Saxon  right  had 
been  modified  instead  of  having  been  altoge- 
ther abolished.  It  therefore  appeared  to  him, 
if  the  total  abolition  of  grand  Junes  was  carried 
out,  cases  might  occur  in  which  the  public 
would  not  place  confidence  in  a  public  prose- 
cutor, and  that  the  administration  of  justice 
would  suffer.  At  present  they  had  the  gentry 
of  the  country  interposing  between  the  Govern- 
ment and  the  people,  and  he,  for  one,  hoped 
they  might  never  see  the  day  when  grand  juries 
would  be  abolished." — From  The  Times. 


ATTORNEYS  TO  BE  ADMITTED. 
Michaelmas  Term,  1849* 


<Qnt(tt*i  ISenrt. 
Clerks*  Names  and  Residences,  To  whom  Articled,  Assigned,  ^c^ 

^nnstron^,  John  Knight,  Whitchurch    .        .        •  George  Harper,  Whitchurch 
Abell,  George  Mutlow,  18,  Orofe-plactf,  Bromp- 

ton  ;   37,    Hanrood-street,    Camden-town ; 

and  Devereux-court,  Temple  ....  Francis  Higgins,  Ledbury 
Amishaw,  Ralph,  18,  Calthorpe- street;  Rugeley ; 

and  New  Boawell-court John  Armibhaw,  Rugeley 

Atkinson.    John    VVilliani,    19,    High«park-gate^ 

South,  Leed«;  and  New  Boavrell-court    .  John  Atkinson,  Leeds 

Aetoo,  Frederick,  6,  Upper  Katon-street,  Belgrare- 

aquare George  Vincent,  King^s-hencb-walk 

Addenbrooke,  Thomas,  49,  King-aquare,  Goswell*     Charles  Pidcock,  Worceater;  Charles  F.  Darirall,- 

road  ;  and  Walsall Walaall 

Arnold,  Thomas,  3,  Albert-terrace,  Hampatead-     Henry   William  Dickinson,  Poole ;  Edwin  New- 
road  ;  KingVbench-walk  ;  and  Yeovil  .         .       man,  Yeovil 
Adams,  Henry  Cranstotin,  2,  Bedford-atreet,  Bed-     Mesara*  Edwards,  Beadon,  and  Henry  Sweet,  Taun- 

ford-row  ;  and  Taunton ton 

Alder,  George  Ralph,  S,  Cork-street,  Burlington- 

gardena Addison,  Tho8«  Steavenson.  Berwick-upon-Tweed 

Allen,  lliomas,  38,  Edward*  street,  Hampstead-road  -, 

and  Hudderafield James  Campey  Laycock,  Uudderafield 

Btgshsw,  John,  jun.,  Mancheater  .        .         .   John  Bogsbaw,  Manchester 

Baynbara,  Walter  Lewis,  3,   Gough-street-north, 

Grays-inn-road ;  and  Daventry        .        ,        ., Edward  Singer  Burton,  Darentry 

Bendle, 'Joseph,  Carlisle Robert  Bendle,  Carlisle 

Bellaira,  George  Clarke,  11,  Sonth<rescent,  Bed* 

ford-square ;  and  Nottingham         •        .        .   Edmund  Percy,  Nottingham 
Bromley,  Edward,  31,  Fitsrov-square    .        •        •   Joseph  W.  Bromley,  South-square,  Gray's-inn 
Bradbury,  Anguatus,  Bedforj-house,  Streatham      •   Benjamin  Hardwick,  Weavera'-hall,  Basin ghall-st« 
Btibb,  (ieoige  Turner,  18,  Seymour-place,  New-    . 

road;  and  £verett-8treet,  Russell-square         •   John  Bubb,  Cheltenham 
Burrougbs,  Francis  Cooper,  9,  Great  Turnstile, 

Lincoln's-inn  ;    Weston-super-Mare  ;   Red-     Henry  Davies,  Weston-super-Mare;  Robert  Daties 

lion-square Wells 

Blake,  Edward,  S8,  Great  College-street,  Camden- 
town        Charles  Blake,  London* wall 

Blake,  James  Alexander,  Wakefield       .        .        .   Joseph  W.  Westmorland,  Wakefield 
Bnimwell.  William  Penney,  15,  Manor-place,  Wal- 

wortli-road ;  and  Holbom        ....   Thomas  Kennedy,  Chancery-lane 
^^Z^f  Tbomaa  Clarkson,  Pond-street»  Hampatead  •    William  Vixard,  Lincoln's-inn-fields 
^"Weit,  Robert  Henry,  Strangeway« ;  St.  Paurs-    . 

ttrrsce,  Great  Randolph-atreet ;   Clevedoo  ; 
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Fkuris;  BteeknoekHitrMt ;  Etfetnr;  Cliftdift; 

and  Clmghtoa Tbomta  Higtoa,  Mancheeter 

Beetholme,  George  Law,  16,  Caatle-atreet,  Holborn  John  Law  Beetholme,  Caatle-Btreet,  Rotborb 

Bartley,  Henry  John,  55,  Weatboame-terrace        •  Cbarlea  Pitt  Bartley,  Westboume-tenace 
Caddy,  Harringtoa.  J,  Cltj-tenrace,  City-mad; 

and  Great  Torrington     .....  WHIimn  Eraa  Priea,  Great  ToRtagtoa 
Challinor,  Joseph,  Leek;   and  Argyle-street,  St, 

Pancras WSliam  CbalKnor,  Leek 

Coare,  Wabion,  S8,  Ererett-atteet,  Rtisaen-equare; 

and  Plymonth         .        .                ,        •        •  James  Valkncoy  KingVbenck-walk 

Cbartiogton,  Alfred  Philip,  Upper  Clapton    .        •  James  Weston,  Jfenchurcb-stteet 
Cleveland,  Heniy,  33,  Gower-place,  Eoston^r.; 

and  Thorpe M.  Rackham,  Korwich 

Carlisle,  William  Tbomaa,  3«.  Church-road,  De 

Beauvoir-square,  West  HackDey    •        .        •  John'Burley,  New-sqnare,  LineolnVinn 

Cox,  Jechonias,  Bridgnorth            .        .        •        •  Thomas  Gitton,  Bridgn^h 

Clark,  Joseph, "^S,  Fiosbury-place          .        .        .  George  Clark,  riosbury-plaoe 

Cart,  George,  2,  Adelaide-road,  Haverstock-hill     .  Robert  Meggey,  London-street 

Clarke,  Frederic  Fuhrmann,  53,  Upper  Bedford-  Thomas  Hamilton ;  Cbaries  Few,  jun,  fieanstti- 

place,  Ro88ell-squai6 street ;  Chariea  U.  Clarke,  Chaacery-laae 

Cox,  Henry,  Bedford-row,  Clapham>rise,  and  West 

Brixton Charles  A.  Dodd,  Billiter-street 

Cathcart,  Robert  James,  Chepstow ;  and  Coleford  .  William  Roberts,  Coleford 

Crosley,  Alexander,  The  Grore,  Camberwell          .  James  Phillips,  Lawrence  Foantney4ane 

Cattell,  Christopher  William,  1,  Brunswick-row, 

Queen-square John  Orde  HsU,  Brunswick-row 

Calthrop,  Thomas  Donnie,  Morden-college,  Black- 
heath            John  S.  Rymer,  Whitehall-place 

Gates,  Francis  Nethersole,  Darenth  ;  and  23,  Fen« 

church-street          .  * George  Gates,  Fenchurch-street 

Clark,  Francis,  16,  Norfolk-street,  Strand ;  Win- 
chester ;  and  Duncan- terrace          .        .        •  James  Lampard,  Winchester 
Collins^  John,  Newton-road,  Bayswater         .        .  James  Bowen  May,  14,  Queen-sqaare,  Bloonubarf 
Cox,  Peter,  jun.,  1,  Belgrave-street,  South  Pimlico  Peter  Cox,  Beaminster ;  John  S.  Gregory,  1,  Bed- 
ford-row 
Chatfield,    Richard    Edwin,  36,   Arundel-street,  Charles  Cbatfield,  Aitstin-friara ;  Edward  Knocker, 

Strand  ;  Dover ;  and  Grafton  Street        .        .  Dorer 

Cann,  John,  12,  Wilmot-street,  Bninswiok-square;  Abraham  Cann,  Nottingham;  Francis  J.  Ridsdal^ 

Nottingham ;  and  Albion-street       .        .         .  Gray'a-inn 

Davies,  Charles,  jun.,  21,  Granyille-square,  Pen-  Charles  Davies,  sen.,  Soatbampton ;  AbdJenkiiu, 

tonville ;  Shirley ;  and  University-street        .  8,  New-inn 
Davy,  Robert  Manning,  Ringwood ;  and  Norfolk- 
street,  Strand          Robert  Davy,  Ringwood 

Dutton,  William  Henry,  64,  Judd-street,  Bruns- 

wick-sqoare WiUiam  Aagnatus  Sadler  FembertonySymondi-inii 

Dewes,  Charles  Saunders,  8,  Northampton^place  ; 

Canonbury-square ;  and  Aahby-de-la-Zouch    .  William  Dewes,  AshbyKle-la-Zouch 
Eddowes,  Thomas  Storer,  23,  Bloomsbury-street, 

Bedford-square;  Derby ;  South<ereseenc ;  and 

Guildford -street            .....  Francis  J.  Jessop,  Derby 
Emmet,  Cbaries  Alexander,  10,  Lansdowne-ter- 

race,  Nottiog-bill            .        •        •        •        .  George  Nelson  Emmet,  14,  Bloomsbuiy-squste 

Forster,  William,  Halifax       .        .        .       •.        .  Edmund  M.  Wa veil,  UaUfaz 
Fielding,  George,   Dover;  Red-Iion-square ;  and 

Featberstone- buildings  .....  Edward  Elwin,  Dorer 

Francis,  William,  39,  Manchester^street,  Graves-  W.  R.  Cope,  Birmingham  ;  E.  A.  Chaplin,  Gny'ir 

inn-road ;  and  Edgbaston        .         .        .'       ,  inn-square 
Ferrier,  Frederick  William,  3.  New  Mtlman-strMt, 

Guildford-street ;  and  Great  Yarmouth  .        .  Cbaries  Cory,  Great  Yarmouth 

Faulkner,  Cbaries  Dnffell,  15,  Lower  Belgrave-  Benjamin  Aplin,  Banbury ;  Benjamin  Willism  Ap- 

place,  Pimlico ;  and  Banboty         .        .        .  lin,  Banbury 
Freeman,   Henry  William,  4,  Foundling-terrace, 

Gray's- inn-road ;  and  Cheltenham  .        .        .  William  Henry  Gwinnett,  Chdtenfaam 
Fell,    George,    1,    Caroline-place,    Queen's-ehD, 

Brompton ;  and  Aylesbury      ....  Henry  Watson,  Ayiesbury 
Farrar,  Frederick  Augustus,  12,  Godliman-stieety 

-^     Doctors'-commons Frederick  Farrar,  Godliman-street 

Oilbert,   Thomas,    18,  Grove-place,  Brompton ; 

King's  Nonon;    Camdea-street ;   end  Har* 

wood-street                    .        •        .        .        .  Thomas  Colmote,  Birminghsa 
Uabb,  Baker  John,  54,  Chariotte-street.  Portland- 

_  .  |P  u? '  Abergavenny ;  and  Durham-place        ,  Baker  Gabb,  Abergavenny 

Goble,Binsted.86,NewmaawiUoet,Osfonl-stre«t,  Cbarlea    Heniy   Binste^   Portsknoiith ;   J.  B. 

andPortsea Loundta,  Naw-inu 
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Greenway,  Richard, Pontjpool      «        ,        •        «  J.G.Pbillpotts,Nei»port;  G*  H.WaUiuBS,  Pontj- 

pool 
GrieTe,  James  Amolm,  Addletton  and  Wands- 
worth       -Fredariek  Pratt  Barlow,  New^bridge^treet 

GauotleU,  George  Henry,  3,  Elm-place.  Queen's  T.  Shepherd,  fioYorlej ;  W.Grabum,  Barton-op«n- 

Em,  Brompton ;  and  Barton-upoo-Homber    •  '    Humber 
GwjDD,  John  Crowtber,  1,  Orange-street,  Blooms- 
bury-sqnare  ;    Thornbary  ;     and    Everett- 

street Edmund  Lloyd,  Thombury 

Games,  William,  Brecon Thomas  Lawrence,  Brecon 

Giles,  Joseph,  Loughborough         •        •        •        .  G.  K.   Emmet,  BloomsburyHK{aare ;  Joseph  Par* 

ker,  Loughborough 
Goode,  Henry  Sale,  43,  Howland-street,  Fitzroy- 

tquare         • Philip  Goode,  Howland-ttreet 

Girdner,  Sladden,  7,  Featherstone-buildings,  Hol- 

born;   Remington-street;    Great    Ormond- 

street            Robert  Fnrley,  Ashford 

Hockio,  Henry  Edward,  19,  Harper-street,  Red- 
lion-square  ;  and  Barnstaple           •        .        .  Charlea  Carter,  Barnstaple 
Hazard,  William  Martin,  Harleston;  and  Heming* 

ford- villas,  Islington William  Hazard,  Harleston 

Hmlsoo,  Benjamb,    Sheffield;   and  Hungerford- 

street Henry  Vidkers,  Sheffield 

Holroyde,    John    Bailey,   3,  St.  Jamea^a-plaee,  William  F.  Holroyde,  Halifax ;  John  Jaques,  Ely- 
New  Cross  -y  Bodney-street ;  and  Halifax        .  place 
flail,  Clarence,  Manohester;   and   Westboome- 

gro?e,  Weat William  plater,  Manchester 

iLeosley,  Thomas  WiUiam,  3,  Great  James-street, 

Bedford*row Daniel  James  Lee,  Bedford-row 

Hawke,  Henry,  Sheffield William  B.  Fernell,  Sheffield 

Hingatono,  Richard,  jun.,   32,  Wharton^treet, 

Lloyd's-square  ;  and  Liskeard        .        .        •  Edward  Hoblyn  Pedler,  Liakeard 
Huniitoo,  Charles,  jnn.,  8,  Camden-square,  Cam- 

berwell           .         .        .        /'      .        .        «  Edward  Byrne,  Southampton-buildings 
Horrez,  Theophilus,  11 ,  Royal- crescent.  Netting  William  P.  Pillans,  Swaff ham ;  Fred.  Defaor,  South- 
Hill        square,  GrayVinn 

Horner,  Edward  Anthony,  6,  BarnardVinn,  Hoi-  William  S.  Vardy,  Finsbury-place ;   J.  Meacher, 

born;  and  Camden«road- villas        .        •        •  Frederick-street 
HoUiDgs,  George,  34,   Park-street,    Grosvenor. 

square    •       ■ John  Stuart,  Field-court,  GrayVinn 

Hicks,  William,  10,  Lancaster-plsce,  Strand;  and 

fiedford'Street '  Philip  Longmore,  Hertford 

Hooter,  Rawdon,  jun,,  3,  Upper  Southampton- 
street,  Pentonville;   George-etreet,  Eustnn-  Charles  Cook,  New-inn,  Strand;  R.  B.  Sanders, 

square    .,•••.••  New-inn,  Strand 

Hopk,  Charles,  86,  Glouc^ter-place,  Kentish  Town  John  Luke  Welten,  Condui^street 
Hawkea,   Jonathan  Blundell,   7,   Ualsey«temce, 

Chelsea;  and  Clifton      .         .        /       •        • ' Francis  Rldout  Ward,  Briktol 

Heap,  William,  jun.,  Welborn        ....  Luke  Thompson,  York;  William  Smith,  jun.,  York 
Hargraye,  Edward,  The  Grove,  Blackheath    .         . "  William  Ghrimes  Kell,  Bedford-row 

Humphreys,  Charles  OctaTius,  119,  Newgate-street  William  C.  Humphreys,  Newgate-atreet 

Hart,  Thomas  Glover,  19,  Keppel-street,  Russell-  .          _                  ,  . . 

square  .         .....        ,*  Thomaa  Hart,  Reigale ;  Henry  Batt,  Dyer's-hall 

Hemming,  Frederick  Charles,  146,  Strand ;  Brid- 

port ;  and  Greenwich James  Templer,  Bridport 

Hargrove,  Jamea  Sidney,  York       .        .        .        .  Luke  Thompson,  York 

Harrison,  Albert,  IS,  Cl>ffi»rd's-inn.;  and  Everett*    *  Alexander  Sherman, "Bedford;  J.  Stevenson,  Kinj^'a 

Bireet     . road,  Bedford-row 

Harris,  Albert  Domett,  64,  Ely-place,    Hoaton 

Old  Town       .        ...        .        .        .'Frederick'Carrltt,  BteinghaU^treet 

Jackson,   Robert   Edwin,    S7,    Frederick-street,    'James  Groves,  jun.,  25,  Charlotte-SUeBt,  Bedford- 

Cray's-inn-road ;  Tavistock-place;  Wellington  square 
Jennijiga,  Thomas  Smith,  64,  Judd-atreet,  firana- 

wick-aquare            •    ' Edward  Jennings,  9,  Chancery-lane 

Jacomb,  Frederick  Willism,  4,  Cloudesley-square,  W.Jacomb.  Huddersfield;  A'.Van  Sandau,  King- 

,     Islington ;  Hudders6eld  ;  Upper  Cbpton        .  »treet,  Cheapside 

Inglcby,  Clement  Manafield,  «0,  QueenVterrace,  Clement  Ingleby,  Birmingham ;  George  P.  Wragge, 

Bayswater ;  and  Spring-«atreet,  Faddington      ,  Birmingham 
Jokes,  Alfred  Meredith,  72,  A lbert-Btreet,Mor- 

nington  swoent;  and  Edgbaaton   ,        ,        .  George  P.  Wragge,  Birmingham 

Jeakyn,    Osbora    Augustus,    «9,    Conpice-row«  *                                         «,       , 

^    Clerkenwell  j  and  Arthur^tr«et      ,        .        .  William  Sanger,  Essejt-court,  Temple 

K«atr£raBoitf  Jaekfeon,  jun.,  Uanvptoa          .,        . .  I'rancis  J.  Kent,  aen.,  Hampton 
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Kingdon,  Ptnl,  Exeter;  NorUmmbeiland-ftreet ;  S.  D.  Divbyehire,  Hincliesier;   Edwvd  Hot 

and  Edward-etreet Boberts,  Exeter 

King,   George    Farquthanony    S,   Manor-villas, 

Upper  Holloway F.  Oavry,  13,  Tokenbouse-yard 

King,  Robert,  59,  Arlington-street,  Camden  Town  .  Leonard  Hicks,  Gray*s  inn-sqaaia 
King,  Riobard  Cbapman,  45,  Gower-street,  Bed- 

ford-square ;  and  Wellington          .        .        .  Jobn  Frederick  Isaacson,  Norfolk-street,  Stia&d 
Leecb,  Alexander  Johnstone,   Maidenstone-bill, 

Greenwicb,  and  Deptford        ....  Cbarles  Calvert  Corner,  Mark-lane 
Last,  Charles  Jobn,  19,  Hanorer-cottagea,  Park- 
road,  Regent*s-park ;  and  Bedford          .        .  Alexander  Sbarman,  Bedford 
Markbjr,  Henry,  16,  Windsor-terrace,  Vauxball- 

road,  Pimlico  ;  38,  Liverpool-street,  Argyle-st.  Jobn  Crabtree,  Halesworth 

Mann,  Henry  Jobn  Maraball,  Manchester      .        •  James  Gill,  Manchester ;  Edward  Bent,  Manebes. 

ter 

Miller,  Jobn,  Eastfield,  Westbnry-upon-Trym        .  George  Frederick  Peters,  Bristol ;  Henty  Abbot, 

Bristol 

Miller,  Francis,  45,  Liverpool-street ;  54,  Spencer-  Heniy  Jobn  Mant,  Bath  ;  Frederick  Maples,  F^^ 

street,  Northampton-sqaare    ....  derick's*place 
Moser,    William    Paitson,    4,    Box  worth-grove, 

Richmond-road,  Islington,      ....  Robert  Moser,  Kendal 

Martin,  Timpron,  Everton,  near  Liverpool     .        .  John  Neal,  Liverpool 

Moxon,  Henry,  105,  Kbary-streec           .        •        .  George  Dunn,  f .  Raymond-bnildinga 

Miller,  Charles  Samuel,  Brixton-hill        .        .        .  Samuel  Fredenck  Miller,  Sussex-chambers,  Dq1r> 

street,  St.  James's 

Massey,  Henry  Eyre,  fl.  Lee-street,  Kingsland-  Richard  B.  Andrews,  Epping  ;  Thomas  Eaton,  10, 

road ;  Cumming-street  North         •        .        .  Grays*s-inn-sqnare 

Norwood,^JohnDobree,65,  King  William-street;  William  Crutlenden,  Asbford;    Richard   Dawis, 

Ashford         .         ......  Angel-court 

Nalder,  Geoige  William,  Long  Ashton           .        .  Frank  I.  Nalder,  Shepton  Mallet;  Alfred  Hende^ 

son.  Broad-street  - 
Pollard,    Samuel,    46,   Wharton-street,    Lloyd- 

aquare;  Rutland-street';  Cumberland-terrace  •  Jobn  Bassett  Collins,  Bodmin 
Pender,  William  Rous  Tresilian,  «9,  Villiers-street, 

Strand ;  Falmouth Francis  Pender  and  William  James  Genn,  Faknootii 

Peterson,  Robert,  Rock- park,  Chester  ;  10,  Alfred- 
street,  Islington Henry  Christian,  Liverpool 

Pearce,  James,  16,  Brunswick-parade,  Bamsbury- 

road Charles  Holmes  Bower,  Chancery-lane 

Pinniger, Broome, 20. New Ormond-street, Lambda  Broome  Pinniger,    Newbury;    Charles   Parens, 

Conduit-street ;  13,  Warwick-courr,  Holborn  .  Temple-chambers 

Parker,  Reginald  Amphlett,  11,  Canonbury-place,  Arthur   Ryland,  Birmingham ;   Robert  Jackaoa, 

Islington Bedford-row 

Peake,  Thomas  Hugh,  7,  Little  Ormond-street ; 

17,  Torrington-square William  Peaks,  11,  New  Palace-yard 

Postans,  Richard  Broadburst,  21,  College-street,  Robert  Marriott.  Colchester;  John  Frederick Ro- 

Islin^on ;  Hadleigh binson,  Hadleigh 

Pemel,  Richard,  22,  Baker-street,  Lloyd-square ;  J.  Gorney,  Stroud ;  G.  Wathen,  Stroud ;  E.  C. 

Stroud Little,  Stroud 

Plowrigbt,  John   Stenson,   1,  Southgate-terrace, 

Islington  ;  Nottingham            ....  George  Moline  Cowley,  Nottingham 

Pitman,  William,  jun,  Newington-green       •        .  Charies  Fiddey,  Paper-buildings 
Petgrave,  Ezek.  C.  T.  Johnson,  17,  Cecil-street, 

Strand ,  Philip  Richard  Falkoer,  Newtrk-npon-Trent 

Pulman,  William  Thrush,  24,  Surrey-street,  Strand  Edward  Hemingway,  Leeds 

Page,  George,  King's  Norton         ....  George  Au&^ustus  Page,  Birmingham 

Park,  James,  5,  Lloyd-street ;  Lancaster ;  Csstle-  William    Robinson,    Lancaster ;    William  DBna. 

street.  Falcon-square       ......  Lancaster 

Hutter,  William,  Adelaide-road,  Haverstock-hill    .  Thomas  Munnings  Vickery,  25,  Lincoln's-tno-fi«Ms 
Reynolds,  John  James,  107,  New  Bond-street ; 

Hereford Thomas  Hard  wick,  Hereford 

Roberts,  Llewellyn  Lloyd,  21,  Mabledon-pUce       ,  Arthur  Troughton  Roberts,  Mold;  Jobn  Hngbes, 

Bangor 

RowsoD,  Alfred,  28,  Everett-street,  Russell-sq.     .  Peter  Nicholson,  Warrington 

Robinson,   Cbarles  Thomas,    Su  Neot's;    New  Octavius  R.  Wilkinson,  St.  NeotS)  W.M.Beoettf 

Millman>street ;  Harcourt-buildings        .        .  Raymond-buildings 
Richard,  Thomas  Morton,  6,  Diddington-place, 

UangoIIen Charles  Richards,  Llangollen 

Reed,  Paul  Oct.  Haytborne,   60,  Bread-street, 

Bridgewater ;  Bennet-street  ....  Henry  Reed,  Bridgwater 
Roberts,  Hsrry  Dawson,  Fainswick ;  12,  Clifford's 

.ion William  Mosson  Kearas,  Rad-Koo^uars 

Richardson,  Joseph,  Liverpool       ....  James  Otley  W«t8on,  Liverpool 
Reed,  George  Barras,  2,  SidmoQtb-atreet,  New- 
castle-upon-Tyne     WilUam  Edward  Broekett,  NewcttdA-npoihT/BS 
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Reed,  Joiaph  Jamei,  5, Glonoestor-atnet,  Qaeen-     Antbony  Guj,  Lymini^n ;  George  Robins,  New- 
square  inn  «.  ,     ,        V  _i 

Robinson,  William,  York        .        •        •        .        ,   Richard  Wilson,  York ;  William  Ricbardson,  York 

Rickman,  Philip,  Tottenham  ....    George  Augustus  Crowder,  57.  Coleman-street 

Rndge,  William  Joseph,   27.  Crown-row,   MUe     John  Smith,  Lemsn-streel ;  Walter  Charles  Yen- 
find  ;  Mitre-square,  Aldgate ;  and  Alfred-at.  •       ning,  Tokenhouse-yard 

Smith,  George  Frederick,    High-street,    Homp- 

Btead ;  Maidstone  •         .         .         •        •   Richard  Hart,  Maidstone 

Sills,  William,  34,  Momington-crescent         .        .   John  Arnold,  Birmingham 

Senior,  James  Christopher,  Twickenham  ;  New  Inn   Charles  James  Abbott,  Nevr-inn 

Stretton,  Clement,  3,  Compton«street  East,  Blooms- 
bury  ;  Leicester Joseph  Harris,  Leicester 

Soutball,  Thomss,  30,  Notting-hill-terraca      .        •   Willism  Laslett,  Worcester 

Spoffortb,  Markbam,  Howden        •        .        •        •   George  England,  Howden 

Sinitb,  James  Nimmo,  it,  Ererett-street,  Russell- 
square  ;  Birmingham      .        .        •        ,        •   Robert  Gillam,  Birmingham 

Stilirell.  Jttmos,  New  Windsor       ....    Charles  Stuart  Voules,  New  Windsor 

Sbavr,  Francis,  81,  Hatlon-garden;  DerbT     .        .    William  Williamson,  Derby 

Sprolt,  Walter,  7,  Staple-inn  j  Yeoril    . '      .        .   Richard  Ra?en,  King's-bench-walk  \  rhomns  Lyon, 

YeoTil 

S«lbj,  Thomas  Donaldson,  6 J .  Spencer-street,  St 

John's^ireet-road ;  Alnwick  .         ,        .   Gerard  Selbr,  Alnwick  j  r.  ti  ii 

Spoffortb,  Ssmnel,  KinMton-upon-Hull  .        ,   Joseph  B.  Burland,  South  Cave ;  Edward  U  ueil. 

Hull 

Simon,  Robert,  Oswestry       .        ,        .        .        ,   Richard  Jones  Croxon,  Oswestry 

Sole,  Henry,  2,  Ampton-street,  Gray's-inn-road;     Edward  Sole,  Devonport;    Henry  Tucker,  Jan., 
Deronport Plymouth 

Skeichley,    William,   5,  Lamb's  Conduit-street ;     John  Whall,  Worksop;  Philip  R.Falkner, Newark- 
Newark  upon-Trent        upon-Trent 

Tozer,  John  Hellrer,  11,  Caroline- street,  Bedford- 
square  ;  Teignmouih  ;  Kenton-streei      .        .  John  Chappell  Toser,  Teignmoutb 

Thomson,  Benjamin  James,  Birkenhead         .        •   John  Whitley*  Liverpool 

ITiompion,  William,  4,  Clarendon-villa,   Edith-  ^    , 

grove,  New  Brompton Richard  Weston  Parr,  Poole 

Tucker,  Samuel  Ward,  «2,  Surrey-street,  Strand ;  «     ^    . 

Gerrwl-street.  Islington ;  TokenhouseyBrd    .   Philip  Mathews  Chitty,  Shaftesbury  ^ 

Tirigg,  Francis,  Burslem ;  Thames-parade,  Pirn-     William  Edward  Twigg.  Burslem ;  Benjamin  Pnce, 
lico ;  Gloucester-place,  Chelsea      .        .        .      Ironmonger-lane 

Templer,  Charles  Cophmd,  Leeds ;  Greenwich      .  James  Templer,  Bridport;  Henry  Augustus  Icm- 

pier,  Bridport 

Tjtherleigh,  Robert,  5,  Norfolk-street,  Strand ;  ^        ^  .  .    «.j       ..    * 

ToTistock-place ;  Leigb-street         .        ♦       .  Thomas  Kennett,  J,  Great  Knight  Rider-street 

Tindall,  John,  jun.,  Hallon,  near  Runcorn      .        .  Joaiah  Varey,  Manchester  and  Runcorn 

Warner,  AWnon,  Blackheath        ....   Henry  Maaterman,  Bucklersbury 

>Vat80D,  Alfred,  Shooter's-hill ;   40,  Momington-  ,  ^      ^ 

^   place,  Hampstead-road Robert  Watson,:62,  Moorgate^treet 

Wood,  Charles  Paul,  S,  Red-lion-sqoare ;  Chip- 
penham   Gabriel  Goldney,  Chippenham 

JVaiwn,  William,  Hedon James  Iveson,  Hedon  '  virui*-i -.1 

Whitehead,  Mark  Henry,  Hungerford    .        .        ,   Henry  Whitehead,  Rochdale  ;  George  Whitehead 

Bury 

Walter,  Octavius  Gardner,  41,   Frederick-street, 

Gray's-inn-road ;  Oldburylodge,  SomerseUhire   John  Frederic  Reeves,  Tannton 

Wasaey,  Arthur  Henry,  60,  Lamb's  Conduit-st.;  .         „.     . 

Bristol Henry  Andrews  Palmer,  Bristol 

Waiu,  William,  1  J,  Wilmot-atreet,  Russell-sq. ;  ^      .     , 

Viacent-terrace,  Islington;  Lamb's  Conduit-st.  John  Wadsworth, NotUngham 

"ere,  Anthony    Berwick,    89,   Frederick-street, 

Gray's-inn-road;  Bath;  and  FurnivalVinn    ,    Frederick  Dowding.  Bath 

Wood,  James,  Radford Robert  Leeson,  NotUngham-,  Charles  A.  Welby, 

Nottingham 

y;«og,  Thomaa  Twining,  Heath-street,  Hampstead  .   Thomas  Wing,  Gray's-inn-square 

Westhorp,    George,    5,    New    Millman-etreet ;  .  ,       «  j 

Brentwood Francis  Newcombe  Landon,  Brentwood 

Wilkinson,    William    John,  42,  Little   Britain; 

King's-Toad ;  Kingston-upon-Hull  .        .    John  Wilkinson,  Hull 

Woolmer,  Shirley  Nettleton,  15,  Norfolk-street,  , .      ,  ,   .      ^  , . 

ParWane Meabum  Tatham,  «4,  Lincoln Vinn-fields 

Wmy.  WiUUm,  jun..  8,  Harrington-sqoare     .        .  Jackson  Walton  i  Pavid  EisUne  Forbes,  8,  Warn- 

ford-court 

Watsrbonse,  Thomas,  1,  Northport-street,  and  50, 

Upper  John-street,  Hojcton     .        .        •        .  John  Mawn,  Bilston 
;g.  John  Stone,  46,  LiiicolnVinn*fields ;  tt,  .,.,.«.      i  .   • 

Mscklenburgh.s9uare     .        ,        .        .        ,  George  H«rb«rt  Kindeiley,  Lincoln'* 


Attonuys  to  he  AdadMLr-'Swfgww  CmKriB:  F.  C.  o/Bngkmd. 

Wwiliika,  WiHianiOniM,l3^C«iid0a.stiwt,Sovtis.    BoWft  CbMv;  Hmkj  Bnyler  W^Arin^  K«i|V 

Camden  Town        •••.•«.  beu^w^Uc 
Wbitfa^  George  Thomas,  57,  GrMtC«itle«UMi; 

Henrietta-street,  CaTeBdiab-sqnare  »        ..  Qeniy.  WOUmm  Woodbooaay  Neir-flq^  LbcoU'tpiu 

Webster^  Henry^52,  Harrington  sqaare;  Sfaeiieid; 

Euston-aquare  ;  Euston-grove  .        »        •  JTanes  Wflaoa,  Sheffield 

Wells,  William,  18,  Upper  Phillimore-place,  Ken- 

sington ^o^rt  Brotherson  Upjlon,  fO^  Aitftin  Triars 

Ward,  William,  Sufford        •        •        •        .        »  Charles    Bradford    Paflsmsn,   Stsflbcd;    WiDm 

Bower.  Stafford 
Yoang,  Henry  Wells,  95,  Guilford-street       •        .  Robert  Yosog,  BttlU  ;  JoIa  JeMph  Fisia,  €«ii- 

.  ford-street 

Added  to  the  List  pursuant  to  Judges  Order, 

Brewster,  John  Thompson,  Nottingham  .        .  John  Brwrster,  Nottwgbam 

Krederer,  Edivard  Joseph,  f,  SMab-plaee,  King*-  H«nry.  Swap,  Great  Knight  RideMtreet,  Doctors- 
land-road         ...*.#*      compions  ^.    ,       «.  ^ 

Llojd,  Thomas,  Newtown Tbomas  Orew  and    Charles   Thomas   Woosaam, 

Newtown 

Rayson,  Edward  Knowles,  112,  Broob-aliMt,  Mark  Fotbergill,  Selby;  George  HodgtitMon, 
West-square Thome;  Charles  BeM>  Bedtold^row 


RECENT  DECISIONS   IN  THESUPERIOR   COURTS- 

AND    SHORT    NOTES     OF    CASKS* 


Moritt  V.  Walton.    June  25, 1849- 

CONFIRMATION   OF  MASTBR'S   REPORT. 

Held,  that  the  Court  will  not  cot^rm  the 
Master's  report  in  a  stUt,  if  the  obfeet  of 
the  reference  has  not  been  answer^,  and 
therefore,  where  a  reference  was  directed 
as  to  the  proceedings  in  a  suit,  and  whether 
they  ought  to  be  stayed  or  not,  and  no  an- 
swer had  been  given  thereto  by  the  Master, 
the  suit  was  directed  to  proceed,  and  a  re- 
ference  back  to  be  made. 

This  suit  was  instituted  in  1841,  by  certain 
persons  claiming  to  be  entitled  to  the  Manor  of 
Bowes,  in  Yorkshire,  under  a  trust  deed  dated 
in  1682.  A  decree  was  made  in  1843,  referring 
it  to  the  Master  to  ascertain  the  several  interests 
of  the  parties,  and  a  further  reference  as  to  the 
proceeaings  taken  before  the  Enclosure  Com- 
missioners, in  regard  to  the  deduction  of  title, 
and  whether  it  would  be  for  the  benefit  of  the 
parties  to  suspend  the  proceediags  in  the  suit, 
and  upon  what  terms.  By  the  report,  the 
Master  found  that  it  was  necessary  to  obtain 
an  act  of  parliament  to  get  over  &e  difficulties 
of  working  the  suit,  and  that  the  proceedings 
before  the  Commissioners  had  proved  abortive. 
The  trustees  under  the  deed  then  presented 
their  petition  for  the  confirmation  of  the  Mas- 
ter's report,  and  several  defendants  presented  a 
cross  petition,  praying  that  the  suit  might  be 
proceeded  with,  ioA  a  fefbrence  back  to  the 
Master,  as  directed  by  the  original  decree. 

Stuart  and  Ueadlam  for  the  trustees  under  the 
will ;  Bethell  and  Smythe  for  the  cross  petition; 
Chandless  and  WUlcock  for  the  other  parties* 

The  rice-Chancellor  said,  that  the  Court 
could  not  confirm  a  report  which  had  not 


answered  the  object  of  the  reference,  and  tint 
if  the  parties  could  not  come  to  some  arrangv- 
raent  the  suit  must  proceed  as  prayed  by  the 
cross  petition. 

BlundeU  v.  Gladstone.    June  29. 1849. 

will.— CONSTRUCTION. — TRUET  PROFEETT. 

Upon  construction  of  a  wiU,  held,  that  eer- 
tain  lands  were  not  held  by  the  testator  » 
trust,  and  that  they  therefore  passed  snder 
the  general  devise  in  the  will, 
Henry  BLDNDRLL^byhis  win  bearing  (bte 
November,  1843,  gave  all  and  singtdar  his 
manors,  messaaces,  lands,  tenements,  and  he- 
reditaments, ana  also  all  and  singular  bis  reil 
estate- whatsoever  and  wheresoever,  (cicfpt 
the  hereditaments  thereinafter  particolarlr  di- 
rected,) of  or  to  which  he,  or  any  perBoa  or 
persons  in  trust  for  him,  was  or  were  seiied  or 
entitled  for  any  estate  of  freehold  or  inheritaaee 
in  possession,  reversion,  remainder,  or  expect^ 
ancy,  to  his  trustees  and  executors,  their  ban 
and  assigns  for  ever,  upon  the  tmsts  therein 
mentioned.  The  testator  also  devised  his 
farms  in  Aughton  and  his  farm  in  Lydiste  to 
the  Rev.  Thomas  Robinson,  of  Liverpool.  The 
testator  had  two  farms  in  Aughton :  Molr* 
titax.  Farm,  which  was  his  absolute  propeity^ 
and  Shepherd's  Farm,  which  had  onguiallf 
bielonged  to  Lady  Margaret  Anderton.  sod  had 
been  dedicated  for  the  maintenance  of  the 
Roman  Catholic  priest  of  Lvdiate^  Under 
these  circumstances  this  suit  had  bsen  ioeti- 
tuted  for  the  administratiott  of  the  estate,  and 
the  Vice-Chancellor  of  England  had  held,  that 
both  farms  passed  nnder  thfs  gsaend  dewOy 
bnt  on  appeal.  Lord  Chancellor  Lyndfamt  had 
referred  it  to  tiie  Mvstes  to-  sscertain  what 
I  farms  the  testeter  had  in  Aughton,  and  whether 
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tfieyw«ra  lield  on  any trasti.  Brtbe  report 
Ae  Master  foand  that  Shepherd'^  Farm  was  a 
tnut  estate  under  a  declaration  of  tniat  in 
1793,  to  which  the  testator  and  his  father  were 
pnties,  and  was,  therefore,  designated  in  the 
specific,  and  excluded  from  the  general,  devise. 
A  petition  was  therefore  presented  by  the  heirs- 
tt-lawof  the  testator  to  confirm  the  report,  and 
a  cross  petition  by  the  plaintiff,  praying  a  de- 
claration tliat  the  farms  were  not,  nor  was  either 
of  them  held  on  trust,  and  that  the  Master 
miffht  review  his  report. 

ietkell  and  CampbeU  for  the  plaintiff  con- 
tended, that  as  there  was  no  deed  produced  by 
lady  AndertoD,  the  devise  as  to  Shepherd^s 
Fann  was  void  under  the  Statute  of  Frauds, 
and  therefore  passed  under  the  general  devise. 

J.  Parker  and  Fleming  for  the  heirs- at  lew ; 
MaUns,  Roli,  Hodgson  and  Witham  for  other 
parties* 

The  Vice-chancellor  said,  that  there  was  no 
trust  whatever  attaching  to  the  testator's  estate 
of  Shepherd's  Farm  and  diat  the  report  of  the 
Master,  finding  that  these  lands  were  held  in 
trust,  was  erroneous. 


Sumter  r*  Fergumm.    Jane  13, 1849. 


17t(c«arkancsnor  UttCgtt  lOvntt. 

Exparte  London  and  Manchester  Direct  Inde- 
pendent  Railway  Company  {Remington's  line). 
June  12, 1849. 

J0n?T-8TOCK  COMPAKY.  —  BOLICITOR  TO 
OFFICIAL  MANAGER. — JURISDICTION  OF 
MASTER. 

Held,  that  the  solicitors  to  the  official  ma- 
nagers  qf  a  joint-stoch  company  under  the 
11  4*  13  ^*ct,  c,  45,  mnst  be  appointed 
vUh  the  concurrence  qf  both  managers  : 
Held  also,  that  the  Master  has  power  to 
discharge  a  petitioner  under  that  act  from 
further  attendance. 

In  this  case  the  Master  had  approved  the  ap- 
pointment of  Messrs.  J.  and  W.  Galsworthy,  as 
solicitors  to  the  official  managers  to  the  above 
company  under  a  reference  for  winding  up  the 
company,  according  to  the  provisions  of  the  11 
&  12  Vict.  c.  45,  and  had  also  discharged  the 
original  petitioner  from  attendance  upon  him, 
but  without  directing  any  other  partv  to  attend 
inKeu  thereof,  except  the  above  solicitors.  The 
petitioner  so  discharged  had  appealed  to  the 
liord  Chancellor  and  the  House  of  Lords  from 
the  order.  Upon  exceptions  to  the  Master's 
report, 

J.  Russell,  Bacon,  TV.  T.  5.  Dante/,  Stevens, 
J'  H,  Palmer  and  Glasse,  appeared  for  the 
several  parties. 

,  The  Viee-Chancellor  held,  that  as  the  so- 
licitors had  not  been  appointed  with  the  con- 
currence of  both  the  official  managers,  the 
aroointment  was  not  valid,  and  that  part  of  the 
order  must  be  discharged.  It  was  clearly 
within  the  Master's  power  to  discharge  the 
petitioner  from  further  attendance,  but  as  the 
circumstances  had  altered,  there  must  be  a  re< 
foence  baek  to  review  the  order. 


INJUNCTION. — AGREEMENT  NOT  TO   PRAC« 
TI8E   AS   SURGEON. — ^DAMAGES. 

Where  the  plaintiff,  a  surgeon  at  MaccleS" 
field,  agreed  to  employ  the  defendant  as  an 
assistant  to  him,  under  certain  stipulations, 
one  of  which  was,  that  the  defendant  should 
not  practise  in  that  town  or  within  seven 
miles  thereof,  an  injunction  was  granted  to 
restrain  the  defendant  from  so  practising^ 
although  the  plaintiff  had  proved  the  500/. 
penalty  which  had  been  recovered  in  an 
action  under  the  bankruptcy  of  the  </e- 
fendantj  but  the  proof  of  the  damages 
was  to  be  expunged,  and  that  for  the  costs 
allowed, 

Joseph  Dendy  Sainter,  who  practised 
as  a  surgeon  at  Macclesfield,  had  engaged  the 
defendant,  William  Edward  Ferguson,  as  his 
assistant,  under  an  agreement  of  the  12th 
April,  1848,  at  a  salary  of  80/.  a  year  at  first, 
to  be  afterwards  raised  to  100/.,  and  the  de- 
fendant covenanted  not  to  practise  at  any  time 
in  his  own  name  or  in  the  name  or  names  of 
any  other  person  or  persons  at  Macclesfield  or 
within  seven  miles  thereof,  under  a  penalty  of 
500/.  The  defendant  having  been  dismissed 
from  the  plaintiflf  s  employment,  and  an  action 
having  been  brought  against  him  for  criminal 
conversation  with  the  plaimUfifs  wife,  a  verdict 
was  obtained  therein.  The  plaintifif  afterwards 
moved  for  an  ininnction  to  restrain  the  de- 
fendant, who  had  commenced  to  practise  on 
his  own  account  at  Macclesfield,  from  so 
doing,  but  the  motion  was  ordered  to  stand 
over  until  the  plaintifif's  right  had  been  esta- 
blished at  law.  An  action  had  been  ac- 
cordingly brought,  and  a  verdict  had  been 
returned  for  the  plaintiff  with  500/.  damages, 
and  a  rule  to  set  aside  the  verdict,  on  the 
ground  that  the  agreement  was  in  restraint  of 
trade,  had  been  refused  by  the  Court  of  Com- 
mon Pleas,  llie  defendant  having  subse* 
quently  become  bankrupt,  the  costs  under  the 
action  and  the  500/.  damages  had  been  proved 
under  the  fiat.  The  motion  for  an  injunction 
was  now  renewed,  the  legal  right  having  been 
established. 

Olasse  in  support  of  the  motion;  Lewin, 
contrit,  contended  that,  as  the  plaintifiT  had 
gone  in  under  the  bankruptcy,  he  could  not 
enforce  his  claim  in  another  Court. 

The  Vice-Chaneelhr  said,  that  the  plaintifiT 
had  the  option  of  forbidding  tlie  defendant 
firom  practising  at  Macclesfield.  The  proof, 
however,  of  the  damages  was  erroneous,  and 
therefore  this  injunction  would  be  granted 
without  delay  upon  the  proof  being  expunged. 
The  plaintiff  is  entitled  to  the  costs  of  the 
action,  and  may  prove  for  them ;  and  as  the 
proof  would  have  been  admitted  on  application 
to  the  Court,  the  proof  having  been  made  is 
immaterial. 

Baparte  Moss,  in  re  Davis.    Jnly  9, 1849. 
banker's   hen    on    shares   deposited 
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WITH  THBU  FOR  COSTS  UNDBR  A  BANK- 
RUPTCY. 

Held,  that  hankers  who  had  advanced  money 
to  a  bankrupt  for  the  purchase  of  shares 
which  were  deposited  with  them  as  security, 
were  entitled  to  their  costs  thereout,  al- 
though no  receipt  or  memorandum  of  the 
payment  was  made  ;  it  appearing  that  in 
such  transactions  none  was  necessary. 

Certain  bankers  had  advanced  to  the 
bankrupt  a  sum  of  monev  paid  by  him  upon 
the  purchase  of  shares,  wnich  were  deposited 
with  them  by  way  of  security,  and  for  which 
there  was  no  memorandum  or  receipt.  It  ap- 
peared, however,  that  it  was  not  the  custom 
for  any  such  memorandum  or  receipt  to  be 
given  in  such  transactions.  A  petition  having? 
£een  presented  by  the  bankers  for  their  costs 
to  be  paid  out  of  the  security  deposited  in  their 
hands. 

Bacon  for  the  petition ;  Brodrick  contr^. 

The  Vice-Chancellor  held,  that  the  pcti- 
-tioners  were  entitled  to  their  costs,  and  or- 
dered them  to  be  paid  out  of  the  securities  de- 
posited with  them. 


Outcn'g  ISenrt). 

(Before  the  Four  Judges.) 

Smith  V.  Reginam.    Jan.  24,  25,  June  2, 1849- 

INDICTMENT  AT  BOROUGH  SESSIONS  WHILE 
JUDGES   SITTING    IN   ASSIZE. 

Held,  that  a  recorder  of  a  borough  can  try  a 
prisoner  at  the  borough  sessions,  although 
the  judges  of  assize  are  present  in  the  same 
county , , 

This  was  a  writ  of  error  by  a  prisoner  who 
liad  been  convicted  of  felony  by  the  Recorder 
of  Manchester,  and  sentenced  to  be  transported 
for  10  years.  The  ground  of  error  assigned 
was  that,  as  at  the  time  of  the  conviction  the 
judges  of  assize  of  oyer  and  terminer  and 
general  gaol  delivery  were  sitting  for  the 
<:ounty  at  Liverpool,  the  Recorder  had  no 
authority  to  try  the  prisoner, — 1st,  because  on 
the  coming  of  a  Superior  Court  the  jurisdic- 
tion of  an  Inferior  Court  was  suspended,  on 
the  principle  that  in  prasentid  majoris  potestas 
<:essat  minoris  2  and  2ndly,  because  the  grant 
-of  a  commission  by  the  Crown  determined  all 
commissions  of  the  same  nature. 

ITie  Recorder  of  Manchester  was  appoint 
finder  the  »&  6  W.  4,  c.  76,  (the  Municipal 
Corporations'  Amendment  Act,)  and  was  em- 
powered, under  section  105,  to  hold  Quarter 
Sessions  which  were  to  be  Courts  of  Record 
and  to  have  cognizance  of  all  matters  cog- 
nizable by  any  Court  of  Quarter  Sessions  for 
counties. 

Hodges  appeared  for  the  prisoner  against  the 
conviction,  which  was  supported  by  Welshy, 
•     Cur,  ad,  mdt. 

The  Court  (June  2)  now  delivered  judgment, 
and  held  that  the  jurisdiction  of  the  Sessions 
continued  and  was  not  suspended  by  the  com- 


missions to  the  judges  of  assize  of  oyer  and 
terminer  and  general  gaol  delivery,  as  the 
judges  of  assise  were  not  a  Court  of  Error  from 
the  Court  of  Quarter  Sessions,  and  as  the 
commissions  to  the  judges  of  assize  were  not 
similar  to  that  of  the  commission  of  the  peace,— 
the  one  being  permanent  and  not  assigned  to 
deliver  the  gaol,  and  the  other  only  temporaiy 
and  did  so  assign.  If  the  commissions  of  the 
peace  were  suspended,  there  must  be  new 
commissions  issued  after  every  assize,  which 
was  not  necessary;  but  the  Quarter  Sessuins 
should  not  be  held  during  the  gaol  delireir. 
The  trial  of  the  plaintiff  was  therefore  ralid, 
and  judgment  must  be  affirmed. 

Hegina  v.  Mott,    June  6,  1849. 

SEALER  OP  CHANCELLOR  OP  DIOCSSE  OF 
LICHFIELD. — OPFICR  HELD  DURING  GOOD 
BEHAVIOUR. 

Held,  that  the  sealer  or  seal- keeper  of  th 
Chancellor  of  the  Diocese  oflAchfeld  held 
that  office  during  good  behaviour  and  nst 
during  pleasure. 

The  defendant,  John  Mott,  madearetuni 
to  a  writ  of  mandamus,  commanding  him  to 
deliver  up  the  seal  of  office  as  sealer  of  the 
Chancellor  of  the  Diocese  of  Lichfield  to  Sin- 
clair  Ching,  who  claimed  to  be  entitled  thereto, 
that  the  sealer  was  appointed  by  the  Chancellor 
of  the  diocese  for  the  time  being,  and  that  br 
immemorial  usage  he  held  the  office  during 
good  behaviour  and  the  continuance  in  offia 
of  the  appointing  Chancellor.  It  appeared  that 
the  defendant  had  been  appointed  by  the  Rer. 
Dr.  Law,  the  Chancellor  of  the  diocese,  on  the 
15th  February.  1821,  to  the  above  office,  under 
letters  patent,  and  that  the  prosecutor  was  ap- 
pomted  on  12th  June,  1847.  Issue  was  joined 
on  the  facts  in  the  return,  which  was  tried  at 
the  Staffordshire  Sunmier  Assises,  1848,  before 
^V^>  tB.,  and  a  verdict  was  given  for  the 
Crown,  subject  to  a  special  case,  whether  the 
office  was  held  during  pleasure  or  during  good 
behaviour. 

Alexander,  Q.,  C,  and  Keating,  QL  C,  for 
the  Crown;  Sir  F.  KeUy  and  Cripps  for  the 
defendant. 

The  Court  said,  that  as  there  was  no  cri- 
dence  of  any  of  the  defendant's  predecessors 
in  office  having  held  their  appointment  daring 
pleasure,  but  as,  on  the  contrary,  there  was  eri- 
dence  that  it  had  been  held  during  good  be- 
haviour, there  must  be  judmnent  for  the  de- 
fendant. 

Regina  v.  KendaU  and  others,    June  6, 1849. 

NBW  TRIAL. — INDICTMENT.— SUBPSrSK. 

A  rule  for  new  trial  on  the  ground  prineipafl^ 
of  surprise--one  of  the  defendants  kaei^ 
been  called  as  a  witness-^wss  refuted  <f» 
the  ground  that  thai  evidence  was  righ^i 
given  and  negatived  other  eonstruetum 
sought  to  be  f  laced  on  the  trmisactiwaM 
which  the  defendant  had  be»  casaettd. 


Superior  Courtt:  Qtuen'M  BeneL^Exi^quer.^Insohaa  Debtors*  Court. 
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with  others  of  being  connected  ^oith  the 
sale  of  an  East  India  Cadetship. 

A  RULE  nisi  for  a  new  trial  had  been  oh- 
;amed  on  24th  May,  on  behalf  of  George 
Bickley,  an  attorney  of  this  Court,  and  one  of 
:he  defendants  who  had  been  tried  at  the 
Sittings  after  Hilary  Term  last,  and  convicted 
of  bein^  concerned  in  the  sale  of  a  cadetship 
in  the  East  India  Company^s  service.     The 

g-ounds  alleged  were,  that  the  defendant 
ickley  had  been  taken  by  surprise  by  the 
evidence  given  by  one  of  the  witnesses,  Wil- 
liam Moore,  who  was  one  of  the  defendants, 
and  having  pleaded  guilty,  was  witness  for  the 
prosecution,  and  also  that  he  merely  acted  as 
the  attorney  in  the  matter  without  any  guilty 
knowledge  or  participation  in  the  transaction. 

The  Attorney-General,  Sir  F.  Thesiger,  Sir 
F.  Kelly,  Wigram,  Q.  C,  Clarkson,  Peacock, 
and  Forsyth,  for  the  Crown  against  the  rule ; 
Shee,  S.  L.,  and  Lush,  in  support  of  the  rule. 

The  Court  said,  that  it  was  not  shown  that 
the  witnesses,  whose  names  were  on  the  back 
of  the  indictment  and  had  not  been  called, 
could  give  any  material  evidence.  As  to  the 
statement  that  the  defendant  had  merely  been 
en^raged  to  negociate  this  matter  as  a  loan,  he 
could  have  shown  it  on  the  trial.  The  testi 
mony  of  Mr.  Moore,  although  an  accomplice, 
was  such  as  nef^atived  such  a  statement,  and 
his  evidence  had  been  received  by  the  jury  as 
true.   The  rule  must  therefore  be  discharged* 


the  defendant;   BoviU,  and   Webster  for  the 
plaintiff. 

Cur.  ad,  vult. 
The  Court  said,  that  the  case  of  D'Almaine 
v.  Boosey,  1  Y.  &  C.  289,  in  which  Lord 
Abinger,  C.  B.,  had  held  that  foreign  authors 
were  entitled  to  copyright  in  their  publication* 
in  England,  and  mignt  enforce  it,  was  not 
satisfactory.  Such  copyright  must  be  acquired 
by  statute  as  none  existed  at  common  law,  and 
in  looking  at  the  preamble  of  the  statute  of 
Anne,  it  appeared  that  it  was  "  to  encourage 
learned  men  to  compose  and  write  useful, 
books,"  for  the  improvement  of  the  citizens,  it 
must  be  presumed,  of  this  country,  either  by 
birth  or  residence.  A  British  subject  who  be-^ 
comes  the  assignee  of  a  foreigner,  had  no  bet- 
ter title  than  the  assignor,  and  had  therefore 
no  copyright,  and  the  publishing  abroad  simul- 
taneously made  no  difference  in  the  question* 


Booseyy.  Purday,    April  26  and  June  5, 1849. 

COPYRIGHT.  —  FOREIGN   AUTHOB.  —  AS- 
SIGNEE. 

Held,  that  a  foreigner  has  no  copyright  in 
works  published  by  him  at  common  law  or 
by  statute^  and   that  the   assignee   of  a 
foreigner,  although  a  British  subject,  stands 
in  the  same  position  as  the  assignor. 
This  was  an  action  to  recover  damages 
from  the  defendant  for  the  infringement  of  the 
plaintiff's  copyright  in  10  airs  of  the  opera  La 
Somnambttla.      At    the  trial  before   Pollock, 
L.  C.  B.,  at  the  London  Sittings  after  Trinity 
Term  last,  it  appeared  that  Bellini,  the  com- 
poser, had  in  February,   1844,   assigned  his 
copyrisrht  according  to  the  Austrian  laws,  to 
Ricordi  of  Mikin,  who  in  June,  1844,  assigned 
them  to  the  plaintiff  in  England.    The  plaintiff 
then  registered  the  airs  in  pursuance  of  the  In- 
ternational Copyright  Act  of  1842.  Nine  of  the 
airs  were  published  at  Milan  and  Paris  at  nine 
o'clock  in  the  forenoon  of  June  10,  1831,  and 
ahoQt  two  hours  later  in  London,  and  the  re- 
inaioing  air  in  London  in  June,  1831,  and  at 
Milan  in  Auffust,   1831.     The    Lord  Chief 
Baron  directed  the  jury  that  the  plaintiff  had 
not  estabhshed  an  exclusive  right  to  the  copy- 
right in  the  nine  airs,  but  had  as  to  the  lOtn. 
Verdicts  having  been  returned  accordingly, 
cross  rules  were  obtained  to  set  aside  the  ver- 
dict on  the  ground  of  misdirection. 
The  Attomey^Ceneral  and    Crompton   for 


iiufalbent  fieitmnT  Court 

In  re  Irwin,    Aug.  7»  1849. 

INSOLVENT. — FRAUD. — REMAND. 

Where  an  insolvent  who  was  a  certificated 
bankrupt  had  purchased  a   yacht    under 
gross  misrepresentations  of  his  property, 
and  it  was  sold  without  notice  to  the  sellers 
contrary  to  agreement,  he  was  remanded  for 
12  months,  and  for  six  months  more  for 
vexatiously  defending  an  action  on  a  biU- 
of  exchange. 
This  was  an  application  on  behalf  of  the  in- 
solvent, to  be  discharged  from  prison.    It  ap- 
peared that  in  June,  1846,  the  insolvent  had 
agreed  to  purchase  a  yacht  of  Mr.  Turnaley,  a, 
proctor  of  Dublin,  for  325/.,  for  which  amount 
an  acceptance  was  given  on  a  representation 
that  the  insolvent  was  entitled  to  certain  pro- 
perty   in    Westmeath.      The   insolvent  had, 
however,  petitioned  the  Bankruptcy  Court,  and 
obtained  a  final  order  in  Januaiy,  1844,  and 
had  also  settled  all  his  property  present  and 
future  upon  his  wife,  and  the  estates  in  West- 
meath, as  well  as  the  yacht,  were  taken  posses- 
sion of  by  the  trustees  of  the  settlement.   The 
vacht  had  been  sold  without  notice  to  Mr. 
Turnaley.    The  insolvent  had  also  put  Mr.. 
Saunderson,  of  the  luggage  department  of  the 
Great  Western  Railway,  to  an  expense  of  30/. 
by  vexatiously  defendmg  an  action  brought 
on  a  bill. 

Nicholls  opposed  the  discharge  on  behalf  of 
Messrs.  Turnaley  and  Saunderson ;  Cooke,  Sar- 
good,  and  Dunn,  in  support  of  the  petition. 

The  Commissioner  said,  that  as  the  insolvent 
had  vexatiously  defended  the  action  on  the  bill,. 
Mr.  Saunderson  was  entitled  to  a  remand.  As 
to  the  purchasing  of  the  yacht,  it  appeared 
that  at  the  time  he  was  a  protected  bankrupt,, 
having  obtained  a  final  order,  and  cotdd  have 
no  expectation  of  paying  the  money.  The 
insolvent  would  therefore  be  remanded  for  six 
calendar  months,  at  the  suit  of  Mr.  Saunder- 
son, and  12  at  that  of  Mr.  Turnaley,  from  the 
date  of  the  vetting  order. 
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SoMtttf  of  Eqttitg. 
LAW  of  ATTORNEYS  and  S0UCIT0R8. 

[Fob  the  previous  Sections  of  this  Seriss  of 
the  Digest  in  the  present  Volume,  see,— 
Privy  Counoil: 

Appeals,  88. 
House  of  Lords : 

Appeals,  171. 
Courts  of  Bankruptcy,  211. 
Courts  of  Equity : 

Law  of  Costs,  234. 

Law  of  Wills,  254. 

Construction  of  Statutes,  271* 

Law  of  Property  and  Conveyancing,  293. 

Pleading,  334. 

Principles  of  Equity,  362. 

Practice,  p.  375.] 

ABTICLB8  OF  GLEBK8HIP. 

Return  o/port  o/prem»iii«.— Where  a  clerk 
was  articled  for  five  years  to  a  solicitor  who 
died  in  two  years,  Held  that  the  clerk  was  en- 
titled to  recover  a  proportionate  part  of  the 
premium  out  of  tne  assets  of  the  deceased 
attorney,  and  a  reference  ordered  to  ascertain 
the  amount  to  be  returned.  Hirst  v.  Tohon, 
38  L.  0.  66. 

CASH  PAYMINTB. 


L 


Trofessional  disbursements, — Held,  that  soli- 
citors, in  their  bills  of  costs,  should  distinguish 
the  specific  cash  payments  which  they  are  not 
liable  qui  solicitors  to  pay,  from  disburse- 
ments made  in  the  profp-ess  of  a  suit,  or  for 
which  they  are  the  parties  primarily  liable.  In 
re  Remnant.    38  L«  0.  206. 

COSTS   OF  AS8IOMBB  ACTKNO  A8  80LICIT0B. 

Held,  that  a  solicitor,  acting  as  assignee  and 
solicitor  to  the  fiat,  is  entitled  to  an  allowance 
for  labour  done  by  his  clerks,  although  not  for 
his  own  services,  but  without  profit.  Exparte 
Newton,  in  re  Newton :  Moss,  respondent,  38 
L.  0. 147. 

DISCOYBBY. 

An  attorney  held  bound  to  discover  when 

and  to  whom  ne  parted  with  documents  of  title 

of  his  client,  and  in  whose  possession  the  same 

were.    Banner  v.  Jackson,  1  De  G.  &  S.  472. 

Cases  cited  in  the  jadgment :  Stanhope  ▼.  Knott, 

t  Swanst.  SSI,  n.;   Kington  r.  Gale,  Rep. 

temp.  Finch,  259. 

INJUNCTION. 

Proceeding  for  costs. — Injunction  dissolved 
restraining  attorneys  from  proceeding  for  costs, 
but  execution  not  to  issue  on  the  judgment 
obtained,  but  to  apply  for  leave  to  bring  money 
into  Court.  Lewis  v.  Elliot  and  others,  38 
L.  O.  9. 

LIABILITY  FOB  MI8TAKB. 

The  Court  will,  upon  a  petition  for  other  ob* 
jects,  order  a  decree  -or  order  to  be  amended 


in  respect  of  a  mere  clerical  enror,  or  sCp ;  hii 
a  material  error  in  a  matter  of  account  am% 
from  a  mis-statement  in  the  MastePi  repoit, 
must  be  rectified  bjr  a  reference  back  to  the 
Master,  and  semble,  if  it  have  been  occinxDed 
bv  negligence  of  the  solicitor,  he  nuy  be 
cnarged  with  the  expense  of  setting  it  light 
Cardinal  v.  Bower,  38  L,  O.  146, 


LIBN. 

1.  After  A.  had  employed  Messrs.  B.  and 
C.  as  his  solicitors,  they  took  D.  into  partner- 
ship with  them,  and  A.  employed  the  netr  finn. 
In  the  course  of  the  employment,  papen  1m< 
longing  to  him  came  into  their  poesessioa. 

Held,  that  B.  and  C.  had  no  lien  on  the 
papers  for  costs  which  A.  owed  them,  before 
they  took  D.  into  partnership.  In  re  Fbrvioir, 
10  5im.  121. 

2.  Entering  order. — ^An  order  of  the  Govt, 
duly  passed,  cannot  be  intercepted  in  its  entry 
by  reason  of  any  lien  of  a  solicitor  for  his  costs, 
although  he  is  no  longer  employed.  CUford 
y.  Tktrrell,  36  L.  O.  329. 

3.  Production  of  documents.  —  Where  tbe 
Master  made  an  order  under  the  Winding-up 
Act  of  1848,  directing  the  solidtors  to  the 
company  to  produce  all  documents  in  their 
possession,  but  on  which  they  claimed  a  lieo 
for  a  bill  of  costs, — so  much  thereof  as  re- 
quired such  production  was  discharged.  Im 
re  Oxford  and  Worcester  Ejptension  ad 
Chester  Junction  Rail.  Company,  3S  L.  0.  3U. 

PABTNBBS. 

1.  Joint  solicitors  to  railway  compasff."^ 
reference  was  directed  to  the  Master  to  take 
an  account  of  the  business  separately  done  by 
joint  solicitors  to  a  railway  company,  where  an 
issue  as  to  the  joint  appointment  was  refused, 
and  to  allow  25  per  cent,  on  such  business. 
Webster  v.  J5roy,  37  L.  0.  357. 

2.  New  trial — ^A  new  trial  granted  on  the 
ground  of  surprise  in  the  admission  of  evi- 
dence.   M'Gregor  v.Bainbridge,  37  L»  0. 493* 

BAILWAY  COSTS* 

On  the  amalgamation  of  two  railway  com- 
panies, the  local  solicitors  wrote  to  the  London 
solicitor  to  the  effect  that  he  should  have  one* 
third  of  the  profit  in  the  business  of  the  amal- 
gamated companies.  Previous  to  the  amalga- 
mation the  profits  were  equally  shared :  Heli 
that  this  concession  formed  a  sufficient  con- 
sideration, and  the  letter  was  a  valid  contract 
Hook  V.  Sankey  and  another,  38  L.  0. 34. 

See  Partners,  1. 

8UIT0B8*   FUND. 

Costs  of  solicitor.'— Held,  that  (he  plaintiff 
in  a  foreclosure  suit  was  to  pay  the  costs  of 
the  solicitor  to  the  Suitors'  Fund,  who  had 
been  appointed,  at  the  plaintifTs  reqa^^ 
guardian  to  appear  and  defend  for  infant  de- 
fendants,   Harris  v.  Hamlyn,  38  L.  0*  351. 
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DIGEST,    AND    JOURNAL   OF  JURISPRUDENCE. 


SATURDAY,  SEPTEMBER  22, 1849. 


LORD  BBOUGHAM'S  NEW  LETTER 

ON 

XAW-MAKTNQ  AND  DIGESTING. 

Lord  Brongham  is,  unquestionably,  one 
x>f  the  most  remarkable  men  of  the  present 
Jige,  alike  for  rariety  of  talent  and  untiring 
energy.  During  the  most  busy  part  of  the 
last  Session,  no  peer  of  parliament  was  half 
80  actiTe  as  himself,  whether  in  his  legisla- 
tiTe  or  judicial  character  ;  and  no  sooner  is 
the  Session  dosed  than  he  sits  down  to  write 
or  dictate  a  pamphlet  in  the  form  of  a  letter 
addressed  to  Sir  James  Graham,  '*  on  the 
making  and  digesting  of  the  law."  * 

After  adverting  to  his  former  letters  in 
1843,  upon  the  Amendment  and  Digest  of 
the  Law,  with  a  passing  mark  of  respect  to 
Lord  Lyndhurst  and  Sir  Robert  Peel,  for 
their  labours  in  the  same  vineyard.  Lord 
Brougham  sets  forth  his  exertions  for  effect- 
ing a  Dipest  of  the  Criminal  Law.  For 
this  purpose  he  introduced  a  bill  in  1844, 
of  which  he  says  Lord  Lyndhurst  highly 
approved ;  but  considering  the  importance 
of  the  subject,  and  that  from  the  nature  of 
the  thing,  it  must  be  mainly  executed  out  of 
parliament,  it  was  referred  to  the  Criminal 
Law  Commissioners.  Their  report  and 
digest  were  presented  in  1847 ;  and  in  the 
next  year  Lord  Brougham  brought  in  a  bill 
to  carry  the  recommendation  of  the  Com- 
missioners into  effect.  The  bill  was  refer- 
red to  a  Select  Committee  of  the  House  of 
Lords,  of  which  Lord  Brougham  was  the 
chairman,  and  he  addressed  letters  to  all 
the  judjipes  of  the  three  kingdoms,  request- 
ing their  observations  on  the  Digest.  Wait- 
ing for  their  answers,  the  bill  was  postponed 
till  the  Session  of  1849,  at  the  beginnmg  of 

*  Published  by  Ridgway,  Piccadilly,  1849, 
pp.  42. 
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which  it  was  again  presented,  and  referred 
to  the  same  Select  Committee.  Sugges- 
tions were  received  fVom  the  judges  of  Ire- 
land and  Scotland,  but  none  from  the  Eng- 
lish judges,  and  Lord  Brougham  infers, 
that  they  are  satisfied  with  the  Digest. 

So  far  as  to  the  criminal  law  itself.  Next 
as  to  Procedure  in  criminal  law ; — the  ardu- 
ous task  of  digesting  which  has  been  per- 
formed by  the  Commissioners.  It  consists 
of  12  chapters,  47  sections,  and  1,180  arti- 
cles. Lord  Brougham  says,  ''he  has  ex- 
amined it  with  an  admiration  which  he  be- 
believes  will  be  shared  by  every  lawyer  who 
studies  it.  Coupled  with  the  former  Digest 
of  Crimes  and  Punishments,  it  gives  us  a 
complete  code  of  the  criminal  law,  and  ena- 
bles the  legislature  of  this  country  to  escape 
the  grave  censure  of  not  furnishing  to  the 
people  the  means  of  knowing  what  those 
laws  are  which  it  commands  them  under  the 
heaviest  penalties  to  obey." 

Lord  Brougham  contemplates  the  exten- 
sion of  this  plan  of  digesting  the  laws,  to 
those  relating  to  Civil  Rights,  so  that  there 
may  be  "  one  clear  and  intelligible  text,  to 
which  the  subject  may  resort,  and  by  which 
the  judge  may  decide ;"  but  he  is  anxious 
and  uneasy,  because  the  House  of  Commons, 
in  the  last  Session,  took  the  liberty  to  refer 
the  Bankrupt  Law  Consolidation  Bill  to  a 
Select  Committee,  and  to  alter  both  in  form 
and  substance  the  Digest  which  the  House 
of  Lords  had  passed. 

The  bill,  he  says,  consbted  of  two  parts, 
— «  Digest  of  the  whole  Bankrupt  Law, 
and  amendments  of  that  law.  The  discus- 
sion in  the  Select  Committee  of  the  Lords 
was  restricted,  it  appears,  to  the  changes 
made  in  the  law,  and  did  not  extend  to 
the  digest.  If  we  read  the  letter  aright, 
the  noble  lord  is  more  offended  with  the 
alteration  made  in  the  Select  Committee  of 
the  House  of  Commons  in  the  shape  and 
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orm  of  the  bill,   than  in  its  substance. 
*No  committee,"  he  says,    "can  under- 
take with  advantage  the  minute  considera- 
tion of  the  terms  in  which  provisions  agreed 
npon  as  to  their  substance  shall  be  couched. 
Confidence  must  of  necessity  be  placed  in 
the  learning,  skill,  and  dihgence  of  those 
who  have  prepared  the  Digest."     His  lord- 
ship states,  that  "  a  most  able  and  experi- 
enced officer  of  the  Bankruptcy  Court,  for 
above  13  years  daily  conversant  with  its 
practice,    Mr.   Miller,    had  prepared  the 
original  bill  under  his  (Lord  Brougham's) 
direction,  and  with  whatever  help  he  could 
give  by  his  suggestions  and  advice,  especi- 
ally where  any  difficulties  arose."    The  bill 
was  referred  to  a  Select  Committee,  who 
examined      witnesses,     both    professional 
and  mercantile ;  it  was  then  postponed  till 
the  next  Session,  and  in  the  mean  time  was 
submitted  to  the  London  Commissioners  of 
Bankruptcy.     It  came  back  with  their  sug- 
gestions, and  was  reconsidered  by  the  Lords' 
Committee,  and  in  due  time  passed  the 
Upper  House. 

This  bill,  or  digest,  or  "  pamphlet  in  a 
hundred  pages,"  as  Vice-Chancellor  Knight 
Bruce  designated  it,''  was  then  sent  to  the 
House  of  Commons,  and  there, — instead  of 
being  adopted  as  a  work  of  perfection, — 
was  referred  to  a  Select  Committee.  The 
principle^  of  consolidating  the  bankrupt 
statutes  into  one  act  was  adopted.  Several 
important  amendments,  both  in  the  law,  in 
the  jurisdiction  of  the  courts,  and  in  the 
mode  of  procedure  were  adopted.  But 
numerous  clauses  relating  to  the  creation  of 
chief  commissioner,  sub-division  courts  of 
appeal,  seniority  of  succession,  increase  of 
salaries,  and  other  arrangements  touching 
the  dignity,  emoluments,  and  constitution 
of  the  courts,  were  not  approved  either  by 
the  Government  or  Select  Committee  of  the 
House  of  Commons. 

Now  on  these  topics  it  is  manifest  that 
the  House  of  Commons  had  an  equal  right 
with  the  Iiords  to  judge  for  themselves,  and 
indeed  had  a  peculiar  duty  to  perform  in  re- 


•»  We  rejoice  in  noticing  the  kind  and  com- 

Elimentary  manner  in  which  Lord  Broug- 
am  refers  to  the  learned  judge,  notwithstand- 
ing his  adverse  and  somewhat  sarcastic  testi- 
mony:  "The  pamphlet,"  he  says,  "has  now 
become  the  law  of  the  land,  and  the  same  ex* 
cellent  jud^e  is  now  sitting  in  bankruptcy  to 
administer  it,  and  to  know  no  other  Bankrupt 
Law,  unless  indeed  his  contempt  for  codes 
shall  make  him  resign  his  high  office  rather  than 
submit  to  be  governed  by  them,  an  event  which 
I  should,  with  the  rest  of  the  profession,  deep- 
ly  and  juitly  lament." 


gard  to  the  financial  part  of  the  sabject. 
Let  it  be  recollected  also,  that  although  this 
was  not  a  Government  measure,  its  law 
officers  were  bound  to  examine,  not  merely 
the  general  principle,  but  all  its  details  and 
probable  consequences ;  and  it  appears  that 
they  are  not  yet  prepared  to  adopt  Lord 
Brougham's    plan    of   codification.      We 
cannot  now  enter  into  the  various  objections 
to  the  proposed  codifying  of  the  English 
laws,  and  may  refer  our  readers  to  Sir  Wal- 
ter Scott's  remarks  on  the  Code  Napoleont 
observing  only  that  even  if  a  code  were 
practicable  in  revolutionary  France,  begin- 
ning all  things  as  it  were  de  novo,  it  does 
not  follow  that  it  would  be  successful  in 
England.     Even  Lord  Brougham  himself 
prefers  the  name  of  "  Digest  ^*  to  '«  Code," 
and  di ff eating  to  codifying.     "  And  why  f 
Because  (he  says)  the  word  is  more  Eng- 
lish and  of  more  received  use  among  us. 
And  also,  because  when  you  only  mean  to 
consolidate,    arrange,    and    systematize, — 
without  altering, — *  Digest'  expressing  that 
operation    accurately,     is    preferable     to 
*  Code,'  which  embraces  a  wider  range,  ex- 
tending to  new  enactment." 

The  noble  Lord  amusingly  notices  the 
dislike  of  the  Commons  to  innovation !   He 
sa^s,  "  Whether  Code  or  Digest,  the  Com- 
mittee were  alarmed,  and  articles  they  would 
have  none — it  must  be  distributed  into  sec- 
tions. Nay,  Arabic  numerals  they  would  have 
none — all  must  be  Roman."    ••The Roman 
numerals  were  restored  to  their  pride  of  place 
— article  was  supplanted  by  section,'*  These 
and  other  alterations  in  the  bill  his  lord- 
ship views  as  "  fatally  obstructing  the  grett 
work  of  Law  Amendment,  in  its  most  im- 
portant   branch, — Digesting  the    existing 
Laws.      If  the  proceedings  of  this  Select 
Committee  (says  his  lordship)  are  to  form 
the  precedent  m  future  cases ;  if  departing 
from  the  rational  course  punued  by  their 
predecessora,  by  the  Eldons,  the  Redesdales. 
the  Tenterdens,  the  Lyndhursts,  no  credit 
is  ever  to  be  given,  no  confidence  granted 
to  learned  and  experienced  men  employed 
by  the  state,  and  consummately  qualified  to 
digest  our  laws,  but  each  article  is  to  be 
examined,  each  expression  scrutinized,  every 
word  weighed  in  golden  scales  by  both 
Houses  of  Parliament ;  then,  I  say  nothing 
of  the  injury  that  may  result  to  the  work, 
but  I  speak  with  a  reasonable  consternation 
of  the  time  which  must  necessarily  be  re* 
quired  for  this  process." 

We  have  here  to  observe,  that  although 
the  proposed  Digest  of  the  Criminal  Law 
has  been  prepared  by  ••  learned  and  cxperi- 
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enced  men  employed  by  the  State ;" — the 
Bankraptcy  Digest  did  not  receive  that  ad- 
vantage. With  every  possible  respect  for 
the  London  Bankruptcy  Commissioners  and 
for  Mr.  Miller,  their  able  officer,  we  cannot 
wonder  that  the  House  of  Commons  and 
the  Government  thought  proper  to  judge 
for  themselves  before  they  permitted  the 
act  to  pass.  We  admit  that  the  Law  of 
Bankruptcy,  affecting  so  largely  our  trade 
and  commerce,  is  of  great  importance,  and 
that  the  judges  and  officers  who  administer 
it,  should  receive  all  due  honour  and  emolu- 
ment; but  it  may  be  fairly  questioned 
whether  their  ministerial  and  official  duties 
ought  to  be  placed  in  so  high  a  rank  as  the 
framers  of  the  bill  proposed.  We  appre- 
hend that  not  a  little  of  the  vituperation 
with  which  the  Commons  and  their  Com- 
mittee have  been  visited,  has  been  owing  to 
the  rejection  of  the  clauses  bearing  upon 
the  personal  interests  of  the  bankruptcy 
staff  of  officers.  "  Our  laws,"  says  Lord 
Brougham,  *'are  prepared  by  individuals 
or  by  boards  in  connexion  with  the  govern- 
ment ;  but  there  is  no  communication  be- 
tween those  parties  from  whom  the  different 
bills  proceed.  Hence  there  is  no  guaran- 
tee whatever  against  the  most  manifest  in- 
consistencies in  their  various  provisions. 
But  again,  each  party  has  one  particular 
object  in  view,  and  his  bill  is  framed  to 
jobtain  that  object.** 

The  consolidation  or   Digesting  of  the 
Bankrupt  Law,  and  the  increased  remedies 
against  fraudulent  debtors,  were  excellent 
objects ;  but  suspicion  was  evidently  raised, 
that  along  with  these  public  purposes  there 
were  other  ends  to  be  attained,  namely,  the 
aggrandizement  of  certain  individuals  who 
had  secured   the  favourable  ear  of  Lord 
Brougham.      Hence  the    bitterness  with 
which  the  rejection  of  certain  clauses  have 
been  viewed,  the  keenness  with  which  the 
errors  in  the  act  are  criticised,  and  its  omis- 
sions condemned.    These  errors  and  omis- 
sions, whether  ascribable  to  the  original 
framers  of  the  act,  or  those  who  suggested 
alterations,  are  pointed  out  with  much  mi- 
nuteness, and  to  which  we  may  hereafter 
advert.    It  is  said,  that  *'  no  less  than  19 
statutes  are  left  out  of  the  repealing  sche- 
dule, each  of  which  contains   provisions 
touching  bankruptcy.   Consequently    (it  is 
contended)  that  "  endless  doubts  will  arise 
respecting  the  existence  of  those  provisions 
after  the  new  act  comes  into  operation.'' 
We  cannot  partake  of  this  apprehension : 
the  last  enactment  will  of  course  prevail, 
just  as,  we  predume,  it  would  have  prevailed 


had  the  bill  remained  unamended  as  it  cam^ 
from  the  Lords'  Committee,  without  any 
schedule  of  statutes  wholly  or  partly  re- 
pealed. It  is,  we  conceive,  a  great  advan- 
tage and  practical  convenience  to  know 
what  former  acts  are  expressly  repealed  and 
to  which  there  will  be  no  occasion  hereafter 
to  refer,  except  in  regard  to  transactions 
prior  to  the  new  statute.  We  therefore 
think  that  the  condemnation  of  the  "  re- 
pealing schedule"  is  not  well-founded.*^ 

It  is  somewhat  remarkable,  that  the 
letter,  except  by  a  brief  reference  to  the 
necessity  of  improving  the  procedure  of 
"  Martial  Tribunals,"  has  been  confined  to 
Bankruptcy  and  Criminal  Law.  Neither 
the  Law  of  Heal  Property,  including  a  gene- 
ral Register  of  Deeds  and  Forms  of  Con- 
veyance, nor  the  comprehensive  and  fruit- 
ful topic  of  Chancery  Reform,  both  in 
jurisdiction  and  procedure,  is  in  any  respect 
noticed  by  the  noble  and  learned  Lord. 
Perhaps  these  and  other  subjects  on  which 
his  lordship  has  from  time  to  time  spoken 
and  written,  will,  ere  long,  form  the  ma- 
terials of  another  "  letter  missive."  These 
publications  from  so  masterly  a  pen,  are 
always  interesting,  as  well  to  the  public  as 
the  profession,  and  they  serve  to  mark  the 
restless  footsteps  of  the  lawreformers,  and  en- 
able us  to  trace  how  far  they  have  proceeded, 
and  to  descry  whither  they  ultimately  tend. 
We  welcome  therefore  the  present,  and 
shall  gladly  pay  our  respects  to  the  next 
"epistle  general"  of  the  great  Apostle  of 
Law  Reform. 


decisions; 

OF  THB 

SUPERIOR  COURTS 

UPON  THE   COUNTY   COURTS  ACT, 

The  clauses  introduced  in  the  County 
Courts  Amendment  Act,  by  which  it  was 
proposed  to  interfere  still  further  with  the 
jurisdiction  of  the  Superior  Courts,  and  to 
throw  upon  a  plaintiff,  recovering  a  verdict, 
in  one  of  the  Superior  Courts,  for  a  sum 
not  exceeding  the  amount  recoverable  in  a 
County  Court,  the  onus  of  proving  that  he 
could  not  have  successfully  prosecuted  his 
claim  in  the  inferior  jurisdiction,  were,  as 


«  The  act  for  consolidating  and  amending 
the  Law  of  Attorneys  has  a  similar  schedule 
to  that  of  the  Bankruptcy  Act,  containing  the 
Titles  of  Acta  repealed,  whether  partly  or 
wholly ;  and  that  schedule  has  been  found  very 
useful  and  satisiactory. 
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our  readers  are  already  a\?are,  and  as  we 
Tenture  to  thinks  wisely,  rejected  bj  the 
House  of  Commons.  The  result  of  that 
rejection  is»  that  the  right  of  the  suitors 
in  the  Superior  Courts  to  costs,  generally, 
stands  precisely  as  it  did  before  the  passing 
of  the  act  12  &  13  Vict.  c.  101 ;»  the  only 
class  of  suitors  whose  interests  are  affected 
by  that  act  being  attorneys  and  solicitors. 

The  questions  determined  by  the  Su- 
perior Courts  upon  the  right  to  costs,  and 
other  portions  of  the  act  9  &  10  Vict.  c. 
95,  since  the  decisions  were  last  reviewed 
in  this  publication,*'  have  not  been  nu- 
merous. As  a  considerable  interval,  how- 
ever, must  be  expected  to  elapse  before  any 
fresh  judgments  are  pronounced,  the  atten- 
tion of  our  readers  may  now  be  conveniently 
recaUed  to  the  few  recent  cases  involving 
any  important  principle  of  construction. 

When  the  provisions  of  the  County 
Courts'  Act,  which  deprive  a  successful 
plaintiff  of  costs,  were  last  considered  in 
these  pages,  it  was  suggested  that  the 
language  of  the  129th  section  of  the  statute 
was  inapplicable,  where  the  defendant  suf- 
fered judgment  by  default,  and  there  was  a 
mere  assessment  of  damages,  no  verdict 
being  found  for  the  plaintiff.  This  point 
has  been  since  expressly  decided  upon  de- 
murrer, after  a  long  argument,  by  the 
Court  of  Common  Pleas,  in  a  case  of  Reed 
v.  Shrubeole.^  That  was  an  actiou  of 
trespass  for  an  assault,  in  which  the  de- 
fendant allowed  judgment  to  go  by  default, 
and  upon  a  writ  of  inquiry,  before  the 
Sheriff  of  Rent,  the  jury  assessed  die  plain- 
tiff's damages  at  40«.  The  defendant  en- 
tered a  suggestion  to  deprive  the  plaintiff 
of  costs,  to  which  the  plaintiff  demurred, 
upon  the  ground  that  the  9  &  10  Vict.  c. 
95,  s.  129,  which  provides  that  a  plaintiff 
upon  a  verdict  found  for  him  for  less  than 
5L  in  an  action  of  tort,  shall  recover  such 
sum  only  and  no  costs,  does  not  apply  to  a 
judgment  by  default  and  inquisition  of 
damages  upon  a  writ  of  inquiry.  The  ar- 
gument turned  very  much  on  the  effect  of 
the  proviso  to  the  129th  section,  giving  the 
judge  who  tries  the  cause  power  to  certify 
that  the  action  was  fit  to  be  tried  in  the 
Superior  Court,  coupled  with  the  decisions 
under  which  it  has  been  held,  that  sheriffs 
and  judges  to  whom  causes  are  sent  by  writ 
of  tnal,  nave  not  the  power  to  certify.**    If 


*  Printed  ante,  p.  280. 

*  Ug.  Obs.,  vol.  36,  p.  499. 

*  Reported  18  Law  Jour.  226,  C.P.;  and 
oafe,  p.  53. 

^  Watdroper  v.  mcUrdem,  1  Ad.  &  El.  76 ; 


the  act  was  to  be  construed  in  the  manner 
contended  for  by  the  defendant,  it  was  said, 
that  the  defendant  by  his  own  act,  as  by 
suffering  judgment  by  default,  would  escape 
the  payment  of  costs,  although  the  case 
might  be  fit  to  be  tried  in  Uie  Superior 
Court.  A  minority  of  the  judges  dedded 
in  favour  of  the  plaintiff,  upon  die 
simple  ground,  that  the  framers  of  the 
129th  section,  appeared  to  have  overlooked 
the  case  of  a  judgment  by  default,  and  & 
subsequent  assessment  of  damages  for  a 
less  sum  than  hL  upon  a  writ  of  inquiry. 
The  Court,  however,  was  not  unanimous, 
as  Mr.  Joatice  Cresswell  declined  to  concur 
in  the  judgment;  and  the  point  cannot 
therefore  be  said  to  be  settled  until  it  is  as- 
certained that  one  of  the  other  Courts  of 
Law  adopts  the  construction  put  upon  this 
section  of  the  act  by  the  Court  of  Common 
Pleas. 

It  may  now  be  considered  as  the  esta- 
blished practice,  that  a  defendant  applying 
for  leave  to  enter  a  sufz^estion  under  the 
1 29th  section  of  the  County  Courts  Ad» 
is  not  only  bound  by  affidavit  to  bring  him- 
self within  the  terms  of  that  section,  but 
also  to  negative  the  exceptions  contained  in 
the  128th  section.     It  is  not  enough  for 
the  defendant  to   show  that  the  phintiff 
ndght  have  sued  in  the  County  Court,  he 
must  show  affirmatively  that  the  plaintiff 
was  hound  to  resort  to  the  inferior  jurisdb- 
tion.*    Having  done  this,  however,  the  de- 
fendant is  held  to  have  made  out  a  suffi- 
cient primd  facie  case,  which  entitles  him 
to  have  a  suggestion  entered  on  the  record, 
which  may  afterwards  be  traversed  or  de- 
murred to,  so  as  to  raise  any  question  ne- 
cessary to  be  tried  by  a  jury  or  decided  h^ 
the  Court.^ 

The  question  decided  some  months  since 
by  the  Court  of  Queen's  Bench,  in  Exparte 
Clippertofiy^  as  to  the  right  of  an  attorney 
to  recover  from  his  own  dient  a  sum  be- 
yond 15«.,  for  services  rendered  in  respect 
of  a  plaint  depending  in  the  County  Court, 
has  oeen  again  mooted  in  the  Court  of 
Common  Pleas  in  a  case  of  Keighley  t. 
Gardiner.^  The  plaintiff  in  that  case  de- 
livered a  bill  amounting  to  20/.  19«.  2d,, 


Claridge  v.  Smithy  4  Dowl.  N.  C.  583.  See 
also  Chapman  v.  Oppeiiheim,  ante,  p.  135. 

«  BaUey  v.  Robson,  5  Com.  B.  934,  Leg- 
Obs.,  vol.  36,  p.  168 ;  Matkew  y.  BroM^ieik  5 
Com.  B.  937. 

'  Halter  v.  FUh,  Leg.  Oba.,  v.  37,  p.  112; 
Buttery.  Carney,  2  £zch.474«  Leg.  Obs.  vol37> 
P-  74. 

»  Leg.  Obs.,  vol.  36,  pp.  63,  238. 

*  Ante,  p.  110. 
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tot  serficn  and  ezpeofles  ineorFBd  wtpwt^ 
iDg  a  daim  whidi  was  pTosecated  in  the 
County  Court  at  Edmonton,  and  the  Master, 
imder  the  91st  section  of  the  9  &  10  Vict. 
c.  95,  considered  himself  bound  to  tax  o£F 
the  whole  of  the  bill,  except  15«.  The 
Court  granted  a  role  to  show  cause  why 
the  Master  should  not  review  his  taxation. 
The  rule  was  argued  in  Trinity  Term,  but 
no  judgment  has  yet  been  pronounced 
iqKmit* 

The  Court  of  Queen's  Bench,  before 
rising  for  the  Long  Vacation,  solemnly  de- 
cided the  important  question  raised  in  the 
ease  of  Mr.  Parham,^  the  judge  of  the 
County  Court  of  Worcester^ire,  namely, 
whether  under  the  provisions  of  the  County 
Courts  Act,  the  same  individual  could  be 
lawfully  appointed  judge  of  more  than  one 
dirtrict  for  holding  County  Courts.  The 
Tslidity  of  tbq  appointment  has  been  esta- 
bhshed  by  the  judgment  pronounced  in  this 
case,  and  it  is  quite  dear  that  an  opposite 
decision  would  have  been  productive  of  the 
most  inconvenient  consequences,  as  a  ma^ 
jority  of  the  County  Court  judges  have 
been  appoixited  to  a  Circuit  containing 
several  districts,  in  the  same  manner  as 
Mr.  Psrham  was  appointed* 

The  cases  decided  upon  the  construction 
of  the  67th  section  of  the  County  Courts 
Act,  as  to  the  privilege  of  an  attorney  to 
sue  in  a  Superior  Court  fur  the  recovery  of 
a  debt,  which  might  have  been  recovered  in 
a  County  Court,  have  become  of  little  im- 
portance since  Uie  legislature  has  thought 
fit,  by  the  act  12  &  13  Vict.  c.  101,  s.  18, 
as  our  readers  are  aware,  expressly  to 
abolish  this  ancient  privilege. 


Relief  of  Poor  in  CSkies  and  Boroughs,  p. 
269. 
Small  Debts,  p.  280. 
Bankruptcy  Iaot  Consokidadon  Act,  pp.  29^9 

Sir. 

Joint>Stock  CompamesTl^^nding-up  Amend* 
ment  Act,  1849,p.  340. 

Inclotuie  of  Commons  Extension,  p.  361. 

Quarter  Sassioas  Courts  Procedure  Ac^  p« 
379.] 


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS  IN  THE  LAW. 

[The  Statutes  of  this  Session  printed  in  the 
last  and  the  present  Volumes,  are  as  follow : — 

Buckingham  Assises,  vol.  37,  p-  408. 

Ittdosuie  of  Commons,  vol.  37>  p.  408. 

Appointment  of  Overseers  of  Poor,  vol.  37> 
p.  448. 

Law  of  Larceny  Amendment,  vol.  37>  p*  ^71- 

Annual  Indemnity,  vol.  37»  p-  489* 

Petty  Sessions  in  Counties  and  Boroughs,  p. 
78,  aiUs, 

Maintenance  of  Poor  out  of  Workhouses,  p. 
•101,  tmte. 

Costs  of  Distraining  for  Highway  Rates,  p. 
127,  ante. 

Defective  Powers  of  Leasing,  p.  187* 

Sheriff  of  Westmorelandi  p.  220,  ante, 
.    Passengers'  Regulstion,  p.  239. 


Seejios^jp.  410. 


SXQUBffr&ATORB'  REMEDIB8* 

12  &  13  Vict.  c.  67. 

By  the  first  section  of  this  act,  sequestra* 
tors  are  enabled  to  sue  in  their  own  names 
fortithesy  rrat^^arges,  tithe  composition, 
or  other  pajrment  in  lieu  of  tithe,  due  to  the 
incnmbent  of  the  benefice  sequestered.  But 
such  sequestrators  are  not  authorized  to 
bring  actions,  except  against  the  incumbent^ 
whidh  might  not  lawf imy  have  been  brought 
by  him.  And  sequestrators  may  require 
indemnity  from  the  creditors,  at  whose  suit 
the  sequestration  shall  have  issued. 

By  the  second  Section  all  payments  made 
under  the  act  are  to  be  deemed  profits  of 
the  benefice. 

The  following  is  the  act : 

An  Act  to  extend  the  Remedies  of  Sequestm- 
tors  of  Bcdesisstical  Benefices.  [28tb  July, 
1849.] 

1.  That  from  and  after  the  passing  of  ous 
act  every  sequestrator  who  shall  then  have  been 
or  who  sludl  hereafter  be  appointed  by  a  bishop 
or  other  ordinary,  or  by  any  competent  Etcle- 
Biastical  Court,  to  levy,  collect,  gather,  or  re- 
ceive the  profits  of  any  ecclesiastical  benefiee, 
by  virtue  or  in  pursuance  of  any  writ  of  fieri 
facias  de  bonis  ecclesiasticis.  Levari  fadas  de 
bonis  ecolesiasiieis,  seqnestrarifaeias,  or  of  any 
sequestration  made  or  issued  by  authority  of 
law,  may  and  is  hereby  authorized  and  empow- 
ered, .from  time  to  time,  to  bring  and  prosecute 
any  action  at  law  or  suit  in  equity,  or  levy  any 
distress,  or  take  any  other  proceeeding  in  his 
own  name  aa&e  sequestrator  of  such  benefice, 
without  further  description,  for  the  recovery  of 
any  tithes^  tithe  rent-charge,  tithe  composition 
or  substitution,  obvention,  pension,  portiou.  or 
any  other  payment,  for  or  m  the  nature  or  in 
lieu  df  tithe,  or  any  other  rent  or  annuat  surd, 
dues,  or  fees  payable  to  the  incumbent  of  such 
benefice,  or  of  any  messuapes,  lands,  tene- 
ments, or  hereditaments  snbject  to  such  se- 
questration, or  of  any  rent  due  or  payment  rs- 
aerved  or  made  payable  to  the  incumbent  of 
8u«^  benefice  under  any  lease  of  or  covenant 
or  agreement  to  let  any  such  messuages,  lands, 
tenements,  or  hereditaments,  tithes,  tithe  rent- 
chai^e,  or  other  parcel  of  the  benefice  to  whidi 
the  appointment  of  such  sequestrator  relates : 
Provided  always,  that  nothing  herein  contained 
shall  be  construed  to  empower  the  sequestrator 
of  any  benefice  to  bring,  prosecute,  levy,  or 
take  any  action,  suit,  distresiu  or  other  pro* 
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c^eding  by  Tirtne  of  this  act,  except  against  the 
incumbent  of  such  benefice,  which  might  not 
lawfully  have  been  brought,  prosecuted,  levied, 
or  taken  by  the  incumbent  of  such  benefice  if 
such  benefice  had  not  been  under  sequestra- 
tion :  Provided  also,  that  no  sequestrator  ap- 
pointed under  a  sequestration  issued  at  the  suit 
or  instance  of  any  creditor  shall  be  bound  to 
commence,  prosecute,  levy,  or  take  any  action, 
suit,  distress,  or  other  proceeding  as  aforesaid 
under  the  provisions  of  this  act,  unless  and 
until  securi^,  to  be  approved  by  such  seques- 
trator, shall  be  given  by  the  creditor  at  whose 
suit  or  instance  such  seouestration  shall  have 
been  issued,  for  indemniiying  such  sequestra- 
tor and  the  bishop  or  other  ordinary  or  other 
Ecclesiastical  Court  from  all  costs,  charges, 
and  expenses  incurred  or  to  be  incurred  in  the 
commencement,  prosecution,  or  conduct  of 
such  action,  suit,  or  distress,  or  other  proceed- 
ing to  which  he  or  they  respectively  may  be- 
come liable  in  consequence  thereof,  the  expense 
of  such  security  to  be  deducted  or  allowed  out 
of  any  money,  to  be  received  by  the  creditor  by 
virtae  of  such  action,  suit,  distress,  or  other 
proceeding. 

2.^  That  the  payment  or  render  to  such  se- 
questrator lawfully  entitled,  with  or  without 
suit,  by  the  party  thereunto  liable,  of  any  such 
tithe,  tithe  rent- charge,  tithe  composition  or 
substitution,  rent,  dues,  fees,  or  payment,  shall 
effectually  discharge  the  partv  making  the  same 
from  all  liability  to  the  incumbent  of  such  bene- 
fice in  respect  thereof,  and  that  such  sequestra- 
tor shall  and  may  apply  and  shall  account 
for  the  monies  received  or  arising  under  or  by 
virtue  of  any  such  render,  payment,  or  reco- 
very in  like  manner  as  other  goods  and  profits 
-of  the  benefice  liable  to  sequestration  :  Pro- 
vided always,  that  nothing  herein  contained 
shall  make  any  alteration  in  the  law  respecting 
the  application  of  the  money  received  by  a  se- 
questrator, or  the  security  to  be  given  by  him 
lor  his  duly  accounting  for  the  same. 


further  relief  of  trustees. 
12  &  13  Vict.  c.  74. 

Difficulties  having  arisen  in  the  transfer 
of  securities  vested  in  trustees  in  certain 
cases  under  the  provisions  of  the  10  &  11 
Vict.  c.  96,  this  act  has  been  passed 
for  carrybg  into  efiFect  the  objects  of  that 
act. 

By  the  first  section  the  Court  of  Chan- 
cery may,  on  the  application  of  a  majority 
of  the  trustees,  order  payment  or  transfer 
of  trust  monies,  stocks,  or  securities  into 
the  Court  of  Chancery.  The  following  is 
the  act  by  which  this  object  is  effected  : — 

An  Act  for  the  further  Relief  of  Trustees.  [SSth 

July,  1849.] 

That  if  upon  any  petition  presented  to  the 
Lord  ChanceUor  or  Master  of  the  Rolls  in  the 
matter  of  the  act  10  &  ii  Vict.  c.  96,  it  shall  ap- 
pear to  the  judge  of  the  Court  of  Chancery  be- 


fore whom  such  petition  shall  be  heard  that  any 
nionies,  annuities,stockB,  or  securities  are  vested 
in  any  person  ss  trustees,  executora,  or  adminis- 
tratora,or  otherwise  upon  trusts  within  themean- 
ing  of  the  said  act,  and  that  the  major  part  of 
such  persons  are  desirous  of  transferring,  pay- 
ing, or  delivering  the  same  to  the  Accountant- 
General  of  the  High  Court  of  Chancetv  under 
the  provisions  of  the  said  recited  act,  but  that 
for  any  reason  the  concurrence  of  the  other  or 
othera  of  them  cannot  be  had,  it  shall  be  lawfiil 
for  such  judge  as  aforesaid  to  order  and  direct 
such  transfer,  payment,  or  delivery  to  be  made 
by  the  major  part  of  such  persons  without  the 
concurrence  of  the  other  or  others  of  them; 
and  where  any  such  monies  or  government  or 
parliamentary  securities  shall  be  deposited  with 
any  banker,  broker,  or  other  depositaiy,  it 
shall  be  lawful  for  such  judge  as  aforesaid  to 
make  such  order  for  the  payment  or  delivery  of 
such  monies,  government  or  parliamentary 
securities,  to  the  major  part  of  such  trustees, 
executora,  administrators,  or  other  persons  as 
aforesaid,  for  the  purpose  of  being  paid  or  deli- 
vered to  the  said  Accountant-General  as  to  the 
said  judge  shall  seem  meet ;  and  every  transfer 
of  any  annuities,  stocks,  or  securities,  and 
every  pajrment  of  money  or  delivery  of  securi- 
ties, in  purauance  of  any  such  order,  shall  be 
as  valid  and  effectual  as  if  the  same  had  beea 
made  on  the  authority  or  by  the  act  of  all  the 
peraons  entitled  to  the  annuities,  stocks,  or  se- 
curities so  transferred,  or  the  monies  or  seca- 
rities  so  paid  or  delivered  respectively,  and 
shall  fully  protect  and  indemnify  the  Governor 
and  Company  of  the  Bank  of  England,  the  East 
India  Company,  and  the  South  Sea  Company, 
and  all  other  oersons  acting  under  or  in  pur- 
suance of  sucn  order. 

difkcts  in  lba8ks  acts  suspension. 
12  &  13  Vict.  c.  110. 
An  Act  for  suspending,  until  the  first  dnr  of 
June,  one  thousfuid  eight  hundred  and  fifty, 
the  operation  of  an  act  passed  this  Session, 
intituled  "  An  Act  for  granting  Relief  against 
Defects  in  Leases  made  under  Powers  of 
Leasing  in  certain  Cases/'  [let  Aug.  1849.] 
This  act  recites  the  12  &  13  Vict.  c.  26,  in- 
tituled ^  An  Act  for  granting  Relief  against 
Defects  in  Leases  made  under  rowen  of  Leas- 
ing in  certain  Cases :"  And  that  it  is  expedient 
to  suspend  the  operation  of  the  said  act  as 
hereinafter  mentioned :  it  is  therefore  enacted. 
That  the  said  act  shall  be  and  the  same  is  he^^ 
by  rendered  wholly  inoperative  until  the  first 
day  of  June  one  thousand  eight  hundred  and 
fif^,  in  the  same  manner  as  if  it  had  been  oii- 
gimdly  enacted  by  the  said  act  that  the  same 
should  not  come  into  operation  until  that  time. 

ALLOWANCIS   ON   THB   PURCBASB  OP 

STAMPS. 

12  &  13  VlCT.  C.  80. 

An  Act  to  repeal  the  Allowances  on  the  Pur- 
chase  of  Stamps,  and  for  receiving  and  ac- 
counting for  the  Duties  on  Gold  uid  Sifarer 
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Plate,  and  to  grant  otiier  ADowanees  in  lieu 
thereof,    [let  August,  1849.] 

Bjr  the  44  Geo.  3,  c.  98 ;  9  Geo.  4,  c.  27, 
and  5  Sc  6  Vict.  c.  82,  certain  allowances  on 
stamps  were  granted  and  made  payable.  By 
the  l8t  section  of  the  present  act,  the  recited 
allowances  are  repealed. 

2.  That  in  lieu  of  the  several  allowances 
hereby  repealed,  there  shall  be  made,  allowed, 
and  paid  in  Great  Britmn  and  Ireland  respec- 
tively the  several  allowances  following ;  (that 
is  to  say,) 

To  any  person  who  at  one  and  the  same  time 
shall  produce  at  the  office  of  the  said  Ck>m- 
missioners  in  London  or  Dublin  to  be  stamped, 
or  shall  purchase  of  the  said  Commissioners  at 
their  office  in  London,  Edinburgh,  or  Dublin, 
vellum,  parchment,  or  paper  stamped  with 
stamps  (not  being  labels  for  medicines)  under 
the  value  respectively  of  10/.  each,  but  to  the 
amount  or  value  in  the  whole  of  30/.  or  up- 
wards, 1/.  10*.  for  every  100/.,  and  so  in  pro- 
portion for  any  greater  or  less  sum  not  under 
30/. 

To  any  person  who  shall  at  one  and  the  same 
time  purchase  of  the  Commissioners  of  Inland 
Revenue,  at  their  office  in  London  or  Edin- 
bargh,  stamped  labels  for  medicines  the  duty 
whereon  shall  amount  to  50/.  or  upwards,  5». 
for  every  100/.,  and  so  in  proportion  for  any 
greater  or  less  sum  not  under  50/. 

For  receiving  the  duty  for  and  in  respect  of 
gold  plate  or  silver  plate  made  or  wrought  in 
Great  Britain  or  Ireland,  paying  the  same,  and 
making  out  the  accounts  according  to  the  di- 
rections of  the  several  acts  of  parliament  in 
that  behalf  made,  1/.  for  every  100/.  so  re- 
ceived, paid,  and  accounted  for,  and  so  in  pro- 
portion for  any  greater  or  less  sum. 

3.  That  the  said  allowances  by  this  act 
granted  and  made  payable  shall  be  under  &e 
charge  and  care  of  the  Commissioners  of  In- 
land Revenue^    and   all  powers,  provisions, 
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ckoaee,  regolalions,  and  directioBS  contained 
in  any  act  or  acts  of  parliament  or  otherwise, 
and  now  in  force,  in  relation  to  the  seveftd  al- 
lowances hereby  repealed,  shall  be  of  full  force 
and  eflfect  with  respect  to  the  several  allow- 
ances by  this  act  granted  or  made  payable,  as 
far  as  the  same  are  or  shall  be  applicable,  and 
shall  be  observed,  applied,  and  put  in  execu* 
tion,  so  far  as  the  same  shall  be  consistent 
with  the  express  provisions  of  this  act,  as  folly 
and  effectnally,  to  all  intents  and  purposes,  a» 
if  the  same  had  been  herein  repeated  and  spe- 
cially enacted  with  reference  to  the  said  allow* 
ances  hereby  granted  and  made  payable. 


second  incl08urb  ov  commons  act,  1849* 

13  &  14  Vict.  c.  57. 

An  Act  to  authorixe  the  Inclosure  of  certain 
Lands  in  pursuance  of  a  Special  Report  of 
the  Inclosure  Commissioners  for  England 
and  Wales.    [28th  July,  184g.J 

The  Inclosure  Commissioners  for  England 
and  Wales  have,  in  pursuance  of  the  8  &  9 
Vict.  c.  118,  issued  their  provisional  orders  for 
and  concerning  the  proposed  inclosures  men- 
tioned in  the  schedule  to  this  act,  and  the  re- 
quisite consents  thereto  have  been  given  since 
the  date  of  their  Fourth  Annual  General  Re- 
port :  And  the  said  Commissioners  have  by  a 
speciid  report  certified  their  opinion  that  such 
proposed  inclosures  would  be  expedient ;  but 
the  same  cannot  be  proceeded  with  without  the 
previous  authority  of  parliament :  It  is  there- 
fore enacted, 

1.  That  the  said  several  proposed  inclosures 
mentioned  in  the  Schedule  to  this  act  be  pro- 
ceeded with. 

2.  In  citing  this  act  in  other  acts  of  parlia- 
ment, and  in  legd  instruments,  it  shall  be  suf- 
ficient to  use  the  expression  *'The  Second 
Annual  Inclosure  Act,  1849." 


TBI  8CHBDULI. 

Saint  Harmon   . 

•     Radnor   . 

.     6th  January,  1849. 

Loxton      .        .        .        . 

•     Somerset         •        • 

•     15th  February,  1849. 

Swannington     . 

■) 

Brandiston  and  . 

>     Norfolk  .        .        . 

.     26th  June,  1848. 

Uaverland 

J 

Brasted  Chart    . 

,     Kent 

.     8th  February,  1849. 

Saint  Ive  Down 

.     Cornwall 

.     29th  March,  1849. 

Creigbyther 

.     Radnor   . 

.     8th  February,  1849. 

Hailey  and  Crawley   . 

.     Oxford    . 

.     8th  February,  1849. 

Rumburgh  Common  . 

.  .  Suffolk    • 

.     12th  April,  1849. 

Hailsham  .        .        .        . 

■) 

Hellinglyand    . 

>     Sussex    .        •        . 

.     22nd  March,  1849. 

Arlington  .        •        •        . 

J 

Binated     •        .        .        . 

•     Southampton  •        • 

•     5th  January  1849. 

Ponsonby  .        .        .        , 

.     Cumberland    . 

.     20th  January,  1849. 

Calder       . 

•     Cumberland    • 

.     20th  January,  1849. 

Crosby  and  Birkby    . 

.     Cumberland    .        • 

.     28th  February,  1849 

Rotherwick        .        . 

'.     Southampton  . 

.     7th  June,  1849. 

BrocklCT    , 

Bedfield  Long  Green 

.     Suffolk    . 

.     14th  June,  1849. 

.     Suffolk    . 

.     15th  April,  1849. 

Bradfield  Sunt  George 

.     Suffolk   . 

•     14th  June,  1849. 

Y   5 
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COT7KTY  AND  POLICE   RATES. 

12  &  13  Vict,  c,  65. 
There  are  several  parishes  and  places  in 
England  and  Wales,  parts  of  wtoch  arc 
comprised  in  boroughs  not  subject  to 
county  rate  or  district  police  rate,  while 
the  parts  out  of  the  borough  are  liable  to 
contribute  thereto ;   and  there  are  several 

C*  )hes  parts  of  which  are  comprised  in 
ughs  which  are  subject  to  district, 
borough,  and  other  rates,  while  the  parts 
out  of  the  borough  are  not  liable  to  con- 
tribute thereto.     It  is  therefore  enacted. 

1 .  That  the  overseers  of  parishes  situated 
partly  within  boroughs  and  partly  without, 
may  collect  the  eountyy  county  police^  and 
district  police  rates,  leviable  on  the  part 
of  the  parish  not  comprised  within  the 
borough. 

2.  The  like  provision  is  made  for  collect- 
ing the  borough  rate  in  places  similarly 
situated. 

3.  Persons  assessed  may  appeal  aeainst 
the  rate,  and  provision  is  made  for  auditing 
the  accounts  of  the  overseers  and  collectors. 
.  4.  Where  a  precept  is  directed  to  the 
guardians  of  a  union  under  7  &  8  Vict. 
c.  33,  comprising  the  divided  place,  the 
goardians  may  require  the  overseers  to  pay 
their  treasurer  a  sufficient  sum. 

5.  Where  the  amount  required  for  the 
county  or  other  rate  is  small,  the  making 
of  the  rate  for  reimbursement  may  be  post- 
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6.  After  the  29th  September,  1849,  so 
much  of  the  1  Vict.  c.  81,  as  applies  to  the 
making  a  county  and  borough  rate  in  di- 
vided parishes  is  repealed. 

The  following  are  the  enactments: — 

1.  That  where  any  parish  or  place  separately 
maintaining  its  own  poor  shall  be  divided  in 
manner  hereinbefore  stated,  and  any  county 
rate,  or  county  or  district  police  rate-,  or  other 
rate  which  may  by  law  be  raised  in  like 
manner  as  a  county  rate,  shall  be 'assessable 
upon  the  part  of  the  parish  or  place  which  is 
comprised  within  the  county  and  exduded 
from  the  borough,  the  overseers  of  such  parish 
or  place  shall,  on  receipt  of  any  precept  or 
other  lawful  demand  from  the  justices  of  the 
county,  or  other  due  authority  in  thatbehalif, 
demanding  the  payment  of  any  sum  of  money 
as  the  contribution  of  the  part'of  such  parish 
or  place  out  of  the  borougn  towards  any  such 
rate  as  aforesaid,  mth  dl  convenient  speed 
assess  the  sum  so  required  upon  the  persons 
liable  within  such  part  of  the  parish  or  place 
to  pay  the  poor  rate  therein,  -by  means  of  a 
separate  rate,  to  be  made,  idlowed,-  and  pub- 
lished in  like  manner  as  the  poor  rate,  and 
either  by  themselves  or  by  the  collector  of  poor 
rates  for  the  time  being  appointed  for  the  said 


parish  or  place  shall  collect  ^  same  sepantelr 
or  with  the  poor  rate  payable  by  the  pai^ 
assessed  thereto,  and  for  tl»  purposes  of 
assessing  and  coUectiog  the  same  shall  have 
all  such  powers,  authorities,  privileges,  pro- 
tections, and  incidents  as  bekmR  to  tbem  in 
the  assessing  and  coUeption  of  the  poor  rale; 
and  all  proWsions  of  the  law  for  enfordng  &e 
coUectkm  of  the  poor  rate,  and  recovering  ^ 
costs  of  the  proceedings  therein,  shall  be  ap- 
plicable to  the  collection  of  the  rate  or  rates 
hereinprovided  for. 

2.  That  in  every  case  in  which  any  such 
parish  or  place  shall  be  partly  within  and 
partly  without  any  borough,  the  overseers  or 
other  persons  charged  with  the  collection  of 
the  rates  made  for  the  relief  of  the  poor  in 
such  parish  or  place,  upon  the  receipt  of  any 
warrant  from  the  mayor,  or  ai^  justice  or 
justices  of  the  peace,  high  constable,  or  oths 
officer  duly  authorized  to  act  in  that  bdialf 
within  the  borough,  for  the  payment  of  monev 
for  the  contribution  of  the  part  of  such  paiisii 
within  such  borough  towards  any  district, 
borougl^  or  other  rate,  (which  warrants  eveiy 
such  mayor,  justice  of  the  peace,  high  con* 
stable,  and  other  officer  shall  be  severally  em- 
powered to  direct  to  them  in  like  manner  as  if 
the  wlwde  of  such  parish  or  place  were  ^thia 
their  borough,)  shall  assess  upon  and  levy 
from  the  inhabitants  and  occupiers  of  all  mes- 
suages, lands,  tenements,  and  hereditaments 
liable  to  the  poor  rates  in  that  part  of  thdr 
parish  or  place  which  is  within  the  borooffb, 
the  amount  mentioned  in  the  warrant,  ei^ 
as  a  separate  rate  or  rates,  for  which  the  said 
overseers  shall  have  all  the  powers  which  be- 
long to  them  for  levying  a  rate  for  the  relief  of 
the  poor,  or  with  and  as  part  of  the  poor  rate 
to  which  the  inhabitants  and  occupiers  of  pro- 
perty within  that  part  of  the  parish  or  place 
may  be  liable  in  common  with  the  inhabitants 
ana  occupiers  of  property  within  the  other  put 
thereof  which  is  not  within  the  borough,  and 
out  of  the  monies  so  levied  and  collected  shaD 
pay  the  amount  mentioned  in  the  warrant  to 
the  person  duly  authorized  to  receive  the  same, 
and  in  default  thereof  shall  be  subject  to  aJl 
the  provisions  and  penalties  provided  bydiis 
act,  or  any  act  concerning  the  non-payment  of 
any  borough  rate. 

3.  That  any  person  assessed  to  any  rate 
made  under  the  authority  of  this  act  may  ap- 
peal Bgainsb  the  same  in  like  mai^ner,  and  with 
the  like  consequences  in  all  respects,  and  sub- 
ject to  the  provisions  and  regulations,  as  in  ap- 
peals against  the  Poor  Rate ;  and  that  every 
overseer  and  collector  shall  account  for  the 
money  levied,  ccdlected,  and  expended  under 
the  authority  of  this  act,  to  the  auditor  of  the 
district  comprising  such  parish  or  place,  in 
like  manner  as  for  the  Poor  Rate,  and  if  any 
balance  be  found  to  bein  his  hands  shall  apply 
the  same  towards- the  next  rate  required  for  the 
purpose  of  this  act,  or  shall  pay  the  same  to 
his  successor  in  office ;  and  in  de&uh  of  bit 
so  applying  the  same  while  in  office,  or  mak- 
ing payment  to  his  successor  within  aerea  days 
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aftertlie  baknee  sh^  hufB been  firoad,  tiieii 
auditor  shall  proceed  to  raoover  the  eame  firora 
the  penoB  holing  the  same^  ia  like  maimer  as 
sums  certified  by  him  to  be  due  from  persons 
accounting  shall  from  time  to  time  be  recover- 
able, and  he  shall  be  paid  his  costs  and  ex- 
penses, when  not  recovered  from  the  defendant, 
br  the  then  ovnneers  of  the  parish  or  place, 
who  shall  be  rdmbursed  out  ci  the  balance  of 
snob  rate,  or,  if  need  be,  out  of  the  next  rate. 

4.  That  where  a  precept  shall  be  issued  to 
the  guardians  of  tne  union  comprising  any 
such  parish  or  place,  under  the  provisions  of 
the  act  passed  in  the  8th  year  of  the  reign  of 
her  Majesty,  intituled  *'  An  Act  for  Facilitat- 
iog  the  Collection  of  County  Rates,  and  for 
Relieving  High  Constables  from  Attendance  at 
Qoarter  Sessions  in  certain  Cases,  and  from 
certain  Duties,''  and  such  precept  shall  eon- 
tain  a  sum  to  be  assessed  and  charged  in  re- 
spect of  any  such  rate  as  is  herein  provided 
for,  upon  a  part  of  such  parish  or  place  as 
aforesaid,  the  said  guardians  may  require  the 
the  overseers  of  sudi  parish  or  place  to  pay  to 
their  treasurer  a  sum  of  money,  sufficient  to 
enable  the  said  guardians  to  pay  the  sum  so 
assessed,  with  the  other  sums  mentioned  in  the 
said  precept,  to  the  treasurer  of  the  county  or 
other  person  lawfully  authorised  to  receive  it ; 
and  the  said  overseers  shall  pay  the  amount 
out  of  any  monies  in  their  possession  belong- 
ing to  the  parish  or  place,  or  to  the  part  of  such 
pariah  or  place  respectively,  and  reimburse 
themselves,  if  necessarv,  by  a  rate,  to  be  levied 
as  hereinbefore  descrioed,  upon  the  persons 
liable  thereto,  or  if  they  have  no  such  monies 
shall  forthwith  proceed  to  levy  and  collect  the 
requisite  amount  by  such  rate,  and  pay  the 
same  over  to  the  treasurer  or  the  said  guar- 
dians: Provided  nevertheless,  that  if  such 
overseers  make  default  and  do  not  make  the 
requisite  payment  within  the  appointed  time, 
they  shall  be  subject  to  be  proceeded  against 
in  like  manner  as  the  overseers  of  a  parish 
wholly  situated  within  the  county  are  subjected 
to  under  the  provisions  of  the  said  act* 

5.  That  where  the  amount  required  in  re- 
spect of  any  such  county  rate,  police  or  dis- 
trict rate,  from  any  part  of  such  parish  or 
place  as  aforesaid,  shall  in  the  judgment  of 
such  overseers  be  so  small  as  to  render  the 
levying  and  collecting  of  a  separate  rate  for  it 
inconvenient,  the  overseers  may  postpone  the 
reimbursement  of  themselves  for  any  such  ad- 
vance as  aforesaid,  and  they  or  their  successors 
may  afterwards,  on  the  recurrence  of  the  next 
precept  or  other  lawful  demand,  or  of  that 
next  but  one,  levy  and  collect  such  a  rate  as 
aforesaid  to  raise  the  whole  amount  so  previ- 
ously advanced  and  unsatisfied  out  of  the 
poor  rates  of  the  parish,  as  well  as  the  amount 
reqmred  by  the  uien  precept  or  demand,  and 
<hall  applv  the  sum  so  collected  in  reimburse* 
ment  of  the  prevbus  payments,  and  the  satis- 
action  of  such  precept  or  demand,  'and  shall 
^ply  the  balance,  if  any,  towards  the  die- 
chaige  of  the  next  precept  or  demand. 

6,  That  from    the   twenty-ninth    day    of 


Septeaahsr,  1B49>  so  mneh  of  the  act  passed 
in  the  1st  year  of  her  Majesty,  intituled  "  An 
Act  to  provide  for  the  levying  of  Rates  in 
Boimighs  and  Towns  having  Munidpal  Cor- 
porations in  England  and  Wales,"  as  applies 
to  the  making,  levying,  and  collecting  the 
county  rate  and  borough  rate  in  divided 
parishes  or  places,  shall,  except  in  respect  of 
rates  before  that  time  made,  levied,  or  collected, 
or  of  any  arrears  of  rates  in  course  of  being 
collected,  be  repealed,  and  all  balances  which 
may  remain  over  the  sums  required  by  the 
precepts  under  which  the  rate  was  levied  shall 
be  applicable  towards  the  discharge  of  the  next 
county  rate  or  borough  rate  assessed  upon  such 
divided  parish  or  place,  and  if  not  so  applied 
by  the  party  holding  the  same  shall  be  recover- 
able by  the  person  entitled  to  receive  the  same, 
on  complaint  before  two  iustices  of  the  peace 
of  the  county  having  jurisdiction  in  that  part  of 
the  parish  or  place,  who  shall  make  an  order 
for  the  payment  of  the  sum  due,  to  be  enforced 
in  like  manner  and  with  the  like  consequences 
as  orders  of  justices  for  the  payment  of  money 
shall  be  then  by  law  enforciole. 

highway  ratks. 
12  &  13  Vict.  c.  54. 
An  Act  to  continue  until  the  Ist  day  of  Oc- 
tober, 1850,  and  to  the  End  of  the  then  next 
Session  of  Parliament,  an  Act  for  authoriziiig 
the  Application  of  Highway  Rates  to  Turn- 
pike Roads.    [38th  July,  1849.] 
Reciting,  tiiat  an  act  was  passed  in  the  4  &  5 
Vict.  c.  59,  intituled  "  An  Act  to  authorize  for 
One  Year,  and  until  the  End  of  the  then  next 
Session  of  Parliament,  an  Application  of  a  Por- 
tion of  the  Highway  Rates  to  Turnpike  Roads 
in  certain  Cases,"  which  act  has  been  con- 
tinued by  sundry  acts  until  the  1st  day  of 
October  in  the  year  1849,  and  to  the  end  of  the 
then  next  Session  of  Parliament ;  and  it  is  ex- 
pedient that  the  same  be  further  continued  :  It 
IS  therefore  enacted.  That  the  said  act  shall  be 
continued  until  the  Ist  day  of  October  in  the 
year  1850,  and  to  the  end  of  the  then  next 
Session  of  Parliament. 


BXBMPTION 


OF    8TO01C    !» 
POOU  BATE* 


TRADE     FROM 


12  &  13  Vict.  c.  61. 

An  Act  to  continue  until  the  1st  day  of  Oc-> 
tober,  1850,  and  to  the  End  of  the  then  next 
Session  of  Parliament,  the  Exemption  of  In- 
habitants from  LiabiUty  to  be  rated  as  such 
in  respect  of  Stock  in  Trade  or  other  Pro- 
perty to  the  Relief  of  the  Poor.  [28th  July, 
1849.] 

Reciting  the  3  &  4  Vict.  c.  89,  "  An  Act  to 
exempt  until  the  31st  day  of  December,  1841, 
Inhabitants  of  Parishes,  Townships,  and  Vil- 
lages from  Liability  to  be  rated  as  such  in  re- 
spect of  Stock  in  Trade  or  other  Property  to 
the  Relief  of  the  Poor :"  And  such  act  hath 
been  since  continued  by  sundry  acts  until  the 
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Lav&eMly. 


l8t  day  of  October,  1849,  and  to  the  end  of  the 

then  next  Seesbn  of  Parliainent,  and  it  is  ex< 
pedient  that  the  act  be  further  continued :  It 
is  therefore  enacted.  That  the  first-mentioned 
act  shall  continue  in  force  until  the  Ist  day  of 
October  in  the  year  1850.  and  to  the  end  of  the 
then  next  Session  of  Parliament* 

LAW  LISTS  AND  DIRECTORIES. 

8UGOB8TBD  IMPR0VBMBNT8. 

To  the  Editor  of  the  Legal  Observer, 

Sir,— There  are  now  no  less  than  three  Law 
Lists  or  Law  Directories  before  the  public  and 
the  profession.— 1st.  The  Law  List,  established 
about  the  year  1770,  and  since  the  imposition 
of  the  Certificate  Duty  in  1786,  authenticated 
as  to  the  attorneys  by  an  officer  at  the  Stamp 
Office. 

2ndly.  The  Post-Office  Directory,  in  which 
the  names  of  professional  men  were  for  many 
years  included,  with  merchuits,  traders,  and 
others,  but  of  late  years  containing  a  separate 
law  directory. 

3rdly.  Another  law  directory  has  been  re- 
cently issued,  called  the  "Lawyers'  Com- 
panion." 

The  first  of  these  works  is  well  known  to  the 
profession,  and  to  a  certain  extent  accurate  and 
useful,  but  it  is  manifest  that  a  much  more 
complete  work  for  the  use  of  the  profession 
could  be  supplied  by  the  Incorporated  I^iw 
Society,  as  the  Registrar  of  Attorneys  and  So- 
licitors, having  copies  of  the  Rolls  of  all  the 
Courts,  and  bound  to  compile  an  Alphabetical 
Roll  of  all  the  attorneys  in  England  and  Wales, 
with  the  dates  of  their  admissions. 

The  fact  is,  that  the  Law  Lost  comprises  only 
the  names  of  those  who  hare  taken  out  their 
certificates  before  the  1st  January,  and  conse- 
quently excludes  several  hundred  practitioners 
who,  from  inability,  inadvertence,  or  other 
causes,  omit  to  pay  the  duty.  These  persons 
may  at  any  moment  renew  their  certificates, 
and  their  names  and  addresses  ought  therefore 
to  appear,  unless  they  cease  to  practise  for 
more  than  a  year. 

Many  improvements  might  be  suggested  in 
the  contente  and  in  the  form  and  mode  of  aoch 
an  annual  volume,  but  which  it  is  unnecessary 
at  present  to  specify.  I  trust  the  subject  will 
receive  that  attention  which  you  always  be- 
stow on  matters  in  any  way  useful  to  the  pro- 


fession. 


classics  and  matihaiinajcfly  I  heg  to  caflyonr 
attention  to  the  supplemental  charter  recently 
granted  to  the  University  of  London.  Amongst 
other  provisions  there  is  the  following  danse : 

"  We  further  will  and  ordain,  that  the  said 
Chancellor,  Vice-Chancellor,  and  Fellows  iM 
have  power,  after  examination,  to  grant  certif- 
cates  of  proficiency  in  such  branches  of  know- 
ledge as  the  said  Chancellor,  &c.  shaU  from  time 
to  time,  by  regulations  made  according  to  the 
provisions  of  our  (former)  charter  in  this  be* 
naif,  determine ;  and  that  in  addition  to  the  ex- 
aminations of  candidates  for  degrees  in  our  said 
charter  mentioned  and  ordained,  the  said 
Chancellor,  &c.,  may  cause  to  be  held  from 
time  to  time  examinations  of  persons  who  ahaH 
have  prosecuted  the  study  of  such  branches  of 
knowledge,  and  who  shall  be  candidates  for 
such  certificates  of  proficiency  as  aforesaid, 
subject  to  such  regulations  as  by  the  said 
Chancellor,  &c.,  shall  from  time  to  time  be 
made  in  this  behalf." 

The  University  might  grant  under  this  au- 
thority testimonials  of  proficiency  in  dassict 
and  mathematics,  to  be  produced  on  regis- 
tering the  articles,  or  the  Judges  might  aa- 
thorize  the  examiners  to  receive  similar  cer- 
tificates of  proficiency  from  other  institotioos. 

I  think  that  besides  Latin,  French,  and  a  cer- 
tain portion  of  mathematics,  the  candidate 
should  be  examined  in  general  history,  and 
some  of  the  sciences,  the  application  of  which 
may  bear  on  his  professional  duties. 


INCORPORATED  LAW  SOCIETY. 


M.H. 


LEGAL  EDUCATION.— LONDON 
VERSITY. 


UNI- 


7b  the  Editor  of  the  Legal  Observer. 

,  Sir,— Referring  to  the  letter  of ''Attomatus," 
in  your  journal  of  the  25th  August,  relating  to 
the  suggested  improvemente  in  Legal  Educa- 
tiouj  and  particularly  as  to  the  examination  in 


LICTURBS,   1849-60. 

Three  Courses  of  Lectures  will  be  deli?ered 
in  the  Hall  of  the  Society,  on  Monday  snd 
Friday  evenings  in  the  months  of  November, 
December,  January,  February,  and  March  next, 
at  eight  o'clock,  precisely. 

Oft  Eqmty  and  Bankruptcy^  by  Richard  Jebb, 
Esq.,  Barrister-at-Law. 

In  these  Lectures  it  is  proposed  to  treat  of 
the  following  subjects : — 

1.  The  Jurisdiction  of  the  Court  of  Chaoceiy 
with  reference  to  the  specific  performance  of 
Contracts,  including  a  short  exposition  of  the 
chief  doctrines  of  £<juitv,  more  immediately 
connected  with,  or  denved  from,  the  exercise  of 
that  Jurisdiction, 

2.  The  exercise  of  the  Court's  Jurisdiction 
by  Injunction :  1st,  generally ;  and  2nd,  with 
special  reference  to  the  protection  of  copyiight, 
and  patente  of  invention,  against  piracy  and 
invasion. 

3.  The  Joint  Stock  Companies  Wioding-up 
Acte,  1848,  1849,  11  &  12  Vict,  c  45,  and  12 
&  13  Vict.  c.  108. 

4.  The  principal  pointe  of  Alter atkm  in  the 
Bankrupt  Law  effected  by  the  recent  Act,  12  & 
13  Vict.  c.  106. 

5.  New  Pointe  in  Equity  and  Bankruptcy! 


UooirpaMtd  hm  So^/ktifj-^Mfnat  nkUj-^Hpiu  m  tie  Cireidi. 


40SP 


On  Cmmtm  Lttw  mid  Crimmai  Law,  by  J. 
Alleyne  Maynard,  Esq.,  Barrister-at-Law. 

1.  The  Law  of  Execators  and  Administra- 
tors. 

2.  On  tbe  Agreement  required  between  the 
Pleadings  and  Evidence  in  Civil  and  Criminal 
Cases,  and  the  Amendment  of  Variances. 

3.  Occasional  subjects  of  interest  arising  in 
the  Common  Law  Courts^  and  otherwise. 

4.  On  the  Law  of  Larceny. 

On  CoHveyanemg,  by  Edward  Kent  Karslake^ 
Esq.,  Banriater-^tt-Law. 

1.  Introductory  Lecture  on  tbe  Origin,  Pro- 
gress, and  Objects  of  the  present  Practice  of 
Conv^ancing. 

2.  On  Conveyances  of  Freeholds  to  Pur- 
chasers, particukrly  to  Railway  Companies. 

3.  On  Assurances  of  Copyholds  to  Pur- 
chasers. 

4.  On  Leases,  and  Assignment  of  Lease- 
holds  to  Purchasers. 

5.  On  Exchanges  and  Deeds  of  Partition. 

6.  On  Mortgages,  and  Transfers  of  Mort- 


7.  On  Disentailing  Deeds  and  Settlements 
of  Real  Property. 

8.  On  Settlements  of  Personal  Property. 

9.  On  Disclaimers,  Appointments  of  New 
Trustees,  Releases,  and  Deeds  of  Indemnity. 

10.  On  Co-partnership  Deeds. 

11.  On  Deeds  of  Composition  with  Cre- 
ditors. 

12.  On  Wills. 

These  Lectures  will  especially  notice  the 
practical  effect  of  recent  Statutes  and  Deci- 
sions upon  each  of  tbe  above-mentioned  forms 
of  Assurance. 

The  members  of  tbe  Society  may  attend 
without  subscribing. 

S*  To  prevent  interruption  at  tbe  Lectures, 
Subscribers  cannot  be  admitted  to  the  Hall 
after  the  Lecture  has  commenced. 


MOOT  POINTS. 


PARTI<BR8HIP. — FBLONY. 

i.  and  B.  are  in  partnership  as  brokers,  and 
A,  commits  felony, is  convicted,  and  transported 
beyond  the  seas.  He  afterwards  obtains  a 
a  pardon  and  returns  to  this  countrv. 

Can  B.  recover  the  debts  due  to  toe  partner- 
ship for  business  transacted  before  tbe  felony 
was  committed  ?  If  so,  must  B.  sue  in  bis 
own  name  alone,  or  jointly  with  that  of  his  late 
partner?  And  bow  jointly,  since  by  the  felo- 
^y»  A.  forfeited  his  property  to  the  Queen  ? 
Also,  can  A.,  on  his  return  as  above  mentioned, 
demand,  and  file  bis  bill  for,  an  account  from 
his  partner  of  tbe  monies  due  to  or  received  on 
account  of  the  late  firm  up  to  tbe  period  of  tbe 
commission  of  the  felony  ? 

Does  J.'s  propertv,  which  was  forfeited  by 
^e  felony,  revert  to  him  on  bis  obtaining  tbe 
free  pardon? 

W.  C. 


NOTES  OF  THE  CIRCUIT. 


IKCRBASB  OF  CA8B6   OF  POISONING. 

The  Lord  Chief  Baron,  in  his  charge  to  tbe 
grand  jury  at  Lewes,  on  the  30th  July,  called 
weir  attention  to  tbe  case  of  a  widow,  accused 
of  poisoning  her  husband  and  children,  in  or- 
der to  obtain  fees  from  tbe  Burial  Society* 
His  Lordship  said, 

"On  a  former  occasion  when  I  took  the  cir- 
cuit, a  similar  charge  was  presented  in  a  neigh- 
bouring county,  I  think  it  is  much  to  be  re- 
gretted that  some  inquiry  has  not  taken  place,, 
and,  if  necessary,  some  measure  been  adopted 
for  the  purpose  of  regulating  the  institutions 
or  clubs  or  insurance  offices  by  which  persons 
are  enabled  to  obtain  a  sum  of  money  on 
the  death  of  a  member  of  their  family.  It 
seems  to  me  important  to  the  public  welfare, 
that  the  matter  should  be  seriously  and  tho- 
roughly investigated,  for  the  purpose  of  ascer- 
taimng  whether  in  reality  it  be  a  dangeroua 
practice  under  the  circumstances  which  at  pre- 
sent belong  to  it,— whether  it  be  one  which 
calls  for  some  regulation  which  may  give  con- 
fidence to  the  public  that  such  institutions 
are  not  abused,  and  give  protection  to  those 
who  belong  to  them,  so  that  they  may  not  be 
improperly  charged  with  offences  of  which  they 
are  utterly  innocent,  and  which  have  no  con- 
nexion with  their  belonging  to  such  institu- 
tions. It  is  obvious  that  some  regulation 
might  bo  adopted  that  would  free  the  transac- 
tion very  much  of  suspicion ;  for  instance,  if 
instead  of  money  being  paid,  the  burials  were 
performed  by  the  institution,  no  money  passing,, 
so  as  to  benefit  any  one  by  the  insurance.  I 
am  exceedingly  anxious  to  make  these  observa- 
tions without  m  the  smallest  degree  expressing 
an  opinion  upon  or  alluding  to  the  circum- 
stances of  any  particular  case ;  but  it  is  mani- 
fest that  either  there  is  guilt  or  innocence  that 
has  been  accused,  and  that  the  accusation,  or 
suspicion,  seems  very  much  to  arise  out  of  the 
facility  for  doing  such  things,  and  the  tempta- 
tion, perhaps,  they  offer  to  improper  practices 
in  domestic  life.  I  hope  such  of  you  as  have, 
any  means  of  doing  so  will  bear  these  observa^ 
tions  in  your  mind,  and  endeavour  to  advanca 
the  object,  so  that  the  fullest  inquiry  maybe 
instituted,  with  a  view  to  determine  what  legis- 
lative interference  can  or  ought  to  take  place  for 
preventing  the  evU." 

HOMB   CIRCUIT. — MR.   SBRJBANT  DOWLINC 

Our  readers  will  recollect,  that  on  tbe  de« 
cease  of  Mr.  Justice  Coltman,  a  new  commis- 
sion of  assize  was  issued,  induding  the  name, 
of  Mr.  Serjeant  Dowlinff,  who,  consequently^ 
presided  in  one  of  the  courts  on  the  Norfolk 
circuit.  On  the  termination  of  the  learned 
Serjeant's  labours,  he  returned  to  his  own  dr- 
cuit,  the  Home,  and  there,  in  consequence  of 
the  pressure  of  business,  the  learned  Seijeant 
expressed  his  readiness  to  try  the  common  jury 
causes.  This  has  saved  an  enormous  expense  to 
the  different  parties,  as  but  for  the  valuable 
assistance  thus  rendered  the  assizes  would  have 
lasted  at  least  a  fortnight  longer. 
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NOTES  OF  THE  VACATiaJT. 


THE  NSW  BTATUTIS  OF  1849. 

In  the  dearth  of  legal  ioteUigence  during  the 
Long  Vacation,  we  avail  onreelvea  of  all  the 
roace  afforded  ns  for  the  Statutes  of  the  last 
Session.  Already  we  have  given  no  less  than 
twenty-five ;  and  hope  before  the  close  of  the 
volume  next  month  to  find  room  for  the  re- 
mainder. Our  readers  will  thus  possess,  bv 
tile  ensuing  Term,  ''  within  the  four  comers  '* 
of  our  Legal  Record,  all  the  necessary  in- 
formation of  the  various  alterations  in  the  law 
effected  in  the  last  Session  of  Parliament 
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DIOBST  or  A.LI*  BBFOimD  C4SSfl. 

Ten  sections  of  the  Analytical  Digeat  of  a& 
Reported  Cases  in  the  Superior  Comts  han 
already  heea  oivea  in  thio  prtsent  vnlaiiie. 
Five  more  will  dose  the  Series:  they  wiU 
chiefly  be  devoted  to  the  decisioDs  m  tlie 
Common  Law  Courts,  This  classification  of 
die  points  decided,  under  their  reqiectin 
heads  in  each  Court,  with  the  facility  of  re- 
ference to  each  section,  and  the  Index  of 
Cases,  has  been,  as  we  are  gratified  to  lean, 
highly  approved. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS 

AND    SHORT    NOTES    OF    CASS8. 
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^avat  at  Eortrir. 

Beckham  v.  Drake  and  others.    June  11,  19, 
1847  J  July  6,  27,  1849. 

BIGHT  OF  ACTION.  —  BANKRUPT.  —  A88IO- 
NBB8. 

Upon  appeal  from  the  Exchequer  Cham" 
ber,  renernmg  the  decieitm  of  the  Court  of 
Exchequer,  field,  that  the  right  qf  action 
for  a  penalty,  at  Uqmdated  damages  for 
breach  qf  contract,  passed  to  the  assignees, 
being  a  ddft  due  to  the  bankn^t  before  the 
bankruptcy,  and  therefore  part  qf  the  assets. 

The  appellant  had  heen,  in  1834,  foreman  to 
Messrs.  Knight,  Surgey  and  Drake,  type- 
founders and  letter-press  printers,  under  an 
agreement  in  writing  oetween  him  and  Knight 
and  Surgey;  the  respondent  Drake  being  a 
deepmg  partner.  It  was  agreed  thereby  that 
the  plaintiff  was  to  serve  the  defendants  for  the 
period  of  seven  years,  at  3Z.  3s.  per  week,  and 
that  if  either  of  the  parties  should  not  truly 
observe  the  agreement,  the  party  making  de- 
fault should  pay  the  sum  of  5002.  as  specific 
damages.  The  plaintiff  having  been  dismissed, 
as  he  alleged,  without  reasonable  cause,  before 
the  expiration  of  the  seven  years,  brought  this 
action  in  assumpsit  for  the  breach  of  the  con- 
tract. The  defendant  pleaded  non-assumpsit, 
and  that  as  the  defendant  had  become  bank- 
rupt, the  cause  of  action  vested  in  his  assignees. 
The  plaintiff  demurred  generally,  citing  Howard 
V.  Crowther,  8  M.  &  W.  601,  and  contended, 
that  it  being  a  contract  for  personal  labour  the 
right  of  action  did  not  pass  to  the  assignees. 
Upon  the  hearing  of  the  demurrer,  the  Court 
of  Exchequer  allowed  the  demurrer,  and  held, 
that  the  plaintiff  was  entitled  to  sue  on  the 
contract,  (8  M.  &  W.  846).  The  action  was 
then  tried  and  lOOL  damages  recovered,  and 
the  Court  of  Exchequer  decided  the  points  re- 
served for  the  plaintiff,  (9  M.  &  W.  79).  The 
judgment  was,  however,  reversed  by  the  Court 
of  Exchequer  Chamber,  and  this  appeal  was 
now  presented. 

Martin,  Stammers,  Peacock,  H.  HiU  and  H. 
Jtform,  for  the  Several  parties. 

The  learned  judges  on  the  6th  July  delivered 
thwr  judgment  strMtfrn.-  V.  WUliams,  Wights 


man,  Erie,  Cresswell,  Maule,  Parke,  JJ.,  and 
Wilde,  L.;C.J.,  holding  that  the  right  of  action 
did  pass  to  the  assignees,  Rolfe  9odPlatt,iJ, 
being  of  the  contrary  omnion. 

Lord  Brougham  on  the  27th  July  moved  the 
judgment  of  me  House,  that  the  judgment  of 
the  Exchequer  Chamber  be  reversed,  and  Lord 
CampbeU  naving  concurred,  judgment  vas 
given  for  the  defendant  in  error,  wiui  costs. 

Vice-€t«wtU0t  af  CnglonH. 
In  re  Bacenscrqf^s  Trust.    June  29, 1849. 

WILL.  —  PARTIAL   CANCKLLATION.—  MA»- 
QINAL  NOTX. — CON8TBUCTION. 

Upon  eanstruction  of  a  will  and  the  iff«i  ^ 

a  partial  cancellation  and  marginal  wok: 

Held,  that  the  intention  expressed  ts  the 

note  was  present  and  not  deUberativei  end 

thertfore  passed  the  residue  as  therei»  de^ 

vised. 

This  was  a  petition  praying  a  declaration  as 

to  the  construction  of  a  will  and  the  effect  of  a 

partial    cancellation.     The   testator,  Edsraid 

Ravenscroft,  by  his  will,  gave  four  I6th8  of  bis 

residnarv  estate  to  his  granddaughter.  Lady 

Hereforo,  four  l6tbs  to  another  granddaughter, 

Mrs.  Fairfax,  and  two  16th8  txS  each  of  his  fonr 

grandsons.    Some  time  afterwards,  one  of  the 

grandsons  having  died,  the  testator  drew  his 

pen  through  the  materid  parts  of  this  bequest, 

and  wrote  in  the  margin  a  note  stating  snch 

death,  and  that  the  three  other  grandsons  were 

sufficientiy  provided  for,  and  that  he  therefore 

intended  to  bequeath  1,000L  to  each  of  the 

three  surviving  grandsons,  and  to  divide  the 

residue  of  his  undisposed  of  property  equally 

between  his  two  granddaughters.    The  residu 

amounted  to  25,000/. 

Bethett  and  FreeKng  for  the  petitionee; 
Bolt  and  De  Gex  for  the  representatives  of  the 
deceased  brother;  J.  Parker  and  Caims  for 

The  Vice-ChanceUor  held,  that  the  mteotioD 
expressed  in  the  will  was  present,  and  that  the 
two  granddaughters  were  therefore  entitled  to 
the  residue,  subject  to  the  payment  of  the  thres 
legacies  of  1,0002. 


vlJMPIQr 


t  V.  CVSi^tmA^^iCmiigMSnlde* 


Laiukr  r,  Weitfm.    J%  8^1849. 

iDXXNUTBATIOK    SUIT.  —  XXCBPTIONS«  — 
AMBWBR. 

Where  n  legal  represetUaiw  mtd  keir-ai4am 
was  n6t  aikged  hytheUUtobe  primf  to 
the  dealmgs  of  Am  tefiairim:  Held,  that 
he  vas  not  boand  to  answer  the  partkuUsrs 
0/  her  deaimgs  with  regard  to  the  estate  of 
a  testator  who  died  indexed  to  the  pfam- 
tiff,  and  left  her  miverstd  legatee. 

This  suit  was  instituted  to  render  tlie  testa- 
tor's legal  personsl  representative  and  heir-at- 
law  liable  m  certain  sums  of  xnoney  in  wbicH 
at  his  death  he  was  indebted.  The  bill  alleged 
that  Thomas  Farr  being  so  indebted,  died, 
leaving  his  wife,  Mary  Fair,  his  uniyersal 
legatee,  who  at  her  death  left  Robert  H.  Farr 
ber  representative,  and  then  called  on  him  to 
set  ibrth  the  particulars,  in  what  manner,  and 
to  whom  Mary  Farr  had  disposed  of  the  tes- 
tator's property  come  to  her  huiids.  He  how- 
ever refased  to  answer,  although  ndm^tting  that 
sufficient  assets  had  come  to  her  hands  to  sa- 
tisfy the  phdntiff's  claim.  The  Master  bad 
overruled  the  exceptions  to  this  answer  for  in- 
sufficiency as  to  the  real  estate,  but  allowed 
them  as  regarded  the  personalty,  to  which 
finding  exceptions  were  taken. 

httkell  and  F^eeling  in  support  of  the  excep- 
tions; Stuart  and  Welford,  contHt. 

The  Vxce-Chancellor  said,  that  as  it  did  not 
appear  by  &e  bill  that  Robert  H.  Farr  was 
privy  to  any  of  the  dealings  of  Mary  Farr  in 
Rspect  of  the  testator's  estate,  he  could  not  be 
called  upon  to  answer  as  to  the  particulars. 
And  the  exceptions  to  the  Master's  report  must, 
therefore,  be  allowed. 


ChaBcdlor  Kniflbt  Brace  allowed  each  ezeeiT 
tions.  The  defendants  then  put  in  a  further 
answer,  and  allied  that  686/.  2s.  6d,  was  due 
to  them  from  the  plaintiff,  on  the  balance  of 
accounts,  and  also  pleaded  the  7  Geo.  2,  c.  8, 
as  protecting  them  from  the  discovery.  The 
Master  having  allowed  exceptions  to  this  an- 
swer for  sufficiency,  the  cause  now  came  on 
upon  exceptions  to  that  finding. 

Swauston  and  H.  Prendergast  in  support  of 
the  exceptions ;  Russell  and  F.  Baylevj  contri^ 
cited  Regina  v.  Garhett,  2  Carr.  and  K.  474. 

The  Vice-Chancellor  said,  that  as  the  facts,  of 
which  discovery  was  sought,  would  be  a  mate- 
rial link  in  the  chain  of  evidence  of  the  guilt 
of  the  defendants  upon  a  charge  of  negociating 
time  bargains,  which  would  subject  them  to  a 
penalty  under  the  7  Geo.  2,  c.  8,  s.  8,  they 
were  protected  from  the  discovery.  The  alle- 
gation in  the  further  answer  that  a  balance  of 
account  was  due  to  the  defendants  could  not 
be  considered  as  an  intention  on  their  part  to 
treat' the  transactions  as  legal,  but  merely  that 
if  they  were  so,  there  was  a  balance  in  their 
favour.  Hie  exceptions  to  the  report  would 
therefore  be  allowed. 


Exparte  Samuel  and  others,  in  re  Llogd, 
1849. 


July  2, 


Vitt^tRnttWox  Snigtt  H^vut. 
Short  V.  Mercier,    June  23,  1849. 

STOCKJOBBING  ACT. — BXCBPTIONB  TO  AN- 
SWUt. — DISCOVaRY. 

Upon  exceptions  to  the  Matter's  rmort  find- 
ing a  further  answer  insuMcient,  Held,  that 
08  the  discovery  of  the  transactions  in 
qwstion  would  subject  the  defendants  to  a 
penalty  under  the  7  Oeo.  2,  c.  8,  s.  8,  (the 
Stock-Jobbing  Act,)  they  were  protected 
from  discovery,  and  the  exceptions  to  such 
report  were  allowed. 
This  bill  was  filed  for  the  transfer  and  re-de- 
Bvery  of  certain  railway  shares  and  certificates 
which  the  plaintiff  had  transferred  to  the  dcfend- 
^^its,  to  secure  any  balance  which  might  be- 
come doe  in  lus  transactions  with  them,  and 
also  for  an  account  of  such  dealings.    The  de- 
fendants claimed  to  be  protected  from  disco- 
^ery,  on  the  ground  that  it  would  subject  them 
to  a  penalty  of  100/.  under  the  7  G.  2,  c.  8,  s.  8, 
for  negociating  time  baivains,  and  which  plea 
^  allowed  to  stand  tor  an   answer.    The 
plaintiff  having  excroted  to  this  answer  for 
iDBufficiency,  five  of  such  exceptions   were 
^wed,  and  upon  exceptions  to  the  Master's 
report  di^owmg  the  ^cfther  nine,  the  Vice- 


VKIBKDLT  B0CIBT7. — COSTS  OF  PKTITIOH 
»0«  PATMSm:'  IN  FULL  BY  BANKRUPT 
TRKABURSR. 

The  petitioners  for  the  payment  in  full  of  a 
stem  of  money  belonging  to  a  friendly  socie* 
ty  in  the  hands  of  their  treasurer  who  had 
become  bankrupt,  were  allowed  their  costs  j 
and  it  appearina  that  the  proceeds  of  the 
bankruptcy  would  not  allow  of  the  expense 
of  an  actton  at  law,  were  allowed  to  prove 
for  the  amount, 
Tbk  Wrexham  Friendly  Union  Society  was 
instituted  in  1807<  and  its  funds  chiefly  lodged 
in  Llovd's  Bank  at  Wrexham,  who  was  ap- 
pointed treasurer.    Mr.  Lloyd  having  become 
iMmkrupt  in  Jan.  1849«  this  petition  was  pre- 
sented for  the  payment  in  full  of  a  sum  of 
5,152/.  18s.  Ad,  which  was  in  his  hands,  by  the 
assignees. 

Bacon  and  Broml^,  in  support  of  the  peti- 
tion, cited  Exparte  tdddell,  3  Mont.,  D.  &  De 
G.,  80;  BuMsiU  and  Pryor,  for  the  assignees, 
oontreL,.  citing  Exparte  Stamford  Friend^  So- 
ciety, 15  Ves.  280;  Exparte  Ross,  6  Ves.  802. 
Tne  Vice-  Chancellor,  upon  the  parties  con- 
senting, said,  that  as  the  sum  was  considerable 
and  the  question  important,  it  would  be  as  well 
to  have  an  action  at  law  upon  proper  admis- 
sions, and  in  the  meanwhile  no  aiviaend  to  be 
declared,  and  the  petition  to  stand  over.  But, 
subsequently,  upon  the  application  of  the  peti- 
tioners stating  that  there  was  doubt  whether 
the  proceeds  of  the  bankruptcy  would  justify 
further  expense  in  the  matter,  the  Vice-Chan- 
cellor allowed  them  to  prove  for  the  amount 
under  the  bankruptcy,  and  ordered  the  costs  of 
their  application  to  be  paid. 


S^^enorCmirt$:  V.  C.  KmgU  Bmee*    QiMf*fBfl^ 
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Bwparte  Bmwui^  tn  f  FeMokk.    iviy  9, 1849* 

PROOF  FOR  CALLS  UNDER  WINDING-UP  ACT. 

A  petition  tpos  dismissed  with  casts,  seeking 
to  expunge  a  proqfby  the  official  managers 
qf  a  joint'Stock  banking  company,  in  re- 
spect  of  a  call  made  by  the  Master  upon 
the  bankrupt  under  the  11  ^  12  Vict.  c.  45, 
although  the  consent  of  the  Master  to  such 
proof  had   been  subsequently  given,  and 
oroof  had  been  made  under  the  bankruptcy 
oy  a  creditor  of  the  banking  company. 
This*  was  a  petition,  by  way  of  appeal  from 
Mr.  Commissioner  Ellison,  that  a  proof  might 
be  expuni^ed  for  4,918/.  9s.  lid.  which  nad 
been  made  by  the  official  managers  of  the  North 
of  England  Joint-Stock  Bank,  in  respect  of  a 
call  of  30/.  per  share  under  an  ordfer  of  the 
Master,  for  paying  the  debts  of  the  company 
according  to  the  provisions  of  the  11  &  12 
Vict.  c.  45.    It  appeared  that  one  of  the  credi- 
tors of  the  banking  company  had  proved  under 
the  fiat  for  11,739/.  11^.  3c/.,  due  from  the 
company. 

Swanston,  F,  S.  WilUams,  and  Brooksbank, 
in  support  of  the  petition ;  Bacon  and  Pryor, 
contriL 

The  Vtce-Chancellor  said,  that  although  be- 
fore the  act  the  proof  in  question  coi3d  not 
have  been  made,  yet  the  provisions  of  the 
statute,    must    be    obeyed,  whatever  conse- 

auences  might  follow  or  anomalies  arise,  and 
le  proof  therefore  was  allowed-  As  to  the 
Master's  approval  of  the  proof  being  wanting, 
the  objection  was  tc^o  late,  and  as  it  was 
proved  to  have  been  since  given  it  was  suffi- 
cient. The  petition  must  consequently  be  re- 
fused, with  costs. 


(Before  the  Four  Judges.) 

Regina  v.  Baptist  Missionary  Society. 

May  26,  June  9>  1849* 

LIABILITY    OF    MISSIONARY   SOCIETY   TO 
PAY   RATES. 

Where  a  society  for  sending  missionaries 
abroad  had  premises  which  were  also  used 
by  other  charitable  societies  who  paid  a 
proportion  of  the  expenses  of  lighting, 
firing,  and  cleansing  ;  and  also  printed  a 
report  and  other  periodicals  which  were 
sold  occasionally  at  the  premises,  although 
no  profit  accrued  to  the  members:  Held, 
liable  to  a  rate  under  the  11  G.  3,  c.  29i 
5.41. 

The  Baptist  Missionary  Society  was  rated 
in  respect  of  the  house  and  premises  situate  at 
No.  33,  Moorgate  Street,  as  liable  to  pay  a 
sewers'  and  paving  rate  bv  the  City  Commis- 
sioners of  Sewers,  under  the  11  6.  3,  c.  29,  s. 
41.  The  officer  of  the  Society  had  appealed 
against  the  rate  to  the  Recorder  at  the  City 
Quarter  Sessions,  who  had  however  confirmed 
the  rate,  subject  to  the  opinion  of  this  Court 
upon  a  special  case  as  to  the  liability  of  the 
society. 

It  appeared  that  the  society  is  supported  by 


vdiintary  contribotioiiB  sad  the  intcRSt  of  a 

fund  of  20,000/.,  and  that  the  amiual  income 
amounts  to  25,000/.,  the  whole  of  which  i» 
devoted  to  sending  out  and  supportrog  mif- 
sionaries  for  the  conversion  of  the  heathoiiii 
various  parts,  and  in  supporting  the  widow* 
and  families  of  missionaries  dyin^^  abroad,  and 
that  none  of  the  members  denre  any  indU 
vidual  benefit  from  the  society.  Other  chari* 
table  societies  of  the  Baptist  denominatm 
used  the  premises  for  the  purpose  of  hoUinf 
their  meetings  and  keeping  their  books,  and 
paid  a  proportion  of  the  expenses  of  lightiDK, 
firing,  and  cleansing  of  the  buildings.  Thcie 
was  also  a  librarv  connected  with  tne  society, 
and  a  report  andf  other  periodicals  were  printed 
and  sold  on  the  premises  when  applied  for,  bat 
it  was  stated  that  the  proceeds  did  not  com 
the  outiay. 

The  Attomey^Qenerta  and  Clarksom  in  rap- 
port of  the  rate,  cited  Regima  v.  Sterrif,  U 
A.  &  E.  84;  Butt,  a  C,  and  Prendergut, 
contrJi,  cited  Rex  v.  Waldo,  Cold.  358 ;  Resits 
v.  Wilson,  12  A.  &  E.  94. 

Cmr.  ad.  vsU. 

The  Court  held,  that  the  society  was  Mk 
to  be  rated  according  to  the  case  cited  tt  tar 
of  Regina  v.  Sterry,  as  there  was  a  benefidil 
occupation  of  the  premises  and  rent  ww  re- 
ceived from  the  other  societies.  The  order  of 
sessions  must,  therefore,  be  aflirmed. 

Regina  v.  Parham.    June  6,  6,  July  5, 1849. 

COUNTY  COURTS*    ACT. — CONSTRUCTION.- 
JUDOB   FOB  8BVBRAL   DISTRICTS. 

Upon  demurrer  to  a  return  to  oquowamnto 

calling  on  the  judge  qf  the  Worcettenbn 

County  Court  to  show  by  what  authoritj  he 

exercised  that  office.  Held,  that,  t^on  cw 

struction  qf  the  Zrd  and  9th  sectums  of 

the  9  ^10  Viet.  c.  96,  a  judge  may  be  e^ 

pointed  for  seoeral  districU. 

This  was  an  information  in  the  nature  of  a 

quo  warranto,  calling  upon  Benjamin  Paito 

Esq.,  to  show  by  what  authority  he  hdd  m 

ofiice  of  judge  of  the  12  district  County  Cwnts 

of  Worcestershire.     The  defendant  made  i 

return  to  the  mandamus,  which  was  dcmwrrt 

to.    Under  the  2nd  section  of  the  9  &  10  \^ 

c.  95,  the  county  of  Worcester  was  dmdrf 

into  12  districts,  viz.,  Bromsgrove,  Droitwich, 

Dudley,  Evesham,  Kiddennmstcr,  Pcrshore, 

Redditch,    Shipston,   Stourbridge,  Tenbuir, 

Upton,  and   Worcester,     The  question  no» 

raised  was,  whether  there  ought  not  to  bei 

distinct  judge  for  every  separate  district      , 

Sir  F.  Kdly,  Godson,  Q.  C,  w^dMelHsh,  in 

support  of  the  demurrer,  contended  that  tberc 

ought  to  be  a  judge  to  each  districf  in  « 

county.    By  section  1,  her  Majesty,  with  tne 

advice  of  her  Privy  Council,  may  ordttm 

act  to  be  put  in  force ;  by  section  2,  to  divi« 

the  whole  or  part  of  an^r  county  into  distnctt. 

and  under  section  3  it  is  enacted,  that    tnoj 

shall  be  a  judge  for  each  district  to  be  atm 

under  this  act,  and  the  Coun^  Court  may" 


St^mior  OmrUi  QntemU  Benek.^Eadksquer.'^Preroffatnfe  Court. 


bolden  limnltaiieoiiBly  in  aU  or  any  of  such 

diBthcts." 

The  Attonuff^Oenerml  and  PAtpton,  contri^ 
nnsed  that  it  was  competent  for  one  person 
to  be  the  judge  of  as  many  County  Courts 
Qoder  distinct  appointments  as  he  could  fulfil 
the  duties  of,  ana  that  there  was  nothing  in 
the  act  to  prevmt  the  same  judge  from  acting 
for  several  districts. 

Cw,  ad.  vuli. 

The  Court  said,  that  the  3rd  section  was 
doobtlessly  so  framed  in  order  to  meet  the 
possibility  of  the  Courts  heing  held  simul- 
taneously, in  which  case  there  would  necessarily 
be  separate  jud^  appointed,  but  it  did  not 
follow  that  the  judge  of  one  district  County 
Court  mast  not  be  the  judge  of  another  County 
Court.  Then,  by  the  9th  section,  the  Lord 
Chancellor  has  power  to  "  appoint  as  many  fit 
persons  as  are  needed  to  be  judges  of  the 
County  Court  under  this  act.''  If  it  had  been 
intended  to  prevent  one  person  holding  the 
judgeship  of  more  thao  one  Court,  restrictive 
words  would  have  been  used,  since  there  is 
nothing  to  prevent  one  person  from  holding 
several  offices.  The  defendant  has,  therefore, 
been  duly  appointed  within  the  provisions  of 
the  statute,  and  there  must  be  judgment  for 
the  defendant  with  costs* 

Bobinson  v.  Waddington.    June  9*  1849. 

LANDLORD    AND    TENANT. — BKPLKVIN.— 
CLEAR  DAYS. 

Held,  that  wider  the  2  Witt.  4  Mary,  st.  1, 
c.  5,  s.  2,  a  tenant  is  entitled  to  five  clear 
days  in  which  to  replevy  goods  taken  in 
distress,  excbtsive  both  of  the  day  qf  seigure 
and  the  day  of  sale. 
Ths  plaintiff,  by  an  agreement  dated  12th 
May,  1846,  became  tenant  from  year  to  year, 
At  a  rent  payable  the  1st  June,  of  a  farm  at 
Beverley,  Luicashire — ^the  tenancy  as  to  the 
^d  to  commence  from  February,  and  as  to 
the  house  from  the  date  of  the  agreement. 
The  landlord  had  seized  goods  on  the  25th 
September,  and  sold  tliem  on  the  30th  for  the 
Knt,  which,  as  he  alleged,  was  payable  on  the 
iBt  June.    An  action  was  thereupon  brought 
by  the  plaintiff  to  recover  damages  for  an  ex- 
cessive distress,  but  the  defendant  obtained  a 
Verdict.    A  rule  nisi  had  been  obtained  for  a 
new  trial  on  the  ground  of  misdirection  in  di- 
recting the  jury,  Ist,  that  the  rent  was  a  fore- 
hand rent,  and  that  the  1st  year's  rent  became 
^ue  on  the  1st  June;   and  2ndly,  that  the 
goods  seized  on  the  25th  September  had  been 
legally  sold  on  the  30th  September. 

The  Court  held,  that  under  the  2  Will.  & 
M.  Stat.  I,  c.  5,  s.  2,  a  tenant  was  entitled  to 
five  clear  days  exclusive  both  of  the  day  of 
Kiaure  and  of  the  sale  in  which  to  replevy, 
and  therefore  made  the  rule  absolute  for  a  new 
^nal  on  this  ground. 


^^hani  8iamen*s  Hospitid  Society  r.  Tke\ 
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Mayor  ami  Corporation  of  Liverpool,    June 
1,6, 1849. 
municipal  corporation  act. — merchant 
seamen's  act.-— penalties. 

Held,  that  the  penalties  recovered  under  the 
7  4*  8  Vict.  c.  112,  {the  Merchant  Seamen's 
Act,)  were  payable  to  the  Hospital  Society 
under  that  act,  and  not  to  the  borough 
treasurer  under  theS  ^6  W.  4,  c.  1^,  the 
former  statute  relating  to  "  trade  or  nmrt- 
gation,**  and  thertfore  within  the  proviso 
in  the  latter  act. 
This  was  a  special  case  by  order  of  Mr. 
Baron  Alderson  tor  the  opinion  of  the  Court 
on  the  question  whether  the  moiety  of  certain 
penalties  amounting  to  655/.  6s.  4d.,  recovered 
before  a  justice  of  the  peace  for  the  borough  of 
livernool  under  the  7  &  8  Vict.  c.  112,  (the 
Mercnant  Seamen's  Act,)  was  payable  to  the 
Merchant  Seamen's  Hospital   Societv  under 
that  act,  or  to  the  treasurer  of  the  oorough 
fund  under  the  5  &  6  W.  4,  c.  76,  (llie  Muni- 
cipal Corporations'  Act).    The  5  &  6  W.  4,  c. 
76,  proviaes  that  all  penalties  or  fines  payable 
to  the  Crown,  or  an^  corporation  or  any  indi- 
vidual except  the  informer,  and  recoverable 
before  borough  justices  under  any  then  exist- 
ing or  future  acts  of  parliament,  should  be 
paid  over  to  the  treasurer  of  the  borough  fund, 
except  where  the  penalties  are  payable  under 
any  statute  relating  to  the  customs,  excise, 
post-office,  or  trade  or  navigation.    The  7  &  8 
Vict.  c.  112,  to  consolidate  the  Laws  relating 
to  Merchant    Seamen,    enacts   that   all   the 
penalties  recovered  thereunder  should  be  pay- 
able  to    the    Merchant   Seamen's    Hospital 
Society. 

Cleasby  for  the  plaintiffs ;  Crompton  for  the 
defendants. 

The  Court  held,  that  as  the  general  tenor  of 
the  7  &  8  Vict.  c.  112,  bad  express  reference 
to  merchant  seamen  and  various  other  matters 
affecting  navigation,  the  penalties  were  payable 
to  the  Merchant  Seamen's  Hospital  Society 
under  the  exception  in  the  5  &  6  W.  4,  c.  76, 
with  respect  to  penalties  relating  to  "  trade  or 
navigation."  Ihe  judgment  must,  therefore, 
be  given  for  the  plaintiffs. 

^vttOfpttiht  C0urt. 

(Coram  Dr.  Lushington.) 

Thompson  and  another  v.  Hempenstall. 

July  19>  1849. 

PROBATE.— misdescription    OF   FORMER 
WILL. 

Probate  was  rrfused  to  a  will  the  contents  of 

which  did  not  answer  to  the  description 

thereqf  in  the  testators  most  recent  will, 

although  the  date  was  referred  to  therein. 

The  testator,  G.  Durant,  died  in  November, 

1844,  having  made  several  wills,  one  of  whicb, 

executed  7th  February,  1844,  appointed  the 

plaintiffs  as  executors.     The  defendant  had 

been  named  a  legatee  in  another  will,  dated 

December,  1839»  and  which  comprised  man 
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devises  and  beqsetlB  not  in  accordsnce  l«ith 
tbe  will  of  1844.  There  was  another  .will 
dated  in  May,  1839i  which  referred  exdasiTely 
to  the  ToDffe  Castle  estate  belonging  to  the 
testator,  and  disposed  of  it  very  diflferently  to 
that  of  1 831.  In  the  wiU  of  1844,  the  testator 
xevoked  all  his  fSimner  wills  and  codicils,  ex- 
cept that  of  December,  1831,  which  '*  related 
exclusively  to  the  reversion  in  fee  of  the  Tonge 
Castle  estate." 

.  The  Court  said,  that  according  to  the  case 
of  Lftrd  Camoys  v.  Blimdell,  11  Sim.  467 ;  1 


PbiU.  3741.  X  H(Hmo£  Lvids,  77S,  thede- 
scription  of  a  partv  will  have  more  e^et  ^m 
a  name,  for  a  devisee  nnght  foe  misnanwd  bf 
the  teatator  and  yet  if  he  were  recogmsed  by 
the  descfiplion  he  would  take  mider  the  wilL 
So  here  the  will  of  1839^  the  contents  of  whidi 
corresponded  with  the  description  in  the  wi& 
of  1844,  was  clearly  the  will  referred  to,  iIp 
though  the  date  was  wrongly  given,  and  pro- 
bate must  therefore  be  refused  to  the  will  of 
1831,  and  granted  tD  that'  of  1844:  The  costs 
of  all  parties  to  be  paid  out  of  the  real  < 
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ffotttt^  of  Cquitj. 

PRACTICE. 

'  [For  tbe  previous  Sections  of  this  Series  of 
the  Digest  in  the  present  Volume,  see,— 

Prtry  Council: 

Appeals,  88. 
House  of  Lords : 

Appods,  171. 
Courts  of  Bankruptcy,  211. 
Courts  of  Equity : 

Law  of  Costs,  234. 

Law  of  Wills,  254. 

Construction  of  Statutes,  271. 

Law  of  Rx)perty  and  Conveyancing,  293. 

Beading,  334. 

PHiiciples  of  Equity,  352. 

Practice,  p.  375.] 

i  M'    ABATSMBNT  OF   0UIT. 

.  63rd  Order  of  Mmf,  1845.— The  63rd  Order 
of  May,  1845,  applies  as  weU  to  abatements 
anbseqpeot  •  as  to  those  previous  to  the  date 
9f  those  Mers«  Wtthams  v.  DaxieSy  36  L.  O. 
98.      / 

AFFIDATIT8. 

'   Evidence, — Affidavits  filed  in  support  of  a 
special  injunction  cannot  be  read  on  the  hear- 
ing of  the  motion  after  the  answer  has  been 
put  in.     Bxiche  v.  Matthews,  36  L.  O.  271. 
See  Injunction  J  Interrogatories;  Publication, 

ALTERATION  IN  TITLB   OF  PBTITION. 

Affidavits. — After  a  petition  had  been  pre* 
sented  and  affidavits  sworn  in  support  of  it».  an 
addition  was  made  to  the  title  of  the  petition 
by  the  Secretary  of  the  Lord  Chancellor ;  on 
the  petition  coming  on  for  hearing,  such 
addition  to  the  title  ordered  to  be  omitted  to 
prevent  the  necessity  of  having  the  affidavits 
re-sworn.    Exparte  Bush,  36  L.  O.  31. 

AMBNOMBNT. 

Enltarginff  time. — Order  of  May,  1845. — ^If 
the  time  within  which  the  plaintiff, — ^nnder  an 
order  to  amend,  and  ^t  defendant  answer  the 
anaeadmenu  and  exoeption  fepaethov-r-ia  ze^ 


quired  by  the  34th  section  of  the  l6th  Order» 
and  the  70th  Order  of  May  1845  to  amend,  be 
allowed  to  expire,  the  Court  cannot,  a§  of 
course,  enlarge  the  time.  Dolly  ▼.  ChalHs,  33 
L.  0. 482. 
See  Evoeptioms, 

AN8WBR. 

1.  Master's  order  for  further  toW.— Undff 
the  usual  order  of  the  Master  for  further  time 
to  answer,  a  defendant,  unless  speciall?  limited 
to  an  answer,  may  file  a  plea.  Hunter  r. 
Noekolds,  35  L.  0. 481. 

2  i>eed:f.—Ti<le.—He2(<,  that  a  defendant  sas 
bound  to  produce  a  deed  which  might  tend  to 
show  that  he  wais  joint  tenant  with  the  pliis- 
tiff  of  certain  lands,  though  he  stated  that  tbe 
deed  purported  to  convey  to  him  such  interest 
in  the  lands  only  as  the  conveying  party  vis 
exclnsiA'ely  entided  to.  Attorney-Genenl  <jf 
the  Duchy  of  Cornwall  v.  Lambe,  35  L.  0. 503, 

a;  Time.— 23n2  Order  of  May,  1845.-It  is 
not  necessary  in  limiting  the  time  for  aoiwo'- 
ing,  on  tile  service  of  a  subpcsna  out  of  tbe 
jurisdiction^  under  the  23rd  Order  of  Mvr, 
1846,  to  state  that  the  time  limited  is  for  pleai- 
ing,  answering,  or  demurring,  not  demoning 
alone.  Anon  v.  The  Irish  Great  Western  Ao^ 
way,  35  L.  O.  538. 

4.  Ttme.  —  lSth  Order  of  May,  m*^ 
Under  the  18th  Order  of  Muj,  1845,  a  de- 
fendant applying  for  farther  time  to  sss^e 
must  show  due  diligence  and  suflicientosK 
for  the  apptication,  either  by  affidavit,  orftoffl 
the  nature  of  the  case,  or  the  admisfiioos  oi 
the  plaintiff.    Brown  v.  Lee,  36  L.  0. 249- 

AN8WBB  TAKBN   OPV  THB   PILK. 

The  clerk  to  the  sohcitor  having>  withoj 
orders,  signed  a  consent  to  alter  the  tide  oi 
answers  which  were  in  the  custody  of  ^ 
officer  of  the  Court,  after  the  diant  of  w 
master  had  instructed  that  no  indolgen' 
should  be  given,  the  answers  wers  on  tw 
motion  of  the  plaintiff  ordered  to  be  tsm  » 
the  file,  with  liberty  to  re-.swear  them.  ^^ 
trick  V.  Elsworth,  37  L.  O.  155. 

.AFVBA&.' 

Decree  bff  ttwlsea<.-rWheie  a  dacrteli* 
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been  made  by  eoiuent,  tbe  paitiei  are  pre- 
cluded from  appealing  for  the  purpose  of  pro- 
curing an  issue  to  a  jury,  but  are  eutitled  to  a 
re-hearing,  if  the  case  can  be  disposed  of  with- 
out an  issue  at  law.  8temart  ▼.  Forbes,  37 
L  0.  253. 
See  Paying  Money  into  Court,  3. 

ATTACHMBMT. 

See  Contempt, 

CONTIRMATION   OF  BSPORT. 

Cowen^— Where  all  parties  arc  sui  juris,  a 
report  may  be  confirmea  by  consent,  and  pay- 
ment of  legacies  ordered.  Smitk  t.  Oliver,  36 
L  0.  486. 

CONTSMPT. 

1.  IVeio  aWacAmen^.— Where  a  party  com- 
mitted  for  contempt  in  not  paying  costs  was 
released  by  an  order  of  a  judge  at  chambers, 
made  by  mistake,  while  the  contempt  con- 
tinued :  Held,  that  the  proper  course  was  to 
apply  for  a  new  attacnment  against  him. 
Wenkam  y.  Bowneman,  36  L.  0. 144. 

2.  Discharge,  —  A  party  in  contempt  for 
non-payment  of  money,  who  might  have  ap- 
plied for  discharge  to  the  Insolvent  Debtors' 
Coort,  applied  to  the  Conrt  of  Chanceiv  for 
such  purpose,  but  the  application  was  ordered 
to  Btand  over,  without  prejudice*  Snowball  v. 
Duos,  36  L.  O.  250. 

Z.—Notice. — 'So  notice  is  requisite  before 
issuing  an  attachment  to  enforce  a  wuver 
where  the  time  for  answering  has  expired. 
But  where  a  plaintiff,  during  a  reference  to 
appoint  a  receiver,  made  with  a  view  of  putting 
an  end  to  the  cause,  issued  an  attacnment, 
without  previous  notice,  against  one  of  the 
defendants,  the  Court  discharged  the  attach- 
ment, and  made  the  pliuntiff  pay  the  costs 
Serdifield  v.  Thacker,  36  L.  O.  310. 

4.  Clerical  error. —  Writ  de  contunuici  cO' 
l»««fo.— The  Court  will  not,  upon  the  appli- 
catbn  of  the  party  issuing  a  writ  de  contiunaci 
capiendo,  order,  after  the  writ  has  been  re« 
tamed  to  the  Petty  Bag,  that  the  registrar  be 
at  liberty  to  amend  a  clerical  error  in  the  ^- 
iKf^cooj^  indorsed  by  him  on  the  writ.  Whether 
it  will  make  such  an  order  on  the  application 
of  the  registrar,  qtuere  ?  Lneas  v.  IfOurefiee,  36 
L.  0. 349. 

See  Injunction, 

COSTS   OF   FIRST  SUIT. 

Proch&n  ami.— In/on*.— The  costs  of  a  suit 
ordered  to  be  taxed  and  paid  in  a  second  suit 
instituted,  as  it  appeared,  by  collusion,  and 
which  stopped  the  proceedings  in  the  first; 
and  the  next  friend  of  the  wife  in  the  first,  en- 
trusted witii  the  conduct  of  the  second,  suit 
Westby  v.  Westby,  37  L.  O.  555. 

DSCBKB. 

iSth  Order,  April,  1828.— The  omission  in  a 
decree  of  a  clause,  that  would  have  been  in- 
serted by  tiie  registrar  as  a  matter  of  course, 
tmder  a  direction  for  the  *•  usual  order,"  is  a 
clerical  omisdon,  remediable  under  the  45th 


Order  of  April,  1828.     Bkd  v.  Heatki  3? 
L.  O.  32. 
See  Appeal. 

DISCHABGB. 

Svidewie  in  opposition  to  further  disehargSk 
-— Leaw  giTen  to  plaintiff  to  carry  in  further 
evidence  in  opposition  to  a  further  discharge 
taken  in  by  consent  after  the  Master's  warrant 
to  jHrepare  the  report  had  issued,  although  the 
defenoaBt  refhsed  to  consent  thereU>.  Shall- 
cropv.fVright,  37  L.  0.317. 

DISMISSING   BILL. 

1.  Supplemental.—VndeT  an  order,  that  a 
bill  be  dismissed  unless  a  supplemental  bul 
be  filed  within  a  certain  time,  the  plaintiff  is 
bound,  not  only  to  file  the  supplemental  biU, 
but  to  prosecute  the  suit  effectually,  under  the 
penalty  of  having  the  original  bill  dismissed. 
Ward  V.  Ward,  36  L.  O.  144. 

2.  Where  a  motion  is  made  by  one  ot 
several  defendants  for  dismissal  of  the  bill  as 
against  him,  it  is  not  a  sufficient  defence  to  the 
motion  for  the  plaintiff  to  aver  that  the  delay  is 
occasioned  by  difficulties  in  drawing  up  an 
order  made  with  respect  to  other  defendants. 
Jones  V.  Morgan,  36  L.  0. 166. 

3.  Order  of  I3th  April,  1847.— Where  ^^ 
common  order  to  amend  a  bill  is  obtamed,  but 
not  served  until  the  defendant  has  served  a 
notice  of  motion  to  dismiss  for  want  of  prose- 
cution: Held,  that  the  order  to  amend  was  of 
no  effect,  and  the  defendant  entitied  to  dismiss 
with  costs.  Jones  v.  Lord  Charlemont,  36 
L.  0. 166. 

EVIDENCE. 

See  Affidavit :  Discharge, 

BXCBPTIONS  TO  ANSWER. 

Amended  bilL-— On  exceptions  to  an  answer, 
where  the  original  bill  has  been  amended,  the 
reference  should  be  of  the  bill  and  answer 
generally,  and  not  of  the  original  bill  only. 
Watson  Y.Ufe,  37  L.  O.  472. 

HEARING,  POSTPONEMENT  OF. 

Cotfiwel.— The  Cgurt  refused,  without  the 
consent  of  the  opposite  counsel,  to  postpone 
the  hearing  of  the  conclusion  of  the  argum«at 
on  account  of  att»dance  of  counsel  at  the 
House  of  Lords.  Sharps  v.  Arbuihnot,  37 
L.  O.  377. 

INFANT. 

1.  Next  Friend.'-Staying  proceedings.---^ 
furtiier  proceedings  stayed  in  an  infant's  suit, 
though  ready  for  hearing,  and  reference  made 
to  the  Master  to  appoint  a  piardian  and  ap- 
prove of  an  allowance  for  mamtenance.  Biggs 
y.  Nayhr,  37  h.  0.52.  . 

2.  Guardian  ad  litem.—On  an  affidavit  veri- 
fying tiie  birth  of  an  infant,  and  that  it  would 
be  prejudicial  to  remove  it,  the  Court  wiU  ap- 
point a  guardian  ad  litem  without  seebg  tiie 
child.    Stutely  v.  Harrison,  37  L.  0. 613. 

San  Costs. 

INJUNCTION'. 

1.  Contempt. — ^An  injunction  restraining  A. 
from  doing  certain  acts,  did  not  in  terms  ex- 
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tend  to  A.'s  agent  or  sexrant.  B.,  a  servant  of 
A.,  having  done  acta  which  A.  was  enjoined 
not  to  do.  Held,  that  a  motion  could  not  be 
directl)r  made  to  commit  B,  for  a  breach  of  the 
injunction ;  but  Semble,  that  JB.  might  be  com- 
mitted for  his  contempt  of  the  Court  in  assist- 
ing A.  to  commit  a  breach  of  the  injunction. 
Lord  WelUsUy  v.  Lord  Momington,  36  L.  O. 
^09. 

2.  Affidavitt,  —  Copyright. — Where  a  work 
complained  of  as  being  a  breach  of  copyright 
in  a  certain  publication,  was  published  under 
an  impression  that  there  was  no  copyright  in 
that  publication,  and  after  that  question  had 
been  decided  in  the  affirmative,  the  publication 
was  justified  on  the  ground  that  there  was  sub- 
stantially no  breach  of  copyright,  the  Court 
restrained  the  publication  of  the  work,  pend- 
ing an  action  to  try  whether  there  was  a 
breach  of  copyright  or  not.  Cocks  v.  Purday, 
27  L.  0.94.  ^ 

3.  Copyright.— 'Motion  refused,  to  discharge 
an  order  to  take  the  bill  pro  confesso,  on  the 
ground  that  certain  facts  had  been  suppressed. 

Yearsley  y.  Budgett,  37  L.  O.  293. 

4.  Watermill. — Where  a  plaintiff  has  not  ap- 
plied for  an  injunction  within  a  reasonable  time 
after  the  occurrence  of  the  act  complained  of, 
the  Court  will  not  interfere  in  a  summary  way 
T)y  injunction,  but  will  leave  him  to  his  remedy 
at  law.    Lay  v.  Hortridge,  37  L.  O.  318. 

5.  Suppressio  veri. — An  injunction  restrain- 
ing a  pawnbroker  from  selling  certain  valuable 
articles  was  dissolved,  on  the  ground  that  the 
plaintiff  had  suppressed  the  material  facts  of  the 
agreement  to  sell,  and  notice  of  sale.  FUch  v. 
Rochfort,37  L.  O.  451. 

See  Patent. 

INTBRPLBADBR. 

Injunction.  —  Course  of  proceeding  where 
foreign  claimants  require  time  to  answer  before 
issue  to  try  the  rights  of  the  parties.  East 
and  West  India  Dock  Company  v.  Littledale, 
37L.O»214. 

INTBRROQATORIBS. 

Affidavits. — A  party  who  consents  to  proceed 
upon  affidavits  before  the  Master,  does  not 
hereby  lose  his  right  to  enforce  an  answer  to 
interrogatories.  The  notice  should  be  given 
of  his  intention  to  exercise  that  right  before  he 
uses  it.  Attorney- General  y.  Corporation  of 
Chester,  36  L.  O.  328. 

IRREGULARITY. 

Waiver.-— \ji  answer  and  demurrer  cannot 
T)e  filed  whilst  the  defendant  is  in  contempt, 
and  the  irregularity  is  not  waived  by  the  plain- 
tiff's taking  an  office  copy.  Attorney -General 
V.  Shiel,  37  L.  O.  432. 

MARRIBD    WOMAN. 

1.  Evidence  of  identity. — Where  a  bequest  is 
made  to  a  married  woman  whose  husband  dies 
after  the  institution  of  a  suit  for  administering 
the  testator's  estate,  and  she  marries  again,  it 
is  necessary,  on  an  application  to  have  the  be- 
Quest  paid  to  her,  to  adduce  evidence  of  the 
death  of  the  first  husband  and  of  her  identity. 


although  the  name  of  the  second  husband  maj 
have  been  introduced  into  the  proceedingB  in 
the  cause.  Edwards  y.  Winkworthy  35  L  0. 
520. 

2.  Notwithstanding  the  consent  of  all  other 
parties  to  an  allowance  for  the  maintenance  of  an 
infant,  a /erne  covert  who  has  a  contingent  in- 
terest cannot  consent.  Cavendish  v.  Mercer, 
5  Ves.  195,  overruled.  In  reDawsonf  37  LO. 
434. 

See  Payment  of  money  otU  of  Court,  1. 

,  MISTAKE. 

Name. — Evidence  on  which  the  Court  cor- 
rected an  error  in  the  name  of  a  party  in  an 
order  for  the  payment  of  a  sum  of  money  oa; 
of  Court  without  a  reference  to  the  Master, 
although  the  error  extended  to  the  previous 
pleadings.     Dowding  v.  Bartlett,  36  L  0. 

iir. 

NOTICE. 

See  Contempts 

ORDBR  VARYING   FROM    NOTICE. 

Application  for  time  is  not  on  ttppearaMtt,-' 
An  order  made  upon  affidavit  of  the  sfrrice 
of  notice  of  motion,  must  not  vary  from  tb 
terms  of  the  notice,  even  though  less  than 
what  asked  for,  if  such  variation  be  more  pre- 
judicial to  the  other  side  than  what  was  askei 
Hntt<m  V.  Hepworth,  37  L.  O.  53. 

PATENT. 

1.  Set./fl.—Jiijfmc/um.— This  Court  will  not 
interfere  with  the  discretion  of  the  Attorney- 
General,  as  to  allowing  the  prosecution  of  a 
sci.  fa.  to  set  aside  letters  patent,  upon  the 
ground  of  objections  to  the  legal  right  of  tlie 
prosecutor  to  obtain  the  writ,  not  affecting  bis 
conduct  in  obtaining  or  prosecuting  it  Qs» 
V.  Prosser,  37  L.  O.  133. 

2.  Validity,— The  Court  will  not  interfere 
with  the  discretion  of  the  Attomey-Genenl  on 
the  part  of  the  Crown,  in  regard  to  secoiityaf 
costs  for  the  prosecution  of  a  sci,  fa.  to  try  tlx 
validity  of  a  patent.  Attorney-General  t. 
Prosser,  37  L.  0. 316. 

PAUPER  EXECUTRIX. 

Suit  for  redemption, — Life  cs/nfe.— Where  a 
redemption  suit  is  instituted  by  anexecatiii 
entitled  to  an  estate  for  life  in  the  equity  of  re- 
demption of  certain  property  on  mortgage*  she 
will  not  be  allowed  to  prosecute  the  salt  U 
formd  pauperis.  Fowler  v.  Domes,  36  L  0. 
145. 

PAYING   MONEY  INTO   COURT. 

1.  Investment  on  Master^ s  certifieate.— 
Where  trust  money  is  invested  in  land  under 
an  order  of  the  Court,  and  the  property  is  sub- 
ject to  a  mortgage,  which  is-  to  be  paid  out  of 
the  purchase  money,  the  order  for  payment  o. 
the  purchase  should  be  upon  the  Master's  c^ 
tifying  that  the  conveyance  has  been  execuw 
by  the  mortgagee  and  aU  proper  partka.  1^ 
btsson  V.  Woo^fall,  35  L.  O.  559.  , 

2.  Trust  /«»rf.— The  Court  refused  to  nuie 
an  order  against  four  tnutees  to  pay  mto  Coort 
a  trust  fund  admitted  by  the  answer  to  bare 
been  at  one  time  in  their  joiol  powestiww  ^ 
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Bled  to  have  been  many  years  eisce  received  |  exceptions  to  the  Master's  report  relating  to  the 

Alder  J  Same  v. 


f  one  of  then  onlv,  though  it  appeared  to  sale  of  timber, 
sve  been  applied  oy  him  in  a  way  which   Crouch,  37  L.  O. 
DDonnted  to  a  breach  of   trust.      Fussell  v. 
'Muger,  36  L.  O.  52. 

3.  Variance  of  order  from  notice.'r-Hearing 
ripimal  motion. — An  order  for  pa^^ment  of 
loney  into  Court  obtained  on  affidavit  of  ser- 
ice  must  not  vary  from  the  terms  of  the  nodce 

I  motion. 
If  one  part  of  an  appeal  motion  is  dismissed 

he  Lord  Chancellor  will  not  entertain  another 
lart  which  is  in  the  nature  of  an  original  mo- 
ion.    Major  V.  Major,  37  L.  O.  g4. 

PAYMENT  OF  MONEY  OUT  OF   COURT. 

1.  Married  woman, — Abandonment  qf  tD\fe 
^  husband* — ^Where  a  husband  had  abandoned 
lus  wife  in  the  year  1834,  and  had  not  since 
the  year  1835  been  heard  of.  Held,  that  a  sum 
of  money  in  Court  to  which  the  wife  had  be- 
come entitled,  might  be  paid  out  to  her  on  her 
Bole  receipt.    Blake  v.  Mulinger,  35  L.  O.  521. 

2.  Trust  fund.^10  ^  11  Vict,  c.  96.- 
Where  a  petition  is  presented  under  the  10  & 

II  Vict.  c.  96,  for  the  purpose  of  obtaining 
payment  of  the  dividends  of  a  trust  fund, 
which  bad  been  transferred  by  the  trustee  into 
Court,  it  is  not  necessary  to  serve  the  trustee 
with  the  petition.  Exparte  Martin,  35  L.  O. 
561. 

3.  Authority  on  which  the  Court  will  allow 
the  solicitor  of  a  party  to  receive  small  sums 
exceeding  10/.    Exparte  Stevens,  36  L.  0. 284. 

PRO   CONFBSSO. 

Upon  an  application  for  an  order  to  take  a 
bin  DTO  confesso,  the  Court  requires  evidence 
of  aue  diligence  in  the  execution  of  the  writ  of 
attachment,  as  well  as  a  return  of  non  est  inven- 
tns.     Yearsley  v.  Budgett,  36  L.  O.  488. 

PRODUCTION   OF   DOCUMENTS. 

1.  Title, — Admission, — ^In  order  to  support 
a  motion  for  the  production  of  documents,  the 
plaintiff  must  be  able  to  produce  a  distinct  ad- 
mission of  his  title  by  the  defendant  against 
whom  he  moves.  It  is  not  sufficient  to  show 
dttt  he  does  not  deny  the  tide.  MacHardy  v. 
Hitchcock,  35  L.  O.  608. 

2.  An  admission  that  papers  had  come  into  the 
ds  of  A.  as  solicitor  for  certain  trustees,  will 

ot  justify  an  order  for  their  production  agunst 
representatives  of  the  surviving  trustee. 
Valker  v.  Dewbury,  37  L.  O.  52. 

PUBLICATION,  ENLARGEMENT   OF. 

Affidavit.  —  Plaintiff  having  unsuccessfully 
pnlied  to  the  Master  for  an  enlargement  of 
»iiolication,  applied  by  motion  to  the  Court  for 
he  same  purpose:  Held,  that  affidavits  filed 
ince  the  hearing  before  the  Master  might  be 
ead  on  such  motion.  Peel  v.  Hague,  37  L.  O. 
11. 
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SERVICE   OUT   OF  THE   JURISDICTION. 

Conditional  appearance. — The  proper  time 
for  a  defendant,  served  under  the  33rd  Order  of 
May,  1845,  to  complain  of  the  place  where  the 
suit  is  brought  against  him,  is  after  answer. 

The  Court  refused  to  allow  a  conditional  ap- 
pearance to  be  entered  in  Court  with  the  Re- 
gistrar.   Lewis  v.  Baldwin,  36  L.  0. 187* 

SERVICE   OF  COPY  OF   BILL.  * 

23ri  and  24th  Orders  of  August,  1841.— The 
affidavit  of  service  of  the  copy  of  the  bill  under 
the  23rd  order  of  August,  1841,  on  the  motion 
for  leave  to  enter  the  memorandum  of  service 
under  the  24th  order,  need  not  show  that  in  the 
copy  served  the  interrogatory  part  was  omitted. 
Mastm  V.  Best,  37  L.  O.  238. 

SUBPCENA. 

Insertion  of  name  in  subpcena  not  reseated. — 
Serving  a  subpoena  without  having  it  resealed 
after  another  name  has  been  inserted,  if  not  a 
contempt  of  Court,  is  a  great  abuse  of  its  prac- 
tice; and  an  order  founded  on  proceedingr 
connected  with  the  service  of  such  suhpcena 
will  be  discharged  with  costs.  Tipping  v. 
Coates,  37  L.  O.  607. 

SUBSTITUTED   SERVICE. 

Order  to  substitute  service  (reversing  the 
decision  of  Vice-Chancellor  Wigram),  of  a  bill 
of  revivor  upon  the  solicitor  in  the  original  suit. 
Norton  v.  Hepworth,  37  L.  O.  415. 

TIME. 

See  Amendment  J  Answer, 

TRAVERSING   NOTE. 

Service. — The  Court  vnH  order  personal  ser- 
vice of  copy  of  traversing  note  unon  a  defend- 
ant who  is  within  its  jurisdiction,  nut  who  does 
not  defend  either  by  a  solicitor  or  in  person. 
Moss  V.  Buckley,  36  L.  O.  208. 

WAIVER. 


REPORT. 


See  Canfirmation. 

SALE   OP  TIMBER. 

Circamttances  wherein  the  Court  will  allow 


See  Irregularity. 

WITNESSES. 

1,  Out  of  the  jurisdiction. — On  a  motion  fcir 
a  commission  to  examine  witnesses  out  of  the 
jurisdiction,  it  is  not  necessary  that  the  affidavit 
in  support  of  the  motion  should  specify  the 
names  of  the  witnesses,  or  that  it  should  be 
made  by  the  solicitor  of  the  party  moving. 
MHardy  v.  Hitchcock,  36  L.  0. 118. 

2.  l{e-e£amfnaftoii.  —  Statements  were  con- 
tained in  a  bill,  and  a  witness  had  given  his 
evidence  generally  as  to  certain  acts  of  waste 
having  been  committed  in  and  after  the  year 
1809:  Held,  that  the  witness  might  be  re- 
examined particularly  as  to  the  facts  of  the 
same  acts  of  waste  having  been  committed 
previously  to  1809.  Duke  qf  Leeds  v.  Lord 
Amherst,  37  L.  O.  212. 
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Chancery  SUHng$. 
^UfllieSS  OF  THE  COURTS. 


Friday  • 
Saft«rd«)r    • 

Monday  • 
Tuelday  .. 
Wodneaday 

Tboraday   « 

Friday  •    • 

Salnrday  • 
Monday  • 
Tuesday  • 
Wednesday 

Thnndfty  • 

Friday  •    • 

Saturday  • 
Monday  • 
Tuesday     . 

Wednesday 

TliMrsdty  • 

Friday  •    • 

Saturday  • 
Monday     • 


CHANCERY  SITTINGS- 

AT  URCOt.l!l*S  INN. 

Mteha«<maf  Term,  1849. 
.  Nor.    3    Appeal  Motions. 

«  i  (Petitio»«day)  Petitions  an4 


Friday    .    .Nor.    t    Motions. 


Appeak. 
f  Appeds. 


(Appeal  Motions  and   Ap- 
•    ®  1     P^i. 

r  (Petition-dar),    Petitions, 
«    9  \     (unopposed  only)  and  Ap- 

(     peals. 
.101 


lit 

.  13 
.14 


.  15 

•  16 


Appeals. 

I  Appeal  Motions  and  Ap- 
peals. 


(Petition-dav)i    Petitions, 
id     ■  ' 


-Appeals 


'  (unof^^osed  <Hily)  and  Af- 
peala* 
17 
19 
.20 

•  «l) 
••  \  Appeal    Motions  and  Ap- 

•  **  I     peals. 
(  (Petition-day),    Pelitbtis, 

4  39  •]     (unoppoaea  only)  and  A  p« 
(     peals. 

•  24    Appeals 
Af/ Appeal  Motions  snd  Ap- 

•*^1     peals. 

'Witu^ltOLttWzt  of  0 ntlMdi. 

,  Nor.    t    Motions. 
.    .    •    S    Petition-day 
lienday     •    »    •    5 )  Pleat,  Denrairers,  Szoep- 
Tuesday     •    ,    .    6>      tions,  Oauaes,  and  Fur^ 
Wednesday     .    •    7  ]       ther  Directions. 
Thursday    ...    8    Motions. 

i  (Petition  •  day «)     Petitiima, 
Friday  ....    9  ^     (jmoppoaed   first.)  Short 
(     Causes,  and  Causes. 

•  ^^1  Pleas,  Deasunrers,  Exoep- 

•  JlV     tions,  Caosesi  and  Fur- 

•  ^\      tlier  Directions. 

15    Motions. 

!  (Petition  -  day,)  Petitions, 
(unopposed  first,)  Short 
Catnee,  and  Caosea. 


Friday  . 
Safurday 


Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday  • 

Friday  •    • 


Sfttoiday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thuniday  . 

Friday  •    • 

Saturday  « 
Monday     « 


Jg)  Pleas,   Demurrers,   Exoep- 
0A  r    tions,  Causes,  and  Fur* 


Cher  Direotionsw 

ti ''  Motions. 

(Petition  -  day,)  Petitioas, 
SS  {     (oflopposed  first,)  Short 
UauseSt  and  Causes, 
pleas,  Demurrers,   Excep- 
tions, Causes,  md  fy|^ 
ther  Directions. 


.  S4' 

.116 


ti^fkYetitioBs. 
-  f  meaa*   Defaurrers,  Excep- 
^<     tions,  Caosea,  andFar- 


•  ^\    ther  Directions, 
y  j  Bankrupt    Petitions     so&d 

•  ^\     Ganses. 

•  8    Motiona. 
o  « (Petition-day)  Petitions  and 

"    ^  \     Causes. 

•  10    Short  Causes  and  (koaes. 
^-  (  Pleas,  Demfs^ 

'  ^;  \     Oauaaa,  and  Fnr, 
'  *^  (     tions. 
^.S  Bankrupt     Petitsona    and 

•  14^      - 


Monday     , 
Tuesday     . 

Wedneaday 

Thursday  . 

Friday  ,    « 

Saturday    • 

Monday     • 
Tuesday    , 

Wndnii^ty 
Thursday   • 

Friday  •    . 

Saturday    • 

Monday     • 
Tuesday     • 

Wedoeaday 
Thuniday  . 

FHday  i    , 

Saturday   • 
Monday     • 

'Fttr-(ZP|ait(eUot 
Friday  .    .Nor.    2    Motions  and  Cannes 


15    Motions. 

^g  f  (Petitio»4ay)  Petitiona  zA 
^     Oanaea* 
.  17    Short  Causes  and  Canaes. 
[Pleas,  Demurtera,  Exc*p- 
tiona,  Caosea,    and  FB^ 
ther  DirectioBa. 


,  19 
.20 


{' 


•  91    Bankrupt  Petitiona. 
.  22    Motions. 

^  4  (Petition-day)  Petitions  aa^ 
'        (     Causes. 
,  24    Short  Causes  and  Canses. 
.  26    Motions. 


Saturday    •   « 

Monday     •  • 

Tuesday     •  . 

Wednesday  . 

Thuraday    .  . 

Friday  «    •    . 

fintorday    <    « 

Monday  *  « 
Tueaday  •  . 
Wednesday  * 
Thursday    •  ^* 

Friday  .    •    » 

Saturdi^    .    • 

Monday     •  • 

Toesdinr     .  i 

Wedneodny  « 

Thursday  •  • 

Friday  «     »    « 


-  J(Petition.day),  Petitions  i 
^        Causes 


I  Pleas,  Demnrrew,  Krc^ 
.      tions,  Caneen,  and  Fcr- 


Saturday 
Monday 


.    5 

.6. 

,    7  (     ther  Diiectioos. 

,    8    Motions  and  ditto.       

Pleas,  Demurrers,    Eir*?« 

,    9  '     tions.  Causes,    and  Fb> 

i'     ther  Directions. 

<  Short    Cansss,    Petitiim 

,10-       (nnoppqaed    firs^)    sad 

I       Causes. 
,  12  )  Pleas,  Demurrwo,   Exwp. 
IS        tions.  Causes,  and   Fur* 
14 )      ther  Directions. 
,  15    Motiona  and  Ditto. 

i  Pleas,  Demusretia,  Excep- 
tions, Caoaes,  and  Fcr. 
DIra. 
Short    Csnaea,    Petitioas. 
,  17  \      (onoppoasd    ficat,)    ad 

Caoaes. 

,  19 )  Pleaa,  Duatinen,  Exeep* 
»  20  \      tioM,  CnMss.  nad   Fiu^ 
.  21 )      thor  Dimetions. 
,  22    Motions  and  Ditto. 

I  Pleaa,  Demurrers,    Excep- 

»-23<       tionst  Cansss,  and  Far- 

\     ther  Directions. 

I  Short    Oanaea,    Pedtioai. 

;  24k      (unopposed   firstj    sad 

\     Oiansea. 
,  26    Motions  and  (Manses. 


S^$  9,fq»l^hmvi>$r, 


DIGEST,    AND    JOURNAL   OF  JURISPRUDENCE- 


^%n#i«yMw><i 


IMWMX  V«M»»«iA*'^»>O^AWil*>*««  yMI»Mi»»W>^ 


SATURDAY,  SEPTEMBER  20, 1849. 


THE  PRACTICE  OF  EETA1NEE8. 

COMMENTARY   ON   TH£   K£W  KXJLKft. 

LrkixMUer  a[  madk  congratnlstioii  to 
leam,  that  the  niles  of  pcaetiee  r^ktiiig  to 
retainers,  collected  and  publkked  by  ike 
bcorponited  Law  Society  in  Midbaelmas 
Vacation  hat,  mp^etx  to  be  genendlj  ap- 
proved and  adopted.  They  compriae  not 
anly  a  atatement  of  the  practice  as  it  haa 
long  and  generallv  prevailed,  but  they  re- 
late to  namerona  important  questions  upon 
which  disputes  were  frequently  arising,  and 
which  are  now,  it  ia  trusted,  satisfactorily 
settled  by  the  rules.  The  old  praotioe 
which  in  several  neapeota  it  bad  been  re- 
ooitly  atteaopted  to  aker,  haa  been  restored, 
and  several  objecti«»ble  reg;ulatioiis  which 
worked  iojnstice  to  the  cHent,  inconvenience 
to  the  practitioner,  and  discredit  to  the  bar, 
have  been  corrected. 

It  is  satisfactory  to  know,  that  the  most 
important  of  those  amendments  in  the  re- 
cent practice,  or  restorations  of  former 
rales,  are  in  accordance  with  the  opinions 
expressed  by  Lord  Eldon,  Lord  Langdale, 
and  ^  Samuel  Romilly,  as  well  on  the  actual 
practice  in  thdr  time,  as  on  the  principles 
which  onght  to  govern  the  practice.  The 
alterations  or  reforms  are  also  mainly  in 
unison  with  the  opinions  propounded  by  the 
late  eminent  and  teamed  editor  of  the  Xou; 
Magazine,  We  have  thus  before  us  as  wit^ 
nesses,  the  representatiyes  of  the  Bar  both 
in  the  laat  ana  the  present  age.  In  the  fol- 
lowing commentary  on  tbe  rules,  we  ahaH 
notice  the  opinions  we  refer  to,  under  their 
appropriate  neada :  , 

IwL.  OtCkneral  JBaMnena. 

1.2.  ItwastfaeestabMdiedpiMlieatiuit 
a  general  netnaor  applM  to  dl  Comta  it 
^^  te  coimael  feooving  it  usiialhr  prao^ 
tiled,  but  it  «s  doobtM  wheiker  it  «l)fM 

you  xxxYiix,  No.  1,125. 


to  otber  Courts,  and  entitled  the  pax^ 
eiving  such  general  retainer  to  receive  no- 
nce before  an  adverse  special  retainer  ooidd 
be  accepted.  The  first  rule  therefore  states 
the  ordinary  practice,  and  the  second  re- 
moves the  former  doubt,  and  provides  tlMtt 
Botioe  aball  be  given. 

3*  Tbe  doration  of  the  genera!  retdner 
for  the  joint  lives  of  the  dient  and  counsel 
is  stated  in  tiie  third  rule  according  to  th|e 
eatablished  practice.  We  are  not  aware  that 
any  question  haa  arisen  upon  this  well- 
underatood  ruK  ^^i  iu>  alteratioii  baa  been 
suggested. 

4.  The  old  practioe  allowed  a  special  re* 
tainer  to  follow  the  general  retainer  at  any 
time ;  and  in  the  Law  Magazine^  (vol.  iv. 
p.  417,)  the  rule  is  thus  laid  down,  "  That 
when  a  general  retainer  has  been  given,  a 
special  retainer,  if  ever  required  at  all,  at 
least  should  not  be  called  for  until  a  suit  haa 
been  aetuaUy  eoauneDced."  *  It  was, 
deesaed  right,  however,  towards  die  Bar, 
that  the  i^ent  should  give  the  special  re- 
tainer within  a  limited  time  after  the  com- 
mencement of  an  action ;  accordingly  the  4dx 
rule  requires  that  such  special  retamer  shall 
be  given  within  one  week  aflter  issue  JMned 
[at  law]  or  xeplication  filed  [in  eqwty]. 

.5,  Mttoh  doubt  existed  regarding  the 
eases  ia  wiiiob  it  ouf^t  to  be  held  that  the 
geneial  retainer  vras  either  partial^  or 
wholly  lost  by  t3ie  non-delivery  of  a  bnef  in 
any  action  or  auit  wherein  the  client  was  a 
ptfty.  Many  practilioners  beld,  that  the 
omission  to  dehver  a  brief  worked  only  a 
teMturs  of  the  retainer  m  the  partieuajr 
eanaay  Bot  in  otheiES.  Bat  an  equal  munbor 
wvvs  of  opinsaa,  that  the  general  retainer 
hound  the  dieat  to  employ  the  counsel  in 
M  easea  wfaafcsfer.  The  fAh  rule  wUA 
has  been  adopted,  sloers  a  middle  course; 
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the  ffeiienil  retainer  will  b«^  enti^ly  rlojst, 
*^ijliB&1ji''6aies'WheW4'^biS^f  i^  ^^o.  tp  a 
junior  cbtin^fel,  t)nly,  antf  ifi'e  ^ernces  of  i^V^ 
retained' couh^el  appear  tmneccss'arV  to'  tqe 
tctainin^sdHdlJor/^""^'  "  '-^^  /^  f , .  ;^ 
Thp  appears, to  be  a,  jlisl'grounij!  ot'^is- 
Alction,— saving  'th^ 'dient  from  x^eeflW^S 
aiia  irtjprpper  expensed  and  atfdrdingli  WT 
bpporttinltyjof  ppb^^^^^ 

6.  Tlie  sixth  rale  inerelj  stiit^s  the  ex- 
isting practice  without  amendnpenj^i  nainely, 
that  where  k  ieneirAl  i%tajiief;i5,«WenJpr 
one  persdn,  ana  he  is  isuecl  ;vifith(ptfteir9)  a^^ 
defends  separately;  tAe 'reW»er  is  blivBUng, 
bu^hot  ifU  defend  Jointly?^  ^  f  -^  »' 


ThePro^iffi  of^^^ftfifmff. 


The  AnUowing:  aio  the nfles  m  tib  ^^^^al 

retainers. c^   -  ••,%•.••-'♦-!         •   '-    •. 

xMrijv  .rtkt  a  ft^rterat'  retainer  ippjiefe^  ti  all 

J06iflft«  Wirtiifcli  ihi  citinsel  recci^ng'  it  shuU 

practise^      .  ,,    ,     '■•.';■'' 

••21  That  if  the  i^Vitiscl  ittbuld'  U  ottreda 
special  retainer  hf  the  'ojiipdnent  of  the  party 
miTingdVen'such  ffeneral  retainer,  t*  aay  o'thir 
:  Ctmrt  tian  that  in^kieh  h^  ihaR  usually  p'tac-> 
fi»e,;the  general  retainer  (entitles  the  jf)&rty  giy- 
ing  it,  to  notice  before  the  offered  retqiner  %n  ac* 

teptU:  '  ''■  "^      '  "  ^••■-  / ; 

»^  "3.  That  the  General  retainer  lasts  for  the 
'jdintHres  of  the  client  and  counfiel,  or  so  long 
as  the  counsel  edntiriues  in  practice,  except  it 
be  lost,  iccdrding  to  anjr  of  these  rules*  ^ ' 

*'  4.  In  case  a  speinal  retainer  or  brief  is 
offered  to  counsel  against  theparty  who  haii  given 
'  a  general  retainer,  the  counsel  is  at  liberty  to 
accept  the  special  rcteiner  or  brief  of  the  party, 
un'tess  within  one  iioeelt  ofter  issue  joined,  or  re- 
'  i?ftca/wi  fiM^  a  special  rc^ipjer  .or  Ijfi^  be 
giveta  by  the  party  who  gave  the  general  re^ 
tainer. 

,  .".^..IVherea  ,fmi|r«l.^inetaimr' ba^  :beeii 
given, ^d;^  ihrief  Js..npt,cJ^erM  tatlwijje- 
tained  cojinscl  in  any,  action,,  s^ivo;:  other. p^io- 
ceediqg,  in,  whicn  tha  pafty  giving  the  jrenetal 
'retainer  is  concerned,  (knd  "pending  iii  tfie 
^Couri-wlkidrein'  the  thbtisW  ^ttsoally  pracfigefe.) 
^tktpetUf^itl  •rifttHnierf  is  ^(lYtft^  hst,  nhhgs  in 
.oaaemwhtreia  hfufisgki^  to*a  Jmuot  cmn$el 
^nljfi  tmdtkstservifeti  ^A€^ii9viod  coMisfii^iL 


.agfiew  to  have  ^Ri»«  ?¥te?*W  whalswr 
t9>b):id«  !^^  or,fnj«qQqt;:iPf  retda* 

m^ fees,  but  pi^reiy:.to  seiwpi.|t^^*«  ^ 
cli03U(^iijifqnimVoi^  ts 

Mqw' the  ^Jfeni  reta^^^  ,bjn  ftt^pfirisl  one. 
Jl^e  doubts  pu  tb^f /^ulpjiwjt.ffffp.^ettied  hy 
prpvidip^  fln^er  t^e7th^«a4.$ti»jn4es,tta 
i^^i  I^^JP^'  M4%gw4  i^rtewtitbe'ieDipw- 
.tipn  pe.disaQlved,,or  A.^w,qburt^  g^tea 
QT  there  be  a  cWsgje  in.  thei  ^te  «r ;  fiim  df 
the'pfurjl^rslt^^p.-  ^.  ..   \,    '  •, 
;.;9.  A,new,.na?j,JW',>^^  ^qgg^ated, n- 
tendi^g  the  prif  q^icp.  p£  cpi^^xstiq^f  and  part- 
nership, i^tai^e?;ftpprfl>W»      oommittw 
A^rding  to.tl^e  preyipua  pi;ai(^qe»4Q€k  ft- 
n^epal  r^t^nep  v^u^  h^^  b^epi.  g^vea  lUi 
all  the  iMtines  [of  ttue  coii^ipUteey -aad  in  etie 
pf  the  pniis^ipn  of  i)il^.  one  aaii^ei  pr  ihfi  id- 
ditiop  of  inotljie^.^V^t^p^jc  W9«)d  W> 
c^erativev   guq^  xpt^ei^.wf^rmAjr^l 
ever/  be  givepj  unlcj^piti/?  ,9^  rule  be 
adopted  by  the  oar. 
ThiSf  s^tioQ  of  t^  mlfiif  tii^  4s  iUlovs : 
"7,,?^bject  tp  the;foFegoK|g  nileB,aKaienl 
n|ta^ier,g^ven  lor  a  corponatip^  wiM  cod^imk/ 
unless  tne  coqxiration  be  dissolved*  or  tk 
grant  of  a  new  charter  be  acc^pt^. 

'*i.  When  a  genertd  retainer  is  given  fori 
partnership  or  firm,  it  continues  so  long  as  Hit 
styMk>f  the  partnership  Or /Srm  continaes,  ud 
extends  to  all  matters  affecfing  the  i^rtufrship. 
notwithstanding  all'  the  partners  may  not  (e 
included  in  the  action  or  actions  brought 
'  ^^^.A  generalretatnermay  he  givtnjor  afm- 
s^tU  committee  in  resfifci  qf  $»$»  svifed  nf 
action  or  suit  by  or  agamst  such  eamnatteet  ^ 
any  me/iiber  or  members  o/^Up  arisinja^QiUoftit 
doncetn  in  tchtd  they  are  propisionalcamaktcf- 


psor  mepcf «9ry  .toi  ths,  r^a^mg  s^kUari 
**  jQ,  Wb^  .a  gen/?ral  xetaiosr  is  givsen^ibr 


^in^,'^ Corporation  and  Partnership  iJi 

,.TK,7,)^»;j^WW^>AtftfiiT^feetbi^iF.^il3r  ph^pge. 
.<  i^..ft.Wpojra<Ai^947f/f'  priF/*^  pml«wsb?p, 

. .  /HWi.Afi  im^^\wmtf)m  of itiwdj«>"t- 

J  ri^,JkiVf^Wi*9f»r.if?tj«ta.,rt^;eff«t,,aft  tjhe 
M»^>;TU|^o^ny^tf|cq»p»>^g^{.o{;>i|>Mff^ 


.i^lUleil'kke^ktittWd  ifr'ilifii9.M(7 


men: 


3rd.  Of  Sjpecisil  J^Mners. 
10.  According  to  the  well^knovn  pnc- 
tiee,.>a  special' retainer'  night  be  gmelK- 
i»re  th)&  CDminencetiteAt  of  kn  aetioir st&ir. 
but  it  cduld  t6t  be  given  before  ^ling  a  bOl 
in  equity,  and  probably  not  in  bankruptcy 
till  a  fiat> was  ni^udiy  islui^d  ;•  -Hid  the  mis- 
>^ief  was,  ,thftt  an  adverse  xftwier  miBt  be 
nfcepte^  tRf'^Aou/ftoftfle-  .  h  i  i.  t.j  . 
. , .  Tl^e  ,iptl^.  .rule  rendeies  .Has,  pwtw  ^b 
equity  and  bankruptcy  unifonn  with  M^ 

^gar^iqg  special  rftJUPftHltJP.flhlMlsss,  ssJP- 
Uji^  4^]  in(trloputsif^,,va9tiGnniiWm  -^ 
Vqv^  ^tGo^i9om4iii^.«i|.iYt<i,«Qdenl«» 
the  retainer  applied  only  to  irrta^f,.^)^' 
ielp9^^fp;^^.!mi(ff,.s^  n^iePf^ 

,f ol,Ying.  w^^.  ftc  *wtt3^4hfti|fW*>«  'W*** 
'afterwajfOs^wt.  itbfW  fW&lttPtftf^ 


mttn^^'m'^ 


-oiMrt. 


who  »l*»aiM'*("hflk  iV^ltaie  toiilSy,  ihfetit 


.^^M#f  floife^sS- w'^^i?^ 


419 


trifd  3hall  be^ven.- 


micts  fri  pracitic^<)n  ditter^af  circuitsi  regftrd- 


ipra 


i^eif^af  circuitpi  rftgpr: 


casion  when  the  case  was  mki  ttl'^tfojii^i  '^'  t8v^*Blrt  If  feii'^vVn^an  ^^^ 
«c«J)tidtfW6tidte"if^iiri^?  aftd'ifhot'deJ  ikntioC  VtW'f^tli  nffe,'  W  accepted  with- 


_    _-_    „.,-.  wHeh\tWefV®^w^4,V^npr 

pteceamg  'tiie  assizes,      : ,   ,    ,       ,    .     ,  , 
—  ^ -^-*iMner 


tbe  ad¥«-Hiji*y  ttfi^lit,!  ^thbW^^Atijfe;  dM-  ^-'  ^hierttleVimV^^^^^  ^9^9^  % 


wififfthe'«^*6Hefit'bfmm<'fetiiitisdi;  itid 


i^fetfe^iltfiWrtii'UWi 


!^^  t^^'^^^fe^^^^of'il^^^^  fVeqmi«d: 


must  be  given  for  a  particular  assite.  *: 

iP ,??'.;?  jf^,  ???5?  f  irWAv.  **!*'«'*.  Wtw*"^  •'fl.  OT' 


equity.)'  '  .ij!.T  ■>.!)  7'!  f.-.Ti'm; 


■hBtb.rf.<W'i««W<  «»a -'the- fattkW^aV "are  <'*^^ 
FrteMdI.WcsWiHftg'  flie'-«»H6lt<»ri'fea6-  ^^tf^^^^^Bi^  iu  i.\ 


„thqse  of  th^  j|ip).ot-.,pifI>-  .ftppe8j,.t^^  )»«ceir [^i^ej,^  j,j5ei^^„p%^,  irja/  .fM'.*^«.*«?» 
i,.;  lM;n4p^W-.4tP«nf4ii«tm«ef»>Br»ib(|M:  '    ^Tl^.^^jere^^rfhe^e^  reciter  is,,nece?Bikrf» 

.•  i.  '"•.  A  specif  reiamerpiay  D^give«.a9.weii   ^erfmjQf  (*e  a<^e.  , •       '  . 

More^  ag  k^fer.  the  cpmraepcer^^^  <>M»^  ,Sf-^  "^  1$.  In  aW  c^as^  requiriqg :ihe  rene^cca  i?/^- fl 
tionat  ^1^,  ai^jf  *»  eiai/y,.o^  t$  ^.^^^tW,  ar^  fl,$f^T«^'^V>!^^^ 

"^11.  A  BpeCia;  retainer  gives  the , cTie^,t  a.  '^  ^••^  ^  •      '  "'    "-^^  ^'  ^^^   n     f/ 
[>i|1it  id  fhe*  Services  of  the '  cburisel  auring  the 
'yhole'lljJrbgresg  <>r  the  cause,  vicW««^  i^terfp-^ 
'  cit(tty  ippfibiniioiia,  ^and  bilk  of  exceptwj^  fi|^d 
re-hearings..       ..  ,  .... 

"I2.m"re^^ac6un8a 


•-    ■•T 


18  entitled  to  a  i^H6«%  Weiil^tod»iii»tiif^t  ^iflfathfei^^ 

^ff  on/flTttry  ntad\oxi  in^i^rh'kh  >tlie  4:^60  is-  ^i^ttice  #h&h  in  tfee  (^lifts  <5f  !pquUy  was 
br9M9^  hefonr  ja»  Goartm  whiol».heTi*ualljr'  Jt  VlTfianee  V^^t^e  ^pffimpn  taw  Cour^. 
v»^^Wqrtm»«nf  4*t.«WWW«qr^*?J^^       was  said  tUat  a^tamepan  suppQrt^of  im 

:-  Mil  41b..  Qli.fiirakieiJW««»i*-it  »;  Hu  . ^i^evcould^iidtTeAide a  tetnac^  Ibvthe^n^ 
•'  i3i' fW#Jfilie^Tttit*fely»r^ktsniie '^ka-  po«i«<iHe,v.bttt'Were'^bouti^  to  ftfeeepfrUt 

blished  practice  "'fihrit^^^^t^tf^ttt  kl^ii)<«fHa' ^^  bbginal 

'^acoUnirjr  eifaeittAttt'tj^'givdi'Ter  tt^  Jiarti-  t^  'j^ys^  &Tirisbtwho'h^^^^^  Obltolned  a 
^•ehta*  Atweitioi.in/  '/;,'. |.n4.ij:.i  i..i/{  / ^  .•).  • ,  •  decf'ee,  wcj;?, ^^oijap.^Ue^  9^'«^  «PP«4  ^  ^*^ 
14.  This  rule  states  the  practic<5'''t)li  jdieir  bes^  encieavours/to  reverse  lit,^  and 
'>irW*pidi0rii'»iHtt<^'b(itftdtltfi^^^  ti^have  &uld  scarcfeiy  fail  to  recollect  the  weak 
-•b<^,  »a>iiltolft,i^l«m«lyi^thJb't1l*r  ttietog^^  parts  of  their  fOriner  '  client's  case.  ^  On 
;''»eMie»li!bTiintsiie'ito^mf^'lk>-^ahdthfct  ^*lli^i#*lb  df%?^lW'thl^'e^to)iib«  Eai^Goui^s, 
'"fiiirtPbiKft«i»^dtte#'^oi|^»*»^e'a  iW*h?+^Mi(J'%lft-'«thg«ri^l  iBitt'^ftrf^'i^'tteBstdE^  it 


-*^if«le»i4iiisiib<^Jndi'«i4e*^*«  »«i^  tiialtt^'fir'ac-eio^^^ 


K«S5SfeS«fc:i;kt*'^'****-'"*?^'-*5" 


practice  of  the.iiCllMrtli  MWi.<-%H^);l]|h, 

z2 


45K) 


Tit  ftamfct  ^JMim^tm. 


20th»  kad  iX^  ruka;  prevented  in  fatfiie« 
No  retaiiier  against  the  original  client  ean 
b»  Mteptsd  nB-appcab  ct  vrks  o£  rtror^ 
lAkk  are  indeed  Wt  thft  mrntinwantrt  iif  a 
cause ;  and  so  on  ndnsBiia^  \  m  ukuaat,  cmr 
not  be  aocepted  .in<  th^iaeoand  action  nith- 
ootMtieetothe.cliBiit.intitt.iMbA  . 
'  Hie  foUdwing  aro  tfao  raies  »     - 

'  '*  19.  A  special  retaoket^,  in  aw  tq^petii  oron 
ft  writ  of  error,  May  i«  pivm  before  tUaj^petU 
has  been  lodged  or  the  writ  of  ttror  iaeacd. 
.  **  30.  Counsel  in  the  orifjnal  canst  cannot 
accept  a  retainer  on  eii  «;^pea(  pr  writ  of  .error 
for  the  opposite^  PA^}>  ^thovt  affording  the 
client  in  such  original  cause  ike  ppportunitv  of 
giving  such  retainer, 

"21.  ^ter  a  nonspit,  a  retainer  cannot  be 
accepted  from  the  adverse  party  in  a  second  ac- 
tion,  without  notice  fO  the  client  for  whom  a 
brief  has  been  held  in  the  first  action** 

6th.  Of  Opinions  and  Pleadingrn, 
22.  Although  the  Courts  have  always 
declined  to  interfere  ou  retainer  questions, 
some  valuable  ohitet  ^/c^a,  have  been  ex- 
pressed by  eminent  judges.  Thus,  I^rd 
Eldon  said,  "The  practice  of  the  bar  in 
my  time  was  this :  if  a  retainer  was  sent  by 
«  party  against  whom  th^  counsel  had  been 
employed^  the  retainer  being  in  a  cause  be- 
tween the  same  parties,  the  counsel,  before 
accepting  it,  sent  to  his  former  client,  stat- 
ing the  cu-cumstance  and  giving  him  the  op- 

Sit  Samuel  Bomilly  said,.  '*I  conceive 
thai  a  coansel,  consulted  confidentially,  can* 

.  not  be  counsel  on  the  opposite  side  mthout 
giving  notice.  Creat  laxity,  I  admit,  pre- 
vails as  to  retainers ;  a  difficulty  when  it 

-  ocenrs  i»  usually  referred  to  some  other 
eonnad,  and  the  conae^ienee  is,  that  there 

.  IS  no  general  rule** 

On  the  other  hand,  it  was  contended  by 
Mr»  Basil  Montagu,^  that  a  counsel  who  has 
dmwn  ^leadingis  or.  advised  on  a  case  in  cfMi^ 
tcmplanon  of  an  acstion  .or  suit^  but  who  is 
not  formally  retained^is  bound  to  OQcept 
the  retainer  or.  brief  of  the  opposite  party 

.  wkhaut  notice.  The  moat  modem  autho- 
rity on  the  aubject  will  be  found  in  the  JUtw 
lf<Vaj9«e,'^.  which  aeoorda  with  that  of  Lord 
£ldon  and£ir  Samuel  Ronully,  and  we  think 
tho  rule  there  contended  for  is  the  only  one 


^Earl  Chohnondiey  v.  X^  Clinton,  19  Vet. 
261..  ;Lord  £l()oB,  indeed,  wec^  so  far  as  to  say 
that  "  if  counsel  knew.an^rthing,  that  ongbi  be 
prejudicial  to  the  former  client,  he  ought  nol  to 
accept  the  Hew  brief,  though  that  clieDt  raftised 
to  retain  him.** 

•Sea  p.  346,  ofi^ff/  MoDti^*9  Bankruptcy 

*  Sea  p.  366k  mite,  4  Lmo  Mugajnne,\tr. 


MHiMmif^k  JiiiCiodllaMi'hoM»2  IH  it 
hovooaileotod«lttto44f)MiM9  WtM  pa- 
miited —  even  when  disoliweo^  W  )m 
clknt-^-^te  act  pffsftoairttttWf'  ^lySbst  hup ; 
neiilierouglitcOttMalli^'ploid'iiUf^M  Ms 
Ibmor  elieaii  unless  npdn  4ie  nd&e  he  ^ 
ctine'  td  give  or  Tineir  tlie  ntoiikr.  h 
another  oaae»  Bmfii9  v.  €roii#,^Myl.  kl. 
ai6,  Losd  Lng^ddisr  ih^wU  ^  bar,  M, 
•"U  any  vole ooold' be  htU  to  be^lctriad 
reasonsible,  it<  was  wheve  *  «oanael  bad^ 
rete»  of  Iho-part  ho  hadialbeniAOipetlifls- 
fair suil,  poaaessed  himself  4}f  n  ^mtpmMpti 
the  ease  of  tke  patty  for  whom  holod  piefi- 
dhsk-neted."^  ■'-•.'..•.' 
'  TlM22ndv«le^iniioedirdattw%i&  tbae 
hig^  aialhoritios,  requires  notioo  to  he  •m 
to  the  fimC  o^ent^  ia  order  tlHtt  he  may  give 
a  retainer  if  ho  think  proper. 

The  rule  is  thus  expressed  :— 
"  22.  Fj^ere  eovnsel  has  drafon  pleedis§s  or 
advised,  during  the  progress  or  in  eontemphtm 
of  an  actiou  or  suit,  a  retainer  cannot  be  ac- 
cepted f^om,  or  pleedings  drawn  for,  or  adrice 
gunn  to,  ike  oppomet^,  wkhont  notice  to  thefint 
client:' 

7th.  Of  the  PramotioH  qf  Counsel. 

23.  It  was  considered  doubtful  whether 
the  promotion  of  counsel  to  a  higher  ruk 
at  the  bar  had  the  effect  of  termmathig  the  | 
retainer.    The  23rd  rule  declAres  that,— 

'*S3.  Theretainerof  comisetdoes  notce»e 
upon  his  being  promoted  to  a  higher  nok  a 
the  bar." 

It  most  follow,  of  course,  that  whilst  the 
counsel  cannot  accept  a  brief  from  the  op- 
posite party,  so  his  own  dient  is  bound  to 
deliver  him  a  brief,  or  the  retainer  will  be 
forfeited  ;  and  then  he  may  aoeept  sa  ^ 
veitse  brief  without  norioe. 

8th^   Of  1^  Farm  ^  ike  Meitdner  ad 

24.  It  has  been  generaUy  hdd,  Ast  the 
coonsel  ifsr-^.  againatjB.  tnis  teondtov^ 
cqpt  aretainer  Jbr > 3^ tagaiaol  jA,  in  a oos 
aotion*  i  Wfaopft  tbe-'OMneo  ^f  octioa  are 
connected,  the  24th  rule  provides  ibrao- 
tice  before  acceptizijg  the  second  petaiBir. 

25.  The  sUghtest  mistake  in  the  title  of 
am  action  fendeiod  tbo^  retainer  inspottive' 
It  is  olatad  by  the  writer  in  thala*^ 
gaame.'^.that  "^o  nsltfnor  ooghlmrt  to  be 
invalidated  by  any  nn^rtly'i^^msl  dooge,  | 
whether  in  the  name  or  mode  of  pfoceedisg, 
whilst  tho  cause  rem^^  in-,  snl^taooe  ^ 
same."  It  is  now  by  the  25ih  luk  {vo- 
vided»  thai  if  j(^(<m>bll  9b(»riir.tk«t  tfae<tBBe 


«  See  p«  366^  onlt^  4  Lna<|li««Oir. 


ofa^tioi^Midiiitttiaithojajneh.  •adjlbuli  A«fe 

iff  ym4ISIb>iiiU  aspiwMa»  thikt  the  «(9^ 
IP  tke.^dmt  iriieiili^iiedih  lhf»  jftdesi^ qi- 
fended>ti^«09i4*  an  opportumty  of  gi^ng  a 

tQ  th«  date  tbvovm  wqh  j^B«r  qf  sbior 
ootke  to.ttieiamMr4fliatitan  tte  teAdbr  of 
iQ  adremi  jsetainef  or  bmU  ln^hmAimvi 
sttppoMd  Uiftl,  8ii«h  Qotm  aai^ouied  4>£  an,: 
ai^fiMiQa  for  a  fee;  but  even  .^r,.  Hfmr^ 
Uga  does  not  obpiect  i»  the  prioeiple  or 
giving  notice.  Quoting  Sit  SemucI  Bo- 
iD%*B  wofda^  that  "  Retai(tet9:  t»  your 
enemies  aodj  briefe  to  your  fitiflnds,  wea  a 
dbgraeeful  p«Qceedij»g>  which  oug^t.  ta.bei 
resisted/'  Mr.  Montaga  wy$,  "  theaw  is 
not  ta  this  case  any  courtesy  which  reauires 
notice  to  he  given  that  a  brief  is  sent  by  the 
opposite  fAnj\  the  only  diffibuHy  is  of 
discovering  'the  fact  oP  the  intention  with 
which  the  retainer  is  delivered,"— adi^itting 
evidently  ths^t  a  bond  fide  rejUioer  e;»litles 
the  giver  to  notice.  .   ^ 

The  follpwing  are  the  t^^ms  of  the  three 
rules  referred  to  : —    ' 


.  .H  ai^wto  tke  iMvponilsdLaw  fiocifily^ 
(beteeivpe  «aBQliide»>  Mefly  tti  dMiilie  the 
istiMHdihMfff  pioiM^fthey  httve  .tekeii  te  «»- 
tMilam>1ihe>  entingi- pncftioK^  tibe  many 
doubts  amlDfioat  of  ]*,  aad  the  IsfaawrtMr 
h«re  beetowedin  oiUcelipf  HfarmatoOH  «•• 
''r  gaining  the  ^awea  qi  iiu«^  ^^  ?****" 
<>^1  venieaee  to  which-  the^suitora  9m  thev  ao- 
Ucitora-kaTe  been  subjected. 

We  we  lAfiimed  that  vpoa  reeeivi^g 

leaf 


several  cotnplauxU  of  the  unsetlled  sMe^ 
tW  practice,  the  Committee  of  Manageiaei 
Itt  1839  addressed  letters  to  all  the  Members 
oftheSqcie^.  r^jHiesting  the  cpmmuiijc^ 
tioqb  of  tbfe  douhtSv  a^d  difiieulti^s  which  hsd 
Qoeimcd  te.  tbem  ia  the  course  of  their 
practical  eaqpericnce.  In  a^awee  to  the  ek^ 
cul«c»  the  (Committee  iee^yf;d  a  eonsidefw 
able  amouut  of  infbnnai^h.  They  pursued 
their  inquiries,  and  subsequently  recdved 
valuable  assistance  from  the  clerks  of  the 
then  Attorney  aud.  Solicitor-Geperal.  In- 
stances accumulated  from  time  to  time  lA 
the  course  of  several  years  ;  and  at  length, 
m  the  year  1846,  the  grievance  betame  so 
serious  that  the  Council  of  the  Society  Mt 
it  to  be  their  duty  to  use  their  exertions  im 
briiiging  about  a  settlement  of  the  various 
questions  which  had  been  brought  before 
them.  The  subject  was  very  frequently 
considered  by  the  Special  Committee  and 
by  the  Council,  and  in  January,  1847,  a 
,      .  .      .^  circular  was  addressed  to  eveiy  solicitor 

mtio99  not  render  the  retainer  x9operai%ve,tf        ^^     ^^^  London,  accompanied  br  a 


"form   of   RETAXNKa. — NOT^CJ^.      , 

"24.  When  a  retaimn' is  ghen  by  ihe  plaintiff 
in  a  cause  ^,  v.  B.^  and  an  action  or  stUt  is 
afterwards  "brought  by  B.  v.  A.,  the  counsel 
cannot  take  the  retmuer  o/B.  without  notice  to 
A.,  if  the  causes  of  aetien  are  connected. 

'  25.  A  mistake  in  the  title  of  an  &eticm  or 


if  can  be  shpvm  that  the  cause  of  action  or  $uit 
is  the  same,  and  that  there  is  no  other  to  which 
the  retainer  can  app't^, 

*'  26.  The  notice  to  the  client  mentioneA  in 
fttw  Mies'  is  intended  to  afford  him  ab  <^ppor- 
tunity  to  gire  a  apedii  retainer  to  oonnaeL'' 

9th.  Of  the  Amount  of  Ac  I\eeA.  - 
27,  28.  There  alters  to  be  no  question 
laised  in  regaird  to  the  amount  df  fikt  fees 
pajaUeoft  the  several  kinds. ef  irataniers. 
The  last  two  aectians  set  them  forth  aeconi* 
ing  to  the  wd4BSiow»  uaa|^  Thfl)i)flm  as 
Hkrwi-*-.  .  I 

"  57.  Tfce  fees  given  for  ^eTi^a?  tetaineis  ait 

asfoUo^t— 
In  Ihe  GoiiMS  of  (tusen's  Beiioh>  Oomtton: 

Fleas,  audi  Ezoheqiier  ot  Fleas^  5  J.  6Sr         I 
In  ChaBoery  aiKi  Bankruptcy  Appeals*  $L:5s* 
laBwAtwt<;y^6M#.    ,  ...     I 

In  Parliament;  IQ/.  10^.  ,  i ,     .,  //    ^ 

In  the  Privy  Council,  lot.  lOs.  *     ' 
^  2d.  llieieeB, given  for  special  fietaTuerBare 

atfoUdw:---      *  " 

'  At  Co«Mrioil'£iiw  aUd  Bqui^,  Vl.lsi     ' ' 
ID  FartuBiMB^  on  fiBfts  and  SledMRa  Gotti- 


series  of  queatiotis  ori  the  several  points 
upon  which  any  difference  of  opinion  ex- 
i^ed. 

These  specific  ouestions  produced  a  very 
large  mass  of  information,  which  may  be 
considered  ahriodt  eaual  to  the  result  of  a 
long  examination  of  numerous  witne^w% 
Whd  biefing  praetitiohfere  of  gn^ttt  experience, 
were  f\illy  com^teteut  t6  give  the  most  valu- 
abfe  testmiony.  "Th^  depositions,  as  it  wer^ 
of  nearly  150  solicitors,  fill  a  large  volume, 
^nJ  another  volume  has  been  compiled  don- 
ttunmg  an  analysis  of  the  statement  of.  each 
witness,  classified  aetording  to  the  several 
detoartmetits  Of  thi  subject.    From  the  ma- 
teniils  thus  la^K)rlbtisly  colleeted,  thii  Council 
of  the  Society  prepared  the  jproposed  rules, 
and  submitted  them  to  the  judges  of  all  the 
Courts,  to  tTxe  ^bpnchcrs  of^aulhe  Inn$  of 
Count^.sAd  tftr'the  i«^»g.  members  of  toe 
Bar..!.  ThVsHtei^tWW  Xaim^m  May,  1Q47, 
and  but  few  answers  having  b^aiieeeijred, 
4  sMmd  lettirr*hs.vrtnttanifai4^yto  the 
Attorney    and  Solicitor-Gen^id,  tad  ^  ne 


Queen's  Counsel  and  Serjeajfi'ts,,.  Xmend^ 
ments  and  corrections  having  been  receiFe4 
from  two  eminent  leadine  counsel^  the  ]Nroo 
posed  rales  were  reyised,  And  in  order  to 
avoid  the  danger  of  mistake^. t^eCokmoili at 
the.  end  of  Michaelmas 'Termj  \847i  hgaiit 
addressed  the  Attom^-G^erai,' requesting 
tof  be  Avourtd  with  the  sentiments  of  the 
Bar  on  the  proposed  rules,  with  a  view  tp 
their  settlement  before  the  next  Term,^ 

No  further  objections  or  observatioDA 
liaving  been  receiv4^d,  the  revised  rules  were, 
sent  in  April,  1848,  to  the  sdioitors  ptvck 
tiaing  in  London,  to  the  aecrettfries  <tf  the 
SBverai  Provindal  Law  Sodeties,"  and  to 
every  Member  6f  the  Incorporated  Law  So- 
ciety, inviting  their  further  sentiments  oh. 
the  rules  so  revised.  In  reply  to  this  l^t  cir- 
cular, some  further  auggestiops  iveire  re^i 
ceived  and  ;oaveftilly  considered;  Mid'  a 
Special  General  l^ieetitig  of  the  Iocorpch«ted; 
taw  Society  was  convened  on  the  29th' N^ 
vwnber,  1848,  at  which  the  rule^  were 
aidopted,  and  the  following  r^sdfutibns 
jmssed: — 


tMab^9^tifo^iltn,  iM-^  iMt't^m^W^,  be 
sent  to  th«4li«%alr>lif  tlleHtM|fall0r1l»urts,  \» 
Hitf  AttQhiesH(j(e(9rBlptlMiSQfidtto<GtBir4  ^ 
Qw«p|i'#>i^{f9i3mt».«id^  e^mcbtbe 

^if  Sodety, 
and  I  to  )he  ^Metropolitan  and  l^v^bci?]^  Uv 
SAciiiiifi  -—Ana  that  'ij[it!Ci\inM'6t  reqacsted 
ib^im  Jti6h'feh-tber  'lUiiastti^s  vH'^  ^tem 
^  requisite  to  procure  assents  to  thk  itlefl.*^ 

nations  wul  remove  any.  iiriis^n^et^^ndiiig 
^J?i^M  P*^  '^^fH^^  J^wiWrs  of  tliie  profes- 

supposed  that  due  jpams  were  not  taken^ 
^SS  •A"r?.if^?JSJ^^  S0$a?h.9V^  tjo'die  fear,  in 

practice.^  ,  , 


*'l.  That  it  is  highly  expedient  that  the  pr^-^ 
«ent  uncertain  and  vanable  usage  relating  to' 
the  retainers  of  counsel  should  be  reduced  to 
certainty,  l^  the  establishment  of  a  series  of 
iotelligible  rules,  whereby  the  interests  of  the 
suitors^  and  the  convenience  of  both  branches 
of  the  profession  may  be  consulted  and  secured, 

"  2.  That  tbe  rules  of  practice  now  rei^d  are 
fair  and  equitable,  and  calculated  to  promote 
those  important  objects,  and  that  they  be  ap- 
proved and  adopted. 

"3,  That  the  members  of  the  society  now 
present  enj^age  to  adhere  strictly  and  invariably 
to  siich  rules  of  practice  in  the  retainer  of, 
counsel,  and  that  such  members  do  signify  ttieir^ 
adhesion  by  inserting  their  names  in  the  hook 
now  produced  for  that  purpose.' 

'*  4.  That  all  absent  members  of  thfs  society, 
and  attorneys  and  solicitors  in  gei^era]^  be  ear- 
nestly invited  to  adopt  the  rules,  ahd  ^gn  die 
book  before  referred  to^  and  that  such  book  do 
lie  in  the  office  of  the  secretary  for  the  purpose 
of  receiving  signatures* 

"  6.  That  in  case  /o(  any  difference  pf  opinion 
regarding  the  construction  of  such  rules,  or  ihe 
practical  application  thereof,  in  any  case  oc- 
currmg  between  members  of  the  society,  ike 

rstion  be  stated  kn  writings  and  finibniitted  tb 
determination  of  the  Council  €if  die  soeietyv 
whose  decision  shall  be  ilnal*  I 

"6»  ThatincAiseof  any  such  diBeranciB«be- 
tween  attojra^yf  apd  solicitor^  i^otbein^  menW; 
hers  of  the  society,  ihey  be  recommended  to 
consent  to  refer  the  matter  iii  ditference  either 
190  one  of  the  IViring  Ms^ten'df  ihe  8u))enor 
Gourts  of  Law  or  Eqiilty,  or  to  thd  Go«]«il'  of 
llhis  society,  and  in  aH  ^udt  efttes  u>  Mitt  by 
At  Qccifi^on. 
'  •?.;  That  these  resohitioiis,  tegetlMr  with 


N^W,  5SAT«;TBS  Ef  fEpriNft.AJUTBRA. 

[The  Si^iutes'olt  tliis 'l^snoii' printed  in  tbe 
laft  l^^fieipr^sei^t.  Voliitfnes,  .^ure.as.  fcUow  :- 

Buckingham  Ajsaiiea,  v^'37,'  p.  ^403^  . 

Inclo8ur|e  of  Commons,  yoL  37.  p^  408^ 

Appoicftment  of  Overseers  of  Poor,  VpL  37j 
p. '44i, ,/' •_"'"■ 

La^w  of't^rceny  Amendment,  vol!  ^7«p.  471. 
^  Annual  tndemnity,  vol.  37j  p.  489. 
,  \  l^etty  Sesspns  in  Counties  and  Bcftougbs,  p. 
'7$Manle''  ",'''"'.      ."  ,     .     . 

Mkiiitepy 6e  9f  Popr'  oiit  or  "^Vo'tlJiouses,  p. 


'  C6sts  of  Distraining  for  Htghwajr  Ksites,  p. 

'  defective  "Powers  of  Leasing,  p.  187* 
,  :i^)^eri6"6f  W(B8tmoreland»p.  220^  ante. 
''    ^Passengers*  Regulation,  p.  239. 

Jft,elierof  iPb^r  in  (Tilies  and  Boroughs,  p.  25fl. 
i   "^»f  jajl  Oebt^s,  p..  280. 
:  i^nl^rJipCcy'LawConsolidatj^    Act,pp.29rr 

J9mt-Sto6k  Companies Windins-'up  Amend- 

WfttVM^4y).34p,';;^  ,'     ; 

;    Wclosurepf  Comnions  Extension,, p.  3d1. 
•    ftuWter  Sessions  tiodrts  Pfocedttre  Act,  p. 

379.. '-.  ;      '  ■  .  ■  •    ^  ■  ■ 

Sequestrators' Kemedies,  p.  4(^1  • 
Further;  Relief,  of  Trustees^  p.  402. 

.  Defects  in  Leases  Acts  Suspension,  p.  403. 
Allowances  on  Purchase  of  Stamps,  p.  401 
Second  Inclqsiire  of  Commons  AcL  1549> 

p.40l";^  /         ' 

Oountv  and  I'olice  Rate^,p.  404.' 

i';lli^hway.Rates.  p.  40S. 
Bxen!iunon  of 'Stock  in'  IHde  from  Poor 

itat«,pw4oi$:.: ,    [    ^  ;" 

iTiOiM  tees  cleeiiiedieKptdieat^ibrlha^ 
bilttif  mild  mofiil  aeMwrnioid  ^ 


r^nl'«5f«»^«ifP»v^W^  ^ 


jlvj^t«.tl)ieiM«dftor».of  wctk^tiMtai.i  oi  >»■•". 

sent., Wj^"  ^rjiliis, . p*^'  'l);e,  m^l^,  Su^^Ct ' "" 

The  United  Trust  is  to  be  subject  to .ibe 
EaWs/P  enti»e<i'e^  iOie'^tof^of  '^h 

ttaa^'imd:  s.,i:"'-  ■••;"■':'  "•'""^''•■' 

The:  i^'Vro*Ji%i/''SVtt»^''*iinirill 
Tnropifee  AiJts'ire  tH  IWV.t^y'iii'M  6m- 
AcMiAi^siy^'s; """f "^^'*''  ."*'(" J)'^"^!"" 


of  p«4sfe'ri«i<«y'i[«idW'W' 

pike  Trusts.  8.4.  '.o-...  „.•,., 

T!ie  meetings  of  the  United  Trusts  are 

The  following  are'^e  cpfctm|^i|t^;j; ,   ...< 

An  Att  to  fkcHltate  tfi*  tJnioti  *f  Wriipike' 
TriMttf.''J[a6th'July^W4t^.'J/    :v  .  .  jjr::W  -.M 

-1.  That  vrfa^xe  iTie  gene^at  atuiaal'  tDe<$t{ng8 
ofthe  trustees  of  t^o  bx*  moi^e  turnpike  roaas, 
have  for  ibr^e  years  neiEt  pr|3q9ding,8pch  ^otice 
as  next  hereinafter  mentioned  been  belil  at  tne 
same  place,  or, at  places  distant  not  mor^  ttian 
ten  miles  from'  each  other,  two  or  more  'p(  '^toe. 
tmstee^  of  e^cl^Tof  ^uch  ton^s  may  c^  f  Jf!^^ 
meeting  of  the  trusteed  of  8uc)i  severe}' roa(^i(» 
^ a pUoe  to  b^B^cifi^d ij9  the,  lififiw  of  sUch 
m^niar,  for  the'  purpose  or  takitig  in^  con-, 
8ideration.|Lp^pp.o^ition'  for  |he  unJQn  of/^^ 
trusts  of^^<5l^,;i^eral  roaajB»  of  w^ipli  nieeiltig 
and  of  the  'puijoftfl  thereof  twfenty-one  Ar'" 
notice  ^hfj^hejpjfen^  in  like^  manpiur  a§  lipi 
of  the  ^feriefaT  annual  meeting  of  tl^  tfusj^ 
of  inch  resDective  voads  is  bylaw  red^iir^iif^ 
be  givfeh';  'and  if  at  sucb'^mectinrlr'Am 
aj^pcar  ty  ^  a  m^osjtv,  being  apt  f^^  tf^ab 
two-thii-ds  of  the  trusties  ot  eac]i  of,  tb'e^trust^ 
90  ofop^ie^  to.  be  -  united  the^  prMent,  tliat 
>acn  yttiidp.  is  expeqient^  and,  that  'ih^  s^me 
can  be  effected  without  injury  to  me^mUitiftUL 
of  any  of  the  creditors,  of  any^f  t)ie  sfu^.^trust^, 
the  sud  trqfCfes' mliy' resolve  tciuaUe  tfie  ^anie, 
an4  shall  i^  suqti  casj^,  \7ithih  twenty  days  after 
nich  fbeeting,  send  notice  of  such  fe^oluiljipn, 
together  ^(h  a  report  of  the  r^^sonif  fjbt  Wb&j^b 
tfif^'^d  union  is  considered  by'  iMm  eic 
dient,  and  a  f^^ife^i^i,  ol  tbf ,  Vfoom  lura 


aad  report  to  be  ddtYfir^d 


at  tbedi^^Ipl^i^ 


'     beUf  (d  iwk  ' 


tlly  qu^fiid  to'asseti^ 
lit0rs,;oshiall  liave'beeti 
Obtftsiied^'thdda^oii'af  the  aaid  tmats^^tidgethes 
Wil^4he;Wfn^.aa4  the  lipoma  in^d  AbcouiM 
^W*Wfr«"AiWi<W.iB.  founded,  ,shaU  h^X^n 
fi/ft/^zf^^^t-^^mcp  of,  .the  4;lerk  pf.tbei  nf^^a 
in  eyery^  ^ov^rky^  througli.  which  tnp  rba9i  <>{ 
^Ucli  united, trusts  paiss ;  ,  and  from  anci  aJn^r 
the  datie'of  sucll  registk-ation  the.' said  trt^sts 
^&lll)edome'  b.M  continue  one  united  trust, 
and«U  ihl  ilrasteas  of  ^very  trust  so  tiuited 
sbatt  hot  tmatdBft  of  the  said  united'  tnfstsi 
<i,9^  Slh|iti^Yi«vy')S«|ch  trust  9ha)l  be  icailed  and? 
teoTOfta«>*uW^»viM  Tru^t/oi;*!— rrrpr^ 
BjO)C(d(g^"i^aii4.,Bj>al^  be  subje^j;  to  ^liVhe.Ui^T^ 
biliQe^  of  e^cn  trust  so  .uaiteq*  and.p,e  entijL}ed 
ttJ'kfl  the'  tolls,  profits,  and  other  property  oi 
eaih  tfttsf,  iild  ^\i  payments  shall  be  made  rrotti 
th»cO«*on'ftiWd  of  the  said  triist*  sO'unStedV 
andi  aU  tU  orovisions  of  the*  Gei^i'M  'I'tHlOP 
]iika.Ac^'aUkU'be  applicable  ito  suqI^  ieBiilq& 
ti;M>'tsnM:L-    ■■.;  c"  !»•"       •  .  -•  "  .•..»•  ^  ••••  I 

.,a.^,T(^,iit.,aU  .^fiec^ .  p^?pvi^iona  ^n  pny.  o£  ,ri^ 
saijdjj^pts.^s  to^.thf.ampuutof  tpUs  or,e:fepfip- 
tions,  or  other  '  arrangements  respecting  any 
particular  portion  of  any  one  of  such  road 8, 
shall  be  held  to  apply  to  that  rop4  only»  apd 
not  lo  the  whole  united  trust. 

|4^'  That  nothing  in  this  act  contained  shall, 
extend  or  be  construed  to  extend  to  affect, 
destroy,  or  alter  any  right  or  interest  of  any 
person  to  or  in  s^ny  office  under  any  turnpike 
trust  to  which  such  person  may  have  been  law- 
fUny  entitled  J)efore  the  passing?  of  this  act.  . 
•  '5.  That'  any  trust  so  united  may  hold  its 
subsequent  meetings  at  any  place  at  which  any 
of  the  said  trusts  might  have  held  its  meetings 
jprior  to  such  ua^op,  and  that  after  the  expira-' 
t&n  of  tliree  years  may  in  like  manner  and 
under  the  sarrie  conditions  unite  with  any  other 
trust, 'trtis'ts/ or  ^united  trust  meeting  at  the 
sanies' 

"^.•'Thkt'thrs  act  shall  lidt  extend  to' Scotland" 
or  Ireland.    .  ' 


oiAoi^(4fjf^,fflif}^.cf^^  bank 

or  other  place  .where  th^  mtenest  on  the  debt 


doe  to  sach'mdfW  U^ftthUy  -i^ud,  with  in- 
Btolctio^ao'iiMrwtri  >ilM^itta'ii  aaA-rire- 
4HQft^MiiriMaefM:tAfti«Meoloiii  inKw  ^V^ 


HISTOWCAL,  SKETCHES  OF  THE  , 
■   ..;.:  i'r     .PROFESSION.-.      ...  .•      . 

THE  INNS  or  VCfVBfr. 

"JPtfRikG  tbe'lkst  fong  Vacatibri,  we  laid 
before  bur  read^ra  some  aiicient  rules  of  the 
S^pecV^r  jUouriB,  aodregulatvpna^of  thelnus 
of  Cburit  i»l|^og  to  att^«eya*  We  now, 
aoleieti aaiChvotiologiUi^  ordenscn^eval  •idevft 
concerninff  student*  said'  barnstor8*«t^law. 

^Otto'of  wiiif  rtlow  «flei*«t'ordera^'Wii8  made 
in'  tlie  ^alitV  ye«fr  of 'EawATd'4«i;"bytlffe* 
Siiciety  of  tl4<ioln'§  Inrt  ^  it  is  a?  fblloWs  i-^ 

••  TM  allthe,'nUmb?r^  of  tliWpof;??*!  whi 
thcii  wwatp?  iihoiild.  tbew^rftv.  b^PW  «KP^> 
oi:  tl^fPffK^  wm  W./thes:8bpiila.be,qf41c4  .M> 
ithe  bar,  or  admitted  to  the  bench,  should  keep 
:8J«;w^J»jva<5»tipByi  ViilbinthecQiiipasaiof  disee 

z  5 


«r4 


abtorvM  8kd6h$m9fmPhifhilm,-^k^h0$^^mm. 


to  tfafl  bencb ;  tStat  la  to  saj,  one  month  itir 
Lent,  in  the  time  of  the  reading  of  thia  stcietyv 
snd  another  month  in  autumn^  in  the  time  of 
leading  also;  and  that  they  should  alao  he  per^ 
•onan^  present  at  the  readings  there,  in  every 
Tacatbn,  and  that  for  the  first  wecfk  wherdn  the 
tame  lectnre  was  to  begin.  Pit>videdf  tiev^er^ 
tiiele&s,  that  if  any  bendier  of  this  society  did 
ebsenre  the  whole  remainder  of  the  vacation,  it 
•honld  be  allowed  to  him  for  a  whole  vacatbn, 
and  that  he  should  be  in  commons  for  that 
whole  month,  daring  the  before  specified  read< 
ing.  And,  moreover,  that  every  member  of 
this  society,  who  should  thenceforth  be  called' 
and  admitted  from  the  bar  to  the  bench,  in 
manner  aforesaid,  should  swear  upon  the  holy 
evangelists,  to  keep  and  observe  six  vacations/ 
in  all  points  as  aforesaid ;  without  any  excuse 
whatsoever,  excepting  sickness ;  or  sickness  of 
his  or  their  fathers,  mothers,  or  wives ;  or  any 
■uits,  pleadings  of  assize,  or  nisiprius,  relating 
to  them,  or  any  one  to  their  use^  happening 
within  that  month,  and  time  of  such  reading,  or 
within  14  days  before  or  after  the  said  readincr, 
er  within  14  days  before  or  after  the  said  read- 
ing,  upon  pain  of  xx«.,  to  be  forfeited  and  paid  to 
the  society  for  any  default  in  the  premiaes." 

This  order  was  made  at  a  general  council 
held  in  the  chapel,  dedicated  to  Biehard, 
Bishop  of  Chichester,  and  was  expressly 
designed  **for  the  better  advancement  of 
learning^'  in  that  society.  The  readings  or 
lectures,  it  will  be  observed,  were  frequent 
and  of  no  short  duration. 

In  3  &  4  Philip  and  Mary,  it  was  order- 
ed, with  the  same  view  of  promoting  a 
floand  knowledge  of  the  law, 

*•  That  every  man  called  to  the  bench  should 
keep  some  learning  in  the  vacations  next  after 
his  calling  to  and  coming  to  the  bench,  upon 
pain  of  forfeiture  for  every  vacation  6/.* — (a 
sum  equal  in  the  present  day  to  at  least  SOL) 

The  Society  of  Lincoln's  Inn,  in  the  3  & 
4  Philip  &  Mary,  also  ordered  that  none 
should  be  admitted  into  the  fellowship  of 
that  House  who  had  not  been  of  an  Inn  of 
Chancery  before  by  the  space  of  one  year, 
except  he  paid  for  not  being  in  Chancery, 
40*.,  afterwards  increased  to  five  marks, 
but  other  barristers  of  Furnivals  Inn,  and 
Thayve's  Inn,  of  one  year's  continuance, 
were  admitted  for  four  marks. 

Regulations  were  likewise  made  respecting 
the  too  early  practice  of  young  barristers  ; 
and  it  was  ordered,  that  any  member  of  the 
House  then  admitted,  who  should  thence- 
forth become  an  attorney,  or  should  prac- 
tise as  a  common  attorney  or  Solicitor  in  any 
of  hi^  Majesty's  Courts,  should  ipso  facto 
be  expelled  the  House.* 

■{  It  may  be  prenutied  fnoln  thia  regulation, 
that  there  were  several  instances  of  barristers 


Stifi^  tl]fe  tiiner«|f  €tlwn*fiBllMk,s^ 
tevai'^ordera  %^re  alao^  niiide  td  fwoiMle^ 
atottdy'tnf  the  \mt  in*tlkte  aliciMt'  aocMiu. 
Thus  it  was  directed  in  Ihfe  third  yvat  of  kc 
reign.    , 

'^That  every  single  reader  should  be  atthree 
moots  in  every  term,  and.  in  Michaebaas  Tsa 
at  fonr  moots ;  and  every  bmcber  not  a  nader 
to  be  at  five  moots  in  every  tena«  and  in  Mi- 
chaelmas Term  at  six,  upon  pmn  of  5«.  erenr 
moot." 

In  order  to  secure  the  proper  qualificatioii 
of  the  members,  it  was  oiderea  in  the  Sth 
Elizabeth : 

''That  none  should  thenceforth  be  admitted 
of  the  fellowship  and  company,  but  he  tkt 
should  pay  for  his  admittance  to  the  use  of  tbe 
house  ana  company,  40f .,  except  he  were  the 
son  of  one  of  the  bench  or  utter  barj  or  ex- 
cept he  were  and  had  been  by  the  space  of  one 
whole  year  of  the  company  of  one  the  Inns  of 
Chancery  belonging  to  the  house." 

And  in  6  Elia.,  it  was  ordered,  that  none 
should  be  called  to  the  Bar,  or  received  as  an 
utter  barrister  in  the  society,  before  ke  had 
been  first  called  and  examined  by  the  whole 
Bench,  as  by  a  former  order,  made  3  &  4  Fh. 
&  M.,  was  provided. 

On  the  20th  June,  38  Efizabelii,  it  was 
ftgreted  by  all  the  judges,  by  the  assent  (d 
the  Bendiers  of  the  four  Inns  of  Court— 

"  1.  That  hereafter  none  should  be  admitted 
into  Innes  of  Court  till  he  may  have  a  chamber 
within  the  house,  and  in  the  meantime  to  be 
of  «ome  Inne  of  Cfaaaicery. 

"2.  That  none  be  admitted  to  the  Bw,  bot 
only  such  as  be  at  the  least  seven  yean'  cwh 
tinuance*  and  have  kc^  Uie  exercises  within 
the  house  and  abroad,  in  Innes  of  Chasosy, 
according  to  the  orders  of  the  house. 

"  3.  That  there  be  in  one  year  only  tm 
utter  barristers  called  in  any  Inne  of  Court, 
(that  is  to  sayO  in  EaSter  Term  two,  and  in 
Michaelmas  Term  two,  where  by  the  ordered 
the  house  the  benchers  caD  utter  banistoi, 
and  where  the  readers,  by  the  order  cf  the 
house,  do  call,  then  only  two  by  the  Soiaiwr 
reader  in  his  reading,  and  two  by  the  l^ 
neader  in  his  reading. 

^  4.  That  such  students  be  called  wZio  be 
fittest  for  their  learning  and  honest  conve^ 
sation. 

^6.  That  the  readera  be  chosett  ht  tfaer 
learssng^  for  their  duly  keeping  of  the  aaetts 
of  thwhous^,  fbctheac  honest' lisbawioar  «ia 
good  diwofiitioni  and  fueh<  ss  (oiiii^^cifm- 
enoe  and  practice  be  able,  tp.aeryfe  the  com- 
monwealth. 

"  6.  That  every  reader  continue  his  reafmg 
three  weeks,  and  to  read  thrice  every  week,  and 
ofteuenin  such  honses  a^  hiAh'been  used  to 


- — ! — . — rrr— I — ^ — ti>:>'*  m     ■     '.    > 

nraptiaing  also  as  attprne]^.  in,.t|>pp  bXD»' 
What  do  the  barrister-solicitors  feff  th«  TfJ?" 
fiter.  thfe  Customs,  and"Ae  ^Bxdse  iHy  to^»« 


^n^) 


US^toHeidatikikm  |f  lit  Fttjfmim^iiM  S^f^nj^ 
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reid  <6<kBti*r>  iiM  ^mhi  to  he  takon  u  9o< 
roadefj  «ad  tto  rni  removed  Irooi  tbe  iMnch, 
axoept  ofi^y  ^  case  mha^  they  ahall  iu»t  ^ 
able  to  perfomi  it  hf  reaaon  of  their  aickrweaa. 
"  In  the  42  Eliz.  it  was  further  ordered  that 
none  should  be  admitted  of  this  Society,  ex« 
cent  he  were  of  g^^od  ^yavettta^e,  and  not  of  ill 
bMiavioor.  And  Ihct  epecial  Regard  altoold  be 
taken  of  sach  as  shall  be  called  to  the  Bar  and 
Bench  for  tbeir  learning." 

80  far  we  have  made  our  extracts  down 
to  the  end  of  the  reign  of  Queen  Elizabeth, 
from  which  it  will  be  seen  that  the  trust  re- 
posed in  the  govermng  body  of  these  **  An- 
cient and  honourable  Societies,"  founded 
for  promoting  the  study  and  practice  of  the 
law,  was  faithfully  performed.  It  will  be 
observed  Uiat  many  exereues  were  reqaaind 
before  any  ooe  could  be  called  to  the  Bar, 
that  the  odls  were  oomparatirely  few,  and 
the  most  learned  and  honest  were  selected. 


LAW  REPORTING. 


THE     •*  regular"     and    "PERIODICAL* 
REPORTS. 

We  observe  that  in  the  August  number 
of  the  Lam  Beview,  the  subject  of  "  Reform 
iaLaw  Reporting  and  Legal  Publications," 
is  agata  oiscussed.  The  article  consists 
chiefly  of  the  two  Reports  of  the  Specud 
Committee  of  the  Law  Amendment  oocie- 
tj,  to  whicb  tbe  matter  had  been  referred. 
Those  Reports  have  already  been  laid  be- 
fose  our  readers.  The  editor,  after  advert- 
ug  to  other  improvements  which  he  has 
Wttght  to  effect,  says,  "  It  has  hitherto 
been  our  duty,  '  regardless  of  sacrifice,'  to 
enter  into  many  inquiries  which  may  lead— 
at  all  events  in  the  opinion  of  some — to  the 
injury  of  tbe  temponury  interests  of  th«  pro- 
wion.  It  is  n»w,"  he  says,  "far  more 
agreeable  to  farther  a  ehaage  whieh  not 
only  tends  to  improve  the  Law  as  a  science, 
imt  which  will  relieve  the  working  profes- 
«onid  roan  from  a  heavy  burden.'* 

It  is  observed,  also,  that  "  in  moat  other 
Keforms,  the  aid  of  some  importjuit  bodies 
out  of  the  precession  is  essential :  Qiteen, 
Lord%  and  Commons,— or  at  all  events 
aoiBie  department  of  the  Government^ — 
inust  usuafiy  give  their  aid  or  consent,  and 
the  Pkrliament  ratify  it ;  but  here  it  is  the 
ptofessicA  alone  Ihat  can  and  must  work  out 
the  chaage,  and  almost  ereiy  member  of  it 
Biay  assist.  What  lawyer  is  there  who  does 
^t  ip  some  waf  help  to  contribute  to  the* 
present  system  of  Law  Reporting?  AH 
pfpfessidnal  taen  read,  dte,  quote  Law  Ee- 
pPKs  &ui  otlie^  Lawbooks  more  or  less,  and 

almost  all  buy  them  more  or  less."  "They 


mm  hear  the  gflMter  p«t  of  the  buidfsn, 
and  they  mnat  rdieve' themselves  from  if.^ 

It  must  be  admitted,  by  any  one  of  ordi- 
nary candour,  that  the  &cts  stated  by  thj^ 
Law  Amendment  Society,  relating  to  the 
de£sctive  and  objectionable  system  adopted 
in  the  regular  Reports,  are  strictly  true,— 
namely,  that  the  cases  are  rejported  at  too 
much  /e«^/A,--that  aaay  of  them  are  ««<•- 
less, — ^and  that  they  are  often  unreasonably 
delayed. 

There  may  be  excuses  for  these  faults^ 
and  it  may  be  difficult  to  apportion  the 
amount  of  blame  severallv  belong^g  to  the 
authors  and  publishers  ;  but  a  reform  must 
evidently  sooner  or  later  be  effected.  The 
Law  is  injured  and  the  profession  inconve- 
nienced by  the  present  system.  There  is 
no  novelty  in  the  complaint  We  have  year 
after  year  brought  the  subiect  into  notice 
during  eighteen  years.  Tiie  former  long 
delay  has  been  partly  remedied  by  some  of 
the  reporters,  but  much  more  expedition  is 
required  by  the  larger  part  of  them,  and 
the  other  evils  of  long  and  useless  Reports 
remain  for  the  most  part  unabated. 

It  appears  that  in  order  to  maintam  the 
present  high  price  of  the  Reports,  the  pab- 
lishers  are  of  opinion  that  a  certain  quanr 
turn  of  paper  and  print  mnst  be  put  toge- 
ther, and  the  author  supplies  the  copy  with 
that  object  in  view.  We  trust  that  both 
parties  will  have  the  good  sense  to  set  about 
a  gradual  improvement  of  the  existbgplan. 
We  think  they  would  sustain  no  loss  by  the 
alteration,  but  be  that  as  it  may,  it  is  evi- 
dent that  if  the  old  ways  are  not  repaired, 
some  new  ones  will  be  found. 

Our  notion  with  regard  to  the  rariotw 
kinds  of  Reports  is,  d^tvrithin  six  months 
from  the  close  of  each  Term  or  Sitting,  the 
really  useful  decisions  in  each  Court  should 
be  published.  The  facts,  arguments,  and 
judgments  should  be  given  with  sufl5cient 
fulness  to  expl^n  the  extent  of  the  points 
decided  and  no  more. 

It  is  palpable,  however,  tbat  in  these 
days,  when  everything  must  move  at  rail- 
way speed,  neither  quarterly  nor  montUy 
publications,  however  excellent,  will  satisfy 
the  wants  0/  the  profession.  Those  elabo- 
rate and  important  works  will  pursue  their 
dignified  course,  and  we  hope  with  success ; 
but  a  weekly  rej^ort  of  every  hind  qf  legal 
i^/br^uatio^  is  absolutely  requisite.  Along 
with  ,aU  new  statutes  and  rules,  whether 
pr<jjected  or  passed,  and  miecjellamBuus  in^l- 
ligence,  skurt  and  early. motes  0/ deeisione 
in  the  Superior  Courts  are  eaaendal  to  every 
pmetitioner.'   They  shotdd  be  given  imme^ 
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fltHortcal  fltth»».^aiiMiifiFig  TVialt. 


ble  abstwt  ^' Midi  of  ihe'faA&ttf  axexD»« 
portunt;  wili  <b«»  iiuffidedt.'^  References  to 
cjis^s  stotild  be  gWeo^  tthd  the  i^mlt  of  the 
jttd^MI  "vrith  a  brief  ata«e«ieBt  of  thei 
erotinds  oft  Whfch  it  i^stti;  'Mbfe  tfan  <thi8 
u  iS(K«reMuofad'  idt  isimediftte  informatioiij' 
•nw  it  b;  that  the  parties  in  a  caueecre 
^  to  hark  the  M  details,  bat  generaUjrJ 
^ty  We  their  own  thort'haiid^iiote^.  ' 
'  Thisphn  we  have  finnys  wfeled  to^i)ium» 
in  these  pages,  Aid  tnxr  te«dei>s>  tiMliiiive  ie-* 
marked  that  for  a  cobsiderdbls  time  past  we] 
haretb^ef^  makii^  n^id  pif9gre99  in  that 
dicectioiv  and  doubt  not  tb^t  we  ^haUndhi 
adiieYa  our  oliject  in  that  important  bnmob 
dt  the  labours  of  the  fridiefnity  elf  tbeli^ 


1'^       CASE   OF   BtJSB   rO*t  MtJlibKR.    '    , 

Aprils  1849. 
Iw  the  early  vofaittes  of  thtLeffol  Ob- 
9&t\er  ajppeared  a  long  Series  of  Criminal 
Tm\90  comprising  particularly^  iiases  of  cir- 
cpnstantial  evidence^  Our  limits  enable  us 
<m^  tQ.seleot.  those  wbipH  afe  ^i^tjoguished 
by  iome  remarkable. facts  ^  aiid  we  take  the 
0{^rtunit7  of  the  Long  Vaoatisn  to  record 
the  trial  of  Rush  for  the  miu^r  of  a  mem- 
ber of  the  profession,  Mr.  Jermy;  the  B«- 
cirder  of  Norwifch,  and  nis  soiii,— is  veil  for 
its  extraordinary  n^turie)---as  for  the  distin- 
guished meritof  the  Judge  before  whom  thie 
tml  took  place.  There  is  but  one  senti- 
ment of  nwyert  and  admiration,  for  the 
patieooe^  abiwy,  jndgmfentand  digmtj  with 
which  Mr.  B^ron  Solfe^^presided  at  ^at 
long  and  painfhl  trial.  Ttie  dhat^  1p  the 
juiy  was  characterized  by  refharkkbte'  'per-^ 
spicufty  in  stating  and,  compienting  npoh' 
the  complicated  details,  of  tlie^  evidencp. 
All,  the  material,  facts  beihs  compriseil  'in 
tlipe  smnming  np,  we  shall  &y  it  somewliat 
Mfy  before  otiit  readers,  who  wiH  jtordcu- 
l^ly  notice' the  ttpprojiriate  cominentaiy  on 
eira  pairt  of  the  chain  of  testimony.  ^  •'  • 
.  After  the  cotnpletibn  of  th^  evidence  'fct 
dt^  pnisectttSftn  and  dfefenoe; 


dDobt^rbnt^fa^Mfai^e  1 

i|iip^,|i>.4tsirabls- ta  Aowi  tMi.^«rth>te^ 

,.Tbe  l^w^i  ju4gQ.wdwj»iww^ww 
mdtfim^  of.^^rts^.BwHi./Chif^t^^^.sQi 

tis^UWrTT  ViM'^"    -.  !    i''-'^  T^t  '>nM'»   in  • 

''Thatistbe  ac^oontitofttfaolmriirder^Ma 
by »the  three  witnesses  a%a^,|p^»  1} 'Vff^ 
firqiiea.bv  tjwp  pieceis^pf  i^WfiW^.P^^.^^ig^iy^ 
pari  pt  Ac,  prosetuipn,;,  J,allu4^.tp ;)Vft  de- 
ppeitlohs'qjf  Uxi  rJe^P^r*  pn*  ^f  fhe^or- 
tunafe  ^iiffprers.  ao^dojr  ,Waria  Blanch  FiQwer, 
the,  riur^iymaid...'  tf^^refer^.  you  ,Iiaye,»w 
the.aqcQunt  gf  five,  people,  who  weiemoreor 
less.witnej^s^^ofwV^ttqok  p^ce.  ,,Ai^the 
te^t^nxony  pflEdward.JSfirvey.  tbp  yoww:  *naa,. 
who  was  qa)ljBd  jBarly  pn.  Fnday..ip.pot  unim- 
pbrtant"  .lie  f^st^ip^bny  of  H<^6r .  Holmes 
differs ,  froipi ,  (hat,  ,0?  Harvey,  ,if)  „Uw?  ;f?«PJct» 
tiiai  sTi^  m  not  s^6  any)Uiipj{,,  wd  tim  wn 
tbey  got  U5  yard^  tW  lifiar4  a>P»^.<»  h^  ^ 
slamming  of  a  door,  and"  that  when  2o6  yards 
away  the  .sound  wa^  jepeal^"  , 

"  f  rpay  I'fi^re  qi^e^^^  .(?ai^  t;he  learned 
judge,):  '\hY  w^y  pf .  a^nticippitipB.fT-it,  beiag 
certain  that  only  fpur  fshots  were  fired,— that 
the  difrer^nce  9f  the  .wifitnes^^  PffP*^  "* 
for  what  human  experience  shq^s,  that 
when  people  are  giving  an, account  of  trans* 
actipil5j^  which  excUe/theiii '  st^pn^y,  tb^ 
never  give  the  ^ame  aqcounjL  ol"  t^ei^.  "Dus 
is.^vably  iUustiratfrt.by  lti^pi»«s9ntca^> 
«ad\ yoMi .  gentlemenw.  must t not  ist«rib»<ft 
the  least  importtodelto'  sueh  rdiflcrefMtaaa. 
,  God  khowA  if  we' sbiU'^eve*  beJ'tesaflh* 
stateXif  fexcitem^rit  ils  the^^.Wite^sse^  '^wj 
then  in ;  but  who  can  say  tHktf'life  woda 
htf^  hfe'  faduHies 'SuflteleiltlJ'''ab«mt'him 
undB^'^ch  cir<-uttiStanee*^to''<dlifSer^  *b«t 
IMppefeedri  »mh'»v^ett  A^  is  'SKyeieUe^ 
rt^ta^gi^tafflRfeWnci'itt  the'  ttlfiute^^ 
taiTs»o*evide<icfe»^ilwsys'^tt^fees.'/  -  •  • 

'^ttiW^t^6ht'  'i;igtaacH  liid^^lti^  ^0 
hkd  Mi'eyei \<y  the^doOi-'isaw  n'^^te  ated  i 
flash  of  Ugbt^^hile  the  <>lib^i>i  Whose>  aHetitios 
wsB  not  dirdctedln  d«t -^yv  aaw  >«iito/r. 
Abvnt  i80inMiita%(.aft)^r,  the  ibdd]n;o(  w 
JjtfTSi^twas  hwf^  in,^be  pQjpUiaiid' W  ^'♦f^ 
n^ith.  tba^..of .  h-is^  *Oin  .tfita,.the,5j^inipg?w^ 
Both  wjere  exaniine^.  and  fr;pni  bothTi  nipo« 
of  pieces  ot  lead  ?vere  taken.  '■  Whether  these 


^Mr.  Q&ron  tidtfe  feaidMletitlein^n  of  (tie'  pieces  of  fekd  Wc*e  Mk6  round  WhdVoffltsrstf 
iiAy,  yotrr  opitrion  on  tWs  ease  muit  ^e  formed  entliVly  urfirtl>brtantt61hi*tjttambri/whi«  J^ 
entirely  on  the  lewSmony  whith«  has  been  glVeti '  -**•  ^«-'«^iAi«rt,.«»  la^tK  thMa^m^iiOtr' 
in  d^8  Cnuvi;  ^Thai  first  >tlAiwv  tkmferej  i^  td^ 
consider  what  ShSifiuAiafWbiira -now  IdHiibsniH 
guiry.    We  are  inquiring  into  the  murd^  of 
-liiae'il^rihy.'Snd  tmdfir 'what  eiretimstahces 
•hs*ditrte  byhisdeatb:  ^Thst'j^  nmst  learn 
fhmrtb^'tmtmoDy  ttivfti-in'thefbi^  pr6be^g 
di^J   It  is  detailed  hf  ^*nnntbi^'Qf  wttnesses^ 
wm  ofihe  fact  there  duhiOt  be  atiy  reaiionable 


M  flw'consfesrtng.  -'AVh*  th#iii'toii*'ifli»' 
from  aU  tinst  mMmroMbt  natias'^ 
doubts  Jt  «c«ih«(  citait  ttoiti  ttce  (Miraaa^'Wb* 
sbotyoiirtft  Uui^^myl  W9%m^f  a^f  P* 
murder. ef.^^JVjJ/sr^.&^IJ.  aA  ^^H?!^]^ 

itisapoMibre  Wotf^esis  tl^  w'?fci''fef 
shot  y&utJg  M*/ieitey'W8^toe^e.1i&'*» 


-:t  y 


if  t«ro^idr  vilwir  pSMiiMit' (xmie  teller  ori 
8*ccMmtiih'i^iif6iH^  kdd  one  leillk  bhe 
victim  and  the  other  iihdthtf,  tliey  wrdBoth 
eqaUljr'giifliy t)f  fb* iftiipiei*  oF  ^ai^.-  tt  it 
vNu^ d(A)» 'Irytircl* jy^sons  ie  iniii  done  in 
cob<^il^^%^c(lUse  tlto'1i;poth«9iyHHttt''th^ 
should  come  for  such  An  object  iriiMtft^ 
CDadsrtriioiMioittl^  abinrd. 

*  *'Bnt  if  th'^fe^  1^  any  douljt  abodt  that^  the 
smiiltiHty  of  the  $hitt8  foimd  in  the  two  bodies 
andonthe.il<^r  prdvefl  the  thipg  to  demon-, 
stfation,  Theref6Ve,.]tU  clear  th^  the  man' 
who  was  in  the  housi  wa?  ^t^fttf  of  the  murder ' 
of  Mr.  Jermy,  whose  bbdy  was  found  in  the; 
pyjrch.  Trtiere  rerfiains/^then,  onV  one  thing; 
VIZ.,  i6  dncover  who  wa^  the  mifx^  who  shot 
Mr.  Jenny.'  We  ni'dseetitiofl  sayi  it  ^va^  the 
prisoner,  aild•t^l^t  is  Ac  po\tit  which  you,  ^^n- 
lf<?men,  muj^t  iarf'sfy' yourselves  dpoq.  t<i 
show  you  whroivas^thfi  rti^n,  the  firtt  etndende 
is  this  same' that  1  have  already '  ckUed  youx 
attention  to'  Tn'^6\Vin;^  ^i-hat  th^  bfose'culloh 
was.**       -    '•  *"'•;-  '  "  •        "      '  =• 

Thejudge.rea<Jtiie  evidence  or^^ntsbn',' 
Chestnev,  and'  Heed  on  this  pdink;^  ^  He/  was 
interrupted  by  the  prisfoner^  \^ho  wislied*  to' 
have  meiltirtlied  some  little  discrepilncy  lU  1 
to  hiis  moV6toents.  '  Tlielfe'arh'ed  judgb  then* 
ccmtfnued— ■   ■'""'■'  '''  '   '""'•''''      '  ''    ';' 

"  I^  raajf.es  no  differeiice  in  tlie  wqfhf  >v^i^r? 
the  man  v/hs  wliei|"VVatson  met  him.  '  It  does 
not  matter  i^hether  he.  h^d  turned  th^  cortieV; 
or  uMi  Yotf^eethat^fllotof  ihefit^iwhneir^s' 
vfOlfr^x^themUrddtier  a£  Stanlitid  Hti!t)/ fciur  I 
state  tkcfv  confidbi^  bdief  tlrat  the.  fxriaonef  * 
nn4tb&m»i><  .  Thefifthpever. saivhimb^fdffei^ 
ao^.^uld  only  saj  ^ft.theiiam'dv^Dr  H^a^.a. 
s^-builtinan/,' 

"Now,  tins,  is  Vffry  cogent  as.  erideno^ 
btttat  tb«  ^AnH^.tinjCj  Ma-^ir^Liobyserva^ionft 
w^wH  apply  t^,  the  ei:i4eno?  if  it  jesjt^d^ 
tbete..  'n^^  Y^xy  opnfiisioa  j^J^^ndiog.SMAj 
occurrences  vra^ ,  janfaF^ur^ble .  IQ.  HMcki ,  etir  i 
de^ce,  aii^^l  \  have  pointed  that  ci^pmust^nce 
otttifte^Cry  case, -when  laying  .jeridcnce  of 
the  kind  before  m  jttiy».  ,Tb(9i?e  i»^  »q.  sort 
of  fffMeBcethajt/bgvfen  which  i»  ihoro  ooii'v; 
vhiAng^,'  mid  ^et  t^hichlias  been  more?  frbw 
tpienUy  proved  td  be  eompleteiy  unfounded.' 
A  striking  insCahc^  of  this  occurred  in 'a; 
case  where  a  jury  conyicte4  a.  man  of  a 
g?ps8an4  tnurjdfi:ou3.  attack  ppon  another 
R^ijispn,,,  >;I^a£tejp)irard^  turned  out  that  they 
^"WetmiiiiilkeiiKH  jSvtr/At  the  same  .time  in 
pT^spenoMe  theae-Tinistakvs  were  in  the 
j^^eer-wheri^  ttmn  had  a  long  time  to 
l*t  >W"fc  tf^t^n  %hb  •  was  '^retittusW  li 
^  .v  f  r,  ire  re^'B*el;^t6%e/dp^^ 
$!r^l,.7|BP^?W^fe*j  ^^  ^  perisibDi'  we'  kiiby^ 


any  of  you;  gentl<^9|^|  ^l^^ 


leakngMli«dti»)iiBting  l^keribat  (tabWiM 
beigoeaoiil^  t(;lhirik'^'W(>i4d.{MMa8e  be« 
fore  yon  swote  to  hifn  afler«ai4^.<  but  if 
yotihavciadf  jfisui&cieat  l^HOwiedge  of  a 
man'8:apfieaiiN(iOQ»  ^  nw»nentKfV.glaJM»  will 
iman  imtani  (toll  yon  tbalt  il  is  bi«u  Take»* 
foriDfltiiiiee.oiie  dfjMW  ehUdren/)  youwiU 
rectfgnijEe  hkn  4t  <Mlp^  by  signs  twbicb;  R^ 
hapsiitis  impqtaible  (or  yon  to  deacribe. 
You  waiaay.  *  I  don't? knov  boWi  bu*  I  am 
a»  loertaia  ^  I  am  ,of ;  w(y  ow9  eotistence.  I 
feel  a  ctegr<ee  of  oonfidence  which  i^  is  im- 
poasiUe.  for  me  !» .doiibt/ 

'  "the'  quefetldh  ih^refdte  comes— Have  these 
fdnr  witnt^rtj  a  ^ufficltmt  ktiowledt*  ol  the  pri-i 
sdrtttf  Ru^h?  "That  as  to  Mnp;  Jermy>  is  la 
f0U6wiit*-{Ruth'BpfU3BiB  jtb^  have^e«x.on.dd# 
terms  with  Mr.  Jermy,  sen.,  somptMses  eaUing 
on  him  and  sometimes  ipiarrellin^.  .^^   ^ 

Mrs.  Jermy.  •  ' 

"  Baroii  Rolfe,—Th&t  Ts  a  proper  obscrva- 
lion,  and  I'dM't  cddiplaln  thit  ydu  set  me 
right.  Yet  one  caViHlibd^tknd  hut  that  Mrs. 
J^my  v\\xf^\  ha^fe  ^a  ,ifi  fihe  Ivibit.of  rseein« 
t^vE^p^i^oner..,  Jt^t  being '80,  he  \yfs.in  the> 
position  of  a.  man  not  ^n  entire  stranger.  The 
Berv'ants  were  it^  the' habit  of  seeing  him  go* 
aWnff  the  passd^e. ' '  It  b  made  out  that  the  mat^ 
«rti6' w^^fi^enthcWj  dn  the  night  of  the  mnnkr 
wttk'di#gfaT8ctl— how,  we  don't  knavr.  But  if: 
a<  person  is  well  known- it  is  not  quite  so  easy 
ft»r  him  to  disguise  himqetf  a&  Hit  first  «ight 
m^>f  bfl  supposed.  That  being  so,  die  four 
wjitnefis^.s  swear  as  I  have .  read  to  yoAi.  I 
wonid  advice  you  not  to  pay  much  attention  to 
the  diffbrence  between  the  use  of  such  t^ords 
tji  •*  1  biili'^re  it  was  the  prisoner,'  apd  more 
positive. expressions.  All  you  know  Is  «ha 
confidently  eii^fifeBsed  opinion,  that  the  prir^! 
Bdnev  \r<»  the  ikian.  It  thus  becomes  very  tin- 
IKn«anb'toi  see-'what  <*her  evidence  ther?  is;/ 
wbcj^b^.thfirp,  a^ej  circ^wtances  consistettt 
with.thft  gu'rU  of  the  jprkoner  and  inconsistent 
with  1^18  innocence.  Tne  inain  evidence  **»*•♦ 
is  relied" on  for  this  1  proceed  to  notiire 
islirtn;< a*  PbtAshVfai^."    '       '         ' 

Jfi^,JprdsW^then.px^ceeded  to  read  hi$ 
notenpij  ^^'  €ivW^ncfit  of  Emify  Saadford, 
and  ^Jbwfi  .Ivp  .caai,e,to  that  .portion  of  it 
where  she.,md.  tb^  prisoner  went  pnt  and 
retnrneid  *l^ut  p  or,balf-paat  9  ojcloelf, 
observed — "  Now^„if  \^  li^s^aj-gnijlty  Wi^i  it 
wai^  durjpg^.  tfaj^iyiterval  be/Copimitte<i  the 
tnurder;,  if^  innoc^nt^  he.ia^  btberwiae. 
ocq<?pie4.!'f  .,! JUving /OomsWied  tke  aotea 
of;  ber;;dtffoli  eivadknee^ibitf  rloribhip  ptor 
jseededto^htptcrdsf'ffniittian^toU'   - 

•  ;*'Tl^e  prisoners ,ac<:qun^  < his  :b^9i»v^\iri 
waij,  ;that  ):^  w  nfWTfd  to.tefi,rs;  W./W^/Kjtmgi 
bp, %  behav^^i;: j^^ ,|ift , andr by  *|nlw>g. irx) 
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stjTB  h^  was  tovkehod  bf^ar  m%  ft^^utesceitce, 
and  moved  to  tean  by  the  wagr  in  vhich  she 
at  once  consented  to  forego  her  wishes  with 
respect  to  the  concert.  She  goes  on  to  say 
that  on  the  night  in  qnestion  he  went  out  aboat 
aevea  or  half-past  seven  o'clock." 

'*  Prisoner. — ^When  you  get  on  further,  my 
lord,  you  will  find  somethinpr  else — she  said  it 
was  an  hour  and  a-half  between  the  time  I 
went  out  and  I  returned.^ 

*'  The  Jue^e, — In  her  cross-ezanunation  by 
the  prisoner  it  was  admitted  by  thb  witness 
that  he  went  twice  to  her  room  that  night, 
although  she  said  nothing  about  the  second 
occasion  of  his  going  into  her  room.  It 
further  appeared  in  her  account  of  that  night 
that  the  prisoner  on  going  into  the  room  bad 
talked  a  good  deal,  and  that  among  other 
matters  they  had  spoken  about  the  concert ; 
and  so  far  this  bore  out  the  assertions  of  the 
prisoner,  for  they  conducted  themselves  as  if 
they  were  man  and  wife,  and  as  if  nothing 
horrible  had  taken  place.  However,  it  is  for 
VDU  to  say  whether  this  was  a  blind  or  not, 
out  as  far  as  it  goes,  it  bears  out  what  he  says 
about  the  concert.  Supposing  nothing  else 
had  been  proved,  these  facts  would  not  show 
what  he  did,  but  they  would  show  that  he  was 
at  someihing  or  oUier  which  pressed  vexy 
heavily  upon  him. 

**  If  the  evidence  rested  there,  the  effect 
of  it  would  be  that  Mr.  Jermy  was  mur- 
dered— that  four  people  felt  confident,  more 
or  less,  that  Rush  was  the  murderer — that 
he  was  out  at  the  time  of  the  murder,  and 
returned  home  under  circumstances  which 
showed  his  consojoasness  of  something  very 
terrible  having  happened.  From  the  first 
moment  this  evidence  was  given  my  atten- 
tion was  given  to  show  how  the  rest  of  the 
evidence  might  be  brought  to  bear  upon  it, 
and  how  it  could  be  explained  away ;  for  as 
it  stood  there  were  two  or  three  modes  by 
which  it  could  be  cleared  up.  The  pri- 
soner, for  instance,  might  have  been  out  in 
search  of  a  poacher,  and  might  have  met 
and  shot  him.  His  agitation  so  fkr  showed 
that  something  terrible  had  happened,  but 
not  that  he  was  a  murderer.  But  coupling 
it  with  the  fact  that  he  was  recognized  at 
Stanfield  Hall,  it  might  be  difficult  to  come 
to  any  other  conclusion  than  that  he  was 
the  guilty  man. 

''The  prisoner,  therefore,  made  a  statement 
the  object  of  which  was  to  show  that  all  the 
witness  stated  was  true,  not  strictly  so,  but 
slightly  coloured ;  but  that  his  conduct  arose, 
not  from  the  fact  that  he  had  been  murderhig 
Mr.  Jermy  at  the  Hall,  but  that  he  knew 
something  was  goin;(  on,  and  that  he  was 
•therefore  agitated  and  alarmed." 

"  Prisoner.^After  I  heard  the  firearms. 

*<Now,  gentlemen^  if  Ibis  wne  true,  the 


Iffiaoner  eMBxOf  ihMt  Ml  be  foOtT  of 
the  ninfder  of  Mr.  Jermy,  but,  a^onUj,  I 
could  not  see  nMich  difference  in  bis  ooa- 
dnct.  He  bad  heard  shots  £red  and  the 
bell  rung  at  the  ball.  He  must  ht^ 
^«nei  something  torrible  hmk  b^ipeaed; 
but  he  went  quietly  back»  asd  made  no 
eftyrt  to  assist  the  people  iivaig  there. 
However,  the  nmaliCy  •f  (bi^act  has  no- 
thing to  do  with  his  present  guilt*  But  let 
us  see  if  it  is  possible  to  give  credence  to 
this  acooont,  setting  out  of  view  that  in 
spite  of  his  animosity  he  shookl  not  \mt 
tried  to  save  the  hfe  of  one  v^ni  he  caUed 
his  Mend,  and  of  his  son. 

"When  he  was  taken  up  next  morning  at 
eight  o'clock,  and  when  Uie  police  said  to  hhn. 
'  You  are  said  to  be  the  man  who  mordered 
Mr.  Jermy  last  night,'  would  he  not,  if  he 
possessed  common  sense,  have  said,  '  I  murder 
Mr.  Jermy !  Never.  I  know  who  they  were 
that  did  it,  and  I  will  give  you  the  best  account 
in  my  power.  One  of  them  is  a  man  nam«d 
Joe,  and  another  is  a  man  named  Dick,  and 
another  calls  himself  a  lawyer.  They  were  tbe 
people  who  did  it,  because  I  know  they  were 
going  to  take  forcible  possession  thatnifht?' 
That  was  what  a  man's  interest,  under  the 
circumstances,  would  have  induced  him  to 
say. 

"  You,  gentlemen,  may  form  your  own  opi- 
nion upon  it ;  but  I  confess  that  is  the 
light  in  which  it  strikes  me.  I  am  boHod 
to  see  equal  justice  done  between  the  pro- 
secutor and  the  prisoner,  and  1  sec  no  other 
way  in  which  I  can  put  this.  He  knew  a 
dreadful  outrage  was  going  to  be  committed; 
next  morning  he  hears  that  two  gendemen 
have  been  murdered,  and  he  never  says  coe 
syllable  about  the  whole  a£REiir  except  od 
this  day,  and  in  the  course  of  last  Janouyt 
when  he  says  he  wrote  a  letter  to  his  solia* 
tor  with  an  intention  of  stating  all  he  knew 
about  it.  Here,  then,  the  facts  stand 
thus — 

"  His  lordship  recapitulated  the  evidence  asd 
proceeded :  Yon  see»  then,  he  returned  booe 
at  the  time  in  the  greatest  possible  agita- 
tion. He  knew  something  horrible  had  hap- 
pened, because,  according  to  his  own  stateiDCBt> 
he  had  heard  shots  firctd  and  the  Hall  bell  ring. 
He  is  taken  up,  and  he  never  gives  the  least 
hint  of  this  story,  though  it  would  bavf  ah- 
solved  hhast  once  if  tnae ;  for  if  ao,  thers  vosid 
have  been  some  trace  of  the  |Mopls-  he  hms- 
tion8-*^8oaK  of  these  ^musoob  <es^pgod  in  ^ 
business  woald  have  come  ibrnvd  and  said. 
'I  was  employed  in  taking  jwasessioo, but  I 
irai  not  an  accessory  to  a  marder.'  But  no  oa^ 
of  those  fieople  is  found — no  one  comei  for- 
ward. I  hare  watched  with  the  greater  aa- 
xiety*  and  have  looked  over  tbe  papers  to  vhidi 
I  had  acoeas  oiost  caielttUy»  toaee  wbatsifh- 
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t9  thb  oMTt  of  hu  ca«e,  I  |(wre  it  xny  most  wi. 
divided  attention,  and  this  is  my  deduction. 
But  if  this  statement  should  be  an  i^ruth,  l^w 
does  tibe  mattjer  stand  ? 

"  Not  0%  do  all  these  i^eoplo  tty  k  was 
nusli,  and  not  onljb  it  piavisd  heoon- 
aucted  liimself  in  an  estnovdinavj  wajr  on 
the  night. in  question,  hut  some  time  after 
ht  ia  arrested  be  concocts  aconplete^jr  false 
story  of  the  wheicakouts  at  the  time  of  the 
transadioiis  which  then  took  place.  These 
are  the  main  fmtures  of  the  case  so  far,  Imt 
there  are  details  to  which  I  shall  shortly 
direct  your  attention— I  say  shortly,  be'- 
cause  if  the  main  features  do  not  satisfy  you 
of  the  prisoner's  guilt,  I  never  would  have 
you  rely  on  very  minute  circumstances,  as 
they  are  apt  to  deceive,  and  you  cannot 
folly  depend  on  them.  These  minor  cir- 
cumstances are  these : 

"  The  murderer  drq>ped  two  papers  in  the 
ball.  It  has  been  attempted  to  be  shown  that 
these  papers  came  from  Rush. 

"  His  lordship  read  the  notices  signed  '  Tho- 
*  masJermy.' 

"  That  Thomas  Jenny  knew  nothing  of  these 
notices  was  quite  dear.  Who  then  wrote  them  ? 
In  order  to  show  it  was  the  prisoner,  Jesse 
White  swore  it  was  his  hand-writing,  though 
it  was  in  a  disguised  hand,  and  that  there  were 
two  or  three  of  the  letters  which  he  knew  to  be 
Rush's. 

"Now>  I  must  say,  if  I  were  a  juror,  I 
would  not  attribute  a  feather's  wei^t  to  this. 
The  witness,  no  doubt,  thought  he  was 
right,  and  might  be  so,  but  in  printed  cha- 
racters such  a$  these,  it  would  be  almost 
impossible  to  speak  with  confidence,  and 
such  evidence  was  unsatis&ctovy.  All  you 
otn  say  is,  the  papers  were  written  by  ^some 
one  whoee  writuig  is  not  dissimilar  to  that 
of  the  prisoner.  But  there  is  other  evi- 
dence of  some  importance. 

''Among  Rush's  papers  were  found  two 
books,  just  of  the  sbse  and  with  similar  eovers 
to  those  produced.  The  psoseMtors  say  that 
the  oovera  on  whieh  the  notioes  ware  wiitlen 
Wfve  lyce  the  covers  of  these  books,  and  I  can 
enlf  say  the  same  also.  In  the  books  found  in 
Rttsh'^B  house  are  two,  with  the  label  of  the 
makers  (*  Messrs.  Gerrard')  upon  them.  Mr. 
Gerrard  on  being  called  says,  that  in  194^  he 
i&ade  up  certain  books  for  the  purpose  of 
teaching  bswfc>keeping,  in  sets  ol  iv«,  three 
large  and  two  small.  The  three  kr^e  had 
labels  upon  them^  The  pvobolwiitar  -ftherefocie 
is,  that  whoeveriMd  bought  two  of  ttisse  books 
would  have  bought  the  third,  and  inasmuch  as 
ody  two  wera  fMmd  in  Rush's  house,  that  he 
Tznist,  at  some  time  or  another,  have  had  the 
thM.    It  is  said  that  the  covers  on  wkiofc  the 


niMieea  wsm^writtoaare  s^aefly  anch  coveys  as 
those  of  the  missing  book  would  have  been. 
They  are  of  three  sheets  of  paper  in  order  to 
make  them  strong  for  children's  use. 

"This  evidence  is  (o  my  mind  mock 
stronger  than  that  of  the  hand-writing ;  iHit 
I  do  not  rely  mudh  on  it,  for,  after  aU^  who 
oould  tell  but  that  the  book  might  have 
been  taken  from  the  prisoner  by  some  other 
person,  and  the  book  might  still  be  some- 
where at  his  house?  It  is  suggested  that 
where  two  books  are  found  you  should  find 
three  ;  and  this  goes  in  some  degree  to  con- 
nect the  prisoner  with  the  notice. 

'^iVifoner.— There  is  one  observation  I  wish 
to  make,  my  lord.  Mr.  Gerrard  sold  100  sets 
of  these  books.  Do  you  think  you  can  get 
them  complete  in  every  house  you  went  to  ? 
This  is  really  extraordinary. 

"  The  Jud7e.— Well,  that  is  very  fair.  I  put 
the  case  another  way.  There  is  another  dr- 
cumstanoe  mentioned,  but  I  don't  think  you 
can  attend  to  it.  The  book  missing  is  the  cash- 
book.  In  the  cash-books  of  the  set  faint  lines 
have  been  made  on  the  covers  by  the  ruling, 
and  if  it  were  light  enough  you  could  see  simi- 
lar traces  on  the  covers  produced.  In  addition 
to  this  it  has  been  relied  on  for  the  prosecution 
that  the  prisoner  was  in  the  habit  of  going  out 
about  the  same  hour  on  several  nights  before 
the  28th.  and  the  suggestion  is,  that  he  did  so 
with  the  intention  of  committing  the  same  crime 
which  he  afterwards  had  an  opportunity  of 
doing.  Whether  that  may  be  so  or  not  I  win 
not  say. 

*'  Prisoner, — It  is  extraordinary  to  say  I  went 
out  at  the  same  hour,  my  lord;  no  such  thing 
was  proved. 

"  The  Judge. — ^I  really  do  not  think  it  matters 
whether  he  went  out  naif  an  hour  more  or 
less." 

His  Lordship  then  reviewed  the  effect  of 
the  evidence  so  ftir,  and  continued : — 

**  The  morning  after  the  murder  the  police 
went  to  Potash,  and  somebody  at  the  hall  must 
have  told  them  to  do  so.  It  is  stated  by  the 
prisoner  that  this  should  go  to  his  favour,  be- 
cause they  went  there  on  account  of  his  known 
hostility  to  Mr.  Jermy.  At  all  events  they  had 
the  pohce  watching  the  farm,  and  the  prisoner 
conducted  himself  like  a  man  who  had  com- 
mitted a  great  crime,  as  well  as  giving  a  fiidse 
account  of  himself  when  he  is  arrested. 

"Prisoner. — But  was  it  likely  I  should  have 
made  the  observation  I  did  to  Emily  Sandford 
if  such  a  thing  had  been  on  my  mind  } 

**  The  Jttcfye.— The  prisoner  suggests,  gen- 
tlemen,  that  what  he  said  when  he  went  home 
was  in  his  favour,  and  you  are  not  to  mind  the 
inferences  I  draw,  but  to  form  them  for  your- 
selves. 

*'  The  aext  quesrion  is,  what  could  have 
prompted  the  prisoner  to  so  dreadful  an  aet 
-^-^ne  happily  sa  unusual  and  unpsee^dented 
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to  munier  dte  owner  and  thy  4m^  of ^tfae^tellwfiFfft  anfeaq^  0\ 

owner  pf  the  adjoining  ekrffei'fenff'tS^^lif-* 

tempt  the  Ii&  of  |i  lacfy  and  her  deffatit? 

Itbtrue'grei^t  crimes>j:e  ojD^i^  perpetrated; 

wiAooi  any  imaginajiie .  m^d^l^f  •  bat  i^iien 

iDOtivBS  did  appear  to  eziat:^j'Wer0.9o,iQ^ 

a  -BMaM  of  iOTinng  mt  a'tetiaifiitotorjr.  ea^i 

cl|fidofi;'  '  ;<•'.' 


:%b.ilii«tfiri^vf. 

"Eosh^s.-jrtqp^t:  wi  ,.. 
lordship  then  re^  the 
mented  on  ,them  witb-;^ 
nuten^^Si'dnrviK  ^^^  ^  mmi^eni 


*^On  the  part  of  the  ptfoseciitioiijjt;  W^ 
tempted  to  show  that  a  most  nitiligni|«t  M^mc 
esristed  oh  the  part  of  the  prnoAortofwardB  Mc 
Jeimy,  I  coofeM  I  pay  do:  rt^si  to  4hf).eviT 
deace  of  Howe;  i  do  notin^oist  ^fftJMsr  it  i% 
true  or  not ;  bat  supposing  a  man  t^Akitig  to  a 
lawyer  or  his  clerk  about  a  lawsuit  to  use 
azigry  expressions,  it  suffgests  no  more  to  my 
mind  than  if  he  md,  '*  I  wilKbt-enk'ttA/head.' 
Other  observations  of  a  similar  kind  I  would 
dispose  of  in  a  similar  way ;  but  these  remarks 
do  not  apply  to  iiV<>  totters:  tfhidv*  the  prisoner 
pift  ti>,evji1ence,  ope  dated  April  20,  containing 
a  inost  inpligaant  sttilu'of  exoreteibnttowaMs 
tlie,  dpcfiastfd,  and  /anotAer  of  kpi  eWler  dcftfe. 
Biit,ip'ad(]itlon  to  thfs,  there  i^-  attemfrt«!',tO; 
be  sWvp  a  long  series  of*  ttdnsattions  WhfeW^ 
led  to,  Uie  result,  ihat  if  the '  Jefmys  could  bfe 
murdered,  a  large  property,  to  the  amount  of 
many  thousands,  would  come  into  the  posses- 
sion of  tlic  prisoner,  and  wKich  if'  the^  were 
living  he  could  not  get.  If  this  he'tniei,  itisf 
npt  coufirmed  of  weakened,  by' anything  I  hilve 
aaud.  The  evidence  of  this  motive  is  to  be 
found  in  the  pa|)er8  to  liidiieh  I  shall  tiow'  call 
ypMT^Henti^n,  '    "'     ' 

'^  There  were  in  Loridbn  two  elMin^rttstothe 
Stanlield  and  other  estates,  named  Jermy*  ttoA* 
L^ner.  The  prisoner  held  lease's  of  Wb  (kmis' 
a|  I^lmmgham,  of  whiich  the  leases  wooM  ex" 
p}i:e  ,at  K^chaelmas.^  In  Octnher  h^  eftitiired' 
into  negotiation  with'  tftese  men  tb  tint  th'^ 
into  possession  of  th^r!'elfriingham'prbji<;rty:'6n' 
the  understanding  ihtit  thcy'M^uM  '8llin''AW»i 
agreement  tp  ^vehini'  d' hen^fiei^l  'lek^e  tif 
t^ose  farms;  but  as  'pb^'^esSidn  (ioilld^'ti^''be' 
had  till  the  Ist  of  Odtbber,  thetfe  waA  "anWlhfef 
agreeinent  actually  catryirtg  otit  th«<' terra* 'Wf 
vrtiiph'thie  agiieeAiint  of  the  ^rd  6fOictW)lef: 
contained  the  ettecL'  signed '  subSfeijUentW:'  'It 
was  arranged  that  Emily  9Andf6rd  >Jh6'i|Wtiortie 
down  to  NorwiAi  on  the  &t^  OfO^pberJ'She 
was  met  by  Rush.'^nft  he  brdiilght"hel*'dve>  |b' 
Potash.  At  that  time  it  was  bcdiipldd'by  his' 
son  anfl  liis  soh*s  W^fe.  Sht"  W  flditti'td; 
. Rush's  bed-room,  which  Wna'^eilibtefiiblni  the' 
restpf  Ihe.hoii^d.  Oh  ihe  Tuesday' fbllchMlAfg' 
ill  was  proposed  the'"  should  gbbVei*  t<^  Noywldh. 
It  was  arranged,  thfeit  Savory,  the  ierviihi  tioy*; 
should  drive  her.  THe  pHsbneeWttd  to  ftorin' 
the  gig  witH'hef^  toWt-nfs  f5tarifteld'*lali;^Vvh>W; 
he  said  he  wanted  to  cdll!  'T^ef  N#tertt ^i^fil-  fts' 
they  could  in  the  gi 
went 
when 

his  boiiness 
should  do  so, 


If  those  papers  had  beeo  prcjired  Mw 
'die  nmrdar  it  is  useless  to  speculate  on- any  Iot- 
thir%)tives.  Viitfcn^^^o&if<^^ 
\^ve  be^n  dfeti^cted-  mUsfl  flUr  liMamM}^* 
'Jermy,  bW-;aft«r^hiir.Aadii  thitoep  SMnHrhtfe 
^'btS^bT^tttlarwwa  Ujffadtkai^imd^^f^^mf^ 
tfaiiwiaori  dmo8fiu|t»^4K4  Qiyih^je.n^ 
*no:trm|s,l#if^.lof>.  ,9p 

::tji^,   m|ifder,^^r,  JLejpy 


[oUoir- 

hirt  i* 
right  to  tak^  ppesesf  ioA  df  JPotafiM   H^T^hrtr, 
tl^  prisoner  18 'cbhtfectfed^th*d^llterat«(^ 
aiid^e  v^itdxWi  tBi-Msi'mbftietit  of  iteie  •!». 
it  was  de«intjl6'^(d^aj9^J»*ii -dettgii.inl©  of 

'*  { lookeif  jp'ery' car e'fdiy^hsi' night  M'er  all 
the  evidence  to^gee'i^ th^ «  ab'ydiing to aftcl 


is  admitted  hy  the  prisoner.  In  hfer first  depo-' 
sitions  she  stated  what,  if  in  chartty  we  tntwt 
not  think  to  be  a  deliberate  nerjar)',  wit  it 
lebst  sUted  with  an  intention  to  dec«vc;  mm 
there  IS  certainly  reason  for  distrosting,  thou^ 
not  disbelieving,  the' evidence  of  a  person  who 
h^^  departed  froto  ttiie  tmth.'*^  " 

^'Pb  liovddhtp ' then  tedi '  Ins.  a»tes  df  ibe 
e^^nee*  df  Emily  Sandfo^Att' length,  and 
c^'m^ared  it  U-ith  her  depWsWbils  ai^%ew«rt 

!."iiooktJijg;  at.jhe  case  chr.OoUd^t«Df, 
yeu'  havdji^-fttrfwg  ffwdye  pr^uig  .on  &e 
mindof  tteomadnetoito  g^)i:»iof  the  Mr. 
^^fHfifi^"  iW  nigbte  MoiftxtJhe  Jlimt  wh«& 
iir  V«^  iiefcfe»*iryWnilwi^4iii»l»'make  tiie 
fo^gfed"d6buth^hk8  *vAiteWe  •  Ite  4ra8  m^ 
dbr^^/;.'^'W|ffe'  seitiVfS^Jfejbp\t,  fbtrf 
wJio)n,,3fty  .that;  it;  was  RjistC,  thphg'i  ^'*- 
gWft*  ,,Q}him^.mH}^^ was  from  home 
a&iho  timft,ofitfee(iimpif*^-,..M^  confessed 
tkMtrtbnel«8tateftethk)g,gotiig  MA  he*** 
g^tAW  Af^kMedi  ott  iliiiMAaim-MdiiaUltiv 
WOttiAtl  he'iWt^1i'H*jg^wkh'4fc*t'to<rtB-«iV 
out  teu'ttifnlrtei,  1  ^effbfe^lV' 


duals  lMll.wfl6Maslt).i^^UM^<pic^  Mb^ 
mM^  WMQTK  Mhvi  .&i(r.f«oii&si(d  Ifhal  bf^ 
hk«^<liimbd['<lbe  «Mw  fVddc,*  add  ftbrnv^^} 


thrtt;;hjft.Ve^p^  j^d 


nmarhtAUiBntlbjs'^'Mpimak  the  Circmt. 
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▼erd]0  Qiist  he  Nat  Oitffiji;  Hut  atilKe  eufdof  Ihe  itetc  ti^ce  of  lifeilvityct  remvas^ 
uipe  time  it'is  not  pet mitttd*  tb  iM^'lNlifcj  ^  rtulu  VKleaw>rW.bY  pcoUence  aod  prayer 
of  ^en  t^  conjure  tip  Abtihti,  !n»th«  Ml^  ?>  ffc^cUc  yourfieir  to,  that  offended  Qod  fje-  • 
torn  (if  flicir  conscience  they  ft^lttmtc.^"' 


nejiifythniMftiTCd.'  r.  .. 

ihha  iwrn-^tfimot  of  iipt  more  Jth«n  five  or 
six  minutet  thejory  retnroed,  iM)d  to  the  usual' 
quesfioD,  the  foreman  returned  the  1it6ftfi[M' 
(MUf:  *  '••'.    •"  -•  ..  .  %| .. 

Jhmng  4ie  whole,  progreip  of  the  trial 
the*^«lg«  .Ind  diow«.ihft  greM^^  forl?eiir. 
tnee  towmU  th^  pnMtteii<wW'.cof9iluctreilt 
ha  own*  ^ase,  aiid»alkn(ed  3iim«ia<Mrei7f 
instaoce  th«  fi^lM  i0diri|pAOe)r  tetii  m 
the  cros»>exatnMafiob  'ttf,  witnessed  «h^  bis 
address  tq  the  JMiJ'i'tul  the'  teHii^ 
"GirihyV  Wwgbeen  pronoaneed,  flie 
seniesQB.waa  delivered,  witli  just  and  awfuT 
scteiitjr;  in  t|pe  £>U9WiAg  tejrms  :*7t     . 


I  Tore  whom  you .  are  shortly  to  appear.    In  the 
Imysteribus  dls^nsa^oli^s  6f  the  A)tt)iffhty,  not 


only  is  much  ed]  pertnltted,  hut  mu^  ffuHt  is 
allowed  to*pto  ttvpwntshed.  it  ie  perfaapa  pit»* 
siAtapttfolil'thifrefort' t(»  attem^  to  tiBM  tha 
iinffer  of.lMk  in  Mie^  devf^etpmeot  of >  a|^  ;par-  . 
ticular  crime,  hut  one  has  felt  at  times  a^ftt^- 
faction  in  making  such  investigations,  and  I 
caikioi  iNit'VMtiaHi  ^t  i£  y(^  had  peftoinadLtD 
that  'imi^ilffiyuMthe  <pra»iaa  yoa  made  to  her, 
the  'poNlef  aif  i\»  Iwr,  vhioh^  seaU  the  lip»  of  a 
wife  itt  anf  p*M90odiii9  agafaiat  her  hushand* 
mij^hilieltMipsiwm'mUonrMi  your  guilt 'to  go 
9lip«MilMd.^'  • 


^'Jamtt  IMi^field  Rash,  after  a  trial  iu- 
u«<Mi}y  protracteo^  yon  have  been  found  {(ni^lty . 
of  the  charge  ,of  wilful  murder-^^  Criine  the 
highcit  aay  baman  heing  can  t>er^trate  oh 
aaothar,  the  deepest  under  any  circumstaace^ 
of  estenoatiqn.i  b^t  I  regret  to  say  that  in  VoUt* 
cMft  the^  ie  er^rything  which  could  add  a 
deffpir  die  to  guilt  the  most  hol-ribl^.  It.ap« 
pivjl  from  letters  which  you  yourself  put  '}h, 
tlMft4o  the  father  of  the  unfortunate  victim  of 
yporjnalbe  you  pwe  a  debt  of  deep  gmtitude. 
You  commenced  acareer  of  ciitae  by  endea- 
vouring to  cheat  your  landlord ;  jrou  followed 
it  lip  by^mdniig  tW  wifoitunam  gjirliwhffn 
ytefaad  sednoed  itM  lool^irhereby  yqu,  ^hoald 
co9i«it  forgery.;  and  having  done  that,  you 
terminated  your  guilty  career  by  the  nibrder  of 


NOTBS  ON' THE  CI&CUH;. 


O^VOBD  GtRCVlTl 


Twf^  biUM^eee  of  this  Circuit  was  concluded 
at  Glouceeter,  m>  the  ,iuh  August.  It  is  ob- 
senrod  l^y.the  Heportei;  of  TAe  Times,  and  we., 
gWfty/recgrd  the.  fact,  **  tlmt  the  present  is  the 
only  ae eise  )p»pw.n  on  this  circuit  for  many 
years.^  which  the  judges  themselves  had  time 
to  do  all;  the- business  in  each  town  without  in- 
vuking  the.  aid  of  Serjeants  or  Queen's  Counsel 
tor^iiy  prifoners,  or  to  o^en  the  commissions, 
or  ia  which  ^  the  cjvd  cases  entered  were 
really  tried  without  the  parties  being  forced  to 
aeomprqmife  .or;a>re)Serence»  or  having  theit 
eases  made  remanets. 

•f  It  haa  verj[  com^ioply  happened  on  former 
oecaaio^.that  in  addition  to  t}>e  learned  judge 
sitting  in  the  Crown  Court  trying  prisoners. 


^  who  heard  the  evpdence  produced,  who' will 


the  position  in  which  yau  aow'staod.  Ta^sor 
ciety  it  mutt  be.a  inatter  of  i)erfe?t  indifllerencc 
what  your  conduct  may  be  during  the  few  re- 
nttining  days  of  life  that  remain  to  yOu.  ♦Td 
concealment  of  the  ttuth -ih  #hich  yuo  tn«y 
continue  to  persevere  ^1|  caet  the^'iiighfeH 
aoubVupoh  ^he  prtf^iyioP'theywdti^  rHol 
cOefe^sioA  fcm  oan'ttald/caoitiid  aMv  lil^t 
to thebroad  if lat a  irf  dayUicitf  gUilf, dm\(mii 
aiwrnt  y«iH.  r  Sojjfw  tt«r)«(wdai.,po|9}e^y..ii^, 

^^•^lOfi/WWWCMjbut^^Q.yoifrsfBint  m"ay 
oe  an-imp^rtant.  andT  can  only  conjurrf  yoi 
breWorto'h>Idefafldn''of  nrteineit  thil'^yW 


thceon  and  grandson  of  your  friend  and  bfe-'^^*^  has  been  a  learned  fler|cant  assisting  in 
nftftctor:  Mow  cannot  be  said.  -  It  nttWHu.  J?^  ^^f  d^ty  m-the gran^.jury  room,  e.  Quech  i 
nat^ly  lomeCtmes'happeM  thm  gwafgulltrta'  ^**«^^  >^  *^  ?®«?  *>^  ^^®  clerk  of  indict- 
too'Vie«rl^  boilnected '#i«b»e6matfaiiig  IhHtrM,  ^»W^,  and  another  m  we  unnamed  apart- 
ciScakledtodfaida  the  saikid.i  bo^unlatt»Tl  ^^^  ^^^  et«Mrs;  and  notwithstanding  aU. 
Mttiy,  .m.  ymm.^bm  »aiiiih«irei»ade  wca  as.  J*^**  ^^^  jai4,.aever4o£  the  civil  cases  have 
loslhtome  « ii^ia.inrnblf.  /fhere  i«.  ncj  one  ^  «*d^:Temanets,  and  at  the  last  naoment  ^ . 


hf^te  t4>  .open  the    commission  at  the  next 


w|to.witaesfw4  yoiir'coVdpct  4u^m  jejirnad.  eerjeant  has  heed  .despatched  in  post 

ao  dbj Jet  of  n»mitfg«rtk  abhoh-encB '  «e  "eviy  **^l^  ^{  "i  Ju4k^  ^be  height  of  the  bench,^  or  the 


not  feel  as  the  resulV  of  that  Vfritjence 'irtfat  yoh  f  ^«»«,  ^-    .^^^^  "^^  ^^  ^^^  prestend  to  say 
must  quit  this  ^orld  by  *n  igttominlblis  death,   '**?^  "the  justice  of  a  sentence  depends  on  the 


wrfkfegulated  nilfif    I  shrink  not  fiwmtoak'^i^o^^  or  that  ^  just  judgment 

109 this etatoMent, in oider topoiitl.o«| toyo^-  ^^f}^^  'P^^ ^®  pronounced  m  a  coal-cellar  as 


well  ap.ia  the,<uo4t  magnificent  pal^ceor  temple, 
of  juatif^  thai  man  could  erect;  but  we  fear 
that  it  is.  not  pyauchpttp^  JLhe  masses  of  our  | 
cqunMynien  htave  hed  ingrained  into  them  that 
reBpe<;t  ^ndre^rence  for  aiM}  contidepce  in^' 
the  ^dgee  of  aesize  which  »q  remarkably  and| 
hfippily.dutluguish  them,'Bnd  that  the-  ancient 
^m^  of  the  I  lay  wer^  not  ^rpng  .in  laying  it, 
dowpfs,'^  mwm  t^t  '^  h^^teis  the  stepmother ' 
o(  justice/* 


.i]  :, . 


;/ 
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RECENT   DECISIONS  IN  TH^  SUPERIOR   COURTS 


Kinnerstejf    v.   North    Staffordshire.  ^EaXbom^ 
Company.    July  4»  1849> 

RAILWAY   COMPANY. —  INJUNCTION.— CfOHl- 
PUL80RY  POWERS  UNDER  PRiVATR  ACT.' 

A%  injmietM  urns  granted  nHrumUtg  a  rml* 
way  company  from  comiinmny  impossmskm 
tf  certain  iemdk^  where  they  w»e  under 
their  mt  only  empowered  i&  exercise  their 
eompedsory  power  for  three  yet^s,  fmd  il 
was  not  until  the  expiration  of  thai  period 
that  they  had  proceeded  under  the  8  Vict^ 
c.  18,  s,  S5,  to  obtain  compahory  posses^ 
sion  of  the  hndr. 

This  was  a  motion  for  aa  injuactioa  to  re- 
straia  the  defeiulaiits  from  continuing  in  pos- 
msion  of  the  plaintiff's  lands,  and  from  issu- 
ing their  warrant  to  summon  a  jurv,  or  taking 

Gompidsory    possession    under     the     Lands'  _^^_ 

Oauaes'  Consolidation  Act.    It  api^ared  that  j  5;^^  diait^rheen  i^i^  by  ihTc^mi^ 
the  railway  company  were  empowered  by  their ;  ^^^^  appaktrnJ  for  tba  examiUion  of  wi. 

.^  fo  ..o fT,«..  .. ^.^  .^-,.,«  fi^         «aoiWlfof  thaselalor  agaiaet  aU  the 

defiBRdanli*  wttlioataay  order  obtaiaedor  coa- 


n  »    ...:  h. 

panf .  firom  the  Q^aation  of  .their 
thp  iijunolion.wP^d.fi^ffrMilMl* 

Amrtieit^GeheMr.  TMei  mJvi^'Ii;  1949. 

CHARITY      INFORMATION.  —  EXAMINATION 
QF  TWO  PfEFRWIlANTVr 

'  An  9kfdnMiiot^J^  an  aeeomititm^  Amssei 
wUk  looits'  a^tiiwti'  fottr  /Ffltfflfef  e^  slik 
^y  ptupettf  "two-  ijf^hem  hatS  heen  ec^ 
amined  hy  the  reiator  affenmst  the  others 
wUhoui  their  cxmnnti  hmt  sack  diswdssal  te 
be  witkmtfexfWdiaetaytCftew  suit. 

This  w«B  IK  ^'udonkwiaom  iar*ekk  accoont  of 
the  renU  and  profits  of  thaPetercboijch  Cha- 
rity Estates  in  Herefordshire  from  the  tnis- 

RmseU,  Ma^ns,  and  Tmy*,  in  support  of  the 
ittfotoMHtkNi;  £«syoaParfor»aBd5ltsaoB,coB- 
tri^  Iqc  two   dsfeadattts,  eoatended,  that  as 


act  to  exercise  their  compulsory  powers  for 
three  years  from  the  passing  thereof  in  June, 
1846.  Negotiations  and  correspondence  had 
taken  place  for  the  purchase,  of  four  and  a-half 
acres  of  the  plaintiff's  land  near  Newcastle, 
and  an  offer  of  3»000/.  had  been  made»  which 
was  however  rejected.  The  company^  after  the 
lapse  of  nearly  two  years,  proceeded  under 
the  8  Vict.  c.  18,  s.  85,  which  provides  thai 
^a  the  promoters  of  the  undertaking  sh^ll  be 
desirous  of  entering  upon  and  using  any  such 
lands  before  an  agreement  shall  have  been 
Gome  to  or  an  award  made,  or  verdict  given 
for  the  purchase  money  or  compensation  to  be 
paid  by  them  in  respect  of  such  lands/'  they 
may  deposit  in  the  bank  by  way  of  security, 
**  such  sum  as  shall,  by  a  surveyor  appointed 
by  two  justices,"  &c.>  "  be  determined  to  be 
the  value  of  such  lands,**  and  also  to .  give  to 
such  party  a  bond  under  theur  common  seal, 
with  two  sufficient  sureties  to  be  approved  of 
by  two  justices,  and  the  promoters  may  there- 
upon enter  and  use  such  lands.  The  company 
paid  the  valuation,  amounting  to  %,29Ql.  into 
Court,  and  gave  the  bond. 

RoU  and  An^hklt,  in  avpport  of  the  motion, 
cited  Brocklebanh  v,  Whitehaven  Junction  Rail- 
way Company,  15  Sim.  633  ;  Matins  and  Bo- 
vHi^  contrk,  citing  Tawney  v.  Iiynis  smd  Sly 
BaUway  Company,  4  Rail.  Ca.  615. 
.  Tho  Vioe^Uhoncelhr  said,  that  although  the 
company  might)  upon,  the  BoUoe  ta  treat  being 
given,  have  taken  possession,  yet  if  the  ior 
.  tended  purchase  were  not  in  such  a  sta^  as 
that  it  could  be  completed,  they  could  not  re- 
tain possession  of  the  premises.  As  the  cosipimy 
had  taken  the  proceedings  under  the  JLands' 
Clauses'  Act,  after  the  expiration  of  three  years 
from  the  passing  of  their  act,  and  it  dia  not 
appear  that  any  injury  would  result  to  the  com- 


7< 

sent  given  by  them  auomilti^  tiieieto,.  the  re- 
lator had  waived  any  decree  against  them. 

Wiyrffm,  BmisMim^  and  IV.  Rmdati.  foe  the 
other  two  defendantsi  submitted  that  no  deene 
could  be  obtained  sgainst  then^  «^  they  could 
not  be  called  upon  to  account  alona*  or  witboat 
their  •  co^msteea  being  before  the  Courts  ciiiag 
Thomfsomy.  Harrison^l  Cos,  aUf  Benwl  v. 
Afor^ats  qf  Don^al,  3  Dow*  13^  a  ^f^^^  ▼• 
Smith,  6  Hare,  524;  Champion  t»  Chamym, 
15  Sim.  lOU 

The  r»ce-CUBBceUer  hekl.  tbafe  no  deoee 
could  be.  obtained  a|paiD»st  the  two  defendant^ 
«^  had  been  exaouned,  nor.agaioat  the  tpo 
dsfeodant9  fdone^  and  theie^MP^  diamiaaedtbe 
information,  agaiwt  aU  with  ooetp,  'Without  pl^ 
judice  however  to  another  suit  being  iatti- 
tuted. 


KBXT  OF  BJN.'— PA^^NTOFIKTffBBESTSt 
CROWN*  . 

Where  ihe  mUoitor  to  the  T\tem$mry  h&d  U^ 
mt  lettm^of  admemetrMonfot  tkeCrtm 
to  the  eelaie  tSf  a  teekU&r  wk^was  sap- 
poeodto  hate  left  wo  aetd  \f/ftMi«  endhsi 
mildoui>the  stock,  andpaU  the  wtsowUaUt 
the  ^VMMry^  he  was  hM  IMkto psff 
fmrperceai^  inioreetfkaa^ihe  Hmerfsde 
io^thepkmt^s^  who^dprwsedlheir  dem 
tvthefmnd.  .^    ,.*'  >- 

This  cause  eaAae  on  upoA  fiirthef  flbve^Mtf. 
ahd  it  appesired  that  the  defendaM,  iHiK) i^^^ 
solicitor  to  the  Treasury,  had  doUotit  a  portJan 
of  the  stoek  standing  In  the  natae  of  th*  teslttor 
to  whom  the  pitfntiffh  Iliad  establish^  their  re- 


ktionahip.    h^te  lestetor  Bavu|it  ^«{  Iet?infr  (x^rments,  anf  that  ihese  iMioiu   had   bein 

aboofc  5O/)OOI.»th0  aolieiter  t»' tfae'/l!kieanfl^< 

on  behalf  of  the  Crown,  had  taken  oat  letters 

of  admimttration^  under  the  belief  that  the  Xes- 

talorlHNiaeflildMx9^kiii«    TheYn^e^tof 

the  sale  amouiHMi|f  t«  upwards  of  '89)OG0l.hM 

been  paid  into  thelVeesnrr. 

tended  that.ati^.defeadfin^  ouffht  to  |m^.  interest 
for  the  four  years  since  the  sale,  at  four  per 

tem.  ■'•«'■'  '^  -         J  /  ' .'    '      :  ui.'viT) 

fTroy,  fdr  the  ii^lbhAint;  iimtHL 

The  FiGe-Cianctfttor  M4.  dwt  the.  de- 
fendsnt  must  pay  intccest  at  four  per  cent, 
on  the  prpeeeda  of  the  aimoiiRt  aold  ottt^  from 
the  time  of  sale. 


(BeforetfaeFnur- Judges.) 
Jordan  v.  Bittckes,    June  11,  1849. 

FI.    FA.  —  PARTIAL    SATISPACTION. CQK- 

TlNVWa  WRIT.      . 

Held,  that  m  writnf  ii«  fa.  holdg  pmd  mUil 
ctmiplBie  fsmruhoii,  unless  the  sheriff  be 
ruledbyihsd^auisinttoreiumk.    Arule 
nisi  to    set  aside  a  levp>said  retrnn  ^e 
ameunt  ieeied  vois   therefore   discharged 
wherrth^  £,  fa.  wwnotomnpietsif  mthfted 
at  the  first  ieosr- 
A  wtfiT  of  /.  fa.  bad  issued  on  June  5 
1838,  and  was  made  returnable  immediately 
after  the  erecution  under  the  I  Will.  4,  c  i. 
The/. /(1. 1KH;  having  been  satisfied,  the  sheriff 
of  Middlesex    retained  the    writ   until   12th 
March  1949,  when  he  levied  fbr  tbe  resWuc.  A 
nle  «i^'  hating  l)een  o<Mftined  to  «M  aal^  the 
levy,  and  calling  (>n  the  plaintiiFand  the  sheriff 
to  relure  the  amotint  levied  to  the  defemhint. 

Lush  and  Burchell  showed  canste  a^nst  -me 
mlfr,  which  was  supported  by  BrtamoeU,  ' 

llie  iSovrt  held,  thiA  the  writ  was  a  con- 
tinuing writ  until  it  was  compl^ely  «4ti«rfifed, 
nnl«s  the  sheriff  leere  ruled  by  the  (kfeufMnt 
to  return  it,  and  Ateieibte  discharged  the  rule 
tin.        . 

^iigma  v.  Great  Western  Railway  Company, 
Exports  BlMs.    June  12,  184$. 

ilAKlMLlfim.-^RAn«WAY   COII1»Airr.*-4K:JOtB 
OF  ACCOOTIT.— FRODUCTION. 

Tks  C^fist  dischargied  with  costs  ft  nd^  nisi 
for  a  mandammst  €aUing  on  a  railway  conp- 
jMiay.  to  prodmes  their  books  of  account,  it 
«PPim^  ikat  they  had  proimied^fiU  the 
books  ^fwmfmiixwhioh  they\mr^  required 
by  their  ueti  c^parliampU  to  kfifip^ . 

A  RviB'fiMfor  a  roatKkmns  had  "bktjk  ob- 
^viied,  cM«ir«ft  dbe  Abe^veYtiilwav  company, 
to  allow  Mr.  Ross,  who  was  »  bbndihdlder  of 
ve  company,  to  inspect  their  hooka  conning 
VI  accouiit  of  aoonevs  zeceived  and  expcn^^. 
"  appeared  from  the  affidants  that  the  com- 
^Ys^nder  their  act  of  ^rliamcnty  kept  two 
books  for  d^einepectientot  members,  p  yr^o^h. 
Were  contained  the  accounts  of  receipte  and 


^hesRytoMiuRo^s. 

Sir  F.  Kelly  and  WiUis  showed  cause  i^iauut 
the  nile>  which  wa«  supported  by  the  Attorney^ 
QenerafiMJ,  Br^am.  ^  ^  ■    -> 

TI19  Cfnrrt  held,  that  as  the  company  had 
iihown  Mr.  Roes  aU  the  books  which  they  wero 
required  by  their  act  to  keep,  they  had  sub- 
ftantially  eompUed  with  the  rule ;  and  ihen»* 
fore  dischaised  the  rule  fdsi  with  costs* 

fi/0ittt  at  ^|rri)nttt?r. 

Jsk  re  Uamasersmith  Bridge  Bent  ChargSt    Jan- 
13,  and  June  12, 1849* 

ItKtrr     CtfAROfe     IK     ARRltAR.  —   RXPARTB 
ORDBR  OF  7tn>Gft. 

.  Eeld^  iper  Pollock.  C  B.,  Piatt,  and  Alder- 
sob,  BB,,  dissentiente,  Parke,  J3.,)  that  a 
judge  may  issue,  exparte,  his  order  under 
the6  Sjr7  fVm.4,  c*  71, s, 82, reqttirmg the 
sheriff'tosammonajuryto  assess  the  arrears 
of  a  rent  charge,  Capel  e.  Child,  2  C.  ^  J. 
558  ;  2  Tyrwh,  689,  disapproved  of. 
A  RULE  nisi  had  been  obtained  to  set  aside 
an  order  of  Mr.  Baron  Ptatt,  made  exparte 
under  the  6  &  7  Wm.  4,  c.  71,  s.  82,  reqmring 
the  sheriff  to  summon  a  jurv  to  assess  the 
arrears  of  the  rent  charge  which  was  in  arrear 
and  to  return  the  inquisition. to  one  of  the  So^ 
perior  Courts.    The  rule  was  obtained  on  the 
ground  that  a  kummons  ought  to  have  first 
issued  in  order  to  give  the  judge  jurisdiction 
in  the  matter. 

Lush  in  sup^iort  of  the  ritfe;  Hugh  JW, 
contrk. 

The  Court,  (Pollock,  L.  C.  B..  Piatt,  and 
Jlderson,  BB.,  dissentiente.  Parte,  B.,)  held, 
that  the  order  was  valid.  The  words  of  the 
82i>d  section  did  n6t  import  any  necessity  for 
a  summons,  which  in  cases  where  the  rent 
charge  ^as  small  would  occasion  much  ex- 
pense. In  the  case  of  In  re  Camberwelt  B^nt 
Charge,  4  Q.  B.  151,  no  objection  was  raised 
on  this  point,  and  although  Capel  v.  Child,  2 
C.  &  J.  568 ;  2Tyrwh.  689,  is  against  this  View 
of  the  statute^  that  case  proceeded  on  a  diffetent 
statute,  the  11  Geo.  2,  c.  19,  and  ought  not  to 
be  applied  further  than  absolutely  necessary. 
The  rule  must  therefore  be  discharged. 


fM^mP  Court 

(Coram  Sir  Herbert  Jenner  FustJ) 

FeU  V*  ^oad  and  others.    April  16  and  May  2, 
164^. 

ADIf  1B910N  OF  ATTORNBTS  AND  SOLICITORS 
'     AS  moCTORS  IN  DIOtR»AN  COMSISTORXAL 
ebURTfl. 

Held,  fkeet  the  Chdndellor  of  the  Diocese  of 

lAchpeld  has  no  power  to  admit  attorneys 

and  solicitors  to  practise  in  the  Diocesan 

Comsistorial  Court,  it  appearing  that  t^h 

i  100^  not  customary, 

Ths  Her*  J^.^  hsm,  Chancelior  q[  the  Pio- 
cese  of  Ldchfield,  having  made  an  order  ftp- 


^      Superior  ^awrt$ :  A^takftH  O^^K^tfik^AtudfiiSkt^iX^^  ^omrU  of  EquUy, 

Edxrard'^Baad^x  WiUiam    GrcNsne, 


fotntiilg 

Charles  Gre«Iey,and  R9l>?r^vHI«M)>v^4L»ilr9$«t>r8 
in  the  CoDBistorial  Court  of  the  dioceee,  the 
preeent  applicatit^ti  Was  tnacie  to  reverse,4he 
aH«-.:TMl{jpertWd  thfttlh^iitt^Wv  6f  proc- 
iiM^mtL)M^eoMMtyfioviH^i^''t\itAle^  to  Mr, 
«iifl  tiiat  'l^ere  >i«^re'  dtily  tl^f^e^'John  Mo^, 
JWilliiniiFin,  bnfdSiiickler  Chinili^nt  of  ^Uom 
arte^N^s  t^p^fMrW^wiid  ^xtimici^f/anfd'did  nbt 

"    "     ~    "  ' '        "^         myttt 

.or'  Were 

:tQti«ey 

wa*  chapter  clerk  jo^  f  ^istrar  of  the  Dean 
and  Chapter,  and  anptW^jjI^^^^c^ry 
to  the  fiiiihop.  ^ 


Rohinson;  coniri;^ta]4j4laii(1«^bbt  of  26  of  die 

The  Cwcr/  8aid,  th^o(«e.Q|»|ii  }m^BUi»i 
for  the  government  of  Ecdesiasttcal  Coaits  in 
the  admission  of^pi^)iWr,*but  that  each  laid 
iiiwnikii>oiktii«la8^i««d^4|iutlA^4}6iin 
field  flapeoialuromfa]isiio]i'lilMl^^4il4M^casc^ 
and  th£CafplJitai6tiiMr"«d&iilf«t^  y/^M  ^t^ijbinA 
ti^hanre  ,8eniiHl:ifiv6VVe^  ^^  i'pwelqr  of  ^ 
(jeuH^  aod>^:beiamotajy<pt(bli<frI*'^  ItWtsndt 
aUigodi  Ahabib  Was  tiMoiMu^>t^ifa(&v«''a'  litfffi 
jIMber.  W.)tfbctdrlnfe»<M^«]i'«lle  d^iN!^  of 
tile  CdArtV  iThel>obde#)iitt8«  Cbiv^^  Wits 


llieiQtfeitt'f  ildfwi^are^UBd  Dr.  HofcffiM^  in  ver8edW'lBUt(ib.ilie>:c4lM^.iMU  en^^lfMd 
a9|ip6ct.o{\fl^  «pplic8tbH)n;v  ^a/Addfhm  ^nd  nonts,  without  co^^.^..^  ^sxsl 


_nn,'\fn  mvn.  .J  .*iil   t.'l  .  -it^i  7.UT!r;i:?v'?V    ^^''^^^^ 


Vif. 


PRINCIPlf]i$W  EQUITV.., 


'Kaiifcefa 
335.    ^ 


nii4!|ipeala«,i8e'v'    ••  ••=  ;;• 

Houge<>fliord^:\     '       ;';'•  ^ 

Construction  oflStatlltek,ta7^^"'^3 


Btcsuor'^^ac^ounts  app^  to  t^e^^jrandul^nt^f^vy 

Stfrtner  seitlpcfienl;  ii^  w4«j  ipd  if  ^«jiefj,  be 
,  dtiffht  withia  a  raa^Q^aalP  *>we  [^(^r.ibp  /rajtfl 
^5s  discov^re^,  1)^  fcco^ft^  jcwa^.i^^ijeMfw?- 
HfW,  also,.t{iat  |vv))erq  ,theroy  ^r^  f^U^fir^s^s 
and  oii?|8Hipn3.i^ai5^,vpuld  ^^^«rapted>t4^8«- 
charge  and  falsify,,  4m^,<y'.Mtr^  m^. 
others,  37  L.  0. 39S.  '      '      ^         -     ; 

2.  OiTf^f^'tti^rft^fl/Jrt.^TH^' Court  will 
ntiot^¥pen\BMii|«d  \edo«mU>"h«l  %i^^n^' %»'i^  al-) 
elaged:.tiiBi:dw^«e|!OMitihf^  \^ttvf  wm-H(^^^ 
fiffOtnflHniMljnarn/ibMM'-^l^Hif  gf^ilt«d^^t¥y 

LMftt/iftetogfT «J«M»9;uWlkfere  it  appeared 
,^9^9  fmmu^  bad  ni9Jb4«albjmtMrfi})eri7>itl^ 
is\^  WMft^JTflP^vfd  «AdkKllha»,^lbiahd  &iid  «l9(f 

,M«MfA^9«€:  i;iiM[q«fcifMpOB«MadiQAlm4 
occasioned  to  the  estate  by  the.ifaiiatil  of  W 


.   .-■;  I     i.     0'f:l^*WIV*  .^^-^    ^"     T  •••  - —     -  .-  .         - 

demurrer  was  overruled.  Snuth  v.  Ct^proih^ 
L.  O.  397.  ,Vi\i?>  iu\tUn^wm»\\V>K  :*J^ 

CMARIXY 

If^fiMf^iifpo^rftn-aOMftHt^Mr^nea^Tta^nibiDt 

^oiWfK  HW>e|»,c*ib»hft.ph«eidfitii»Kiaidi»^dii4 
,f^nffl,fj^  M»fr«!  hfwLn»dbTb«Jro|tetpilfcVili 

decreed  a  j^vfi$ajAe{is>t^\'il^\4ifA^^wBS^t^ 
to  the  surviving  trustees^ , .  la  ^re  Norma%*t 
Charity,  37  LVO.  SsftJ^^^^^'*^*' 


of 

_   _    _  ^  _     JOB 

was  a^y&tttcti  "  .    .  ^  '^      ^    7  "^    If    r 
<tV4b^kd-a.efo)m  upb^air  •in^M'^^st-the 

IfrnthWu^lerttaihidy  tmpm^,'ift'V.Kaf:iVi. 

:  ♦  Ujffim^fon.hfUnpwUUkid,uark»j*^hiam' 
tipn  fle^fwniflgoibt  tmbltthiBg  v»Cipixkl  Ag^f 
of  ufipQbliBh^dKCtc^A'ga.  Jor^Vhe  htandm-^ 
right  of  property  ajnd  on  a  breach  of  trust  in 
obtaining  the  inroHd&liUii  ^  H6  Ro^^if  HMpesi 
JtrimoeimeH  'Mr  Sl^id^,"^  3>i>Lr  0^.»99i.''^  ^ 
jiJiL)  iiifnii)lk»i.^Ah 'li^ititl^bn '^ 
i^MlniMg  iibe  iMttidiitlt  MiJi'iitt^MW> 
joalhkgln  ofiidedaiHt  M<}tttfgfa  tJbttfii^^wMMt 
ijdttionaeac!  oeitbd-bWttt^l^xffi^^^il  ^• 

See  iiifimc/iofi.  -^  ' 


•.•'1  ,..- 1  ..,;t.  .-.  It  ^     rij»    J  ii,M4.>!>'.ii » *>  f ''  lu 


of  creditors,  the  Court,  will  not  affbHf'idtef 
be^d'4iie'|»dwerB  of  the  deed.     Drever.v. 

J[>fizi^.7^WVeneiaipa»x  to^a'Miitidied  abr«Bid^ 
&A.e^«0riP.4hf  bo«k9iof  aibreiffti.:oeqieteh»iil 
^^i(fiU^wi,0gitennft^Tr''MByiifttiiv-l*94^ii  No; 
m?^  nPer^ili  for V.  Jlf^/^afM^^sa,  hi«lWi 
^I)ai^i  lots*'  JlHQ»y6d  aul>69vfieb^'l;^  acX 
«oqma9ied.wtthiaiirafid»nt>of'  tiieicbntetiite 
or^4n;r3rriQidof/lh»id«i%of4ir.ltf.i;  HbH 
m&(^e^\^f(9l4mc9^t4>  t]H(iloa&i4f  Jj  JfV  >  :llit^ 

BXBCUTOtt. 

1.  Trustee.-^ReMue.—fleld,  (reveraing  the 
decision  of  the  Vice-Chancellor  of  Enjfland,) 
that  an  executor  is  not,»Htfc]il(b  tdfi  QkdlftflEO 
ficiaDy  the  residue  of  property  devised  upon 
certain  trusts  after  they  havc1ieiti*^rir(Ji*rfr,' 
but  is  only  trustee  for  the  next  of  kin.   Dawson 

cutor,  holding  assets  \)elonf  -  -  -  — «^        -  - 


cuior,  noidin^  assets  belonging  to  tbp  testator, 
«Hh«*^  iw  trfooejr  ^t  goods?  tnaV  >W  k  libnd 
'i^bt,  Of  cAltiiii  a  relea«^'^'-^-^-''^-^^^-  «-*- 


— ,  w-  w«.«*M  »  .v.<^«i«6  v»icicui,  firi'v^g  his 
tw»o!id'8ffeftritjf"fot"t^>i5'sartti,^nd  set  iVttt)  Ih 
M**idiitgc  lis  a  debt  aeiiiiiliy  p^a  Atitof  the 
teafiltot'l^^ta«.  '■  Bipniriltv.Itestop.^'ft^i). 

'435.'      ;•''■<    -^     '^'^       •   ■."'.•  '"      '..  vM-n.-r-   . 

^  Administration  Suit.  '      ^'  ^^ 

^MwrdirM,^BMbUi0im\^li!hif'  Ma^dn^^  df 
tM^MaachnteriGsammarSdlMKrt  Mtf  liMf'eikw 
titUito'tiihieboiinlim  dod'  |^^b»  ^ili  to 
eompeteifbrtheeihilHtiMMv  Ati&hiHfifG^li^^l 
9^^aKhof^BtUfMtdi37UO.'f9*.      I     r   ! 

1.  Cw/ody  o/m/flii/*.— The  ciAtdd^i^  of ' Ail- 
dren  decreed  to  tfa^e^Qi^^herfeowhere  the  conduct 
*elfV^^'" '  "J^f^^^^^  ^|.«^jpct_tJ^^^^•|ii|ture 


f.'J^^  W  a;poper<.9if  MtiHril«|r^&'«il«i  4<hiNband 
^'f*]^.^"V'»JP^  WJ^  x»  li«n.ft>»/4»«eyittt0- 
plied  to  the  wife  not  being  for  necessaries,  nor 
to  pay  creditor8,'ttl'tb'gi^fe  k  Court  of  Eouity 
•jno«Aetiait^tDtiM^IM«9«  idbdao^Mm        for 

'•'1,11   1(.  if-!  "M,!  I.   i  ..  IwT,   ',;'',  .i:;u    If.    J.i\jf 

.^'«W»?«4|^a  lo/^,  ««9X  /irferiiir.  yntWhew » tike 
I^ftW%^nfM.i^ft^e,M,t#.the  legitjjiiac^  of. the 
li^^^^^'v^'^'^^'i^K^'^^*^  «id  :cB«iiiaotiap:, 
' wg  fi^uR^ffi^tfj^.j^  ,il«W;  tffialii  but.  nfnedi nto 


,:    ..     ',-^   \\  .1(1    i,,..-M«K*'..v     .,.  .        •,     .r.  i 

i;>9ri^J0^«feltfs  tli^M  dtM^  seetiHtf.'^^Bfm^ 
deeds  deposited  with  the  plaintiffs  as  security 
for  tha  general  balance  of  all  monies  due  froiu 
the  defendants,  or  either  of  them,  on  any  ac- 
k^xA  ^AiSbiMrf^iili,  after  the  death  of  one 
of  tiie,d<Qpo^itorj|,  subject  to  a  Uen  for  payment 
ortne  general  balance  of  debts  contracted, 
well  after,  as  before,  the  decease  of  the 
Martinez  v.  IV^f^,  ^Z^k*  256. 

1.  Remuneration  to  committees. — ThegenenL 
inil0ii<  ihk  a  tfottimitiee'ybF  file  efct&il^  a 
lunatic-is  n^xbWhiriimfkm^nte  fdi^  hU 
time  or  trouble,  and  the  circuin^taiiott  aimlt 
be  very  special  to.  induce  the  Coai^to  d^iart 
from  it.    In  re  Westhrook,  36  |4,,0^3flid,  ,.  .  ^ 

2.  Ftce- Chancellor* s  jurisdiction. — ^  ifV^nt 
entitled  to  dividends  was  fqund  lupa^iic  i^  th^ 
United  States  of  Anrenca^  and'  this  branch  of 
the  Court  ordered  the  same  t«  be  ^aid'to^  Mb 
mother  for  his  support,  ifithoat  reqiiirhig^  an 
application  to  be  made  to.  the  LoifdfChatiee^. 
VoUmsy.  C(irr,36.LjOw  ^1.  ;•        /-  "^> 

1.  BmersiMsary  ,Ufe  >iif^^Cr^xiie,|nBrer- 
sionary  life  interest  of  a  inarried .  woma»i'{n  a 
fund  in  Court  is  inaHenaoIe  cluring  her  cover- 


ture; and  th^9  jCJojUftwUl  9of,mV9  effect  to  anv 

ment  6r/machinery,wherel)y  such  liie 

im»bjt«att«khl()^ed'to  Bfe^  merged  inThp*.^^ 


assignmi 


tyrsfdn.' ^  fr*wfe  y.  nMtnd,  37 1:  o.'ifi^r: , 

i  21  *5^cet>titftt«  to  thA  Ma^er^fe  if&(>k  Wrt- 
l^'khiisbit^d  IH^hi^Hst  of  coiitHbutdries  m 
i^peef  of  ishanii  pu^ehased  by  the  wife  (^>o£ 
her  seffAWiter  fesektfe,'alVow«d. ;  Bxparte  Amifp 
Hf  t&theNbrih  df  ^tilfJ^nd  Jdint-^odk  $anh 
%Cdmpiiiy,'3rL:6. 31^.V'''^;    V-j-    ^"!> 

^  inccme  iimpg.(fiDQai  pereonaliiBtei^^ffpis 
H^SN^lsiaeyt  to;p4y;|«/aMMiky(flindtvi«!rah^i«UM|e 
^  •  '    ■      -JiableUD 


ibi.\^apital^waAVdecland*Ji«^leJ 
make  such  deficiency  good.     Woolard  and  in* 
other  V.  HiHii^JUjQ^a^i<K\^sih 

>  1  IJfbn<  iMinR'  kti^eHes  t»  a  mdMxxiX  ttttidtfift, 
tIttiMehdaBiivuUUMtf*  in'^pMf^^t^WhaL 
a^disiair  I't^montblr;  tiol«i4t]|^(llMtr  k  m^t^f 
Wesskiti'fifl^iiOipgiiilit'ttkU  JEMr^iH«bSiMiiir» 
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Amalgtic^lIXgedt^Oumi  CmarUf^BqmU^ 


VAMTVEBMn 


1.  Bond, — Mortgasf^-^The  payer  of  a  bill 
filed  by  one  partner  to  cancel  a  Dond  in  se- 
curity of  a  partnership  debt,  refused  under  the 
dfcumatances,  wkfa  kave,  howeTer,  upon  nay 
ioff  die  sum  remaining  due  on  the  Dono,  to 
hud  the  mortgage  given  in  aecarity  ef  eoeh 
payment,  and  decree  for  an  account  of  die 
mm  due  on  the  bond.  WUliamitm  y,  Qordon 
and  others,  37  L.  O.  376. 

S.  fa/ vacfibfi.— ilcfiea  5y  atmgnietifvr  iwHMy 
inm  to  bankers, — Injunction  refused  with  costs, 
to  restrain  the  assignees  of  bankers  from  bring- 
mg  an  action  on  a  partnership  account,  al- 
though an  assignment  had  been  made  from 
the  private,  to  the  partnership,  account,  of  the 
amount  standing  to  the  partner's  credit,  and 
aotioe  given  thmof  to  the  bankeni.  Wmits  v. 
CkrUtie  ami  others,  37  L.  O.  473. 

1.  Extension  of  lerm.  —  Circumstancea  in 
which  the  duration  of  a  patent  will  be  ex- 
tended, subject  to  certain  terms.  In  re  Hardy, 
37  L.  O.  375. 

2.  Infringement,  —  IVial.  —  Jnjtmcffon.  —  A 
verdict  on  a  trial  at  kw  having  been  given  in 
&vour  of  the  fatentee,  an  injunction  will  be 
grantedj  although  a  bill  of  exceptions  has  been 
tendered.  'Bridson  v.  Bemecke  and  others^  37 
L.  O.  493. 

PRINCIPAL  AWD  AOKNT. 

Where  the  clerk  of  a  house-agent  signed  a 
cualified  agreement  for  a  lease  of  a  house,  but 
mere  was  no  evidence  of  his  authority,  the 
Court  will  not  enforce  it.  hneas  v.  James,  37 
L.  0.513. 

PRIVILEGE. 

Answer, — Penalties. — Held,  that  a  defendant 
is  entitled  to  the  protection  of  the  Ck)urt,  where, 
by  disclosing  the  inattet  in  question  he  renders 
hunaelf  hable  to  penalties.  MUekeli  v.  Koeeker, 
37  L.  O.  335. 

PRODUCTION  OF  BKBD8. 

A  charity  trust  is  entitled  to  the  produc- 
tion of  such  deeds  as  related  to  the  property 
vidaimed,  but  not  to  other  deeds.    Attomeg" 
General  v.  Thompson,  37  L.  O.  296, 


RAILWAY. 


See  Coiifraef  • 


RIGHT  OF  WAY. 

Injimetion.-^A  party  claimed  a  nght  of  way 
into  a  street  which  led  through  another  street 
to  certain  roads  right  and  left.  A  company 
cnried  their  fine  ao  as  to  prevent  access  to 
Umbo  mads  dnougk  the  second  street,  and  a 
fan  was  filed  against  them  for  an  injunction. 
The  eviAoBce  pf  the  right  was  defective,  and 
tb«  €oarti^teed  the  injunction.  HatyieUl  v. 
The  Manchester  South  JwmOion  ^md  AUrmeham 
Eaihoay  Compmg,  37  L.O.  839. 

■AUI. 

l.Higher  hSddmg.'^At  a  sale  under  a  bank- 
wy<fcy»  an  estate  was  put  up,  subject  to  incum- 
taAces.    The  aortgs^  was  the  only  bidder. 


and  was  declared  to  be  the  purchaser  sX  ML 
A  person  who  was  present  at  the  sale  did  not 
bid,  being  uncertain  as  to  Ae  amount  of  in- 
cumbrances, but  petitioned  for  a  re-aale,  offer- 
ing 1,250/.,  and  a  re-sale  was  accordingilj  £• 
rected.  Bxparte  Lee,  in  re  Uiggmsm,  tt 
L.  O.  238. 

2.  Charity  property. --^  Order  for  sale  of 
charity  property  without  a  reference,  where 
the  income  is  very  small  and  a  willing  pur- 
chaser offers  Mmself— the  property  reqtmdag 
a  laige  outlay  in  repairs.  In  re  Sowerbft 
CAar«y,  37  L.  O.  376. 

aHARsa  IN  A  0Hir. 
On  an  alleged  frauduleiit  srie  of  an  Ameri- 
can ship  which  had  been  atraaded  at  liverpodl 
and  taken  to  Charleston,  an  account  was  di- 
rected to  be  taken.  Sharp  v.  Taylor,  37  L.  0. 
375. 

TIMBER. 

Injunction  to  restrain  felling, — ^Ani^osdiaa 
granted,  upon  an  affidavit  stating  ttiat  watte 
was  about  to  be  committed,  to  restcam  tlie 
felling  of  timber.  3foore  v.  Jones,  37  L-  0^ 
316. 

TRADE-MARKS. 

laiimcttoa. — Injunction  granted  restraiiung 
the  defendant  from  using  labels,  cards,  hand* 
bills,  &c.,  which  were  used  for  the  purpose  of 
leading  the  public  to  believe  that  the  maniilac- 
ture  to  which  they  related  was  made  fay  tbe 
plaintiff. 

Costs  in  the  Court  below  to  be  borne  bf 
plaintiff,  as  he  had  sought  a  too  large  injunc- 
tion. Each  party  to  pay  their  own  in  the 
appeal.     Onyan  v.  Watkkomm,  37  L.  O.  355. 

TROBTBCa. 

1.  Appomiment.  —  Exceptions  to  Master'e 
report  overmled,  where  the  trustees  appointed 
were  not  objected  to  as  unfit— and  where  the 
right  of  the  survivor  had  not  been  insisted  on 
by  answer  before  the  order -of  xfiosytite.  Mid- 
dleton  V.  jRecy,  3?  L.  O.  377. 

2.  Liability  of,  —  Circumstances  wherem  a 
trustee  was  held  liable  for  the  loss  of  moiDef 
by  the  foilure  of  bankers.  Erparte  IknKr, 
Drever  v.  Mawdesley,  37  L.  O.  396. 

3.  Liability. — Interest, — Pending  a  suit  to 
determine  whether  a  party  was  entitled  as 
tenant  for  life  or  absolutely,  the  Court  will  not 
charge  interBSt  on  the  balaneea  in  hand. 
HanergsiU  v.  H^irrtaim,  37  L.  O.  415. 

See  Charity  :  Bmeouior. 

TRU8TRSS*  RBLISF  ACT. 

Stparate  nse. — Married  wohmr.— Aaimitiei 
duuwed  on  the  life  interest  of  a  niainod  wooa 
payable  aceordiog  to  priority.  In  re  Gufeit 
Settlement,  37  L.  O.  319- 

WASTE. 

Injunction  to  re»/ratfi.— Injimction  refoied, 
with  costs,  to  restrain  a  party,  who  has  beea 
in  umfisturbed  possession  of  die  estate  for  SO 
years,  from  felling  timber,  altiiough  an  issue 
at  law  was  pendiiM^  as  to  tfie  title.  Dase^ori 
T.  Dtnenport,  37  C  O.  454. 


^t  %$sM  #li0rr^f  ri 


DIGEST.    AND    JOURNAL    OF  JURISPRUDENCE. 


m^tt.n    ^<»>M*w»>f 


SATURDAY,.  OCTOBER  %,  1849. 


LAW  REFORM. 

LORD  brougham's  LCTTSR  TO  SfiR  JAl 
G&AHAH. 

In  the  Sessioa  or  during  the  Recess,  iu 
London  or  the  Goiintry,-^a  season  or  out  of 
9tm»y — Lord  Btonghiiia  neither  liNegets 
koBseUTnor  suffenn  oliiefs  to  Ibr^et  tli»  im* 
portant  nk^ect  of  Law  Befbrm.  OlMtadev, 
diaappointmeDts,  an^  ebtifiRs,  which  would 
moriSfy  and  disgust  anj  other  man,  only  sti- 
mulate him  ;  he  finds  new  energy  from  everj 
adverse  incident,  and  when  one  web  is 
broken,  sets  to  work  weaving  aaotLer,  seem- 
iu^y  nnoonseious  thai  has  Ibraier  Ubouci 
luive  utterly  failed,  and  unmindful  of  the 
indiffefence  «od  disregard  with  which  his 
snecessiTe  schemes  are  not  unfrequently 
treated  and  received,  by  the  legal  profession^ 
the  legislature,  and  the  public  in  general. 

Oar  readers  are  not  ignorant  of  the  con- 
^cuous  part  Lord  Brougham  has  recantly 
taken  in  respect  of  the  prc^oeed  alt^ralieas 
in  the  Law  of  Debtor  and  Creditor,  and 
especially  of  the  Laws  relating  to  Bank- 
rupts. Itwo«ld  require  a  lengthened  re- 
search to  ascertain  how  many  diflFerent 
bankrupt  and  insolvent  bills  his  lordship 
has  submitted  to  the  consideratioii  of  the 
chamber,  of  which  he  is  so  remarkable  » 
member,  within  the  last  three  yeais.  Let 
it  suffioe  to  say,  thfit  he  mtroduoed  a  bill  in 
the  Session  of  1848^  whieh  was  referred  ta 
a  Seleet  Cimimittee  in  whieh  his  lordship 
presided,  conducted  the  examination  of  au 
the  witnesses  after  his  own  fashion,  and, 
in  short,  had  everything  his  own  way.  The 
committee  made  Uieir  report  at  the  oloae  of 
the  Sesaien,^  when  the  further  considenUaQn 
of  the  hiSk  was  postponed  to  the  Session  of 
1849.  It  was  then  referred  to  the  «rme 
Select  OcmimzCtee,  and  after  the  introduc- 
tion of  ff  succession  of  novelties,  was  re- 
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ported  to  the  House  of  Lords,  adopted 
;  without  any  serious  discussion  on  its  awxita 
or  details,  and  transmitted,  at  a  late  period 
of  the  Session,  to  the  Lower  House. 

The  bin  wa&  referred  to  a  Select  Conunit* 
tee  of  the  House  of  Comaaona,  ^^jmaiaring 
of  lawyers  and  mercantile  men,  who  m» 
dently  bestowed  considerable  attention  oa 
itfi  principles  and  detaHs.  They  altered  ite 
form  and  structare,  discarded  many  of  the 
more  startling  novelties  of  its  noble  and 
learned  firamer — at  the  suggestion  of  vari- 
Qua  interests— engrafted  on  it,  and  added 
nothing.  The  pfindi^es  upon  which  tha 
Commons'  Committee  appear  to  have  pro^ 
ceeded  was,  to  retain  as  much  of  the  forza 
and  spirit  of  the  law  already  established^ 
and  of  the  language  of  existing  statutes,  a» 
was  consistent  witn  the  changes  it  was  ia» 
tended  to  introduce.  To  gj.ve  practical 
effect  to  this  principle,  it  becomes  indispen- 
sably necessary,  minutely  to  examine  and 
alter  every  clause  of  the  hiU  sent  dmm 
from  the  Loxds»  a  woriL .  rei|iiiring  gnat 
patience  and  care.  Lord  John  Russef,  oir 
the  paHrof  theOevemment,  not  very  wisdfjr 
it  would  seem,  entered  into  some  sort  of 
arrangement  that  the  bill  should  not  ha 
thrown  out  for  another  Session,  and  al* 
though  the  Commons*  Committee  exereisedL 
more  than  ordinnry  diligenee,— as  wdl  as 
remarkable  discriminatioo  and  judgment,-— 
in  the  examination  of  its  voluminous  details, 
the  measure  required  more  time  and  consi« 
deration  than  could  be  aSbrded  to  it  at  so 
advanced  a  period  of  the  Session,  and  in 
the  last  week  it  was  reported,  avowedly  in 
an  imperfect  state, — the  Attorney-General 
taking  on  himself  personally  the  respoim« 
hility  of  completing  the  alterations  the  Seleet 
Committee  commenced  and  left  unfinished. 
The  pHnted  act  is  now  before  our  readers.*  * 


a  See  ante,  pp.  298  to  308,  and  318  to  327. 
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It  bears  eyident  marks  of  the  inroatient 
haste  whidi  attended  its  progress  through 
the  sta^s  immediatelj  preceoing  its  arrival 
at  legislatiye  maturity,  and  gives  occasion 
to  regret  that  the  utility  of  a  measure  of  so 
much  magnitude  and  importance,  on  which 
so  great  an  amount  of  labour  and  attention 
was  jndiciouslr  expended,  should  be  maired 
by  defects  which  might  so  easily  have  been* 
prevented. 

As  might  be  stfpposed,  Loi'd  Brougham 
is  not  well  pleased  with  the  Commons^  Com- 
mittee, who  declined  to  adopt  hii  bill  ei- 
ther in  its  form  or  substance,  and  he  is 
especially  dissatisfied  with  Vice-Chancelloi^ 
Knight  Bruce,  the  orily  person  Ti6!cfing  k 
judicial  office  exammed  before  that  commit^ 
tee,  and  who  condemned  the  WIl  in  tery  un- 
qualified tevms.    Hence  th^  jsaiiljfihlet  in 
the  shape  of  a  letter  tio^  b€>fofe  tts.    Pre^ 
vious  to  the  prorogation;  his  lordsh^,  in  his 
place  in  parliament,  vented  his  indication 
m  tolerably  fbrcible  langnage,  buthis  di^o- 
pointment  and  resenttnent,  although  soft- 
ened, do  not  appear  to  have  been  exhausted. 
The  bill,  as  sent  doWii  flhotn  the  Lords 
compr^ended,   as  might  be  expected,   a 
consolidation  of  the  old  law;  and  the  various 
alterations,   supposed  to  be  aimeddm^etrts,' 
which  it  was  proposed  to  make  ip.  It.    The 
Committee,   as  his  lordship  truly    states, 
**  thought  it  expedient  to  examine  the  digest 
as  a  digest,"  and  this  proceedbg  fills  nim 
with  inexpressible  alarm.    The  presnmp- 
tion  and  absiv dity  of  8u<^  a  course  of  pro- 
ceeding on  the  part  of  the  con^mittee,  are 
thus  described  by  Lord  Broagham : 
• 
^The  Select  CominitteexonsistedoftBostiv^ 
spectable  mercantile  men,  and  of  some  lawyers  of 
great  ability  and  learning,  butWho,ft-6m  acciden 
tal  circinnstance8,had  never  pvaotised  inbaiik 
mptcy ;  for  such  of  them  as  belonged  to  this 
Court  of  Chancery  bad  otUy  enterea  the  pro* 
fe$8U)n  after  my  alteration  of  the  law  ii^  1831 
tad  taken  bankruptcy  o]ut  of  that  Court,  and 
none  of  them  had  ever  ijeld  a  brief  before  the 
judges  of  the  new  Court  then  established.  The 
professional  engagements  of  members,  whose 
standing  being  greater,  had  pyen  them  praetU 
cal  acquaintance  with  the  Bankrapt  Law,  of 
course  prevented  them  fiom  belonging  to  the 
Committee.    I,  however,  most  fully  admit  the 
^eat  diligence  and  ability  shown  by  the  Cpm- 
mittee  in  performing  the  duties  entrusted  to 
them,  and  they  pursued  a  proper  course  in  ex- 
amining fully  the  propoa^a  changes  in  the  law. 
Upon  these,  their  opinions;  especially  the  oni- 
nions  of  the  mercantile  memlwrs,  deset^re  the 
inost  respectful  consideration ;  and  i  have  not 
one  word  to  ofier,  by.  way.  of  complaint^  upon 
the  amendmeots  which,  thfff  lUffgested.to  the 
Lords,  although  I  exceedingly  lament  one  or 


two  of  them.^  But  I  did  wonder,  indeed,  that 
they  should  not  have  called  belbre  than,  the 
learned  Commissioners  of  the  London  Court  ol 
Bankruptcy,  whose  long  iexperience  ina  pscii» 
liar  manner  fitted  them  to  give  valuable  infor* 
mation  and  opinions  deserving  of  respectfol 
consideration  upon  a  law  which  some  of  them* 
for  30  years,  none  of  them  for  less  than  17, 
had  been  daily  administering.  When  I  vss 
myself  exapiined,  I  can  ot)ly  say  that,  aa  I  re- 
ferred constantly  to  them,  I  should  l^ve  alto- 
gether declined  attending  as  a  witness  had  I 
not  assumed  as  a  matter  of  course,  that  th^ 
would  have  been  afterwards  consulted*  Hov^ 
ever,  the  amendments  niade  in  the  new  pro- 
visions of  the  bill  are  of  the  less  importance, 
that  they  must  be  regarded  as  a  postponement, 
rikther  thai^  as  a  rejection,  of  one  or  two  ma- 
terial ifoactments  in  favour  of  creditors  which 
had  b^en  agiresd  to  by  the  Lorda^  Ii  is  to  the 
treatment  of  the  Committee  of  the  other  poitiaa 
of  the  bill,  the  Resting  part  of  it«  that  I  wish 
youratteintion  Bhoul4  be  qirected. 
'  **TM8' 'Committee  thought  it  expedient  to 
examine' the  Digest  as  a  digest. '  Not  satisfied 
wkh  the  'Skill  of  the  able  atid  hiost  learned 
woriimea  by  idiom  it  has  been  prepared,  tlie 
Commiltee,  wholly  unaccustomed  t»  the  sd- 
niinistcation  of  the. Bankrupt  Law»  concaved 
that  it  was  their  duty  to  consider  and  to  allery 
in  materis^  particutars,  th^  work  carefully  dona 
by  the  person  of  all  others  the  most  Caimliarly 
acquainted  with  the  practice  of  that  law  in  aU  its 
branches,  and  in  all  its  details.  When  the  House 
of  Lords  received,  in  1824,  from  the  Commoas, 
a  Bill  Consofidatlngthe  Bankrupt  Laws  (6G. 
4,  c.  16,)  Lord  Eldon  and  Lord  Redesdsle 


^  In  a  note  on  this  part  of  his  Letter,  Lord 
Brougham,  says : — *'  Ine  only  point  on  which 
the  present  Chancellor  and  mjrself  had  differed^ 
in  the  House  of  Lords,  was  the  Dead  Men's 
Clause,  to  which  I  was  very  partial^,  from  my 
knowledge  of  the  great  inconvenience  attending 
a  creditor's  suit.  But  I  yielded  a  reluctant 
assent  to  striking  them  out,  chiefly  because  the 
two  learned  gentlemen,  who  were  called  from 
the  Court  of  Chancery  to  give  evidence  ia 
favour  pf  them,  adniitted  that  a  doubleproceed* 
ing,  one  m  Bankruptcy  and  one  in  Cnai^efy^ 
would  be  necessary,  whenever  a  deceased  trader 
had  any  real  estate,  however  smalL  Lord 
Cottenham,  however,  promised  to  bring  for* 
ward  a  bill  for  facilitating  and  Shorteniof 
Creditor's  Suits;  and  I  gave  notice  thatl 
should  early  next  Session,  if  anything  pre* 
vented  my  noble  friend  from  doing  so. ,  'Die  ao* 
peal  to  the  Commissioners  themselves  I  entiruy 
approve.'* 

The  application  of  the  last  sentence  is  not 
intelligible  to  us,  but  we  may  be  pardoned  &r 
obserring,  that  if  Lord  Cottenham  had  not  been 
prevented  by  indisposition  from  attending  the 
House  of  Lords  at  the  close  of  la^t  Session, 
there  is  good  reason  to  believe,  the  labours  of 
the  Commons'  Committee  would  have  .been 
materially  abridged,  and  the  Bankrupt  Con- 
solidation  act  rendered  much  less  objectionabk. 
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oerer  deemed  it  below  their  dignity  to  relj 
upon  the  skill  and  learning  of  the  workmen 
who  had  framed  it,  and  to  regard  it  as  an  able 
and  accurate  consolidation.  The  Lords  joined 
these  eminent  men  in  giving  the  same  confidence 
to  the  bill  80  sent  up  from  the  Commons,  and 
It  passed  both  Houses  without  any  discussion, 
mnch  less  any  alteration.  That  confidence^ 
which  it  was  not  unworthy  the  two  most  ex* 
perienced  bankrupt  lawyers  of  the  age  to  repose 
in  those  who  drew  Lord  Henley's  Act,  might, 
peihaps,  not  unbecomingly,  have  been  givpn  to. 
the  bin  prepared  by  the  combined  labour  of  the 
Bankrupt  Commissioners;  and  the  officers  of 
their  Court,  as  well  as  sanctioned  by  a  Commit- 
tee of  the  Upper  Housfc.  But  nothing  of  the 
kmd  took  place." 

Lord  Brougham  is  apprehensm,  and 
probably  with  very  good  reason,  that  the 
Commons  House  of  Parliament  will  exhibit 
as  little  confidence  in  regard  to  that  biU>e 
intends  pressing  forward  next  session,  for 
enacting  a  Digest  of  the  Criminal  Law,  and 
the  Law  of  Procedure  iu  Criminal  Caaesy 
fts  the  Select  Committee  of  that  House 
ennced  last  Session  in  respect  of  hia  Bank* 
ruptcy  BUL  The  history  of  the  Act'fbr 
Consolidating  the  Criminal  Law,  and  the 
jndicial  appreciation  of  his  Lordship's  exeft- 
tion  in  that  direction,  are  modestly  and 
diaracteristically  described  in  the  following 
extract : — 

"  I  presented,  in  ld44«  a  bill  for  eniu^ting  a 
Di|icest  of  the  Criminal  Law*  founded  upon 
their  valuable  report,  made  some  weeks  before 
^  date  of  xMiy  letter.  Lord  Lyndhurst  (then 
Chancellor)  highly  approved  of  the  billi  but. 
considering  the  great  importance  of  the  sub* 
ject,  considereing  also  that,  from  the  nature  of 
the  thing,  the  work  must  be  mainly  executed 
oot  of  parliament,  and  required  only  to  l}e 
adopted  or  sanctioned  by  the  legislature,  he  re- 
ferred it  to  another  commission,  that  is»  to.  the 
same  Commissioners,  with  others.  added>  to  re- 
vise their  labours.  Accordingly,afurthef  re- 
port was  made  in  1847,  and  the  digest  having 
flow  received  a  venr  full  consideration,  1  again 
brought  in  a  bill  founded  upon  it,  which,  in 
t848«  was  referred  to  a  Select  Committee  of  the 
Lords.  As  chairman  of  the  Committee,  I  ad* 
dressed  letters  to  all  the  judges  of  the  three 
Idngdoms,  requesting  their  observations  upon 
the  digest^  submitting  it  to  them,  tog^ether  with 
copies  of  all  the  reports  upon  which  it  had 
been  founded.  Waiting  for  the  answers  of 
those  learned  persons,  I  postponed  to  the  next 
session  all  further  proceedings  with  the  bill. 
Again,  I  presented  it  at  the  very  beginning  of 
the  Session  just  ended;  again  it  was  referred 
to  the  same  Select  Committee ;  and  again  we 
anxiously  expected  the  answers  of  the  judges. 
The  session  has,  however,  passed  away  without 

S  answer  whatever  from  any  of  the  English 
XtSf  though  valuable  suggestions  have  been 


kingdoms.  Icondada»lromthi8drciimstance, 
that  the  judges  of  England  are,  generally' 
speaking,  satisfied  with  the  Digest,  and  have 
no  corrections  to  offer  which  they  deem  of  suf- 
ficient importance  to  call  for  the  consideration 
of  the  Lords." 

His  lordship  mentions  in  a  subsequent 
paragraph,  that  the  Bill  rekting  to  Criminal 
Procedure  oonsists  of  12  chapters.  47  sec- 
tions, and  1,180  articles.  The  Digest  ox 
Criminal  Jjim,  we  presume,  must  be  at 
least  of  great  magnitude,  and  when  this 
fact  is  bome  in  mind,  we  can  easily  account 
for  the  expressive  silence  of  the  En^sh 
judges,  without  aseribing  it  to  their  satis- 
faction at  the  manner  in  which  the  Digest 
is  executed.  How  so  able  a  logician  as 
Lord. Brougham,  foomes  ao  readily  to  the 
conclusion, .  that  because  the  judges  have 
offeved  no  au^stions,  they  can  have  no 
corrections  4Mf  importance  to  offer,  we  leare 
it  to  others  to  explain^ 

la  the  pamphlet  before  us»  the  noble 
lord  hsB  not  been  wholly  unsuccessful  in 
proving  that  the  Commons'  Committee,  by 
n«>difyiQg  and  altering  the  Digest,  have,  in 
some  .particulars,  nudered  it  less  perfect 
and  eJSective.  As  we  desire  that  the  in^ 
stances  cited  by  his  lordship  may  be  de- 
scribed in,  his  own  words,  tne  extracts  we 
hadsdected  fo^  this  purpose  must  stand 
over  to  a  future  publication,  as  well  as  some 
further  yemarka  which  the  Letter  to  Sir 
Jamea  Graham  has  suggested* 


XEW  STATUTES  EFFECTING  ALTERA- 
TIONS IN  THE  LAW. 

pritavk  monby  drainage  act,  1849* 
12  &  13  Vict.  c.  100. 
This  act  recitea  the  9  &  10  Vict.  c.  101 ; 
the  10  &  11  Vict,  c  11,  and  the  11  &  12 
Vict.  c.  119,  authorizing  the  advance  of 
money  for  the  improvement  of  Land  by 
Drainage,  and  states  that  it  is  desirable  that 
works  of  drainage  should  continue  to  be 
encouraged  in  order  to  promote  the  increased 
productiveness  of  the  land  and  healthiness 
of  the  districts  where  it  b  required,  and  to 
supply  the  demand  for  agricultural  labour^ 
especudly  at  that  season  of  the  year  whei| 
other  sources  are  suspended ;  that  the  whole 
sums  wanted  in  the  recited  acts  have  been 
appropriated,  and  Airther  sums  are  required) 
and  it  is  expedient  that  the  same  should  be 
advanced  i>y  private  individuals,  and  tha^ 
the  owners  of  land  should  be  enabled  or 


authorized  to  borrow  or  advance  mone^  to 
_         .     -,  .         ,     —  ^  «        ,  ,  be  expended  in  drainmg  such  land: — it  is 

commnmcated  from  those  of  the  other  two  |  therefore  enacted  aa  follows : 

A  a2 


N^maMmiM^jfketmf 


i.  The  IiicloMire€oiaBusakNi«rsia  Eng^ 
land  and  Wales  are  antfaoriaed  to  cany  <^  act 
lata  esecntioB  and  appoint  asststant  oommis> 
sioDers,  secretaries,  surveyors,  &c.,  and  the 
aSlcmances  and  expenses  are  to  be  regulated 
by  the  8  &  9  Vict.  c.  118.  In  Ireland  the 
Ciommisstoaers  of  Public  Woika  me  k}  he 
rwiUMissioaers,  and  have  power  to  appoiot 
oficers  for  exeoatiag  this  act. 

2.  The  owners  of  land  maj  boirow  or 
adrauce  money  under  the  proviaiona  of  the 

BfiL* 

3u  Applmtion  for  money  to  be  madfe  to 
the  CoamiasioKiera. 

4*  Inspection  of  the  land  to  be  made  by 
the  officers  of  die  ConflBMsioQets. 

^.  The  proFisioos  of  ^e  first  vecLbed  act 
aa  to  notices  of  applin^ions  areincorpoiatod 
in  the  preaent  act. 

'  6.  Expenaes  may  be  jeeoroped  where  aa 
apiriication  has  been  reftned,  or  no  money 
can  be  raised. 

'  7.  When  the  application  is  allowed,  the 
money  is  to  be  paid  into  the  bank  to  the 
credit  of  the  CommisaiancTS. 

&  Jlegnlaiions  are  mnde  where  aevMal 
panons  oontiibate  towards  the  hian  ff«- 


9.  The  bankers'  certificates  lor  contribo* 
tions  are  to  be  excl»i^ed  for  grants  by 
Commiaaioners  of  Rent-charges  for  22  years, 
c  10.  The  Commiasioners  are  to  iasoe  a 
gnmt  of.  rent^haiige  io  the  owner  «f  lands. 

11.  Rent-chavgea  may  be.made  on  8ep»- 
jate  portions  of  the  land  >«v4fldpd  in  the 
i^jdijoation  for  a  loan. 

12.  Bent-chai^ges  may  be  apportioned  on 
separate  jfarms  or  parts  of  the  land  where 
the  owner  ia  desiioua  lo  sell  other  parts  of 
the  land. 

13.  An  indefeasible  title  and  priority  is 
given  to  the  rent-charges,  aulject  to  tithe, 
jent'charge,  land  tax,  &c. 

14.  Grants  of  rent^harses  on  lands  in 
IGddlesei^  Yorkshire,  Ireland,  and  Scot- 
land, are  to  be  re^stered. 

15.  The  rent-(marges  are  to  be  recover- 
able in  the  same  manner  as  rent-charges  in 
fiea  of  tidies  in  England  and  Ireland. 

16.  And  like  fen  duty  in  Scotland. 

'  17.  The  tenant  may  deduct  the  wnt- 
ci!mi|;e,  except  where  he  has  agreed  to  pay 
19ie  same. 

18.  But  arrears  of  nent-charge  are  not  to 
be  recoverable  after  three  vears. 

19.  Advances  under  this  act  are  not  to  be 
Aenned  a  contravention  of  the  conditions  of 
entail  of  lands  in  Scotland. 

t©.  Tlie  rent-charge  is  not  to  predude 
trustees  from  invr*'''      ^  ^^ ' 


mUeL&m. 

chase  or  mortgage  of  land  so  diarged,  no- 
leas  expressly  contrary  to  £he  trust. 

21.  The  rent-charges  are  to  be  kept  doim 
the  same  as  interest  on  mortgages  in  fee. 

22.  The  expenses  in  the  secondly  recited 
act  to  be  induded  in  drainage  works  oader 
this  act. 

23.  The  works  are  to  be  inspected  bj  the 
officers  of  the  Commisstoners. 

24.  Payments  for  drainage  works  and 
expenses  are  to  be  made  by  the  charges  at 
the  Commissioners. 

25.  Where  money  has  been  paid  into  tbe 
bank,  and  the  works  are  not  exeeotod,  or 
where  there  is  a  surplus  not  applicable  to 
drainage  works,  the  Commissioners  axe  au- 
thorized to  make  investments  and  repur- 
chase  rent-charge,  &c. 

26.  The  provisions  of  the  first  redded 
act^  as  to  upholding  draina  and  out&lk,  an 
incorporated  in  this  act. 

27.  A  register  of  certificates,  grants,  &c, 
is  to  be  kept  by  the  Commissioners,  and 
the  raster  may  be  inspected. 

28.  Notices  required  by  the  act  may  be 
given  to  the  secretary. 

29;  The  description  of  land  in  any  certi- 
ficate, grant,  or  order,  may  be  made  bv  re- 
ference to  former  registered  documents. 

30.  The  rent-charge  under  the  first  recited 
act  may  be  redeemed  by  the  owner  as  pe> 
aonal  estate. 

31.  Theeertificate  of  -advanoe  under  the 
redted  acts  may  comprise  only  anch  grant  of 
lands  in  the  provisional  certificate  as  dtt 
Commissioners  may  think  suffi^ent. 

32.  Int<»pretation  of  terms  of  acL 

33.  The  short  title  of  the  actio  be  '"Oe 
Private  Money  Drainage  Act»  1649." 

This  act  wUi  evidenUy  give  dae  to  many 
investments  of  capital  on  the  seonnty  afiRNd> 
ed  by  its  provisions,  and  for  the  inlbrmatiaB 
of  solicitors  engaged  in  such  tranaactioo^ 
we  give  the  act  fu%^ 

An  Act  to  promote  the  Advance  of  private  Mo* 
ney  for  Drainage  of  Lands  in  Great  Biitaia 
and  Irdand.  [iat  August,  1B49.] 
1.  That  the  laclosare  ComnnaaaoDers  far 
Englaad  and  Wales  shall  be  the  ConmnaioB- 
era  for  the  execution  of  this  act  in  G^reat  Bii- 
tain,  and  it  shall  be  lawful  for  the  said  loda* 
sare  Comrnisaionera  to  employ  in  the  asEScstioa 
of  this  act  the  assistant  cooumsaionen^  aacia> 
tary,  surveyors,  clerks,  mtrntogerty  and 
omisers  who  have  been  or  may  be  appointed  bf 
the  said  Commiaaionera  nnder  the  6  &  9  y^ 
c.  118,  and  the  8«d  int  radted  act  reapeo- 
tively ;  and  the  aaid  Incloeura  GommiaaioMia 
maf ,  with  aucb  consent  as  provided  1h^  the  said 
act  of  the  aeaaion  of  parhament  faolden  in  tb» 
8th  and  9th  yeara  of  ber  preaeat  Migestjr  in  la- 


cfeg  moneyin  *epu..|— rf'^^2Z'^«'X"L3ra  ftj: 
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time  to  time  appoint  a  sufficient  number  of 
persons  to  be  assistant  commissionere  and  sur- 
Teyors  respectively  for  the  purposes  of  this  act, 
^nd  may  from  time  to  time  remove  any  such 
assistant  Commissioners  and  surveyors  ;  and 
ibe  allowances  and  travelling  and  other  ex- 
penses of  such  assistant  commissioners  and 
surveyors  shall  be  regulated  as  to  the  amount 
thereof  in  like  manner  as  provided  by  the  said 
last-mentioned  act  in  respect  of  allowances  and 
expenses  to  assistant  commissioners  under  the 
nme  act,  and  such  allowances  ehaU  not  exceed 
the  allowances  pa^'able  to  tiie  last-mentioned 
assistant  comraissi(Hiers ;  and  tlie  Commioners 
for  the  execution  of  this  act  in  Ireland  shall  be 
fte  Commissioners  of  Public  Works  in  Ire- 
iaod  noder  an  act  of  the  Ist  and  2nd  years  of 
his  late  Majesty  King  William  the  4th,  inti- 
tuled "An  Act  for  the  Extension  and  Promo- 
tion of  Public  Works  in  Ireland,"  and  of  an 
act  of  the  5th  and  6lh  years  of  the  reiga  of  her 
present  Ma|esty>  intittifed  *'  An  Act^o  promote 
Drainage  of  I«ands  and  Improvement  of  Kavi- 

Sition  and  Water  Power  in  connexion  with 
rainage  in  Ireland,  and  of  the  several  acts 
amending  the  same  respectively,  and  such 
Commissioners  shdil  have  full  power  and  au- 
tiiority,  with  the  approbation  of  the  Commis- 
sioners of  her  Majesty's  treassry,  to  employ 
SQch  civil  engineers,  sanrejors,  clerks,  and 
other  officers  appointed  UAuer  the  said  last- 
mentioned  acts  respectively  as  may  be  aeces- 
^lyfor  carrying  this  act  into  execution. 

2.  That  it  shall  be  lawful  for  the  owner  of 
any  land  in  Great  Britain  or  Ireland,  who  shall 
be  desirous  of  borrowing  or  advancing  money 
fbr  the  improvement  of  such  lands  by  worlu 
of  dminage  under  the  provisionii  of  this  act,  to 
borrow  or  advanoe  inonej  for  such  purpose, 
snd  to  have  the  money  expended  in  such  im- 
provement, and  in  defraying,  the  expenses  inci- 
dent thereto,  charged  on  the^  inheritance  of 
such  land*  in  manner  and  with  the  priority 
herein  mentioned. 

3.  That  when  any  owner  of  land  shall  be 
desirons  of  borrowing  or  advancing  money  un^ 
der  this  act  he  shall  make  an  apphoatioa  to  the 
Commisaoners  to  authorize  such  loan,  and 
iuch  appFication  shall  be  made  in  such  xnaanor 
and  forai  and  contain  such  particulars  as  the 
Commissioners  shall  from  time  to  time  direct ; 
tad  until  a  certificate  of  the  allowance  thereof 
^hall  have  been  issued  by  the  Commissioners 
Aich  application  may  be  withdrawn  or  altered, 
or  consolidated  with  any  other  aipFication,  at 
the  pleasure  of  the  applicant,  tut  without  pre- 
judice to  his  liability  as  herein-after  mentioned 
ht  the  expenses  incurred  In  consequence  there- 
of by  the  Commissioaers  or  thcair  officers. 

4.  That  It  shall  be  lawful  for  theCommission- 
^  Qfn  such  application  to  cause  the  land  spe- 
afied  in  such  application  to  be  inspected,  and 
the  application  to  be  reported  upon,  by  an  assist- 
VA  commissioner,  surveyor,  or  engineer,  or 
O&erwise ;  and  the  Commissioners  shall  upon 
Mch  report  determine  and  certify  under  their 
Beal  whether  any  and  what  nmount  of  money 
shall  be  authorized  to  be  borrowed  or  advancea 


under  this  act  in  respect  of  the  land  specified 
in  such  application,  and  they  shall  by  the  same 
or  by  some  sabsequeat  certificate  fix  the  rate 
of  interest,  not  exceeding  5  per  cent,  per  aoh 
num^  to  be  paid  in  respect  of  any  money  to 
be  60 borrowed  or  advanced;  and  such  report 
as  aforesaid  shall  contain  such  particulars  ot 
the  land  proposed  to  be  dmlned,  and  of  the 
manner  oT  effecting  the  drainage,  and  of  the 
improvement  to  be  therebjr  effected  in  the  an- 
nual value  of  the  land,  as  in  the  opinion  of  the 
party  making  such  report  will  be  sufficient  to 
enable  the  Commissioners  to  judge  of  the  ex- 
pediency of  allowing  the  application;  and  the 
Commissioners  shall  after  the  issue  of  their 
certificate  of  allowance  be  at  liberty  from  time 
to  time  to  authorize  an  abandonment  of  any 
part  of  the  proposed  works  of  drainage,  or  any 
variation  therein  which  they  may  think  expedi- 
ent, on  such  terms  and  conditions  as  they  shall 
think  reasonable. 

5.  That  the  provisions  of  the  said  first-re- 
cited act  relating  to  notice  by  advertisement  of 
application  for  advances  for  drainage  purposes, 
and  to  the  proceedings  to  be  had  in  conse« 
quence  of  any  dissent  to  such  application,  or 
relating  to  the  consent  of  the  bishop  of  the  Jo- 
cose and  patron  of  the  benefice  to  any  suck 
ftpplicatioa  in  relation  to  land  held  in  right  of 
aay  chunch,  chapel,  or  other  ecckmstical  b^ 
nence,  shall  (save  so  far  as  the  same  are  incon- 
sistent with  or  repugnant  or  inapolicable  to  the 
pnovisions  of  this  act)  be  deemed  to  be  incor- 
porated herein. 

S,  That  in  ihe  case  of  an  application  for  au- 
thority to  borrow  money  where  the  Commis^ 
sioners  sh^  determine  that  no  moa^  shall  be 
borrowed  in  parsuanee  of  sach  ap^cation,  or 
where  .tiie  money  authorized  to  be  sorrowed  in 
pursoanoe  of  such  application,  or  where  the 
moQi^  authorized  to  be  borrowed,  or  a  comp^ 
tent  part  thereof  (as  to  which  the  decision  of 
the  Commissioners  shall  be  conclusive),  shal 
not  be  raised,  and  paid  into  the  bank  as  hereihr 
after  mentioned,  within  six  months  from  the 
allowance  of  such  applicatibn,  and  in  tiie  case 
of  applieatioa  fiotr  authority  to  advanoe  mone|r 
by  the  owner  of  land  himscU^i  whether  the 
Ckiauaissioaers  ahaQ  detennine  that  any  mooej 
shall  or  shall  not  be  advanced  in  pursuance  of 
such  appllcatk>n,  the  expenses  which  the  Com- 
missioners or  their  officers  shall  have  incurred 
by  or  in  consequence  of  such  afiplication  (the 
amooat  whereof  shall  be  conclusively  certified 
by  the  OommissioBers)  shall  be  a  debt  due  by 
the  party  maiking  audi  applicatkm  to  the  Cow^ 
misfliooens,  and  shall  be  recoverable  by  them 
as  «n  the.aatare  of  a  crown  debt. 

T.  That  in  cases  where  any  sum  of  mon(^ 
shall  be  authorized  by  the  C^omoiissiociers  to  he 
raised  in  pursuanoe  of  any  such  applicatioiv 
the  party  or  parties  willing  to  advance  the  fiaai^ 
or  any  part  thereof,  other  than  the  owner  of 
land  making  the  applieatioa*  shall  pay  the  ntoA 
into  the  Bank  of  ^aglMid  or  into  some  bank 
in  Scotland  establish^  hv  act  of  parliameat  or 
royal  charter^  or  ia.Ir«^ainto  the  Bank  of  Xre» 
land,  as  the  case  may  be,  or  into  some  conve- 
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nient  branch  bank  thereof  respectivelyy  to  be 
specified  by  the  CommisBioners  in  their  certifi. 
cate  of  allowance  of  the  application ;  and  such 
payment  or  payments  shall  oe  made  to  the  credit 
of  the  Commissioners  to  an  account  the  title 
whereof  shall  be  named  in  said  last-mentioned 
certificate,  and  such  monies  shall,  until  duly 
applied  under  this  act,  be  the  property  of  the 
(commissioners ;  but  nevertheless  tne  Commis- 
sioners, observing  the  rules  and  regulations  of 
this  act,  shall  not,  either  collectively  or  indiri- 
dually,  be  answerable  for  any  monies  which 
shall  have  been  paid  into  the  said  banks  or  any 
of  them,  or  any  Dranch  thereof. 

8.  That  in  any  case  where  more  than  one 
party  shall  be  willing  to  contribute  toward 
such  advance,  the  applicant,  if  willing  to  con- 
tribute thereto,  shall  have  the  preference  as  a 
lender,  or  shall  be  entitled  to  name  the  party  or 
parties  who  shall  have  such  preference ;  and 
the  Commissioners  shall  be  entitled  to  name 
the  minimum  amount  to  be  paid  into  the  bank 
as  one  contribution  towards  such  advance ;  and 
upon  each  contribution  being  paid  into  the 
bank  a  banker's  certificate  for  the  same,  in  a 
form  to  be  from  time  to  time  approved  of  by 
the  Commissioners,  shall  be  delivered  to  the 
parties  paying?  in  tbe  same,  and  thenceforth 
such  parties  shall  not  be  concerned  to  see  to  the 
application  or  suffer  for  the  misapplication  of 
the  amount  for  which  such  banker's  certificate 
shall  have  been  taken. 

9.  That  unless  such  contribution  shall  have 
been  paid  into  the  bank  in  contravention  of  the 
aforesaid  provisions  as  to  priority  of  right  to 
contribute  (in  which  case  the  amount  thereof 
shall  be  repaid),  the  bankers'  certificates  for  the 
same  shall  be  transmitted  to  the  office  of  the 
Commissioners,  who  shall  in  exchange  for  the 
same,  issue  a  grant,  in  such  form  as  they  shall 
deem  fit,  in  their  name  and  under  their  seal  to 
the  party  or  parties  named  in  each  such  certifi- 
cate (if  more  than  one,  as  joint  tenants),  his  or 
their  executors,  administrators,  or  assigns,  of  a 
rent-charge  to  be  issuable  out  of  the  land  in 
respect  whereof  such  advance  shall  have  been 
authorized,  or  out  of  such  part  thereof  to 
be  specified  in  such  grant  as  the  Commis- 
sioners shall  think  proper  and  sufficient, 
such  rent- charge  to  be  personal  estate,  and  to 
commence  on  the  day  of  the  date  of  such  bank, 
er's  certificate,  and  to  be  payable  by  half-yearly 
payments  for  and  during  the  term  of  22  years. 

^  10.  That  in  cases  where  the  owner  of  land 
himself  shall  advance  the  money  or  part  of  the 
money  for  the  purposes  of  this  act,  the  Com- 
missioners, on  being  satisfied  by  a  report  of  an 
assistant  commissioner,  surveyor,  or  otherwise 
that  the  money  advanced  by  such  ownet  has 
been  duly  expended  upon  tiie  drainage  works 
sanctioned  by  the  Commissioner  to  be  executed, 
or  upon  any  part  thereof  which  mW,  indepen- 
dentlv  of  the  part  remaining  unexecuted,  be 
complete^  in  itself,  and  upon  the  expenses 
thereof,  includinjr  the  expenses  of  Commis- 
sioners and  their  officers  of  and  incident 
to  the  application  for  an  advance,  and  that 
the  works  will  be  durable  and  effectual,  and 
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produce  an  improvement  in  the  yeailv  value  of 
the  land  exceeding  the  amount  of  the  yearly 
charge  which  can  be  made  under  this  act  in 
respect  of  such  grant,  shall  issue  a  grant,  m 
such  form  as  they  shall  deem  fit,  in  thdr  name 
and  under  their  seal,  to  such  owner  of  land,  or 
to  some  other  person  or  persons  to  be  noim- 
nated  by  him  or  by  his  executors  or  adminis- 
trators, of  a  rent-charge  to  be  issuable  out  of 
the  lands  in  respect  whereof  such  advance  shall 
have  been  made,  or  out  of  such  part  thereof  lo 
be  specified  in  such  grant  as  the  Commissioo- 
ers  shall  think  proper  and  sufficient,  snch 
rent-charge  to  be  personal  estate,  and  to  com- 
mence on  the  day  on  which  such  monev  sball 
be  reported  to  have  been  duly  expenaed  as 
aforesaid,  and  to  be  payable  by  half-yeariy 
payments  for  and  during  the  term  of  22  yean, 
and  in  all  other  respects  to  be  on  the  same 
footing  as  a  grant  of  a  rent-charge  to  any  third 
person. 

11.  That  in  any  case  where  the  amount  to 
be  raised  shall  be  contributed  in  several  samS) 
and  several  bankers'  certificates  shall  have  been 
taken  for  the  same,  it  shall  be  lawful  for  the 
Commissioners  to  apportion  the  land  in  respect 
whereof  such  loan  shall  have  been  authorized, 
or  so  much  thereof  as  the  Commissioners  shall 
think  a  sufficient  security  for  the  rent-charges 
to  be  granted,  in  such  manner  as  that  one  or 
more  of  the  rent-charges  to  be  granted  for 
such  bankers*  certificates  may  issue  exclusivelv 
out  of  any  definite  portion  or  portions  of  such 
land  in  absolute  exoneration  of  the  remidnder 
thereof. 

12.  That  if  it  shall  be  represented  to  the 
Commissioners  that  the  land  charged  with  any 
rent- charge  under  this  act  is  occupied  in  sepa. 
rate  farms,  or  shall  have  become  the  property 
of  separate  ownere,  or  that  the  owner  tnereof  is 
entitied  thereto  under  separate  titles  or  for  dis- 
tinct and  separate  interests,  or  is  desirous  to 
sell  or  dispose  of  a  part  or  parts  of  such  land, 
or  that  for  any  other  reason  it  will  be  desirable 
that  such  rent-charge  shall  be  apportioned,  it 
shall  be  lawful  for  the  Commissioners,  with 
the  consent  of  the  owner  or  owners  of  the  land 
charged  with  such  rent-charge,  by  order  under 
the  seal  of  the  Commissioners  to  apportion 
such  rent-charge  so  that  a  separate  and  dis- 
tinct rent-charge  may  become  charged  on  snch 
separate  farm,  or  on  the  land  of  each  owner, 
or  on  the  land  held  under  each  separate  title 
or  for  each  distinct  or  separate  interest,  or  on 
the  part  or  each  part  which  the  owner  is  de- 
sirous to  sell  or  dispose  of  and  the  part  in* 
tended  to  be  retained  by  him,  or  on  other  se- 
parate parts  of  the  said  lands,  but  so  that  no 
rent-charge  under  such  apportionment  shall 
be  less  thaii  20s, ;  provided  that  the  Commis- 
sioners shall  and  they  are  hereby  directed,  be- 
fore making  any  such  order   of  apportion- 
ment, to  see  that  due  notice  of  the  inteoded 
apportionment  shall  have  been  given  to  the 
parties  entitied  to  give  a  receipt  for  the  said, 
rent-charge,  ot  some  or  one  of  them.  In  order 
that  they  or  he  may,  if  necessary,  dispute  sach 
apportionment. 
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13.  That,  subject  to  the  proTidons  herein* 
after  contained  as  to  the  registry  of  srants  of 
rent-charges  on  lands  in  Scotland,  Middlesex, 
or  Yorkshire,  or  in  Ireland,  everv  such  rent- 
charge  shall  without  reference  to  toe  title  of  the 
parties  making  such  application  (as  to  which 
the  allowance  of  such  application  by  the  said 
Commissioners  shall  be  conclusive),  be  a  valid 
and  indefeasible  charge  upon  the  land  com- 
prised in  the  grant  thereof  by  the  said  Com- 
missioners, subject  only  to  tithe  rent-charges, 
land  tax,  local  rates  and  taxes,  quit  or  ehief 
rents  incidental  to  tenure,  and  charges  created 
or  to  be  created  under  any  act  authorizing  ad- 
vances of  public  money  for  drainage  or  the  im- 
provement of  lands,  and  prior  to  all ,  other 
charges  whatsoever. 

14.  That  as  to  lands  in  Middlesex  or  York- 
shire, or  in  Ireland,  all  grants  of  rent-charges 
thereon  to  be  made  in  pursuance  of  th^  act 
shall  be  registered  in  the  same  manner  re- 
spectively as  if  such  grants  were  made  by  deed 
by  the  absolute  owner  of  such  lands  without 
the  aid  of  this  act,  and  shall  be  liable  to  be 
postponed  in  point  of  priority  to  subsequent 
deeds  and  conveyances,  in  the  same  manner 
and  to  the  same  extent  respectively  as  if  such 
grants  were  made  by  such  absolute  owner,  and 
without  reference  to  this  act ;  and  all  grants  of 
rent-charges  on  lands  in  Scotland  shall  be  re- 
ffistered  in  the  general  or  particular  register  of 
Sasines. 

15.  That  as  to  lands  in  England  or  Wales 
such  rent-charges  shall  be  recoverable  in  the 
same  manner  as  a  rent-charge  in  lieu  of  tithes 
under  the  act  of  the  6  &  7  Wm.  4,  c.  7  l;i  in- 
tituled "An  Act  for  the  Commutation  of 
Tithes]  in  England  and  Wales,''  is  xecoyerable^ 
but  so  nevenheless  that  as  against  persons 
who  at  the  time  of  the  taking  of  the  cerdficate 
for  the  contribution  in  respect  of  which  such 
rent^charges  shall  have  been  grante4»  or>  in 
the  case  of  an  advance  bv  an  owner  of  land  at 
the  time  of  the  grant  of  his  rent-charge,  shall 
have  been  any  such  tenant  for  life  or  liivesi  or 
years,  as  is  excepted  from  the  definition  .of  the 
term  owner  of  lands  in  the  said  act  of  the. 6  &  7 
Wm.  4,  c.  71,  and  shall  not  have  concurred  in 
such  application  for  a  loan  or  advance  as  .afpre- 
saids  the  party  entitled  to  such  rentrcbarge 
shall  not  during  the  subsistence  of  such  tenancy 
or  term  be  entitled  to  any  further  or  other 
remedy  for  the  recoven^  thereof  than  if  he  were 
Qititled  to  the  immemate  legal  reversion  ex- 
pectant on  the  determination  of  such  tenancy 
or  term ;  and  any  rent-charge  which  shall  be- 
come charged  on  land  in  Ireland  by  virtue  of 
this  act  shall  be  recoverable  by  the  same  means 
and  in  the  same  manner,  and  with  the  like 
remedies  for  the  recovery  thereof,  in  all  re- 
spects as  a  rent-charge  in  lieu  of  tithe,  charged 
on  the  same  lands  is  now  recoverable  under 
and  by  virtue  of  an  act  passed  in  th,e  session 
of  parliament  holden  in  the  1  &  2  Vict^  c.  109^ 
*'  intituled  "  An  Act  to  abolish  CompoaUions 
for  Tithes  in  Ireland,  and  to  substitute  rent- 
charges  in  lieu  thereof,  and  the  fieveml  acts 
passed  for  amending  the  same." 


16.  That  as  to  lands  in  Scotland  every  rent- 
charj^e  which  shall  become  charged  on  land 
by  virtue  of  this  act  shall  be  recoverable  by 
the  same  means  and  in  the  like  manner  in 
all  respects  as  if  any  feu  duty,  or  rent  or  an* 
nual  rent,  or  other  pavment  payable  out  of 
the  same  lands,  woula  be  recoverable,  but 
shall  be  subsequent  in  order  of  charge  to  any 
feu  duty, 

17.  That  if  any  tenant  or  occupier  at  a  rent 
join  in  the  apolication  for  an  improvement,  or 
by  writing  unaer  his  hand  signify  to  the  Com- 
missioners, or  to  any  assistant  commissioner, 
surveyor,  or  engineer,  his  consent  to  become 
charged  with  the  charge  or  an  apportioned  part 
thereof,  such  tenant  or  occupier  shall  during 
his  tenancy  or  occupation  be  liable  to  pay  the 
charge,  or  an  ajpportioned  part  thereof,  as 
herein-after  mentioned;  and  in  case  the  ap- 
plication be  made  for  a  charge  in  respect  of 
the  improvement  as  well  of  other  land  as  of 
the  land  included  in  such  tenancy  or  occupa- 
tion, the  Commissioners  may,  upon  such  con- 
currence or  consent  of  such  tenant  or  occupier, 
by  any  certificate  to  be  made  in  pursuance  of 
this  act,  or  by  a  separate  order  of  apportion- 
ment, declare  what  portion  of  the  whole  rent- 
charges  or  rent-charge  payable  in  respect  of 
the  improvement  shall  oe  payable  by  such 
tenant  or  occupier,  during  his  tenancy  or  oc- 
cupation, in  respect  of  the  probable  improve- 
ment of  the  land  included  m  his  tenancy  or 
occupation ;  but,  except  as  aforesaid,  every 
tenant  or  occupier  who  pays  such  charge  shall 
be  entitled  to  deduct  the  amount  thereof  from 
the  rent  payable  by  him  to  the  reversioner, 
and  shall  oe  allowed  the  same  in  account  with 
him. 

18.  That  no  arrears  of  any  rent-charge  cre- 
ated under  this  act  shall  be  recoverable  after 
the  expiration  of  three  years  from  the  time 
when  tne  same  became  payable,  and  no  interest 
shall  be  recoverable  in  respect  of  any  arrears  of 
any  such  rent*charge. 

19.  That  no  proprietor  of  an  entailed  estate 
in  Scotland  shaH  be  held  to  have  contravened 
the  conditions  of  the  entail  by  reason  of  having 
availed  himself  of  the  provisions  of  this  act, 
and  no  rent-charge  imposed  or  created  on  any 
entailed  lands  in  Scotland  under  the  authority 
of  this  act  shall  be  made  use  of  as  a  ground 
for  adjudging,  selling,  or  evicting  such  lands 
or  any  part  thereof,  contrary  to  the  provisions 
and  conditions  of  the  entail,  but  every  such 
rent-charge  shall  be  a  good  and  effectual 
charge  upon  and  against  such  entailed  lands  to 
every  other  effect,  and  upon  and  against  the 
rents  and  profits  thereof. 

20.  That  the  rent-charge  by  virtue  of  this 
act  to  be  charged  on  any  land  shall  not  be 
deemed  such  an  incumbrance  as  shall  preclude 
a  trustee  pf  money  held  in  trust,  and  with  a 
power  for  the  investment  thereof  in  the  pur- 
chase of  land  or  on  mortgage,  from  inventing 
the  same  in  a  purchase  of  or  upon  a  mortgage 

iof  such  land  so  charged,  unless  the  terms  of 

'such  trust  or  power  shall  expressly  provide 

that  the  land  to  be  so  purchased  or  taken  in 
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mortgage  shall  not  be  sabject  to  any  rent, 
charge  nnd'er  the  provisions  of  this  act 

?1.  That  as  between  the  several  parties  lo- 
tsrested  in  any  Isad  char|^  with  a  rent-charge 
under  this  act  sneh  parties  shall  respectivtty 
"he  boand  to  keep  down  and  discharge  the  pay- 
ments thereof  as  if  the  same  were  interest  pay- 
able upon  a  mortgage  in  fee  on  snch  lands. 

22.  That  the  expenses  in  the  secondly  above- 
recited  act  particularly  mentioned  as  to  be  in- 
chided  among  the  expenses  of  works  of  dnan- 
age  shall,  aa  well  as  in  lands  in  Ireland  as  to 
lands  in  Great  Britain,  be  deemed  to  be  and 
may  be  inclnded  among  the  expenses  of  works 
of  drainage  in  respect  of  a  loan  or  advance 
made  under  the  provisions  of  this  act. 

23.  That  the  Commissioners  shall  as  they 
see  occasion  cause  the  works  to  be  inspected 
by  a  Commissioner,  assistant  commissioner, 
•urveyor,  or  engineer,  or  other  officer,  to  ac- 
certain  the  due  execution  of  such  works,  and 
luch  Commissioner,  assistant  commission^:, 
•urveyor,  or  engineer  respectively  may  reauire 
Ae  production  of  such  vouchers,  bills  ol  ac- 
count, or  other  documents  as  may  enable  him 
to  ascertain  such  due  execution,  and  the 
amount  of  the  expense  winch  shall  have  been 
actually  incurrea  in  the  execution  of  such 
work. 

24.  That,  with  the  exception  of  cases  where 
flie  owner  (^  land  shall  himself  advance  money, 
«nd  the  expenses  shall  be  paid  thereout,  for 
Which  provision  is  herein-before  made,  all 
monies  which  shall  be  payable  on  account  of 
the  works  to  be  executed  under  this  act,  and 
all  expenses  to  be  incurred  by  the  said  Com*- 
missioners  or  their  officers  of  or  incident  to 
the  application  in  pursuance  whereof  such 
monies  shall  have  been  authorized  to  be  raised, 
or  any  proceedings  taken  or  works  done  in 
consequence  thereof^  shall  be  paid  by  means  of 
cheques,  to  be  from  time  to  time  drawn  by  the 
«dd  Commissioners  on  the  bank  wherein  the 
monies  advanced  on  account  of  such  works 
shall  have  been  deposited,  and  be  paid  out  of 
•ttch  monies :  Provided  always,  that  no  such 
]Niyment  shall  be  made  unless  the  said  Com- 
missioners shall  be  satisfied  that  such  works, 
or  any  part  thereof  which  will,  independently 
of  the  part  remaining  unexecuted,  be  complete 
in  itself,  wQl  be  durable  and  effectual,  and  pro- 
duce an  improvement  in  the  yearly  vniue  of 
the  land  exceeding  the  amount  of  the  yearly 
charge  which  will  be  made  under  this  act  in 
xespect  of  such  payment. 

25.  That  where  it  shall  appear  to  the  Com- 
missioners that,  by  reason  of  the  circumstances 
of  the  land,  or  the  neglect  of  the  owner,  or 
Otherwise,  any  proposed  works  in  respect  of 
which  money  shall  have  been  paid  into  any 
•nch  bank  as  aforesaid  and  a  rent^harge  shaU 
have  been  granted  under  this  act,  cannot  be 
necuted,  or  that  for  any  other  cause  all  or  part 
of  such  money  will  not  be  applied  under  the 
lirovislons  herein-before  contained,  such  money, 
or  such  part  thereof  as  last  aforesaid,  shall  be 
•lyKed,  by  or  under  the  direction  of  the  Com- 
missioners, to   indemnify  against  the   rent* 


charge  granted  in  reapect  of  aoch  nwoey  ^^ 
persona  Qabte  to  pay  the  same,  but  so  thatao 
part  of  auch  money  be  paid  to  the  ownm  upon 
whose  application  such  money  shaU  have  Men 
advanced,  or  his  repretentativea^  uatil  all  other 
persons  liable  to  pay  such  rent-charge  sluS 
have  been  indemnified  against  the  same  or 
! released  therefrom:  an'  ror  the  purposes  «f 
this  provision  the  Commissioners  may  mrest 
an  or  any  part  of  the  money  applicable  to  tn- 
denmity  as  aforesaid  in  the  public  funds,  and 
may  invest  and  accumulate  the  dSvidendi  aris- 
ing from  such  investment,  and  may  out  of  sudi 
monies,  or  the  inveetments  thereof,  purchase 
any  government  annuity  or  anouities^  for  aoj 
term  of  years,  and  may  apply  and  dispose  of 
such  money,  and  such  investments,  dividenda, 
and  accumulations  in  repurchasing  aO  or  anj 
part  of  the  rent-charge,  or  otherwise  M)plj  tke 
same  to  such  indemnity  as  afoiesaia  as  tb 
circumstances  may  require:  Provided  alwa^ 
that  where  part  only  of  the  money  paid  into  any 
such  bank  as  aforesaid  has  become  applicaUc 
under  the  provisions  herein-before  contained, 
but  the  worics  in  respect  of  which  such  money 
was  so  paid  have  been  fully  executed^  or,  pait 
only  of  such  works  havine  been  executed,  the 
Commissioners  are  satisfied  that  such  pait 
thereof  will  independently  of  the  part  remaior 
ing  unexecuted,  produce  an  improvement  in 
the  yearly  value  of  the  land  excee^n^;  the 
whole  amount  of  the  rent  charge,  and  that  it 
will  not  be  expedient  to  execute  the  remainder 
of  such  works,  the  part  unapplied  of  mdi 
money  shall  be  applied  rateably  to  indemni^ 
as  well  the  owner  upon  whose  appHcation  ana 
money  shall  have  been  advanced  as  ill  the 
other  persons  hable  to  pay  the  lent-chaige. 

26.  That  the  provisions  of  Che  said  firsts 
recited  act  as  to  upholffing  dnins,  and  keepini 
clean  and  open  the  outfafie  of  drains,  shaff  he 
deemed  to  be  incorporated  in  this  ad,  and 
shall  apply  to  the  drains  and  outfclla  to  he 
made  under  the  provisions  herein  contained. 

27.  That  it  shall  be  lawful  lor  the  Commis- 
sioners and  they  are  hereby  required  to  keep  t 
rep^iater  of  all  certificates  of  allowances  of  ap- 
plications or  other  certificates  which  they  shiS 
issue  under  this  act,  and  of  all  grants  of  and 
orders  for  apportionment  of  rent -charges;  and 
the  said  register  may  be  perused  at  all  reasoih 
able  times  oy  any  person  wterevted  in  the  land 
charged  bv  any  such  grant,  or  to  which  aor 
such  certincate  or  order  of  appointment  shall 
T^te. 

28.  That  all  notices  by  the  said  redted  acts 
or  this  act  directed  or  authorized  to  be  givtn 
by  the  Commissioners  may  be  given  by  the 
secretary  of  the  Commissioners,  or  any  piwop 
authoriaed  in  that  behalf  by  the  Comfflis- 
sioners. 

29.  That  where  a  description  of  land  by  R- 
ference  to  any  former  or  other  document, 
whether  issued  in  pursuance  of  this  act  ox  noC 
shall  be  considered  by  the  Comnussioners  to 
be  otherwise  sufficient  fbr  the  purposes  of  a^ 
certificate,  (r&nt,  or  order  to  be  issued  under 
this  act,  it  shaU  not  be  necessary  for  the  ptf- 
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poses  of  r^gktratioa  or  lor  any  other  purpoao 
that  tiM  land  to  be  afl5ected  by  any  8uch  cer- 
tificate, grant,  or  order  shall  be  apeciied  or 
dMcribed  therein  otherwise  tian  by  reference 
to  some  soch  former  or  otber  document  as 
aforesaid. 

30.  And  fog  the  amendment  of  the  aaid  first- 
recited  act,  be  it  enacted.  That  in  every  case  in 
which  any  owner  of  land  charged  with  a  rent- 
chari^e  under  the  pvovisiona  thereof  shall  re- 
deem such  rent*charge  in  manner  therein  pro- 
vided, it  shaD  be  lawful  for  the  Commisaioners, 
by  the  certificate  of  such  redemptioQ>  to  declare 
that  the  annual  rent-charge  shaU  continue  a 
charge  upon  such  land  for  the  remainder  of 
the  term  for  which  the  same  was  created,  and 
^1  be  payable  to  the  aaid  owner  of  such  land, 
hk  executors,  administrators*  or  assigns,  and 
the  same  shall  thereupon  so  continue  to  be 
a  charge,  and  be  transousaible  aa  personal 
esute. 

31.  And  whereas  doubts  having  been  enter- 
tained under  the  said  recited  acts  whether  all 
the  lands  specified  or  comprised  in  the  pro- 
visional  certificate  issued  under  the  said  acts 
mtist  not  be  comprised  in  the  certificate  of  ad- 
vance, or  in  each  and  every  or  some  or  one  of 
the  certificates  of  advance,  where  more,  than 
one  is  issued  under  the  same  acts  in  respect 
of  the  works  referred  to  in  the  same  provi- 
sional certificate :  Now  be  it  enacted  and  de- 
^ared,  That  it  shall  be  necessary  to  include  in 
the  certificate  or  respective  certificates  for  ad- 
vance to  be  issued  under  the  siud  acta  ia  ve- 
S(«ct  of  the  works  referred  to  in  any  pro- 
YisioDal  certificate,  such  part  or  parts  only  of 
the  lands  specified  or  comprised  m  such  pro- 
visional ceruficate  as  the  said  Commissioneis 
shall  consider  proper  and  sufficient  to  be  oom- 
I>nsed  in  such  certificate  of  advance  or  resnec- 
uve  certificates  of  advance,  and  the  provisions 
of  the  said  thirdlv-recited  act  aa  to  description 
hj  reference  shall,  as  far  a&  circumatancea  will 
^oxait,  apply  to  the  land  actually  comprised  in 
M]r  such  certificate  of  advance,  aa  efiTectually 
^  if  the  same  had  comprised  the  whole  of  the 
lands  specified  or  comprised  in  the  provisional 
certificate. 

^2.  That  ID  the  interpretation  of  thia  act  the 
vords  *'the  Commissioners'*  or  "the  said 
^^oomussionera  **  shall,  aa  regarda  lands  in 
Great  Britain,  mean  the  Inclosure  Commia- 
Qioners  for  England  and  Wales,  and  aa  regards 
anda  in  Irehmd,  the  said  Q>nimisaioners  «f 
public  worka  is  Ireland;  the  words  *' owner 
of  land"  8haII»  aa  to  land  in  England  and 
^ales,have  the  same  n&eaning  for  the  purposes 
of  this  act  aa  ia  given  to  the  worda  "owner  ol 
jtods  -  in  the  said  act  of  the  7th  year  of  Wit 
^  the  4th  for  the  Commutation  of  Tithea  in 
*«H?Iand  and  Wales,  for  the  purposeof  such  act; 
and  the  worda  *'  owner  of  land  "  dhall,  aa  to 
land  in  Scotland,  mean  or  include  every  fiar» 
Bferenter,  heir  of  entail,  husband  ofamanied 
ll^an  seised  in  her  own  right,  tutor,  curator, 
w  other  |(iiardian  for  anjr  infknt.  minor,  lu- 
^^^  or  idiQt,  fatuous  or  tnxioas  parson,  and 
every  trustee  who  respectively  shall  be  in  the 


actual  possession  of  the  land  or  in  receipt  of 
tike  rents  parable  on  the  tacks,  leasee,  or  t«- 
nanciea  or  tne  lenanCa  ni  nie  actnal  poaseeaiMi 
thereol^  and  aWI  indndir  any  corpuialiaa.; 
and  the  words  "  owner  of  land "  eknH,  arita 
lands  in  Ireland,  mean  and  include  such  person 
as  under  the  said  act  passed  in  the  1  ft  2  vict. 
c.  109,  intituled  ''An  Act  to  abolish  Gompo- 
sitions  for  Tithes  in  Ireland,  and  to  sobatitnt^ 
Rent- charges  in  heu.  dlereol,'*  sha8  have  tito 
first  estate  of  inheritance  or  other  estate  on  in- 
terest equivalent  to  a  perpetual  estate  or  hiter- 
cet  tbenin;  snd  also  any  taMal  in  d«wtf  or 


by  the  cnrtew,  or  any  perm  hamg  nndar  the 
Unutationa  of  anf 


aettlfinent  by  deed,  will,  i 


of  parliament,  or  otherwise,  any  eatate  for  Ele 
or  other  particular  estate  thereby  created  or 
limited  out  of  or  in  any  estate  of  inheritance,  or 
ontof  or  in  any  such  eatate  or  Bntanat  aa  by 
or  nnder  the  add  lant-asntaontd  act  in  lo  w 
deesed  eqnbalent  to  a  perpeknal  ei 
and  also  a  knaband  of  & 
in  her  own  ri|pi^  and  nw  j 
dian  of  any  infant,  or  comaillan  of  any  stssK 
or  lunatic,  and  any  trustee  or  truateea  in  the 
actual  possession  or  in  the  receipt  of  the  renia 
as  to  any  such  estate  or  interest  aa  last  afora- 
said,  and  shaU  include  a  corpora^on ;  snd  tno 
word  **  person  '*  shaR  menu  and  mHnde  any 
body  corporate,  aggregate,  or  sole,*  an  waB  aa 
an  mdividual;  and  any  word  importinf  the 
singular  nomber  oidy  shall  also  mean  axid  ia^ 
dude  the  plnral  number,  and  any  word  impoi|p> 
ing  Uie  masculiae  gender  shall  alao  imporl  thn 
feminine  giander^ 
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LAW. 


OP  THE 


TBI  niNa  OF  COURT. 

Ova  knt  atmot  frMi  the  ivgnlaftiuin  cf 
the  Inns  nfCnvt,  daMii  vith  the  raig»«f 
Elizabeth.  We  come  nesl  to  tkniinitfif 
Jamea  the  1st,  in  the  I2th  year  of  vlnne 
reign  we  find  it  recited  ia  ooe  of  the  or dfiri 
rdnting  to  tke  Inna  of  Oonrt— 

^'Tliad  tiie  hntitufcion  of  thtae  aocMtian 
was  ordanwd  diieiy  for  t)M  prafeanien  nf 
the  law,  and  in  a  aeeond  degree  for  thn 
eduoation  of  tbe  anna  and  jontk  of  riper 
yeara  of  the  nobility  and  gentry  of  thh 
realm  i^  and  in  no  aort  for  the  lodging  ov 
abode  of  gentlemen  of  the  country,  wmch, 
it  it  shouM  be  suffered  were  to  dtaparage 
the  said  societies  and  to  turn  them  from 
ImpHid  to  dtvemaria,  it  waa.  thexvftxre 
ofdamd-^ 

''^That  no  knight  or  gentleman,  foreigner  or 
^[acontinuef,  shall  be  admitted  or  allowed  to 
lodge  in  any  of  the  sodetiea  aforesaid,  or  to  bo 
in  common,  except  he  be  an  allowed  utter  bar- 
rister*** 

Aigain  it  ia  reeitod,  Ihait  the  enr  giaaft. 
multitude  in  any  vocation    or  profeaana 
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doth  but  bring  the  same  into  contempt,  and 
that  an  exceanre  number  of  lawyeca  may 
have  a  farther  incooTenienoe  in  respect  of 
multiphring  of  needlesa  aoita,  it  is  therefore 
ordered— 

''That  there  shall  not  be  called  to  the  barr 
in  any  one  year,  by  readers  or  benchers  in  any 
one  society,  above  the  number  of  eiffht,*  or  ac- 
cording to  that  propoxtion,  bang  of  continu- 
ance, and  having  done  the  exercises  according 
to  the  orders  of  the  several  houses." 

It  is  also  stated,  that  the  over  early  and 
hasty  practioe  of  utter  barristers  doth  make 
them  less  grounded  and  sufficient,  'whereby 
the  law  may  be  disgraced  and  the  dyent 
prejudiced. 

**  Therefore  it  is  ordered,  That  for  the  time 
to  come  no  utter  barrister  begin  to  practise 
publicly  at  any  barr  at  Westminster,  until  he 
hath  been  three  years  at  the  barr,  except  such 
utter  barrister  that  have  been  readers  in  some 
houses  of  Chancery." 

Reciting  also,  that  the  maintaining  of 
the  readings  in  Innes  of  Court  and  Cnan- 
cery  in  their  due  execution,  is  a  principal 
means  to  breed  and  increase  learning,  it  is 
ordered — 

^'That  no  single  reader  in  any  house  of 
Court,  shall  give  over  his  reaaing  before 
Wednesday  in  the  third  week.  And  that  the 
readers  of  every  house  of  Chancery  shall  read 
in  nerson,  and  not  by  deputv,  both  in  Term 
ana  vacation,  except  hj  the  oeputation  by  the 
bench  of  the  Term  before," 

In  the  6  th  of  Charles  the  1st  it  was 
ordered,  that  the  Innes  of  Chancery  shall 
hold  their  government  subordinate  to  the 
benchers  of  the  Innes  of  Court  unto  which 
they  belong.  Amongst  other  matters,  it 
was  directed,  that 

**  In  case  any  attome^f,  clerk,  or  oflScer  of 
any  Court  of  Jastice,  being  of  any  of  the  Innes 
of  Chancery,  shall  withstand  the  mrection  given 
by  the  benchers  of  Court,  upon  complaint  of 
the  Innes  of  Chancerv,  shall  witbstana  the  di- 
rection given  by  the  benchers  of  Court,  upon 
complaint  thereof  to  the  judges  of  the  Court 
in  which  he  shall  serve,  ne  shall  be  severely 
^punished,  cither  by  fore-judging  from  the 
Court,  or  otherwise  as  the  case  shiul  deserve." 

In  the  Society  of  Gray's  Inn  it  waa  also 
ordered— 

^<1.  None  shall  be  called  to  the  bar  but 
such  as  be  of  convenient  continuance,  and  have 
performed  egercises  three  years  before  thev  be 
called,  that  is  to  say»  have  gone  abroaa  to 
grana  moots  six  timies,  have  mooted  at  the 
utter  bar  in  the  library  six  times,  and  have 

•  Four  times  that  number  are  now  called 
sjmost  every  Term  in  several  of  the  Inns  of 
Courts 


put  cases  at  belts  in  Term  six  times,  mi 
thereof  bring  due  certificate— of  the  first,  from 
the  reader,  the  andent  that  goeth  with  him, 
and  the  piincipal  in  the  Innes  of  Chancery;  of 
the  second,  from  those  two  that  sit  at  the 
bench ;  and  of  the  third,  from  those  tinee  that 
sit  at  the  bolt. 

«'  9.  The  utter  banisters  which  shaH  bs 
called  at  one  reading  shiA  not  exceed  the 
number  of  four,  and  if  the  reader  presume  to 
swear  axnr  more,  the  reader  shall  be  fined  by 
the  bencn ;  and  such  as  shall  be  sworn  after 
the  number  filled  shall  be  disabled  to  be  con- 
firmed, and  their  names  shall  be  g^ven  up  to 
the  judges  that  they  may  be  restratnted  from 

Eractice.  And  of  the  four  that  shall  he  called 
y  the  readers,  if  the  bench  do  disallow  anf, 
they  likewise  shall  be  disabled,  and  tbar 
names  also  pren  up  to  the  judges  to  Ac 
intent  aforesaid. 

"  3.  None  shall  be  called  to  read  in  r^d 
of  antiquity  or  course,  but  such  as  are  mea  of 
good  sufliciency  for  their  learning,  credU,  and 
iniegtiiy  to  serve  in  the  commonwealth;  and 
none  shall  be  admitted  to  read  ungle  that  bath 
not  been  a  continuer  both  in  four  terms  and 
two  readings,  by  the  space  of  one  whole  year 
next  before  his  readiajif.  And,  nevertheless,  it 
is  not  meant  but  their  serving  two  vacatkmi 
after  the  reading  according  to  former  orders 
shall  stand  and  continue. 

''  4.  The  names  of  such  as  have  doable,  or 
shall  read  double,  shall  be  given  to  the  jadgei 
who  had  promised  to  give  them  pre-eminence 
of  hearing,  after  Serjeants  and  her  Majesty's 
learned  counsell,  to  the  end  to  draw  them 
thereto  the  more ;  yet,  neveitheless,  the  calling 
to  double  readings,  or  otherwise  to  diapeosa 
therewith  is  left  as  heretofore  to  the  discrettaa 
of  the  bench. 

"  6.  Every  single  reader  shdl  continue  out 
his  reading  until  the  Friday  in  the  third  week, 
and  shall  observe  former  canders  touehing  mo* 
derating  of  excess  in  dyet. 

'*  6.  No  utter  barrister  shall  be  cdled  by 
letters,  or  for  any  reward,  and  any  one  that 
shall  bring  any  letter,  or  use  any  corn^ 
means,  diaU  be  ipio  facto  disabiea,  and  his 
name  shall  be  given  up  to  the  nidges,  to  the 
end  that  he  may  be  restrained  from  practice ; 
and  the  reader  that  calleth  him  shall  be  fined 
by  the  bench,  and  hia  name  also  given  to  the 
judges  for  his  further  rebuke. 

*'  7.  The  readers  in  Court  and  Chancery 
shall  make  their  cases  shoit^  not  contaioiii; 
above  three  points,  and  in  reading  in  Coortas 
much  upon  the  statutes,  as  may  be. 

"8.  The  pleadings  in  moots  both  in  the 
Hall  and  Library  and  Inns  of  Chancery,  by 
the  inner  barristers  shall  be  rehearsed  wtthotrt 
book,  and  in  no  wise  read ;  knd  so  likewise  bf 
the  first  of  t^e  utter  bairistets,  aad  by  the 
puisne  of  the  bench,  be  he  reader  or  otfaerwtf«» 
and  not  to  go  to  thecese  without  the  plAsdiqg 
recited." 

■We  also  fiiid  it  directed  tbatnone  shooH 
be  admitted  to  plead  at  any  of  ffc  C^ft' 


Ifom  (f  AtU^nuif§^-^NoU$  on  the  Ciremi^ 
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tti  WeHmiMter^  or  to  iuhteribe  ony  aetim, 
hill,  or  plea,  unless  be  be  a  reader,  or 
bencher  in  Court,  or  fire  years  utter  bar- 
risters, and  continuing  tbat  time  in  exercise 
of  learning  or  a  reiser  in  Chancery  two 
years  at  the  least.  So  none  were  to  be  al- 
lowed to  plead  before  theyu«^tce«  o/assizes, 
except  he  be  allowed  for  a  pleader  in  the 
Conrts  at  Westminster,  or  shall  be  allowed 
by  the  justices  of  assizes  to  plead  before 
them. 

LAW  OF  ATTORNEYS. 

ANSWERING  MATTERS  OF  AFFIDAVITS. 

According  to  the  old  practice,  an 
attorney  was  frequently  required,  upon 
motions  involving  his  professional  conduct, 
to  answer  the  matters  of  the  affidavits  filed 
against  him;  but  by  a  decision  of  the 
Court  of  Common  Pleas  on  the  7th  May, 
1847,  the  practice  appears  to  be  altered. 

In  a  recent  treatise,*  it  is  stated  that — 

"The  Courts  will,  in  many  casea^  when  the 
aUe^  conduct  of  an  attorney  is  not  sufficient 
to  jnstify  the  extreme  punishment  of  dismisial, 
call  upon  him  in  his  officialcapacity  to  answer 
affidavits  containiBg  char^  agatnat  him,  as  to 
matters  entrusted  to  him  in  that  capacity.  Re 
Knight,  1  Bingh.  91;  Parker  v.  Marshall, 
Loff.  271. 

"  It  is  the  practice  of  the  Courts,  in  the 
exercise  of  this  power,  to  give  the  attorney 
complained  against  full  time  to  answer  the 
J^uge  against  him,  in  the  same  term  in  which 
it  is  made,  and  it  cannot,  therefore^  be  made 
on  the  last  day  of  term,  (Baily  v.  Jtmnt,  1 
Cbitt.  Rep.  744;  Cobs  y.  Nibbeti,  ib.  745,) 
and,  for  obvious  reasons,  the  application  will 
not  be  granted  when  the  charge  amounts  to 
an  indictable  offence,  for  attorneys  cannot,  any 
au«e  than  other  persons,  be  called  on  to  cri^ 
nmmte  themselves,  (Knight  v.  Hall,  1  Bingh. 
143 ;  Short  Y.  Pratt,  1  Bingh.  102  ;  Roberteon 
V.  MiOs,  1  Dowl.  727,  N.  S. ;  Stephens  v.  Httf , 
ib.  669;  10  M.  &  W.  28;  111.  J.  (N.  S.) 
339,  Exch.);  but,  in  answering  the  affidavits, 
it  is  not  sufficient  meicly  to  deny  the  ehaiiges, 
bat  to  explain  the  transaction  to  which  it  re* 
lates ;  for  au  tncredible  story  would  subject  an 
attorney  to  an  attachmeat.  {Re  Crossky,  6 
T*R.70l.y' 

In  Belcher  and  others  v.  Goodered,  4 
Com.  B.  478,  on  an  application  against  an 
attorney  to  set  aside  a  judgment  of  nonpros, 
with  costs,  and  to  answer  the  matters  of 
the  affidavit,  IVUde,  C.  J.,  (p,  474)  said, 
''You  may  take  the  first  braiieh  of  the  rule^ 
bat  not  the  last  The  Cobfts  have  lon^ 
since  ceased  to  grant  rules  calling  upon 
attorneys  to  answer  the  matters  of  an  affi- 

*  Polling's  Law  of  Attorneys,  p.  223, 


davit.  The  usual  coura«  is,  first  to  dispose 
of  that  which  relates  t|f  the  suit,  and  then, 
if  the  circumstances  warrant  it,  to  move  to 
strike  the  attorneys  off  the  roll." 

Thb  is  evidently  a  just  and  proper  rule 
for  tihe  protection  of  attorneys ;  they  might 
otherwise  be  harassed  by  speculative  mo- 
tions to  gratify  that  feeling  of  hostility 
against  them  which  too  often  prevails.  The 
questions  in  a  client's  cause  should  not  be 
mixed  up  with  personal  applications  against 
the  attorney  himself.  If  he  be  amenable 
to  the  censure  of  the  Court,  the  complaint 
should  be  separately  heard,  and  of  course 
at  the  peril  of  costs  if  found  to  be  ill- 
founded.  The  other  decisions  relating  to 
the  Law  of  Attorneys,  contained  in  the 
"regular"  reports,  recently  published,  will 
be  found  in  our  Analytical  Digest,  at  p« 
453,  post.  


NOTES  ON  THE  CIRCUIT. 


HARD    CASES  MAKB   BAD   LAW. 

On  a  trial  on  the  Western  Circuit,  on  the 
aist  July,  relating  to  the  validity  of  a  lease  not 
executed,  as  it  was  alleged,  with  due  formali- 
ties ;  and  in  which  it  was  attempted  to  influ- 
ence the  jury  by  the  consideration  of  the  hard- 
ship of  the  case,  Mr.  Justice  Cresswell,  on  sum- 
ming up  said,he  advised  the  jury  to  dismiss  from 
their  minds  all  that  had  been  said  about  the 
hardship  of  the  case ;  for  he  had  been  in  the 
profession  a  good  many  years,  and  had  often 
heard  a  saying  that  ^'hard  cases  made  bad 
law" — the  meaning  of  which  was,  that  when 
once  people  began  to  consider  the  hardship  of 
particular  cases  instead  of  general  rules  of  kw, 
they  would  get  into  mischief  and  give  bad  ver- 
dicts— and  they  could  never  know  what  was 
behind  in  any  case  of  this  sort ;  it  might  be  a 
hard  case— they  conld  only  take  the  case  as  it 
was  put  by  the  counsel.  One  man  had  a  property 
for  life,  and  another  was  to  have  it  after  his 
death ;  but  if  the  tenant  for  life  went  through 
cert^n  formalities,  he  was  entitled  to  convey 
an  interest  to  some  other  person  after  his  own 
death,  and  agdnst  the  person  who  should  sue- 
ceed  him  in  the  reversion.  Now,  why  shoidd 
there  be  any  favour  shown  to  the  tenant  for  life 
or  his  lessee,  any  more  than  to  the  person  who 
came  in  after }  It  was  the  same  case  as  that 
of  a  will.  A  man  might  convey  his  property 
away  if  he  pleased,  and  deprive  his  immediate 
heir,  but  his  wi^  must  be  executed  with  certain 
formalities ;  but  if  he  did  not  do  so  strictly, 
why  should  they  wish  the  will  to  take  effect  to 
divert  the  property  from  the  course  of  descent 
pointed  out  by  the  law  of  the  land  ?  The  heir- 
at-law  might  think  himself  hardly  dealt  with 
if  his  ancestor  made  a  will  to  take  away  his 
estate ;  and  so  the  devisee  might  think  it  hard 
if  the  tvill  were  not  executed  in  due  fotm.  The 
only  way  was  to  administer  the  law  as  they 
found  it,  and  if  the  law  was  a  bad  one,  let  it  be 
altered  by  those  who  had  the  power  to  make 
laws.    Doe  d.  Biddulph  v,  Courtney. 
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THs  cinourr  in  thi  ssion  of  chas.  ii. 

The  judges  on  Circuit,  with  the  whole  body 
ai  bftncMters,  attoriMys,  clerks,  and  serving 
■m  rode  on  honehack  from  Newcastle  to 
Carlisle  armed,  and  escorted  by  a  strong 
Kmd  under  the  command  of  tbe  sheriffs.  It 
was  necessary  to  carry  premskuis,  for  the 
country  was  a  wilderneas  which  afforded  no 
supplies.  The  spot  whore  the  cavalcade 
baited  to  dine  unaer  an  immense  oak  is  not 
yet  forgotten.    IQu.  the  locality  of  this  oak.] 

Wkbin  the  memory  of  some  who  are  still 
lifring,  the  sportsman  wandered  in  pursuit  of 
pme  to  the  soweea  of  the  Tyne,  found  the 
beaths  round  Keddar  Castle  peopled  by  a  race 
acarcely  leas  savage  than  the  Indians  of  Cali- 
fornia, and  heard  with  surprise  the  half-nakdi 
^fomen  chaunting  a  wild  measure,  while  the 
men  with  brandished  dirks  danced  a  war 
dance.  (See  Sir  W.  Scott's  Journal,  Oct.  7, 
1827,  in  his  life  by  Lockhart.)  1  Macaulay's 
History  qf  England^  285. 

aiR  SJIWARD   COK&  AND  THE   DOCTOBS. 

Sir  Edward  Coke  bnag  very  infirm  in  body, 
a  friend  of  his  sent  him  two  or  three  doctors 
to  regulate  his  health,  whom  he  told  ^t  he 
iiad  never  taken  physic  since  he  was  bom,  and 
woidd  not  now  begin,  and  that  he  had  now 
upon  him  a  disease  which  all  the  drugs  of 
Asia,  the  gold  of  Africa,  the  silver  of  America, 
nor  all  the  doctors  could  cure,— old  age. 
— Letter  from  the  Rev.  Mr.  Mead,  Jan.  30, 
1630,  1.  CoKrf  and  Timee  of  Ckartes  the 
First,  2  voL,  93,  4. 

WHEN   OF  AGE  I — A  PARADOX. 

That  of  two  persons  bom  throe  miuutes  apart, 
one  may  attain  majority  three  days  before  the 
other. 

Thus,  twins  born  within  a  ftw  seconds  of 
each  other,  one  attains  his  age  and  wills  away 
Ids  property,  whilst  the  other  who  survives  him 
jnst  three  whole  days,  shall  die  a  minor. 

Solution.--They  were  born  at  midnight  be- 
tween Febraary  and  March,  1827. 

Suppose  another  child  to  be  bora  the  follow- 
ing night»  he  may  attain  his  majoriU'  as  the 
iMt  of  the  twins. 

8n]>pose,  again,  another  child  to  be  born  on 
die  night  previous  to  the  birth  of  the  twins, 
be  might  become  of  age  within  a  second  or 
two  of  the  25th  Febraary,  1848. 

To  the  non -professional  reader  it  might  ap- 
psta  strange  tluit  a  person  attains  majority  from 
94  to  just  48  boors  before  he  has  actually  lived 
ai  years  in  the  world,  for  he  becomes  of  age 
Sor  all  le^al  purposes  on  the  first  stroke  of  the 
midnight  iMMir  of  the  day  preceding  the  anni- 
Tsrsary  of  bis  nativity,  and  if  he  should  then 
ebsBce  to  be  in  a  more  easternly  longitude  than 
9k  the  plaeo  of  his  birth,  of  course  the  time 
VMld  be  ao  BMM^b  anticipated. 


Hsnct  It  wtt  bo  aeen  by  the  ftffegoiEjt  pai*- 
dox,  thai  whilst  tfie  first  of  tbs  group  sf 
those  four  ehildren  attained  his  migeiii^, 
within  a  second  of  the  dose  of  tht  day  of  the 
25th  Februaory,  1848,  the  last  of  such  grc^ 
did  not  enter  the  world  till  the  2nd  Maid, 
1827,  and  the  present  year  being  the  calary 
of  the  29th  February,  makes  it  in  tMs  instance 
the  sixth  day. 

Hence,  aJso,  will  bo  sees  the  propnetf, 
and  it  might  chance  to  beeorao  tbe  impmmt 
necessity,  of  parents  particularly  noting  (soai 
to  admit  of  leyal  proof)  the  predae  period  of 
the  birth  of  their  children,  which  the  present 
general  i^gistration  system  affords  the  oppor- 
tunity of  doing,  and  thereby  of  avoiding  modi 
trouble,  doubt,  litigation,  and  expense,  which 
might  eventually  occur*  D.  W. 

BULGKBTOBUb'S    0OMMBNTABIS0w^-«SI  « 
PORT  WINK. 

Dr.  ScoU  (Lord  Stowell)  talkod  of  ilshBf> 
ing  been  said,  that  Addison  wrote  some  of  hti 
best  papers  in  the  Spectator  when  warm  wA. 
wine :  Dr.  Johnson  did  not  seem  willing  to  ad- 
mit this.  Dr.  Scott,  as  a  confirmation  of  h, 
related  that  Blackstone,  a  sober  man,  com- 
posed his  *'  Ck>mmentahcs  "  wilh  a  bottle  of 
port  befors  him,  and  found  hie  Basod  iavigo* 
raited  and  supported  in  the  faligioos  of  his  gTMt 
work  by  o  OMaderats^  uso  of  i^,-^Mpsmmlfs  Uft 
f^Jokmsfm  hy  Croksr,  p.  67. 

BARRINQTON'B   STATUTB8. — DR.  JOHVSOH. 

I  am  bspisy  to  mention  ano&er  instance  of 
his  seeking  after  a  man  of  merit :  soon  after 
thi  Hob.  Daines  Barriagton  poUisbed  faleo^ 
ceUsBt  ObssrvatloBe  on  the  l^atvtes,  {iULoA 
1766,)  Johnson  waited  on  that  worthy  vd 
learned  gentleman,  and  havinif  told  \m  hk 
name,  courteously  said,  **!  bave  rod  year 
book,  sw,  with  great  pleasvre,  and  wish  to  be 
better  known  to  yon.*'  Thus  began  an  w- 
quainkainee  vrhieh  was  contiiiueif  with  nratod 
regard  as  long  as  Johnson  Hved.  BarriMtoii 
£ed  March  I6,  ISOO.'^BasweO^sL^eofJokh 
som  hy  Croker,  p.  I60. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

Frost  2\M  August,  to  SsjpK  9sa»  1949,  M 
ineiusiwe^  with  dote  idb»  gagHtoL 

Cope,  Edward,  and  Edward  Chanlter  Fkoik- 
ner,  Maacheafter,  AtlonMys^Sfllicilon^  aad  Gon- 
veyancerstf    Sept  IS. 

Davies,  Charles*  and  Thomas*  Hans  E^ 
wards,  Southampton,  Attorneys  and  Sobcitsn, 
Sept.  4. 

Fiswcett,  W»iam,  of  Yarm,  Qeorge  Ortanos 
Wray,  of  Stokesley,  and  WHKam  Cfarbatt,  bta 
ofYanBMid  Stokesl^,  (deeeased,)  AttorncTS 
aad  SobcitoroatYafnt  and  StOkMlvr.  Stpt 
18* 

Harpur,  Henry,  Samaei  Shaen,  and  Jtmfk 
Humphrey  Grant,  Kennington  Croasi  SurreT, 


Profeasumal  Lttto  — .Skgwrfar  CftmUi  Hsnue  of  Lords. 


^M9 


.AtteDejf  and  Solicitor^  aa  £»  aa  n^giudB  the' 
said  Heoiy  Harpur.    Sept.  4. 

Hajrris^  William  Roberts^  aod  Thonaa  John 
Winter,  15^  fisaax  Streat*  StmwU  Atkovaays 
aad  Solidtara.    SepL  21. 

PricHard,  Charles  Edward,  and  Edward  Boia- 
£«]]  In^cnui^StovurpQrWAttoawya  and  Solici 
tors.    SapL  11. 

William^  John^  and  Charles  Atkloa  Colliiw, 
1»  Verulaoa  Buildinga,  Gnqf's  Ixuu  Ailoraeya 
and  Sodicitora.    Sept.  U. 


PEaPETUAL  COMMISSIONERS. 

Appointed  wmi^r  tk§  Fim^  and  JRcaaMTMa'  ilcl, 
HMlA  cialef  toA«fi  gazetted. 

Bowen,  'V^lliam,  of  Stafford,  in  and  for  the 
county  of  Stalled.     Sopt.  95. 

Map]aa>  Aahley»  of  Spaldiogt  in  and  for  the 
parts  of  Holland,  in  the  county  of  Lincoln,  also 
in  and  for  the  parts  of  Keateven,  in  the  same 
coonty.    Sept  21. 

Palmer,  Henry  Andrews,  of  the  city  of  Bris- 
tol, in  and  for  the  city  of  Bristol  and  county  of 
the  sanae  dty,  also  in  and  for  the  counties  of 
Somerset  and  Gloucester.    Sept  i5. 

Tassell,  James,  of  Feversham  in  and  for  the 
coQoty  of  Kent.    Sept  28. 

Wreford.  Robert,  of  Exeter;,  in  and  for  the 


city  and  cowity  of  the  city  of  Exeter,  also  in 
and  for  the  county  of  Devon.    Sept  18. 


MASTERS   EXTRAORDINARY   IN 
CHANCERY^ 

From  21 8t  Augutt,  to  28fft  Sept.  1849,  hoth 
inclurive^  with  dates  t^Ara  gazetted^ 

Adams*  Henry  Cranatoiui»  Eamiouth.  Sept. 
28 

Chandler,  Thomaa  Whitty,  Sherborne.  Sept 
2S. 

Colyer,  Cfaark%  Dartford.    August  ai. 

Jacomb,  Frederick  William,  Huddersfield. 
Sept  21. 

Simonds^  Francis.  Shepton  Mallet  August 
31. 

Skney,  Robert,  Newcaatle-under-Lyne.  Aug, 
21. 

LAW  APPOINTMENTS, 

The  Queen  has  been  pleaaed  to  appoint 
John  Elijah  Blunt,  Esq.,  and  James  WX,  Esq., 
Barristera-at-Law,  to  be  two  of  her  Majesty^s 
Commissioners  for  inquiring  into  those  caaea 
which  were  investigated  by,  and  reported  upon 
by  the  Charity  Commissioners,  but  not  certified 
by  Uie  Attorney-General. 


IVeCBMT  DECISIONS  IN  THE  SUPERIOR   COURTS 


▲NP    SBOET    MOTSS    OV    CASKS. 


*W^^^^^»^^^<»/W<1i«^/»<^W<^<^^<»*»/ 


ftotiKe  sf  l4r)D(, 

flovfey  end  ofierv  r.  Aihau  and  of Aierr.    May 
8,  »,  1848.    July  27, 1849. 

izicuTOBs.  —  Loes  OF  tbbtator's  p&o- 

PBHTY,—  tlABIMTY. 

Wkwe  ii  did  not  appear  that  a  Hsiaior^s 
surplus  9apitml  im  e  imo«ry,  oerWad  on 
tfierwards  bg  Att  aas,  cosJd  hone  hssm 
reuHssd  without  ptOtmg  o»  emd  to  the  bws^ 
ness,  and  the  state  ef  ths  aastts  amd  Me- 
hiHties  was  uneertam  fnm  the  hss  ef  the 
book9  ^ueemmts,  emd  the  husineso  promed 
insohent  and  msnj/Uient  to  pmg  two  it* 
gacks  .•  Held,  thai  the  eerteirtart  vara  iiol 
pf  rsawflflif '  KeMf. 
The  teatator,  Hennr  Wyatt,  a  brewer  in 
^irtoool  Lane,  Gray's  Inn  Road,  byhiswtH, 
dated  in  1826>  gare  nia  aurphia  capital  in  his 
business  to  the  respondnte,  as  hia  trustees  and 
executoca  m  truB|»  to  inveal  aad  par  the  inter- 
est to  his  widow,  and  at  her  decease  ne  directed 
two  sums  of  12,000/.  to  be  set  apart  for  his  two 
danghten  and  thair  diUdieii.    The  traelaes, 
hawevar,  stL  the  taatetor'a  death,  aUoiaad  the 
SODS  to  carry  on  the  biwiaaaa>  aod  the  kpicies 
were  suffered  to  remaia  in  their  hands.    A»  ad- 
Buniatiatien  suit  was  afterwards  instituted,  upoia 
differencae  arising  between  the  8ona»  but  waa 
abandoned.  In  Jan.  1828,  the  partnership  waa 
diMoIvad,  and  the  buaineaa  aubsequeotly  aotd. 
Upon  its  being  found  to  be  insolvent  aioBl  iOr 


aofficient  to  pay  the  legacies,  thia  aoit  was  m* 
atituled  in  1831,  to  charge  the  exacutors  per* 
sonallv.  The  Master  of  the  Rolls  httd  made 
an  oroer  for  an  account,  but  the  Master  was  im- 
able  to  tidie  the  acoouite  by  reason  of  the  loaa 
or  deatrucftioii  of  the  hooka  of  accounts  he  had, 
however,  found  that  the  testator's  surplus 
monies,  besides  his  share  in  the  capital  in  the 
brewery,  eicceeded  the  sum  of  48,000/.,  and  abo 
that  the  esecuiora  might,  with  due  ddigeace, 
have  poaaesaed  themaelves  of  sufficient  property 
to  pay  the  legacies.  The  Courl^  on  exeqttions 
to  the  Master'a  report,  had  hM,  thai  as  the 
testator's  surplus  property  could  not  have  been 
realized  without  putting  an  end  to  the  buaineaa, 
which  the  executors  were  not  bound  to  do,  and 
the  state  of  the  assets  and  liabHitiea  were  mon 
matter  of  conjecture  than  proof,  they  were  dia- 
charffed  from  liability.  Upon  appeal  to  the 
Lord  Chancellor  (Lyndhurst),  this  order  was 
affirmed,  whereupon  this  appeal  was  presented* 

fbo  Master  of  the  Rolls  read  the  judament 
of  the  Zjord  Chancellor,  who  was  unable  to 
attend,  which,  after  stating  the  facts  and  re« 
viewing  the  several  proce^ings  in  the  causey 
held  that  the  executors  were  not  liable. 

Lord  Brougham  having  moved  the  judraieni 
of  the  House,  that  the  appeal  be  dismissed  with 
costs,  and  Lord  CampSeu  and  Lord  LanffddU 
having  concurred,  the  appeal  was  disausaedt 
accormngly. 
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Superior  Courts;  V.  C  qfSngUmd^ 


CoUett  y.  Mauie.    iolf  6^  1849. 

ACCOUNTANT  GBNBRAL's  OFFICE,  —  PAY- 
MENT OF  MONEY  OUT  OF  COURT  UNDER 
DECREE. — PRACTICE. 

I%9  practice  of  the  AecountatU  Gemriil's 
.  (ufioe  as  to  the  payment  of  money  out  qf 
Court,  under  a  decree  to  the  parties  entitled, 
is  to .  defer  the  payment  fqr  a  limited  time, 
in  order  to  qfford  parties  claiming  a  Hen 
thereon,  time  to  apply  to  the  Court  for  u 
stop  order  or  an  it^nction^ 

A  decree  had  been  made  in  this  ease  for  the 
distribntion  of  certain  funds  in  Courts  A  p^ 
tition  was  eubseqnently  presented  by  a  person 
claiming  a  lien  for  a  stop  order,  but,  being  dis- 
xmssed,  a  bill  \ras  fited  to  estabfisli  the  lien 
and  for  an  injunction.  Under  these  drcUm-* 
stances  the  Accountant-general  refused  to  pay 
out  the  funds,  whereupon  this  apf)libAtion  was 
made  for  a  direction  that  the  decr^  migl^t  be 
carried  into  effect. 

Bethelt  and  T)aniel,  in  support  of  the  appli- 
cation; Rolt  and  Grove,  contri,  stated^  that 
the  motion  of  injunction  wotild  be  brought  on 
in  a  day  or  two^  and  contended  that  no  order 
should  be  made. 

The  Vice-chancellor,  after  conferring  with  the 
Accountant-General,  said  that  the  practice 
was,  when  an  application  was  made  by  a  ]^arty 
to  whom  the  transfer  out  of  Court  was  to  tie 
made  under  a  decree,  that  the  paylnehtwasde« 
ferred  for  a  few  days,  to  ascertain  whether  thefe 
was  any  objection  thereto,  and  to  enable  any 
objecting  parties,  without  loss  of  time,  to  apbly 
to  the  Comt  for  a  stop  order.  The  application 
must  therefore  be  refused. 

In  re  Grand  Trunk,  or  Stafford  and  Peterborh* 
Vmon  Railway  Company,  Bttparte  Apps,  ' 
July  18,  1849. 

WINDING-UP  ACT,  1848. — ^^CONTRIBUTORY, 

Motion  rrfumd'  to  exclude  'a  pai'ty'o'  name 
from  the  list  of  contribuioriee  ikiukr  >  the 

"  IVinding^p  Act,  although  he  had  reeimed 
a  final  dividend  out  of'  the  deposit  pmd^ 
and  had  given  up  his  scripm 

This  railway  was  projected  in  1 845|  ^th  a 
proposed  capital  of  one  niiIlio.n  sterling,  in 
50,000  shares  of  lOL  each,  and  a  deposit  made 
of  27.  2s,  per  share.  Mr.  William  Apps  took 
shares,  paying  the  deposit  and  signing  the 
subscribers'  agreernent  arid  ^Jarliamentary  con- 
tract, and  deposits  were  elaO'  paid  <oa  17>000 
shares.  At  a  meeting  of  the  Aareholders  on 
May  14,1846,  it  was  resolved  that  the  com- 
pany should  be  dissolved  and  a  sum  of  12*  .U* 
was  returned  to  the  shardiclders,  and  a  final 
sum  of  2s.  6(/.,  whereup9n  a  release  was  given 
to  the  directors  and  the  scrip  held  given  up. 
A  bill  was  Subsequentiv  filed  under  the.  11 
&  l^  Vict.  c.  45,  for  the  winding  up  of  the 
concern,  and  a  reference  was  directed  tp  the 
Master,  who  had  included  the  name  of  William 
Apps  in  the  list  of  contributorles.   This  motion 


was  therefore  made  that  the  name  should  be 

struck  out. 

*    Rolt  and  Maule,  in  Snpport  of  the  motioii, 

eited  Esparte  Morgan,  1  Hall  &  TweIU,320; 

Bethell  and  Malins,  contrll,  were'  not  caDcd 

upon. 

The  Vice-ChaneeUor  held,  thai  «Mr.  Appi 
was  a  contributory  within  the  3rd  sedioa  of 
the.  11  &  1%  Vict.  c.  46.  He  was  assodated 
with  the  provisional  directora:of  the  scheme, 
who  had  stated  at  the  payment  of  the  fiml 
dividend  that  they  believed  further  liabiBtw 
would  be  incurred.  There  was  ne  agreement 
by  the  directors  to  release  Mr.  Apps,  and  be 
was  therefore  liable  as  a  contributoiy. 

Application  refused. 

iiomhe,  y.  Stoughton.  .  July  21,.1849. 

MANSION-HOUSE  AND  "SUITABLE  OfHCES," 
WHAT  XKjCLUDftD   *N. 

Where  the  testator  directed  his  trustees  to 
erect  a  "  manston-iouse  and  snitable  ofiees 
fit  for  the  residence  of  the  owner*'  of  Ht 
estates,  it  was  held,  that  it  included  fie 
addition  of  pleasure  grounds  and  otkr 
proper  ornamental  parts  of  a  country  ftowe. 

Th^:  testator.  Sir  John  Lombei  bjr  his  will 
declaned  his  intention  to  build  axnansuA-house 
and  su^able.qffices  fit  for  the  Teeideoce  pf  the 
owner  o{  his  eat9te»  ap  the  paxish  of  BylaoKB, 
Norfolk,  and  he  further  directed  that  soch 
«hould  be  erected  by  his  trustees  after  his 
death,  if  not  built  in  his  lifetime.  He  however 
died  v]ithottt  hainng  built  the  ixumsion-hotue, 
and  his  trustees  accordingly  liad  obtaioed  a 
r^erence  to  >he  Master,  to  approve  of  the  plan. 
The  Master  had  certified  estimates  forcar^ 
the  plan  into  execution,  and  the  question  was, 
whether  the  words  "suiiable  offices"  would 
justify  the  addition  of  a  garden  and  pleasors 
grounds,  ..  *   «  , 

Tl^e  Solicitor^Qeneral,  Bethell,  X  Par^r 
Rolt,  Malins,  Roundell  Palmer^  •  MessUer, 
Toller,  Follett,  Fleming^  jmd  J3a/e«  appeared 
-fortlic^  «^ver^  psn^.  , 

The  Vice-Chfinc(dlorh9id,  that  I?y  the  words 
^'  a  mansion-house  and  suitable  officer,"  t^ 
tesUtor  clearly  intendeid  such  as  woald  be  ot 
for  the  owner  of  the  estate,  and  that  there  most 
of  ne^ssity  be  aecommadattoA  in  the  way  « 
pleasure  gnmnds.  There  would  therefore  w  a 
reference  to  the  Master,  to  approve  of  proper 
ornamental  additions  to  the  plan. 

Soer.  Qutheridge.    Aug.3, 1849- 

PKACTPICB.— MBARING  OF  CACW- 

'    No  cause  can  be  heard  hostilely  after  the  M 
seal,  and  amotion  to  take  a  biU  pro  wn» 

^  fesso  was  therefore  fefiaed, 

yh*^  w^  a  UHJtion  to  take  the  bill  in  tJ»* 
cause  jiro  cpfi^s^iQ. .  The  fourth  ^i^  Ji 
before  the  vacation  took  place  o*  WMnes»f 
the  Istjof.August- 

Pryor$  ia  .sijppofit.of  the  jnotieo,  ^of^t 
contriLt 


L 
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The  Ftce-CAoscfZlor  hdd,  that  no  cause 
could  be  heard  hostilely  after  the  last  seal,  and 
the  motioa  waa  therefore  refused. 


In  re  Oxford  and  Worcester  Extension  and 
Chester  Junciion  Bailwnif  Company,  July 
10, 1849. 

PBODucnoir  op  documbnts  undir  wind* 

XNO-UP  ACT.— solicitor's   HBN. 

Tike  Court  refused  to  compel  solicitors  to  (fc- 
liver  up  papers,  Sfc,  on  which  they  had  a 
Hen  for  a  bill  of  costs,  to  the  official  ma- 
nager  of  an  insolvent  railway  company, 
under  Me  11  &  12  Vict.  c.  45,  although 
such  manager  was  willing  to  consent  to  an 
order  that  payment  should  be  made  of  the 
bill  out  of  the  first  money  coming  to  his 


In  this  case,  an  order  had  been  made  (neeante, 
p«  314)  discharging  so  much  of  the  Master's 
order  under  the  11  &  12  Vict.  c.  45,  as  directed 
tl^  solicitors  to  deliver  up  to  the  official  ma- 
nager  the  documents  in  their  custody  on  which 
tliey  claimed  a  lien  for  costs.  The  official 
manager  had  since  made  an  offer  consenting  to 
an  order  that  payment  of  their  bill  of  costs 
should  be  made  out  of  the  first  moneys  com- 
ing to  his  hands,  upon  their  giving  up  their 
Hen.  The  solicitors,  however,  declined  to  ac- 
cede to  the  proposition,  whereupon  the  pre- 
sent  application  was  made  for  such  an  order. 

Cairns,  in  support  of  the  motion ;  Terrell, 
contrik. 

The  Vice-chancellor  said,  that  the  Court 
could  not  compel  solicitors,  having  a  sworn 
lien  on  papers,  and  from  which  they  had  neither 
dkchargfed  themselves  nor  been  discharged, 
to  prodoce  the  papers  for  the  use  of  other  par- 
ties. The  official  manager  will  incur  no  risk 
by  paying  the  bill,  if  moneys  are  received,  but 
if  none  are  received,  he  is  tne  party  as  between 
him  and  the  solicitors  to  run  the  risk.  The 
motion  must  therefore  be  refused. 

ill  re  Ipswich,  Norwich,  and  Yarmouth  Raihoay 
Company.    July  13,  1849. 

WINOING-UP  ACT,  1848.— DISMISSAL  OP 
PETITION. 

A  petition  for  winding  up  under  ^^e  11  ^  12 

Vict*  c.  45«  100^  discharged  with  cosls, 

where  it  appeared  the  petitioner  had  wUh' 

held  important  facts  from  the  knowledge  cf 

the  Court,  and  the  petition  had  not  been 

•       served  on  the  present  petitioners,  who  were 

directors  qf  th^  company.     The  objection 

havimgbeen  fwde  at  the  first  meeting  under 

the  order  before  the  Master,  held,  tn  suffice 

enttime. 

This  was  a  petition  bj  three  of  the  directors 

of  the  above  company,  for  the  discharge  of  an 

order  for  winding  up  its  affairs  under  the  11^ 

12  Vict.  c.  45,  on  the  ground  that  the  petition* 

by  Mr.  Green,  on  which  the  order  was  granted, 

had  withheld  from  the  knowledge  of  the  C6art 

many  eircumiftahees,  particularly  that  ^e  dine* 


tors  had  returned  25s.  per  share  on  the  scheme 
being  abandoned  in  1846,  and  resolved  to  be 
wound  up  under  Lord  Dalhousie's  Act,  and  a 
furthei*  sum  of  4s.  which  all  the  shareholders 
but  27  had  accepted,  and  the  money  was  ready 
to  be  paid  to  them.  It  M-as  also  stated,  that 
the  former  petition  had  not  been  served  on  the 
present  petitioners  and  officers  of  the  compa* 
Bjt  although  the  agent  was  well  acquainted 
with  their  addresses. 

Kenyan  Parker,  and  Hetherington,  in  support 
of  the  petition,  which  was  opposed  by  Maiins, 
Roxburgh,  and  W.  Morris. 

The  ^ice^Chancellor  said,  that  as  the  neti* 
tioner  had  omitted  to  sUte  material  facts  which 
must  be  taken  ^  to  have  Iwen  within  his  know* 
ledge,  the  petition  must  be  discharged  with 
costs.  The  objection  having  been  made  at  the 
first  meeting  for  prosecuting  the  order,  was  in 
sufficient  time. 

Buckley  v.  Buckley.    July  21, 1849. 

NEW  TftUST2B. — APPOINTMENT. 

Upon  the  hearing  qf  a  bill  for  the  removal 

of  a  surviving  trustee  and  administration  of 

the  trusts  of  a  will,  the  Court  refused  to 

appoint  three  new  trustees.    But  intimated 

that  upon  a  petition  being  presented,  and 

an  affidavit  of  fitness  being  made,  they 

would  be  appointed  without  a  rfference,  the 

estate  being  small. 

This  was  a  bill  for  the  removal  of  a  surviinng 

trustee,  and  administration  of  the  trusts  of  the 

will,  hut  an  arrangement  had  been  made  that  a 

decree  should  be  taken  only  for  the  appoints 

ment  of  new  trustees,  ana  that  if  the  Court 

approved,  the  usoal  referenceshouldbe  waived, 

as  the  estate  was  small,  and  all  the  parties  in* 

terested  were  before  the  Court. 

Bacon,  for  the  plaintiffs ;  fV.  T.  S.  Daniel 
and  Craig,  for  the  aefendants. 

The  Vice-Chancellor  said,  that  as  at  the  hear- 
ing of  a  cause  no  affidavits  could  be  received, 
the  only  decree  that  could  be  made  was  that 
asked  by  the  petition.  It  may  however  be 
stated  o&  the  order,  that  all  the  parties  waive 
the  relief  praved  by  the  bill,  except  the  ap. 
pohitment  of  new  trustees,  and  if  a  sufficient 
affidavit  be  made  as  to  the  fitness  of  the  three 
trustees  to  be  appointed,  and  of  all  paities  in- 
terested being  before  the  Court,  the  Court 
would  appoint  them  upon  petition  wittiout  a 
reference. 


(Before  the  Four  Judges.) 
Gardner  v.  Slade.    June  14,  1849. 

IIASTBK    AND    SBRVAWT.  — •  CHAftACTKB. -^ 
SLANDER. 

Held,  that  an  action  for  slander  wUl  not  Ue 
by  (f  servant  against  a  former  master,  where 
the  words  spolsen  have  not  been  ^oken  mar 
\iciously,  and  the  circumstances  so  seated 
only  came  to  the  master's  knowledge  qfter 
the  character  had  been  given:  and\e[di  also. 


iH 


Superkr  C9wrf9 :  Qiwwi't  Bendb.— P^^cyliw  Cbmi\    Jiiilyifcaf  IK§mi. 


that  it  was  immaterial  wkOker  the  eommuat- 
tation  was  made  at  the  time  of  ghaiing  the 
character  or  some  time  cfterwards, 

A  JtULB  nisi  liad  boen  obtained  to  set  aside 
ibe  verdict  and  enter  a  nonsuit  in  this  case, 
pursuant  to  leave  reserved.  Tbe  plaintiff  was 
iomierly  in  the  aervioe  of  the  defendant,  who 
]^id  communicated  certain  circamstanceB  re- 
garding the  plaintiff's  chaiaetar  to  her  nem 
BMster,  whereupon  this  action  was  brought  to 
noover  damages  for  the  alleged  slandsb 

Petersdofff  against  the  rule;  Cnmdtr  m 
sapporL 

The  Cmtrt  said,  that  the  kw  prnrikged  4i 
£omer  master  who  spoke  the  truth  re^rdiog 
the  character  of  a  former  servant^  from  liability. 
ITie  commnnication  might  be  made  after  the 
^racter  had  been  given,  if  the  circurastanoes 
came  to  his  knowledge  afterwards,  and  thero 
was  no  proof  that  it  was  made  maliciously. 
The  nils  must  therefore  be  absolute  to  eater  the 
nonsuit. 


pttragjxttiit  Covit. 

(Coram  Sir  Herbert  Jemmer  Fust.) 

&  re  Mary  Rush,  deceased.    July  3  and  Aug. 
7,  1840. 

HBVOCATION   OF   PBGBATE.T-FOmGSRY* 

Upon  a  motion  to  revoke  the  proimte  ef  c  eo- 
dieil  which  was  alleged  to  be  a  forgery : 
Held,  that  the  Court  eoM  wU  praamd 
eipom  tU  da^  ^fidaoit  qf  a  ^^axActtfa  ca^ 


minis ;  mC  dwteXed  fftcHUtfioii  to  stesad  owr, 
til  order  to  eempare  the  oigwateare  of  the 
will  and  eoefidl,  and  f^MMi  thepradmeiion  o/ 
such  qfidaoit  itating  that  the  signature  to 
the  codicil  ntas  a  forgerg,  revoked  the 
prcbtnte. 

Mart  Rrstt  died  !n  Aug.  1849,  and  by  bcr 
will  gave  the  greater  part  of  her  propcrtv  to  the 
ntae  ohildwn  of  JaoMi  Blomnfield  Rxm,  upeo 
their  respectively  Maiiritig  the  ^  of  SI  or 
marriage.  By  a  supposed  oodiclt  however, 
the  nroperty  was  not  to  be  divided  hetarcen  the 
chiloma  until  the  youngest  ohald  ansred  at  the 
age  of  ^1.  The  childrea  elactad  tiicir  aade  as 
guardian,  dM  peiaonal  estate  aat  iMrag  ad- 
mmtstered  at  the  tioae  of  Raak*a  aywrarion  for 
the  murder  of  Mr.  Jenay* 

Dr.  Addams  (oaiulya)  applied  for  admi- 
nistration of  ^e  will,  but  to  revoke  tba  probate 
of  the  codicil,  and  produced  an  affidavit  ^an 
Emily  Sandford,  in  which  the  latter  was  al- 
leged to  be  a  forgery,  aha  haviag:  attested  it 
after  the  death  4>f  the  testatrix. 

Tlie  Court,  however,  refuaed,  upon  tliesimiik 
affidavit  of  a  parltceps  Griinui»/r»  to  leroke  the 
codicil,  but  directed  the  motion  to  stand  over 
in  order  that  tbe  signatures  to  the  will  and  c^ 
didl  might  be  examined  by  skitful  witaesses. 
Tlie  motion  was  now  (August  7]  renewed  upea 
the  aaMavits  of  Mr.  Duiant  and  Mr.  WilkiB- 
son,  who  deposed  that,  acoordinif  to  llieir  be- 
lief, the  codicil  was  a  forgery. 

Dr.  Addams  in  sunpoit. 

Tiko  Coart  grantea  tbe  motion. 


ANALYTICAL  DfC£«T  OF  CASC9- 

aspoBTBD  isr  ALL  TUB  couaTg. 


€Cottrt«(  of  Gommaa  iUio. 
LAW  OF  ATTORNEYS. 
[Foa  the  pnvious  Sections  of  this  Series  of 
the  Digest  in  the  present  Volume,  see^— 

Prisf  Coaaeil.' 

Appeals,  88. 
Bomse^Lords: 

Appeals,  171* 
Cbarte  ofBmnknptcg,  211. 
Courts  of  Equity  : 

Law  of  Ck)8tB,  234. 

Law  of  Wills,  S54. 

Construction  of  Statutes,  271. 

Law  of  Property  and  (Conveyancing,  293. 

Pleading,  334. 
.  Principles  of  Equity,  352«  434. 

Practice,  pp.  376,  412.] 


ACnOK  QfN  AaOOVNT  flTATB»» 

In  an  action  for  an  attorney's  charge^  if  the 
plaintiff  Dsils  on  the  count  for  work  and  labour, 
b^amse  no  bill  has  been  delivered,  he  can- 
not recover  under  a  count  upon  an  account 


stated,  though  he  proves  that  the  changes  ^ 
assented  to  by  Uie  cfienL    Broofcs  y.  Bo<Aett, 
9  Q.  B.  847. 

ANSWERING  MATTMW  OV   AFPIDAVTT. 

The  Court  will  not  grant  a  rule  caBiiq^  upon 
an  attorney  to  answer  the  matters  of  an  affi- 
davit.   Beichar  v.  Goodared,  4  C.  B.  473. 

APPOtNTMaNT  OP  ATTOBMBTfl. 

!NMet.--WheR  a  party  hat  conductrd  a 
oanse  in  penon,  it  Is  not  necessary,  in  order  to 
enable  him  to  take  a  step  in  the  caose  byai- 
taiuoy,  thia  he  should  ootrtn  an  ovder  for  the 
purpose,  or  that  he  should  give  the  tfdier  side 
previons  notice  of  the  appoiatmeiit  of  the  at-' 
tomey.  IVking  the  step  by  attorney  is  in 
itself  a  sulfident  notice  to  tbe  oppodte  party 
4if  tlie  appobtmettt  Jones  r.  Kmg^  5  D.  S:  L 
412. 

AftTlCLKB  CLaBK. 
Setara  of  premium. — ^Tlie  Court  refused  to 
order  an  attorney  to  repay  any  portion  of  a 
premium  of  200  guneas  recdvdl  oy  him  viA 
an  artided.  deiic,  who  died  within  a  moadi 
after  he  was  axtidad.  Is  re  Thompmm,  1  Exii. 
R.  864. 


.^MdfiiBmiDifettifClueMt  Omrti  ^  Commm  Lmm, 


4fi» 


1.  RmeweU,  —  Xofi(»-— Where  an  attorney 
Ittd  omitted  to  tnke  out  a  certificate  for  up- 
wards of  10  years,  and  had  given  the  notices 
reqnired,  in  order  to  take  it  out  at  the  end  of 
the  Term,  pnrsnant  to  the  Regula  Genendis, 
Easter  Term,  9  Vict. ;  the  Court  refused,  al- 
dioagh  special  grounds  were  stated  for  the 
application,  to  allow  him,  on  the  Ist  day  of 
Term,  to  take  ont  his  certificate  forthwith. 
Expart€  Barnes,  5  D.  &  L.  294. 

2.  Rrnemd  refused,  —  Conspiracy.  —  The 
Court  refused  to  allow  an  attorney  to  take  oat 
liis  certificate,  where  it  app&u^  that  he  had 
been  found  guilty  on  an  uidietment  for  .a  con- 
B}Mracy  to  procure  a  fiat,  and  had  been  sen- 
tenced to,  and  had  undeii^one,  18  ra«nths'  im- 
ptisoQinent;  although  the  motion  waa  unop- 
posed/ and  the  fact  appeared  only  on  liia  own 
affidavit,  and  be  msmst  be  wan  not  gniky  of  the 
•ffeace;  and  it  had  aocunred  18  years  ago, 
pace  which  tine  be  had  been  emfdoyed  as  kar 
derk  in  the  offices  of  aevaral  atftasae}'a.  Em* 
jMTte  Gray,  &  D.  &  L.  A7S. 

BELIVKRT  or   BILL. 

1.  Where  biU  deliwtred  M>re  6  4*  f  Viat.  e. 
73.~Qit«rtf,  whether  an  action  m&y  be  com* 
menced  since  the  statute  6  &  7  Vict.  c.  73, 
without  deKirery  of  a  new  hill,  where  a  Inll  has 
Wn  deiivcnd,  uA  the  ehargea  wore  taxable, 
before  the  statute.  Brmtka  v.  Brodbett,  9 
aB.84r. 

^.  AceomU  sisUd. — Coa/assioii  and  avoid- 
ttce.--A  plea,  to  an  actran  of  assumpsit,  that 
^  action  is  for  an  attomey'*s  charges,  and  was 
brought  since  the  pasnny^  of  staliHe  0  |c  7 
^*  c.  73,  and  that  no  bill  was  delivered,  is 
good,  though  it  do  not  show  that  the  ofaargee 
us  such  as  were  taxable  before  the  statute,  or 
^  the  business  was  done  since.  So  held  on 
•pecial  demurrer. 

^0  a  count  on  an  account  stated,  it  is  a 
good  plea,  that  the  account  was  stated  soMly 
of  and  concerning  charges  for  work  done  as  an 
"ttomcy,  and  that  no  bm  was  delivered. 

In  such  pleas,  it  is  a  sufficient  confession  to 
state  that  the  action  is  brought  to  recover  the 
unomit  of  diarges  **  by  the  plaintiff  claimed 
"^  demaitded  to  be  due  to  him  from  the  de- 
fendant for  work  done,"  &c.,  **  and  that  the 
Work  was  done  by  the  plaintiff  for  defendant 
ai  his  attorney,  and  not  otherwise."  So  held 
^  special  demurrer.  Scadding  v.  Myles^  9 
ft.  B.  858, 

luBaMBirr  on  allocatux. 

a  order-  obtained  at  the  instanoe  of 
It,  referred  an  attorney's  biU  for  taxa- 
^<>&>  reserving  the  question  of  retainer.  The 
^'^vter,  by  consent  decided  that  queation  in 


ftke 


*  llie  motion  was  not  oppoaedby  oouoael 
but  the  malpractice  appearing  on  theappUcant's 
affidavit,  the  attention  of  the  Court  was  called 
to  the  subject  by  the  Incorporated  Law  So- 
ciety. 


favour  isi  the  attorney*  and  made  his  allocatar 
for  a  certain  amount.  There  was  no  under-* 
taking  to  pay  by  the  cheot  in  the  order :  He^^ 

that  the  attorney  was  entitied  to  have  judgment 
entered  up  for  the  amount  of  the  allocatur, 
under  the  6  &  7  Vict.  c.  73,  s.  43.  JJ^rporfc 
Lawlms,  5  D.  &  L.  793. 

LIABILITY  TO   SHERIFF. 

Costs  of  exeeuiinfffi.  /«.— The  sheriff  cannofe 
recover  his  charges  for  executing  a  Jf .  fa.  by 
action  against  the  attorney,  unless  there  ha 
special  circumatances  from  ^iidiich  a  jury  may 
infer  an  actual  undertaking  by  the  attorney  to 
pay.    Jli4iyberyv.Man^M,9Q,.h.7S^* 

UBN. 

Inspection  of  doenments.  — In  an  action  by 
the  allottee  of  railway  shares  against  a  manag-' 
ing  director  for  the  recovery  of  his  deposit,  the 
Court  made  absolute  a  rule  for  the  plaintiff  or 
his  attorney  to  have  liberty  to  inspect  and  t^ 
copies  of  the  subscribers'  agreement  and  par- 
liamentary contract ;  upon  an  affidavit  stating 
that  the  agreement  and  the  contract  had  been 
signed  by  both  the  plaintiff  and  the  defendant* 
and  that  they  wove  in  the  handa  of  the  de- 
fendant or  his  attorneys,  and  that  the  plaintiff 
could  not  safely  frame  his  case  or  go  to  trisl 
without  such  inspection  and  copies ;  notwith^ 
standing  that  thedefendant's  attorneys  churned 
a  lien  on  such  deeds  for  their  cbai^es  ^^st 
the  company.  Ley  v.  Barlow,  6  D.  &  L.  375, 
Oases  cited  in  the  judgment :  Hunter  ▼.  Leathley^ 

10  B.  ^  C.  858 ;  Steadman  ▼.  Arden^  l5  M.  & 

W.  587  ;  4  D.  &  L.  16. 

UMITATIONS*  STATUTB  OF. 

iktsatimu — ^Defendant  employed  plaintiff,  an 
attorney,  in  several  transactions,  and  among 
others,  in  procuring  him  money  to  pay  off  a: 
mortgage.  In  an  action  against  a  defendant 
on  plaintiff's  biU  of  costs,  it  appeared,  by 
items  in  the  bill,  that  he  had  made  applica- 
tions in  several  quarters  for  this  purpose,  but 
without  success,  after  which  he  wrote  to  plam<^ 
tiff,  informing  him  what  had  been  done,  andre-i 
questing  to  know  his  wishes.  This  item  boi« 
date  more  than  six  years  before  action  brought. 
The  next,  dated  within  six  years,  was  ^— "  Vsad 
the  postage  of  your  answer."  By  subsequent 
items  it  appeared  that  further  endeavours  were 
made  by  phuntiff  to  raise  the  money.  Ulti- 
mately it  was  obtained :  Held,  that  the  trans-' 
action  was  not  one  in  which  the  attorney's 
employment  was  continuous,  and  that  the 
latter  items  did  not  draw  after  them  the  pre- 
vious ones  so  as  to  take  these  out  of  the 
Statute  of  limiUtions.  PkiUips  T.  Broadky^ 
9  a  B.  744. 

BB8TOBINO  TO  ROLL. 

Bribery  ^•mhwas.— Where  an  attorney  waft 
chai^  with  having,  in  the  caodnct  of  a  tm^ 
tain  caoaet'Offved  a  bnbe  to  a  wstaeaa  to  da-^ 
poae  to  a  pnrticidar  frnd,  and  the  matter  waa 
r^eroed  to  the  Master  to  report  upon ;  on  hift 
report  that  the  charge  was  trua,  the  attomef 
waa  grdered  to  ha  stm^  off  (iie  rolL 
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On  motion  to  rescind  the  rule  striking  him 
off  the  roll,  the  Court,  after  taking  time  to 
look  at  the  affidavits,  refused  the  application* 
Exparte  Maceiff  5  D.  &  L.  276»  n, 

HBTAINBR. 

1.  Overseers^  liability, r- An  order  of  re* 
moval  made  from  the  parish  of  C.  to  that 
of  L.  having  been  confirmed  by  an  order,  of 
justices  in  Quarter  Sessions,  upon  a  pre- 
liminary objection,  a  rule  nisi  was  obtained 
for  a  mandamus  to  enter  continuajoces  and 
hear  the  appeal.  A  copy  of  the  rule  was 
served  on  two  of  the  defendants,  R,  D,  and 
B,  T.,  who  then  were  churchwardens  of  C. 
R,  T,  afterwards,  in  conjunction  with  the  then 
existing  overseers  of  C,  signed  a  retainer  to 
the  plaintiff,  to  act  as  their  attorney  in  the 
matter  of  the  mandamus,  but  countermanded 
it  before  anything  was  done  by  the  plaintiff. 
R*D,  did  not  interfere.  Before  the  rule  was 
argued,  /.  Z).  and  W,  E,,  the  other  defendants, 
were  elected  overseers,  and  R,  D»  and  R.  T.  re- 
elected churchwardens.  The  plaintiff'is  clerk 
saw  /.  D.  repeatedly  about  the  rule,  who  a^ed 
how  the  matter  was  going  on;  he  also  re. 
peatedly  saw  E.  JV,,  the  other  defendant,, who 
was  not  so  active.  The  plaintiff  having  de- 
livered his  bill  of  costs  to  one  of  them,  they 
all  eiYpressed  their  readiness  to  pay,  but  ^aid 
t^ere  was  a  grudge  in  the  p^ri^n ;  Heldt  that 
the  defendants  were  not  jointly  liable,  Ma^sk 
V.  Davins,  1  Exch.  R.  668. 

2.  Evidence.  —  In  assumpsit  against  a  joint- 
stock  company,  (sued  in  the  name  of  their 
secretary,}  the  first  count  of  the  declaration 
alleged  that,  in  consideration  that  the  plaintiff 
had  agreed  to  become  the  jjernu^nent  attorney 
and  solicitor  of  the  company,  and  to  act  as 
such,' for  reasonable  reward,  ic,  the  company 
ptomised  the  plaintiff  to  retain  and  employ  him 
as  such  permanent  attorney,  &c. ;  and  that,  in 
pursuance  of  the  agreement,  the  company  did 
in  fact  retain  and  employ  him,  and  the  plain- 
tiff acted,  and  had  always  from  thence  hesn 
ready  and  willing  to  act,  as  the  permanent  at- 
torney of  the  comjjariy ;  and  allege(},  for  breach* 
that  the  companv  wrongfully  and  without  any 
juei  or  reasonable  cavise  J^r  so  doing»  dis^ 
charged  the  plaintiflf  from  being  or  acting  ^s 
Sttch  attorney,  &c. :  Held,  that  this  count  was 
not  supported  by  proof  of  a  resolution  of  the 
directors,  that  the  plaintiff  "be  appointed ^er- 
manent  soUciiir  to  the  institution," — the  word 
pefmanent  denoting,  in  such  resolution,  no 
more  than  a  general  employment,  as  contra- 
distinguished from  an  occasional  or  special 
eooployment. 

The  Second  count  alleged  that  it  was  agreed 
between  the  plaintiff  And  the  company  that, 
from  a  certain  day,  the  plaintiff*  as  the  attorney 
of  the  company^  should  receive  and  aoeept  a 
salary  of  100/.  per  annum,  in  lieu  of  reodering 
an  annual  bill  of  costs  for  the  business  trans- 
acted by  him  fsr  the  compstiy }  and  averred 
liut,  ihesaid  agreem^at  being  so  roadev'in 
<spD8tderation  that  the  plaintiff  had,  at  the  re- 
quest of  the  coDipaQyj.pnDmiacd  the  company 


to  perform  and  fulfil  the  same  in  all  things  on 
his  part,  the  con^paiiY  pitimiaed  the  plaintiff  to 
perform  and  fulfil  the  same  in  all  things  on 
their  part,  and  to  retain  and  employ  bim  as  jvdk 
attarnetf  of  the  company,  on  the  terms  afore^ 
said:  and  assigned  for  breach,  that  the  com- 
pany did  not  conUnue  to  empk>y  the  phuntiff 
as  suck  attorney,  but  wrongfully,  and'Vithotit 
reasonaUe  cause,  dismissed  him  ftbm  such 
employment,  ^o^ :  Held,  (bift  reversed  by  the 
Exchequer  Chamber,  5  €.  B.  49B,)  that  ^ 
agnement  did  not  necessarilv  imply  a  promise 
l^  the  company  to  emntoythe  pisantiff;  and 
that,  theconsioeration  being  exhausted  by  the 
ziintual  promises,  there  was  nothing  to  sustain 
the  latter  branch  of  tiie  company's  promise, 
and  that  die  count  was  bad  in  arrest  of  judg- 
ment*   Blderton  v.  Emmens,  4  C.  B.  479. 

STRIKING    OFF   BOia^* 

Rule  mi.-— A  rule  to  strike  an  ettoroey  off 
the  Roll  of  this  Courts  en  affidavit  that  he 
has  been  convicted  of  a  misdemeaiior  in  the 
Queen'^  Bench,  and  struck  off  the  Roll  of  that 
Courts  is  a  rule  nisi,  which  makes.  itseH  abse- 
lute,  unless  cause  be  qjiowa  within  -the  tiaie 
prescribed,  Jn  re  Charles  Wright,  1  Exch.  £• 
658 ;  S.  C.  5  D.  &  L.  3g4. 

TAXATION. 

1.  Effect  of  assent  to  fudge* s  order  for  fon- 
tUm.'^et-off  of  allocatur  for  refundtng, — Ooe 
B,,  to  whom  s  mortgage  had  been  transferred, 
commenced  an  action  of  ejectment  «nd  other 
proceedings  to  enforce  payment.  Plaintiff  acted 
as  his  attorney ;  and  proceedings  were  stayed 
on  condition,  among  others,  that  defendant, 
(who  was  not  a  party  on  the  record  in  the 
ejeetmeftt,)  shonld'  pay  the  notrplnatifir  las 
bill  of  costs  delivered  to  B,  Defettthust  paid 
plaintiff  the  bill,  but'  afterwards  (tahd  b^ors 
Stat.  6  Sc  7  Vkt.  c»  73»)  obuined  9i  jodge^ 
order  for  taxation  o£  this  lattsr  bill,  wkh  a  di- 
rsntion  that  any  sum  over-paid  'shoolA^  be  i^ 
fimded.  Plainttff  gave'  no  eotlsetst  t»  Oe 
order ;  ji\it  he  attended  th^  taxatidii'and  made 
|a  new  claim,  which  was  aUpwed;  and  he  was 
ordered  by  the  allocatur  to  refund  10/,  #8 
over-pai<i.  '      '' 

Held^  that 'in  the  action  h'f  plaintilT  against 
defendant  on  his  bill  6f  costs,  th^  10/.  coold 
not  be  net-Off  ^s  money  had  i^d  received  to 
defendantVusi ; '  a  ^judge's  ord^,  x^ithout  con- 
Be^t,  being  no>gtX)und  for  a  claim  in  the  nbire 
of  an  action  of  contract.  Philips  ir.  Sroadky, 
9  a  B.  744.  '        * 

2.  Retrospectioe  effect  of  ^^7  Fief,  c, 73. 
—The  clause  (sect.  37)  of  stat  6  fc  7  Vict,  c 
75,  tnakxng  attorneys'  bills  taxable  though  the 
btistness  was  all  transacted  out'ot'Couii,  is 
retrospective ;  btil  deltvery  of  a  bill'  for  such 
business,  done  before  the  ac^  passed^  is  not 
valid,  unless  the  WS.  was  delivered  since  tlit 
passing  of  the  act,  as  Well  as  one  month  bef<x« 
commencing  sh  actldn.  Btools  v.  Bockeit,  9 
Q.  B.84r. 

'  Csse  cited  In  the  jadgment :  Soadding  r.  Ejlfly 
9Q.  B.  858.  ^ 


Analytical  Digegt  of  CoM  ••  Law  of  Co9t$. 


i&b 


CAU8^,   POST^  OF. 

1.  To,  a  ^ecUratiQii  cootAUiing  two 
counts  on  ^W9  difiSn^t,  coalracts^a  eoantfor- 
vorlcaad  l«Wur,  and  a  couAfeupon  anadcooat 
stated,  th^d^fejidaat  {beaded,  aftitotbe  wiiol*,; 
imasswi9ij^j.  to  tU  M  and  and  coimta  re* 
spectiveiy^.pioaq  in  juicifioation^  .and  to  ihe 
4th,  a pl«a repayment. f    .         > 

The  verdict  was  altered  .for  the  defandaot 
i^nsopmch  of  the  iaaua  «n  «o»«MiiMp«fl 
as  related  to  the  1st,  3i:d,iaikd  4«h  coiuHa,  and 
for  the  plaintiff  upoa ^tha . special  pleas;  and. 
the  Court  arrestao  ju<%[oent  upo&  the  2iMi 
count,  in  respect  of  which  a  verdict  had  hdea 
found  for  thp  plaintiff  upcm  the  mm  ask»m^. 

Held,  that  the  defendant  was  entitled  to  the 
general  costs  of  the  cause!    ' 

H««*  alio, 'that  the  Master  pTopirl^  ells- 
allowed  the  pfeitit^ff  the  expenses  of  wittiesses 
called  by  him  in  eappurt  of,  but  not  exfiivsivdy 
a|>plicftb]e  to,  the  issue  u^  which  he  was 
succeisfcl.  JAMtoM  V.  Bf^k,  16  Law  J.,  N.  S., 
Q.  fl.,  Ife,  disappijoved  of.  Eiderton  v.  Em- 
nms,  4  C;  B.  4)98 ;  S.  C.  5  D.  &  Ji.  4$9. 

Cases  cited  in  the  jadgment :  Day  v.  Hanks,  3 
T.  R.  654 ;  ThofatAn  Vi  VTilKamton,  13  East. 
1^1;  C«saa.y.  JohasoD^  9  £. &  C»6i3;i4 
M.&R,e904  I^rdnar  F.  I>iQk<  S  Cr.A  M* 
38»;  2  Doirl,  P,  a.  333  ;  Kuigbt  v.  Woorei,. 
3N.  C.534;  4  ScQtl,  S60i  A  Dowl,  P,  C 
467',  CrflwrtheV  r.  Elwell,  4  M.  &  W.  7U 

2.  A  party  auoeeedingr  on  an  issue  which 
entitles  him  to  the  poaiea  and  the  genersil  oosta 
of  the  caiMe»  .is  eaititkd  fe  the  coatsr  of  all  the 
witaeiaea  altending  lo  prove  that*  issue,  iHiethef 
nair  eYideoce  itppliM  to  any  other  iag«ieoi>  not. 
not  the  <^ostte  party  is  entitled  only  lo  the 
costs  of  sueh  witnesses  aa  attend  solely  to 
mre the is9tte  onwhidi  ha  aocceeds,  and  if 
th«y  all  sEtlead  -  to  prove  an  issue,  on  which  he 
f«H  haisAotefttltkd'toanvcosta'in  respect* 
of  them.  ,  WMff  t.  Bnum,  SO.  k  G.  t4d. 

'•  /cdNSKjrr'TiuLE.  '  ^',  , /' 
The  undertaking  of  the  lessor  of  th«epliMnr 
tiff,  in  tha  common  consent  n;de,  to  pay  .costs, 
u  only  personal,  and  cannot  be  enforced  attbti 
instance  of  ^he  defendant's  adminiatraitor.  .D^e. 
tf.  Harrison  yI  ^trnpsou^  6  D.  &  J^^i,  ,      . 

Casss  eitadfin^the  juHgmeotl  TbrMtdttt  7.  Bed^ 
wett,f  jvait^?;  i)oe  d.  JPahi>.  GruMiy,  i 
B.&C.S84;  SD.&  R.437.        .  '.' 

^;"  *  '  DAY,  costs  OF."  "■  ■"'  "'^  ;. 
.  I.  Ahtt^kd  jury  were  sworn  to  try  a  caijis^,- 
it  was  discovered,  that  throiyjli  the  mistake  of 
the  clerk  of  thepUintiff *a  attorney,  a  ri^lication 
to  one  oC  the  pfeas,  and  of  th<^  award  of  venire^ 
were  omitted  in  the  Nisi  Prius  record  >  altiiough 
the  issue  delivered  was  correct,  ,"  .  ,.,.,,,.., 
^HeW,  that  the  judge  had,  power  to  ami9fui 
*°irecord  with  the  consent  of  Uie  parties. . }    ^ 


The  defendants  haying  refused  Jto  give  their 


f^ed,  in  the  exercise  of  their  discretion,  to 
gvsDt'the  defendants  the  costs  of  the  day* 
Sleenum  v.  Copper  Miwer^  Company  of  Eng^^ 
land,  5  D.  &  L.  45I4     , 

2.  The  rule  for  costs  of  the  day  being  a  rule 
ah^lixte  iti  the  first  instance,  the  opposite  party 
is  not  bound  to  appear  to  show  cause,  although 
notice  of  the  motion  may  be  given  to  him ;  but 
may  come  afterwards  and  move  to  discharge 
the  rule.  Sleevnan  v.  Copper  Miners'  Com-- 
pony  of  EngUmd,  5  D.  &  L  451. 

DAMAQES   UNDER  40^. 

Tf  esp^M*.— The  first  count  of  the  declaration 
was  for  trespasses  committed  in  three  closes^ 
A,^  B.,  and  C.  The  second  count,  for  trespass 
in  a  fourth  dose.  The  defendant  pleaded  not 
g^iltv  to  the  wb^le.  He  also  pleaded  tb 
the  first  count,  a  public  way  over  A.,  B,,  and 
C,  and  other  pleas,  and  also  the  ptea  qf  publid' 
way,  so  far  a^  it  related  to  A.  and  J?.,  and  new 
assigned  trespasses  extra  tdam  aa  to  C,  The 
jilry  found  for  the  defendant  on  not  guilty  as  to 
the  second  count,  and  also  on  the  plea  of  pub- 
lic way  as  to  closes  A,  and  B.  The  plaintiff 
bad  a  verdict  on  all  the  other  issues,  and  on 
the  new  assignment,  on  which  the  lury  assessed 
his  damages  at  one  farthing.  The  judge  did 
not  certify  under  the  3  &  4  Vict.  c.  24 :  Held^ 
that  the  plaintiff  was  entitled  to  have  taxed  for 
him  the  costs  of  the  issues  found  in  his  favour 
as  to  closes  A.  and  jB.  ;  but  that  under  the  3  Sc 
4  Vict.  e.  24,  he  was  not  entitled  to  any  costs 
upon  any  of  the  issues  as  to  close  C,  with  re- 
gard to  which  he  liad  succeeded,  but  had  re- 
covered les^  than  409.  damages.  Sharland  v. 
aoating,  5  D.  &  G.  178. 

Cases  cited  in  tbe  judgment:  Newton  v.  Rowe». 
I  C.  B .  187  ;  Doe  d.  Bowman  v.  Lewis,  13  K* 
&  W»  «41 ;  Cox  V.  Thomason,  2  C.  &  G.498;' 
Riehmond  v.  /ohnson,  7  East,  583. 


PftjiyBBsa. 


Seelacttdf* 


INTRBLOCUTORY. 

SeeJ$et  off., 

IfMtTEe  APTBIt  Jt^BaSTBKT    ON    DBMUBBBIL^ 

'In  assumpsit  on  a  special  agreemeot,  the 
defendant. pleaded  non  assumpsit,  and  a  special 
plea  (going  to  the  wWe  cause  of  action^)  to. 
which  the  plainti^.  demurred.  At  the  trial  oC 
the  issue  of  fact,  a  verdict  was  found  for  the 
plaintiff,  witb  $i  damages ;  and  the  defendants' 
afterwards  obtained  juogment  on  the  demurrer 
to  the  special  plea :  Held,  that  the  plaintiff  was. 
entitled  to  the  QoaCs  of  the  trial  of  the  issue  of 
fact.  CZarJtev. -4iia«,  4C.  B-335, 

Case  oited  in  thb  judgfaent:  Bird  t.  Ifigginsoe,' 
f  A.&  £.83?  ti  N.  ^  M.79h 

^6e  Several  Issuer. 

.    ,M      .     ,  .,.M]A.BBIBJD  WOMAM* 

'In  an  ac^on  <Qf  trespaas  by  hueband  aa^ 
wiliB, '&>r  > «n'  alleged  falae  imprisonment  of  the 
li|tt6fV'B  verdict  was;  fouddm  tha  defehdaniab' 
The  plaintifia  obtained  a  rule  Btct  for  a  new 


«S€ 


Jhm^Hml  IHffmi  ^  C^wt  r  Lmk  ^  GM#. 


Iiialk  which  was  disdumd  with  coafei.  The 
fenale  plaintiff  afterwsnifl  obteund  a  rale  ntn 
tct  aHQend  the  role  by  atrikiiif  Mit  ao  nMich  of 
it  as  directed  coats  to  be  paid  h^  ker,  on  the 
gmmd  that  ahe  was  no  party  te  it»  and  tibat  a 
BMrried  woman  aumg  or  being  sued  with  her 
hnaband,  is  not  liable  to  coata.  The  Court  dia- 
barged  aueh  rufoi  with  casta  to  be  paid  kf  tke 
9^.    Nwton  y.  Boodle,  4  C.  B.  359. 

Caaes  eit»d  in  the  judgment :  Newton  r.  Rowe, 

16  Lawr  J.,  N.  S.,  Q.  B.  150 ;  Reginm  ▼.  Joh». 

SOD,  5Q.  B.3S5. 

MOTIONS   AND   RULB8. 

Judgment  for  the  defendants  is  signed  on 
the  14th  November,  1846,  and,  on  the  9th  of 
March,  184r>  the  costs  in  the  cause  are  taxed  : 
It  is  competent  to  the  defendants  afterwards  to 
tax  their  costs  of  a  rule  for  a  new  trial  obtained 
by  the  plaintiffs  on  the  20th  of  November, 
1846,  and  discharged,  with  costs,  on  the  15th 
of  January,  1847s  the  costs  of  such  rule  not 
being  coets  in  the  cause.  Newton  y.  Boodle, 
4  C.  fl.  359. 

PLBADiaO  8BPA1IATBI.T. 

Bade  for  new  trial, — ^Two  of  the  defendants 
pleaded  separately  to  a  nde  for  a  new  trial  ob- 
tained by  the  plaintiffs,  and  discharged  with 
coats,  were  represented  by  different  coonsel, 
though  by  the  same  attorney :  Held,  that  they 
were  not  entitled  to  present  for  taxation  sepa- 
rate bills  of  costs  on  the  rale.  Newton  r. 
Boodle,  4  C.  B.  359. 

BEVIBW   OF  TAXATION. 

1.  Transcript  of  record. — Court  of  Error. 
— This  Court  will  not  entertain  an  applica- 
tion to  review  the  taxation  of  costs,  after  a 
tranacript  of  the  record  has  gone  to  the  Court 
qf  £rror.    Newton  v.  Boodle,  4  C.  B.  369. 

2.  Amount  less  than  40^. — ^The  Court  will 
not  order  a  taxation  to  be  reviewed,  when  the 
amount  alleged  to  have  been  improperly  allow- 
ed, is  less  than  40s.  Newton  v.  Boodle,  4  C. 
B.  359. 

3.  Commission  abroad, — ^The  Master,  in  tax- 
ing the  costs  of  a  trial,  having  allowed  a  large 
ami  for  coats  incurred  in  the  execntaoB  of  a 
commission  for  the  examination  of  witnesses 
in  India,  without  exercising  any  <fiscretion  as 
to  the  propriety  of  the  particular  charges :  the 
Court  directed  him  to  review  his  taxation. 
Stewart  v.  Steele,  4  C.  B.  460. 

Gases  referrcid  by  the  reporters :  Cky  v.  Steven - 
son.3  A.  &  E.807  ;  5  N.  k  M.318  ;  Steinkel- 
ler  V.  Newton,  1  Scott,  N.  R.  148 ;  8  Dowl. 
P.C.  579;  6M.  &G.30n.  andSln. 

BVLBS. 

See  Motions, 

SBCUXITT   FOB  COaTS. 

1.  The  Court  refused  to  grant  a  rule,  in  an 
action  of  tort,  compelling  the  plaintiff  to  give 
security  for  costs  on  the  ground  of  his  insol- 
yyy ;  no  ^und  being  shown  for  believing 
taat  the  action  was  prosecuted  for  the  benefit  of 
dM  phuntiff^'s  aiaigBee.  Sieadr.  WilUam$,fi 
D.«feL.497. 


2.  A  cause,  wye  raaovad  hf  certiorari  bm 
the  Court  of  the  Ix)rd  Mayor  of  London.  The 
defendant  paid  a  sum  of  money  into  Coart,  in 
Ibcn  of  bail,  and  shortly  aftetwrdi  ebtHoda 
rale  for  aecuiity  far  eoali  an  tbe  groaad  tkit 
the  plaintiff  resided  oat  o#  Eni^and.  Then, 
cnrity  for  eoeta  waa  never  gtrm,  and  a  poisd 
of  nearly  two  yeava  dapaed  without  vy  pn^ 
ceading  m  the  eanae.  TbeConrtyUadfflMi 
circumstances,  made  absokitB  a  rule,  edhag  oa 
die  plaintiff  to  give  eecyrity  fibr  eoeta  witfabi  t 
fortnight;  otberwiae  the  defhedaBt  to  be  it 
liberty  to  take  the  money  paid  in  fien  of  M  «at 
of  Court.    Tassie  v.  Keniedj^  5  D.  &  L  567. 

SET   OFF. 

Interlocutory  costs, — Semble,  that  a  pnty 
mav  aet  off  interlocutory  costa  in  an  actisii, 
without  an  order  of  this  CfMirt  or  a  judge. 
Leuj/  V.  Drew,  5  D.  &  L.  307. 

ABTBBAL  H8VS&. 

To  a  declaration  containing  three  annmm 
counts,  the  defendant  pleaded  the  general  issoe^ 
and  t%vo  special  pleas.  Each  plea  was  directed 
to  the  whole  declaration.  The  plaintiff  bd  t 
verdict  as  to  part  of  his  denaana  on  tbe  fint 
issue,  and  the  defendants  aa  to  the  midoe. 
The  second  iseiB  waa  found  for  the  plaintiC 
and  the  third  for  the  defisndant :  Held,  tbxt  a 
the  defendant  was  entitled  to  the  powCea  and 
the  general  costs,  he  was  entitled  to  the  costs 
of  all  witnesses  attending  to  prove  the  third 
issue,  whether  their  evi&nce  apj^ed  to  a&y 
other  issue  or  not,  and  Uiat  ha  was  alio  a- 
titled  to  the  costa  of  those  who  appesred  to  le- 
duce  the  plaintiff's  demand  on  the  &at  iisu. 
unloM  they  attended  to  negatLve  ths  sttoad: 
that  the  plaintiff  waa  entitled  to  the  coau  d 
the  witnesses  who  appeared  solely  to  prove  tfai 
issues  £ound  for  him  under  the  firat  mas,  lod 
also  the  second  issne,  both  or  either  «f  tb»L 
WeUiy  V.  Baown,  1  Exch.  IL  770. 

TAXATION. 

See  Retfiewinj  Taxation, 


TRESPASS   AFTBR    NOTICE. 

In  trespass  for  placing  stumps  and  stakes 
on  the  plaintiff's  land,  the  defendant  pai<i  into 
Court  40*.,  which  the  plaintiff  took  oot  in 
satisfaction  of  that  trespass.     The  ^lo^ 
afterwards  gave  the  defendant  notice,  that,  no- 
leas  he  removed  the  atiuipa  and  stakes,  a&r- 
ther  actioB  would  be  brought  agaiast  kini: 
Held,  that  the  leaving  the  atunipe  vad  sdkei 
on  the  land  was  a  new  trespass  i  that  the  plain- 
tiff was  entitled  to  full  costs  in  an  actioQ  ^ 
their  continuance  after  the  notice,  tboogii  be  r^ 
covered  less  than  40#.,  and  the  judge  refiisra 
to  certify  that  the  trespass  was  wxlfnl  and  mafi- 
cious  under  the  3  &  4  Vict,  c  34^  i.  2;  ^^ 
that  the  proper  mode  of  obtaining  such  oostSt 
was,  by  entering  a  suggestion  on  the  record. 
undbr  the  third  section,  that  tbe  tretpaw  ^ 
committed  after  notice.    Bowyer  v.  Cook,^ 
C.  B.  236. 
Cum  cited  in  the  Judgment;  Hodsoo  r.  ISidd- 

son,  5  M.  &  W.  43T ;  Hohaes  ?.  Wila>n»  W 

A.  &  £.  60S, 


Z^^t  11$§M  &hmri»fVi 
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SATURDAY,  OCTOBER  13,  1849. 


LAW  BEFOBM. 

LORD  brougham's  LETTER  TO  8IR  JAMES 
GRAHAM. 

Wbik  rafeniog  oa  a  late  oocasioa  to 
Lord  Bio«|^fattii'9  pMBfiyet,  we  stated  that 
it  did.  not  appear  to  be  alikogether  unsue- 
cessfiil  in  proTing'tSmt  the  alteiatioiis  made 
by  the  Commons'  Committee  were  in  every 
instance  improvements ;  but  it  does  appear 
to  us  be  has  signally  failed  in  showing,  that 
the  changes  made  in  the  bill  by  the  House 
of  Cowmona,  after  it  was  sant  from  the 
Lords,— taken  as  a  whole, — are  not  oakM* 
Isted  to  promote  the  pracdsal  utility  of  the 
measnre,  and  to  prevent  its  provisions  from 
operating  to  the  incalculable  injury  of  pnb- 
Bc  interests. 

The  instances  enmnezated  by  hia  lord- 
ihip,  in  wUdi  the  Ingest  was  altered,  are 
isr  ti)e  most  port,  of  a  fstnal  and  trifling 
ntare,  snd  althongh  tiie  Ranges  afiord  a 
^^  appropriate  and  effective  snfaject  for 
tiie  noole  and  learned  lord's  ridicule  and 
ttrcasm^  they  do  not  famish  any  serious 

Cd  of  complaiBt  against  the  committee, 
the  following  extract,  for  example : — 

^  ^First  of  all,  the  Commons'  Committee  ob- 
jected to  iJie  form  of  the  digest  It  was  in 
vticles  and  not  in  sections.  It  akrmed  the 
sensibility  of  men  aceustomed  So  hoid  in  ab- 
horrence whatever  partrices  of  Mr.  Bentham's 
tforamendiog  the  law.  It  looked,  in  short, 
coc^artiba.'  •  ♦  •  •  • 
<%e  committee  were  alarmed,  and  articles  they 
^odd  have  none— it  most  be  ^tributed  into 
tectioni.  Nay,  Aiabie  nvmerals  they  woidd 
We  none— aU  must  be  Roman.         *  * 

*        *         The  Roman  nnmends  were 

*  His  brdslup  here  states  in  a  lengtikened 
Pwcntiiesis,  why  he  prefers  "digest*  to 
!«>de.-  and  « digesting.**  to  " codif^."  but 
«^  fte  grounds  or  this  preferenoB,  we  must  re* 
ftr  to  the  pampWet  itsefe 
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restored  to  their  pride  of  ^ee-^Artide  was 
supplanted  by  Seeii^,  So  ha — and  so  £Eur«  so 
welt  at  least  as  regarded  the  resolution,  ttare 
super  tdas.  wUiquaa;  however  out  of  repair 
these  roads  might  be.  But  they  seem  to  have 
been  found  slippery  too;  for  the  committee 
stood  not  very  steady  upon  tiiem:  changes 
were  made  by  the  enemies  of  all  change ;  mere 
nov^es  introduced  by  the  foes  to  all  innova- 
tion ;  a  dreadful  omission  was  made  in  eadl 
section — DO  authority  was  stated  for  the  enact- 
ment :  '  Be  it  enacted,'  was  ffiven  somewhere 
about  40  times,  instead  of  preracing  each  of  the 
27B  sections,  and  by  what  authority  was  not 
onee  stated  firom  the  second  secticm  to  the  last. 
I  say  nothing  of  the  constant  omission  of  tbe 
word  'further,'  though  I  fear  me  tender  con- 
sciences, hardly  recovered  from  the  dread  of 
Arabic  numbers,  may  be  troubled  at  this  known 
and  expressive  term  being  left  out.  But  my 
eyes  are  met  by  no  less  than  39  novelties  (ouu- 
nons  number,  by  whatever  nnmerris  marked !), 
though  happily  of  one  and  the  same  descrip- 
tion :— the  mvisioD  of  the  whole  acts  into  heads 
or  branches,  or  I  know  not  what  fragments, 
heretofore  unknown,  or  if  known,  certainly  only 
known  vnlhin  the  last  £ew  montha;  each  divi- 
sion of  sections  bein£  pre&ced  by  the  words 
'  And  wiih  respect  ftr  so  and  so.  I  say  not 
that  this  is  incorrect,  far  from  it ;  I  say  not 
that  it  is  unauthorised  by  the  bulky '  pamphlef 
which  tile  Lords  sent  down.  On  the  contrary, 
it  is  a  substitution  for  the  dirisioae  in  that 
MIL  Bat  i  oniiy  note  this  departure  from  ail 
aacientiHage  as  a  proctf  that  the  conmuttee 
could  make  such  deviations,  and  thenfocn 
might  have  adopted  the  somewhat  less  coar 
siderable  innovations  which  the  Lords  had 
sanctioned  for  the  self-same  purpose,  for  the 
sake  of  public  convenience.  rVirthermore,  lia 
sect,  ccrin.  I  find  inuovation  enoagh  to  startle 
the  most  hardened  law  stfonner,  iunovatian 
alike  in  suhatanoe  aadiniutm' -aninrentian 
of  great  merit,  I  admit,  for  its  coBveoisaee,  hflt 
of  such  novelty  that  a  patent  miffht  weU  be 
claimed  for  it  as  something  '  which  others  at 
the  time  did  not  use '  (according  to  the  statute 
of  James  I.}.  My  Fines  and  Recoveries  Act  of 
1833,  (3  &  4  "Vfm.  4,  c.  7*4),  is  referred  to  by 
the  seetimiB—1  erave  pardon,  tiM  cemnattee,  so 
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alarmed  at  articles,  and  so  resolved  to  have 
sections,  calls  tliem  clauses,  ivhich  is  aierm  be- 
longing to  bills,  not  to  acts ;  and  there  are  im- 
ported 17  of  them,  not  in  Arabic  {heaven  for- 
iridl)  bnt  all  in  Roman  nomeFaiSy  imported 
however  in  so.  slovenly  a  fashion  that  I  tremble 
lor  the  reception  the  conveyancers  may  give 
to  this  section,  or  clause,  or  article  —  really, 
now,  one  gets  confused  by  the  vacillation  of 
the  committee  in  their  technological  principles. 
My  only  objection  to  this  invention  is  its  care- 
less  application,  for  no  plan  of  reference  can 
be  more  convenient  if  jvdicioualy  and  accurately 
executed.*' 

The  worst  complaint  against  the  Com- 
mittee in  all  this  is,  that  ther  interfere  with 
matters  of  little  importance  if  not  positive 
indifference,  and  used  a  very  convenient 
mode  of  reference  in  a  slovenly  manner.  A 
somewhat  graver  charge,  however,  is  con- 
veyed in  tbe  following  paragraph  :-^ 

''The  committee,  however,  were  not  content 
with  alterinff  the  outward  form  and  appearance 
of  the  Digest.  They  examined  the  phraseology 
— ^they  conceived  tnat  they  could  improve  it — 
they  endeavoured  to  correct  it  by  restoring  the 
words  of  former  acts,  where  the  learned  Com- 
missioners had  deliberately  departed  from  these 
--^-^hey  seemed  altogether  to  foiget  that  prac- 
tice and  decision^  having  in  many  cases  affixed 
to  the  old  words  such  meaning  as  the  language 
chosen  by  the  Commissioners  conveyed,  and 
the  obscurity  and  uncertainty  of  the  old  words 
being  removed  by  the  new,  the  change,  instead 
of  an  amendment,  wias  a  material  injury.  So, 
however,  the  Committee  thought  it  expedient 
to  proceed-*-and  I  stop  not  here  to  inquure  how 
£ELr  their  labours  in  a  retrograde  direction 
(under  the  influence  of  the  sign  with  which  the 
sun  then  rode)  were  effectual  to  injure  the 
work  of  their  truly  learned  and  skilful  prede- 
cessors.'' 

As  his  lordship  has  not  deemed  it  worth 
wbileheretopointout  anyparticularinstances 
in  which  the  changes  made  by  the  Com- 
mittee were  injurious,  we  may  safely  conclude 
that  none  such  were  within  his  immediate 
recollection.  Let  us  add,  that  when  even 
uncertain  and  obscure  language  in  an  act  of 
parUament  has  had  its  meaning  defined  and 
settled  by  estabtished  practice  and  judicial 
.decision,  it  may  be  safer  and  more  judicious 
to  adhere  to  words  which  have  received 
such  a  construction,  than  to  adopt  other 
words,  apparently  clearer  and  more  intelll 
gible,  but  which  might  admit  of  a  construc- 
tion very  different  from  that  affixed  to  those 
for  which  they  were  intended  as  a  subati- 
tnte. 

The  strongest  and  most  striking  fact  ad- 
verted to  in  Lord  Brougham's  Letter  is, 
that  the  Irish  Bankrupt  Law  ConsolidaUon 
Bill«  when  it  passed  the  Commons*  contained 


the  very  clauses  which  that  house,  at  the 
suggestion  of  its  Select  Committee^  struck 
out  of  the  Englbh  Bankrupt  Bill.  It  most 
be  remembfir^»  however,  that  the  discredit 
of  this  inconsistency  rests  on  the  House  not 
on  the  Committee;  and  that  it  is^io  rcAee* 
tion  on  the  judgment  or  diligence  of  those 
who  took  so  much  pains  to  amend  the 
English  bill,  if  other  members,  who  ought 
to  have  bestowed  equal  attention  on  the 
measure  intended  for  the  sister  oouutry,  ne- 
glected their  duty.  As  may  be  expected, 
tibe  learned  letter^writer  not  oiily  makes  the 
most  of  the  discovery,  but  numafMtons 
from  it  an  opportunity  of  good-naturedly 
adverting  to  a  little  Irish  job^  which  his 
patriotic  keea*sightedueaB  prevented.  The 
whole  passage  b  so  characteriatie  that  we 
copy  it  without  abridgment  :-^ 

"  But  whence  all  this  distrust  which  has  to 
snddealy  sprung  up  in  the  CiMmaona  Ihk 
reluctance  to  ti£e  anything  upoa  trost,  tUs 
determiaation  to  leouire  that  every  word  oft 
bill  shall  be  weighed  by  their  own  mambers  be- 
fore receiving  their  sanction  I  How  loi^  Las 
this  been  the  rule  of  that  House's  proceec&igs! 
Above  all,  is  it  a  general  rule,  applicable  to  aH 
its  legislative  work  ?  Or  is  it,  petudventore, 
confined  to  this  one  case,  this  Bankrupt  Ltv 
Digest }  Why,  there  pass  eath  session  a  hao' 
drra  acts  or  more,  ana  I  willengi^  for  it  thit 
no  oae  sentence  of  one  single  act  ia^  ever  sited 
and  scrutiaissd  by  either  committee  or  hoow. 
To  illustrate  this  position  I  need  go  no  further 
than  the  late  session,  to  the  very  time  that  tbe 
committee  were  sitting ;  nay,  more,  to  the  reij 
subject  they  were  sitting  upon.  At  the  mo- 
ment of  their  discussion  on  the  BankmpC  Lsw, 
a  bill  was  passed  through  all  its  stages,  without 
a  word  of  discussion^  md  without  beiug  ^her 
referred  to.  a  select  committer  or  so  msudiSB 
mentioned  in  the  house,  except  by  the  clerks  at 
the  table,  when  they  read  its  title  at  eadi  aic- 
cessive  stage  of  its  rapid  progress.  I  allude  to 
the  Irish  Bankruptcy  Law  Consolidation  and 
Amendment  Act,  which  its  learned  andwri 
placed  under  my  care  when  in  came  up  to  Ae 
Lords.  It  had  been  mpared  under  the  ss- 
thority  of  the  Irish  caumcellor,  tlw  DoUb 
Chamber  of  Conuneros^aad  the  Iriah  Bsakniit 
Commiseionars — and  entire  confidence  wm  re- 
posed in  the  accuracy  of  the  workman&hip. 
But  I  was  in  no  degree  astonished  to*  find  thit 
its  authors  had  adopted  and  incorporated  ftom 
my  English  bill  the  venr  provisions  which  die 
House  of  Commons  had  njected,  and  aeeord* 
ingly  up  came  from  the  same  Commons  tw 
bills  on  the  same  sulgeot-*-^^  one  eatiraiy 
differeaut  from  the  other*  I  was  Ihus  phtecd  in 
a  sii^ular  posiUon  by  theJBoneoimble  the  Cosi- 
mons,  I  was  a^ed  to  use  wnatevet  little  credit 
or  influence  I  might  have  wiUi  the  Lords  to 
make  them  n))ect  the  provisions  ofUielrovn 
bill,  not  because  the  Commons  hsil  refused  to 
adopt  them,  but  becauete  the  Commons  liid 
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imanimotiBljr  approved  them.  A  strange  case 
of  collision  had  arisen— that  each  of  the  two 
bouses  had  unanimoasly  passnl  certain  pro- 
visions in  one  Bankrupt  Law  Bill ;  bat  then 
one  of  the  hooies  had  with  aqua!  unanimity  re- 
jected those  very  praviaioas  m  another  Bank- 
nipt  Ltw  Bin.  So  to  reconcile  the  Commons 
with  themselves,  we  were  fain  to  give  up  our 
own  danses  and  make  the  two  bills  on  the 
same  subject-matter  alike.  I  also  took  the 
^portnnity  of  striking  out  a  strange  provision, 
which  had,  doubtless  from  inadvertency,  crept 
into  the  Irish  bill— namely,  a  grant  for  life  ot  a 
place  hidittrto  held  during  pleasure,  to  the  near 
nlation  of  one  of  the  promoters  of  the  bill,  to* 
g^ksr  with  the  grant  to  the  same  party  of  an- 
oOicr  place  in  reversion." 

Thoiq^h  his  lordship  constantly  reiterates 
his  oompUunt  of  the  want  of  confidence 
manifested  bj  the  CommUtee,  and  is  more 
than  suspicious  that  an  unusually  large 
share  of  distrust  was  exhibited  in  respect  of 
the  BsBkmptLaw  Digest,  it  seems  never  to 
hsve  entered  into  his  imagination  that  the 

aosy  with  which  his  handiwork  was  re- 
ed  could  have  been  well-founded !  Al- 
though Lord  Brougham  may  have  forgotten, 
it  is  not  fit  thpt  the  public  or  the  guardians 
of  the  public  purse  shodd  forget,  that  a 
Coait  of  Bankruptcy  with  an  expensive 
judicial  staff  was  established  under  his  lord- 
ship's auspices,  which  was  found,  after  a 
sbort  expmment,  wholly  unnecessary,  and 
the  ill-assorted  judges  o?  which  were  afler- 
wards  drafted  off  to  other  offices,  in  order 
that  it  might  not  be  said,  they  continued  to 
be  paid  large  salaries  without  performing 
tty  public  mty.  The  act  which  suggested 
wd  Brougluun's  pamphlet,  when  it  came 
from  the  Lords,  contained,  and  still  contains, 
ui  admission  of  the  disregard  for  economy 
which  prevailed  when  existing  appointments 
were  made,  for  it  expressly  declares,  that 
the  present  number  of  Town  Commissioners 
18  more  than  sufficient  for  the  performance 
^  the  public  duties  devolving  upon  those 
&netionaries,  and  speciallv  provides  that 
sfter  the  death  or  removal  of  the  present 
fortunate  possessors,  a  reduction  is  to  take 
plsce  to  the  extent  of  one-third,  in  the 
number  of  commissioners,  registrars,  &c. 
Moreover,  it  cannot  be  matter  of  surprise, 
tbat  the  Commons'  Committee  should  have 
remembered,  that  to  Lord  Brougham  the 
<i<Kmtry  is  specially  indebted  within  a  few 
years  for  those  notable  experiments  with 
the  Law  of  Insolvency,  which  are  known 
w  the  Protection  Acts,  and  the  Debtor  and 
Creditors*  Arrangement  Act ;  as  well  as  for 
repeated  alterations  in  the  Law  of  Bank- 
I^Bptcy.  To  say  that  these  experiments  have 
heen  altogether  unsuccessful,  would  very 


inadequately  rnuresent  the  Act.  They  have 
been  denounced  by  every  iudge  who  has 
had  the  misfortune  to  be  caUed  upon  to  ad- 
minister, or  put  a  judicial  construction 
upon  their  ooninsed  and  inconsistent  provi- 
sions, and  are  justly  and  generally  regarded 
as  a  scandal  to  modem  legislation. 

With  such  evidence  of  Lord  Brougham's 
skill  and  care  in  framing  statutes  in  pari 
materid^  can  it  be  woncbred  at,  or  should 
the  Commons'  Committee  be  very  severely 
blamed,  if  they  scrutinized  and  examined 
any  measure  professing  to  relate  to  the 
Law  of  Bankruptcy,  which  came  recom- 
mended by  his  lordship  7  It  would  be  in 
vain  to  disguise,  that  if  the  bill  had  been 
introduced  bv  the  Chancellor,  Lord  Den- 
man,  or  Lord  Campbell,  it  would  have  been 
received  in  a  very  different  spirit  by  the 
House  of  Commons.  As  it  was,  the  only 
reasonable  ground  of  complaint  is,  not  that 
so  much  time  was  expended,  but  that  a 
much  longer  time  was  not  expended  in  a 
consideration  of  the  details  of  a  measure 
the  importance  of  which  can  hardly  be  ex« 
aggerated. 

We  should  not  conclude  without  men- 
tioning, that  in  addition  to  the  Criminal 
Law  Consolidation  Bill,  which  it  seems 
contains  no  less  than  2,200  articles.  Lord 
Brougham  gives  notice,  that  if  he  should 
be  spared,  ne  will  submit  next  Session  a 
measure,  which  if  it  be  confined  to  the  few 
provisions  he  has  sketched  out  in  the  fol- 
lowing paragraph,  will  be  the  least  objec- 
tionable, and  perhaps  the  most  useful  act, 
owing  its  existence  to  his  lordship.  The 
proposed  measure  is  thus  described,  and 
introduced : — 

"  I  shall  expect  the  support  of  these  grsat 
and  even  somewhat  rash  innovators  [meaning 
the  Commons'  Committee]  to  a  measure  of 
small  pretensions,  but  of  good  use,  which  I 
shall  nrzt  Session  fif  I  be  spared  so  lon^)  cer- 
tainly lay  before  parliament;  and  which  is 
more  of  a  mechanical  than  a  general  descrip- 
tion. I  mean  an  enactment  that  any  act  passed, 
whether  pnbHc  or  private,  in  any  Session,  may 
be  alterec^  amended,  or  repealed  during  the 
same  Session ;  that  certain  superfluous  words 
may  be  omitted  in  all  acts ;  and  that  every  act, 
past  or  future,  may  be  referred  to  in  subse- 
quent acts  by  the  year  of  the  reign,  the  chap- 
ter, and  the  section,  without  recital  of  the  title, 
or  of  the  matters  referred  to.  Much  p^rolixity  ' 
and  repetition,  and  no  little  expense,  will  thus 
be  spared ;  nay,  not  a  few  blunders,  very  em* 
barrassing  to  the  Courts,  will  be  prevented. 
The  first  of  these  provisions  alone  would  save 
about  3Q  folio  pages  of  the  statutes  each  Ses- 
sion— the  saving  by  the  others  would  be  con- 
siderably greater.** 
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If  Lord  firoagham  would  resolutely  bind 
lumself  to  bring  ia  such  a  Bill  «a  be  has 
here  described,  and  to  confine  its  provisions 
to  the  objects  above  pointed  out,  there  can 
he  no  doubt  that  it  would  meet  with  more 
general  concurrence,  and  afford  greater  sa- 
tisfaction than  has  usually  followed  from 
his  legislatorial  labours. 


NEW  STATUTOS  EFFECTING  ALTEKA- 
TIONS  IN  THE  LAW. 

^stty  bag  office  amendment  act. 
12  &  13  Vict.  c.  109. 
It  has  been  deemed  expedient  to  repeal 
some  of  the  provisions  of  the  11  &  12  Vict, 
c  94,  regulating  the  Office  of  the  Petty 
Bag  in  tl)«  Court  of  Chancery,  the  practice 
of  the  Common  Law  side  of  that  Court, 
and  the  Enrolment  Office  of  the  Court,  and 
to  make  other  provisions  in  lieu  thereof. 
It  is  therefore  enacted — 

1.  That  the  11  &  12  Vict.  c.  94,  be  re- 
pealed, except  so  much  as  relates  to  abo- 
lishing the  Offices  of  Senior,  Second,  and 
Third  Clerks  of  the  Petty  Bag,  and  pro- 
viding compensation  to  the  Senior  and  Se- 
cond Clerk,  and  to  the  appointment  of 
••  The  Clerk  of  the  Petty  Bag-" 

2.  The  Clerk  of  the  Petty  Bag  is  di- 
rected to  execute  his  duties  in  person,  ex- 
cept in  case  of  sickness,  &c.,  when  he  may 
impoint  a  deputy  with  consent  of  the 
Master  of  the  Rolls. 

3.  The  Clerk  of  the  Petty  Bag  to  hold 
his  I  office  during  good  behaviour,  and  in 
case  of  vacancy,  t^  same  to  be  filled  up 
by  the  Master  of  the  Rolls, — such  clerk 
being  an  httomey  or  eoUcitor  of  five  yeqrft 
^teiual  practice. 

4.  The  present  Clerk  of  the  Petty  Bag  is 
to  perform  all  the  duties  and  be  subject  to  all 
the  regulationsof  the  formerSenior  and  other 
Clerks,  but  not  to  practise  by  himself  or 
his  partus  as  an  attorney  in  the  Petty  Bag 
Office  or  OB  the  Common  Law  side  of  the 
Coot  of  Chaaoery . 

5.  The  Clerk  of  4he  Petty  Bag,  when 
ffae  present  derk  shall  cease  to  hold  the 
officct  shall  not  act  as  an  attorney  or  so- 
Edtor ;  and  when  the  salary  of  the  present 
derk  shall  he  increased  to  800^.  a  year,  he 
is  not  to  practise. 

6.  The  salary  of  the  Clerk  to  be  6002.  a 
▼cv,  with  power  to  the  L«d  Chaaoellor  to 
wcrease  it  to  BMI. 

7.  Hie  Clerk  of  the  l^tty  Bag  may  ap- 
nohxt  such  clerks  to  assist  hhn  as  the 
Master  of  the  Rolls  may  ffirect;  the  clerks 


to  be  paid  such  salaxy  as  the  Loid  Chm- 
cellor  may  order. 

8.  The  salaries  and  enenses  of^  1*e 
office  are  to  be  paid  out  of  the  Suitors'  Fee 
Fund. 

9.  Officers  taking  any  gratuity  are  to  be 
removed  from  their  office. 

10.  Power  is  given  to  the  LordChia- 
oelk)r  and  the  Master  fff  the  RoDs  ts 
transfer  the  business  of  any  other  office  k 
Cbanoery  to  the  Petty  Bag  Office. 

11.  A  Seal  of  Office  is  to  be  pnmded, 
and  may  be  cancelled  or  altered  from  time 
to  time. 

12.  The  Clerk  of  the  Petty  Bag  isan- 
thorized  to  give  certificates  upon  spedficar 
tions,  deeds,  &c.,  enrolled  m  his  office, 
stamped  with  the  Seal  of  Office,  and  whid 
are  to  be  received  in  evidence  in  all  Coarts, 
without  further  proof. 

13.  Office  copies  of  documents  sated 
with  the  seal  of  office  are  slso  to  he  recdT«d 
in  evidence  without  fur^er  proof. 

14.  Rules,  orders,  writs,  records,  4c 
issued  out  of  the  Petty  Bag  Office  are  to  k 
sealed  with  the  common  law  seal. 

15.  Specifications  for  letters  patent  are  to 
be  enrolled  in  the  Enrolment  Office,  and 
disclaimers  and  alterations  under  the  Patent 
Act,  5  &  6  Wra.  4,  c.  83,  are  also  to  be 
there  enrolled. 

16.  Provision  is  then  made  for  enlarging 
the  Enrolment  Office. 

17.  A  sesl  to  be  approved  by  the  Master 
of  the  Rolls  is  to  be  provided  for  the  En- 
rolment Office. 

18.  Certificates  of  enrolment  arc  to  be 
given,  and  when  seded  to  be  admitted  in 
evidence. 

19.  Office  copies  of  enrolments  stamped 
with  the  seal  of  office  are  likewise  to  be  id- 
mitted  in  evidence. 

20.  The  forging  or  altering  any  serf  or 
document  is  declared  to  he  a  felony. 

21.  Power  is  given  to  the  Lord  Chan- 
cellor, &c.  to  fix  a  table  of  fees  to  be  taktt 
in  the  Petty  Bag  Office,  but  no  fees  are  to 
be  taken  in  respect  of  duties  performed  at 
her  Muesty's  suit. 

22.  The  Clerk  of  Petty  Bag  is  to  receiie 
and  pay  over  the  monies  received  from  the 
Hanaper,  and  on  the  admission  of  sofio- 
tors. 

23.  The  Clerk  of  Petty  Bag  to  keep  s^ 
counts  of  fees  received,  and  pay  the  smfi 
into  the  Soitors'  Pee  Fund. 

24.  Solicitors  are  entitled  to  practise  as 
attorneys  in  the  Common  Law  side  of  the 
Court  of  Chancery. 

25.  The  same  costs  are  to  be  allowed  is 
in  Courts  of  Common  Law. 
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26,  Writs  may  be  tested  in  Term-time 
or  in  vacation. 

27.  Writs  may  be  made  returnable  in 
Tenn-time  or  in  vacation. 

2^  Proceedings  of  the  Court  may  be 
either  in  Term-time  or  in  vacation. 

29.  Writs  oi  eeire  facias  mey  be  directed 
to  the  sheriff  of  any  county. 

30.  Declarations  are  to  be  delivered^  and 
not  filed. 

31.  Pleadings  are  to  be  delivered^  and 
not  filed. 

32«  Issues  may  he  tried  in  any  of  the 
SiqiericMr  Courts. 

33.  Eecord  of  issue  is  to  be  £led  in  the 
office  of  the  Petty  Bag. 

34.  Superior  Courts  of  Common  Law  to 
have  the  same  powers  as  in'  actions  pending 
in  their  Courts. 

35.  The  Superior  Courts  are  to  give  the 
same  judgment  as  in  the  Court  of  Queen's 
Beach. 

36.  A  transcript  of  the  proceedings  in 
Conrts  of  Common  Law  may  be  taken  into 
the  Courts  of  Chancery. 

37.  The  costs  are  to  be  taxed  hj  the 
Masters  of  the  Court  respectively. 

38.  Writs  and  proceedmgs  may  be  pre- 
pared by  the  parties  or  their  attorneys. 

39.  The  judges  may  dispose  of  matters 
incident  to  any  action  on  the  Common 
Law  side  of  the  Court  of  Chancery. 

40.  The  Master  of  the  Soils  may  make 
orders  for  the  custody,  &c.,  of  the  records. 

41.  Greneral  rules  and  orders  may  be 
inade  by  the  Lord  Chancellor  and  Master 
of  the  RoUs. 

42.  The  privilege  of  suing  by  the  officers 
of  the  Court  of  Chancery  on  the  Com- 
mon Law  side  is  abolished. 

43«  Saving  existing  actions  by  or  against 
officers. 

44.  The  parties  or  their  attorneys  to  cause 
their  names  to  be  entered  in  a  book  at  the 
Petty  Bag  Office,  and  place  of  addi^eas 
^thin  three  miles  of  the  office. 

45.  Affidavits  may  be  sworn  before  Clerk 
of  Petty  Bag. 

46.  Saving  the  jurisdiction  of  the  Lord 
Chancellor  and  Master  of  the  EoUs. 

47.  Form  of  writs  to  be  settled  and  ap- 
proved by  the  Lord  Chancellor  and  Master 
of  the  Bolls. 

48.  Courts  of  Common  Law  to  take 
cognizance  of  writs  and  proceedings  brought 
Wore  them. 

49.  Monies  paid  into  Court  for  her  Ma- 
jesty's use  shall  continue  to  be  received  as 
heretofore,  Ac. 

^Q«  Conatmction/pf  t^rms  in  this  nfit 


51.  Short  title  "The  Petty  Bag  Office 
and  Enrolment  in  Chancery  Amendment 
Act,  1849.** 

The  following  are  the  clauses  in  extensQ 
which  appear  particularly  to  concern  the 
practitioners  now  entitled  to  act  on  the 
Common  Law  side  of  the  Court  of  Chancery^ 
and  the  alterations  effected  in  regard  to  the 
evidence  of  documents  enrolled  in  the  Petty 
Bag  and  Enrolment  Offices. 

Certifioates  of  eiarpfoMfi^^— That  the  Qerk 
of  the  Petty  Bag  shall,  upon  request,  and  pay* 
ment  of  the  proper  Hees  payable  in  respect 
theroof,  indorse  or  write  upon  every  speoine^- 
tion  whidi  at  any  time  herstafbre  has  been  en* 
rolled  in  the  Petty  Bag  Office,  (provided  'the 
eorolmentshall  then  bein  his  cu8tody,)andapon 
every  deed,  instrument  in  writmg,  and  dociu 
ment  which  at  any  time  heretofore  has  been  .or 
at  any  time  hereafitBr  shall  be 'enrolled  in  ths 
Petty  Bag  Office,  a .  certificate  BtBting  that 
such  specification,  deed,  instrument  in  writing, 
or  document  has  been  or  was  enrolled  in  the 
said  Petty  Bag  Office,  and  the  day  of  such 
enrolment,  and  shall  cause  suoh  certificate  to 
be  sealed  or  stamped  with  the  said  Chaneery 
Common  Law  Seal ;  and  every  such  certificate 
purporting  or  appearing  to  be  so  sealed  or 
stamped  shall  be  admitted  and  received  in  eyi* 
dence  as  well  before  either  house  of  parlia- 
ment as  also  before  any  committee  thereof, 
and  ako  by  and  before  all  courts,  tribunals, 
judges,  justices,  and  other  persons  whomso- 
ever, without  fiuther  proof,  and  as  sufficient 
pri$nd  fame  evidence  that  the  specification, 
deed,  instrument  inwnting,  or  document  there* 
in  mentioned  was  duly  enrolled  in  the  Petty 
Bag  Office  on  the  day  mentioned  in  such  cer- 
tificate, (s.  12.) 

(Mice  copies  of  doewmewts  to  be  received  im 
evidence. — ^That  every  office  copy  issued  from> 
the  Petty  Bag  Office  shall  be  sealed  with  flie 
ssid  Chancery  Common  Law  Seal  for  the  time 
being;  andevery  document  sealed  with  suchseal,' 
and  purporting  to  be  a  eo])y  of  any  reeord  or 
other  documentof  anydescnption,  shallbedeem^ 
ed  to  be  a  true  copy  of  such  record  or  other^ 
document,  and  shall,  without  further  proo(>be> 
admissible  and  admitted  and  received  in  evi- 
dence, as  well  before  either  house  of  partia^* 
ment  as  before  any  committee  thereof  and  also  > 
by  and  before  all  courts,  tribunals,  judges*  jus** 
tices,  officers,  and  other  persenB  whomsoever,  - 
in  1^  manner  and  to  ^the  same  extent  and^ 
effiset  as  the  original  record  or  other  document 
would  or  mig^t  be  admissible  or  admitted  cr^ 
received  if  tradsred  in  evidsnce,  as  well  for  the 
purpose  of  proving  the  contents  of.such.ie*' 
corn  orother  document,  as  also  proving  such 
reeord  or  otiier  document  to  be  a  record  or 
dooument  of  or  belaQgiag  to  the  saidOoait 
of 'Chancery,  but  mot  fwlher  or  othemoMi 
(s..l».) 

^eef^lealioiis  to  he  miroiUod^^-^!^\ml  emcf 
•speoificatioD  or  inatminsat  in  writiogior »  > 
sGiSidngaraBcecteiBingany  inventiony  andttoJie ' 
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enrolled  in  Chancery  in  pursuance  of  letters 
patent  under  the  great  seal,  shall  be  enrolled 
in  the  Enrolment  Office  of  the  Court  of 
Chancery;  and  every  disclaimer  and  memo- 
randum of  alteration  to  be  enrolled  in'  pursu- 
ance of  the  5  &  6  Wm.  4,  c.  83,  intituled 
"  An  Act  to  amend  the  Law  touching  Letters 
Ptitent  for  Inventions,*^  shall  also  be  enrolled 
in  the  said  Enrolment  Office;  whether  the 
specification  of  the  invention  to  which  "such 
disclaimer  or  memorandum  of  alteration  shall 
relate  shall  or  shall  not  have  been  enrolled  in 
the  said  Enrolment  Office ;  and  the  enrolment 
of  every  such  dbclaimer  and  memorandum  of 
alteration  in  the  sud  Enrolment  Office  shall  be 
and  be  deemed  to  be  the  enrolment  thereof  in 
the  proper  office  in  pursuance  of  the  provi- 
sions of  the  said  act.  (s.  15.) 

Certificates  of  enrolment  adnutted  in  evi- 
dlmce.— That  the  Clerk  of  the  said  Enrolment 
Office^  or  his  deputy  or  assistant,  shall,  upon 
request,  and  payment  of  the  proper  fees  pay- 
able in  respect  thereof,  indorse  or  write  upon 
every  deed,  specification,  instrument  in  writ- 
ing, and  document  which  at  any  time  hereto- 
fore has  been  or  at  any  time  hereafter  shall  be 
enrolled  in  the  said  Enrolment  Office,  a  certifi- 
cate that  such  deed,  specification,  instrument 
in  writmg,  or  document  has  been  or  was  en- 
rolled in  Chancery,  and  the  day  on  which  such 
inrolment  was  made,  and  shall  cause  such  cer- 
tificate to  be  sealed  or  stamped  with  ^e  said 
seal  of  the  Chancery  Enrolment  Office ;  and 
every  such  certificate  purporting  or  appearing 
to  be  sealed  or  stamped  shall  be  admitted  and 
received  in  evidence  by  all  courts  and  other 
tribunals,  judges,  justices,  and  others,  without 
forther  proof,  and  as  sufficient  primd  facie 
evidence  that  the  deed,  specification,  document, 
or  instrument  in  writing  therein  mentioned  was 
duly  enrolled  in  the  Court  of  Chancerv  on  the 
day  and  at  the  time  mentioned  in  such  certifi 
eate.  (s.  18.) 

Copies  of  enrolments  admitted  tn  emdence,— 
That  every  document  or  writing  sealed  or 
stamped  or  purporting  or  ap^ring  to  be 
sealed  or  stamped  with  the  said  seal  of  the 
Chancery  Enrolment  Office,  and  purporting 
to  be  a  copy  of  any  enrolment  or  otner  recoro, 
or  of  any  other  document  or  writing  of  any 
description  whatsoever,  including  any  draw- 
ings, maps,  or  plans  thereunto  annexed  or  in- 
dorsed thereon*  shall  be  deemed  to  be  a  true 
cop]r  of  such  enrolment,  record,  document,  or 
wnting,  and  of  such  drawing,  map,  or  plan 
(if  any)  thereunto  annexed,  and  shall,  without 
further  proo^  be  admissible  and  admitted  evi- 
dence, as  well  before  either  house  of  parliament 


also  proving  such  enrDfanent,  record,  doco- 
ment,  or  wnting  to  be  an  enrolment,  record, 
document,  or  writing  of  or  belonginfr  to  the 
said  Court  of  Chancery,  and  that  sada  enrol* 
ment,  record,  document,  or  writing  was  made, 
acknowledged,  pre|)ared,  tied,  or  entered  on 
the  day  and  at  the  time  when  the  onptaH  en- 
rolment»  record^  document,  or  writing  doll 
purport  to  have  been  made,  acknowledged, 
prepared,  filed,  or  entered,  (s.  Id.) 

Solicitors  to  B«  entitled  to  practise  on  Con* 
mofi  Law  side. — ^That  every  peraon  who  ba 
heretofore  been  admitted  a  sondtor  of  the  said 
Court  of  Chancery,  and  who  is  now  a  solici- 
tor of  the  said  Court,  shall  by  virtue  of  bis 
admission  and  this  act  become  and  be  an  attir* 
ney  of  the  said  Court,  and  every  person  here- 
after to  be  admitted  a  solidtor  of  the  said 
Court  shall  by  virtue  of  such  admission  be- 
come an  attorney  of  the  said  Court,  and  the 
solicitor  of  her  Majesty,  the  solidtor  of  each 
of  the  several  public  boards  of  this  realm,  and 
everyperson  so  to  become  an  attorney  of  the 
said  Court  as  aforesaid,  shall  be  allowed  and 
entitied  to  practise  as  an  attorney  on  the  Com- 
mon l^w  side  of  the  said  Court  of  Chancenr, 
any  law  or  usage  to  the  contrary  notwitiistand- 
ing,  upon  payment,  nevertheless,  of  such  fieea 
as  shall  or  may  be  payable  in  respect  of  the 
business  transacted  oy  the  said  attorneTs; 
and  all  such  documents,  proceedings,  writ- 
in|rs,  acts,  duties,  services,  matters,  and 
things  as  before  the  passing  of  the  said  recited 
act  were  or  ought  to  be  prepared,  conducted, 
done,  or  performed  bv  the  said  senior,  second, 
and  third  clerks  ot  the  Petty  Bag  reapec 
tivdy,  as  the  attorneys  of  or  for  thdr  cuents 
respectively,  shall  or  may  from  and  after  the 
passing  of  this  act  be  prepared,  conducted, 
done,  and  performed  by  such  clients  reapec- 
tively  in  their  own  proper  persons,  or  by  some 
person  who  shall  become  or  be  admitted  and 
actually  be  an  attorney  of  the  said  Comt  by 
virtue  of  this  act,  and  not  by  any  other  person 
whomsoever,  (s.  24.) 

Co*/#.— That  every  attorney  or  party  prac- 
tising on  the  Common  Law  siae  of^the  Coort 
of  Chancery  shall  be  entitled  to  charge  and  be 
paid  and  allowed  such  coste,  fees,  and  charj^ 
for  the  transaction  of  business  on  the  Common 
Law  side  of  the  said  Court  as  is  or  aie  allowed 
to  attorneys  or  parties  for  business  of  a  similar 
nature  in  her  Majesty's  Superior  Coorta  of 
Common  Law.  (s.  25.) 

Declarations  to  he  deHoered.-^ThtX  in  au 
any  defendant  in  any  action,  suit,  or  proceeding 
already  or  hereafter  to  be  commenced  ahau 
appear  on  the  Common  Law  side  of  the  Court 


as  also  before  any  committee  thereof,  and  also  of  Chancery,  in  person  or  by  attorney,  to  an* 
by  and  before  all  courto,  tribunals,  judges,  jus-  swer  in  such  action,  suit,  or  proceedio^*  *^ 


tices,  officers,  and  ot|ier  persons  whomsoever, 
in  like  manner  and  to  the  same  extent  and  effect 
as  the  original  enrolment,  record,  document,  or 
writiiig  could  or  might  be  admissible  or  ad- 
mitted in  evidence,  as  well  for  the  purpose  of 
proving  the  contenta  of  such  enrolment,  re- 
cord, document,  or  writing,  and  the  drawing. 


shall  not  be  necessary  to  file  any  dedsntbn, 
but  the  pldntlGTor  prosecutor,  or  his  attorney, 
shall  deliver  the  declaration  to  such  defendant 
or  his  attorney,  and  shall  also  at  the  same 
time,  in  any  action  of  scire  facias  to  repeal 
letters  patent  for  inventions,  deliver  to  roch 
defendant  or  his  attorney  the  notice  of  ob- 


map,  or  plan  (if  any)  thereunto  annexed,  as/jections  (if  any)  required  by  the  pnmdona  of 
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S  &  6  W.4«c83,intiiiilBd''AnActtoain»nd 
the  Law  toachkiff  Letters  Patent  for  Invcn- 
tioot,"  and  it  ahall  not  be  necessary  at  any 
time  hereafter  tg  file  any  notice  of  objections 
reauired  by  the  said  last-mentioned  act,  but 
only  to  deliver  the  same  to  the  defendant  or 
faia  attorney,  as  required  by  this  act .:  and  that 
on  the  traverse  of  an  inquisition  found  the 
traverse  ahall  be  filed  in  the  Pettv  Baff  OflSce, 
and  the  traverser  or  his  attorney  shall  deliver  a 
copy  thereof  to  the  opposite  party  or  his  at« 
tomey.  (s.  30,) 

Pleadtn^s  to  he  delivered. — ^That  in  any  such 
action,  suit,  or  proceeding  as  aforesaid  no  de- 
murrer, nor  any  plea  or  pleading  subsequent 
to  the  declara^n  or  traverse,  shdl  be  filed  in 
the  aaid  Office  of  the  Petty  Bag  or  otherwise 
in  the  said  Court  of  Chancery ;  and  that  in 
every  such  action,  suit,  or  proceeding  every 
such  demurrer,  plea,  and  subsequent  pleading 
shall  be  delivered  by  the  party  demurring  or 
pleading,  or  his  attorney,  to  the  opposite  partv 
or  his  attorney,  and  that  the  issue  in  any  sucn 
action,  suit,  or  proceeding  shall  be  delivered 
only,  and  not  filed,  and  shall  or  may  be  made 
up  and  delivered  b^  either  party  or  his  at- 
torney to  the  opposite  party  or  his  attorney, 
(s.  31.) 

Issuet  may  he  tried  in  the  Superior  Courts. — 
That  in  case  any  issue  respecting  any  matter  of 
fact  to  be  tried  by  the  country  has  at  any  time 
heretofore  been  or  shall  at  any  time  hereafter 
be  joined  in  any  action,  suit,  or  proceeding  on 
the  Common  Law  side  of  the  Court  of  Chan- 
cery, then  and  in  eveij  such  case  the  record 
shall  be  made  up  and  filed  in  the  Office  of  the 
Petty  Bag ;  and  it  shall  and  may  be  lawful  to 
try  such  issue  in  fact  in  axiy  one  of  the  three 
Courts  of  Queen's  Bench,  Common  Pleas,  or 
Exchequer  of  Pleas ;  and  in  every  such  case 
the  writ  o{  venire  facias  juratores  for  summons 
ing  a  jury  to  try  such  issue  shall  or  may  be 
mtide  returnable  and.  returned  in  such  of  the 
said  three  Courts  as  the  issue  is  intended  to 
be  tried  in;  and  a  transcript  of.  the  said  Record 
in  Chancery,  containing  such  issue,  shall  or 
may  thereupon  be  sent  or  taken  into  the  Court 
in  which  such  writ  of  ventre  facias  shall  be 
made  returnable,  in  like  manner  as  records 
contsuning  issues  may  now  be  sent  or  taken 
from  the  Common  Law  side  of  the  said  Court 
of  Chancerv  into  the  Court  of  Queen's  Bench, 
and  it  shall  not  be  necessarv  to  issue  any  writ 
of  mittimus  or  other  writ  tor  the  sending  ur 
taking  such  transcript  into  either  of  the  said 
Courts ;  and  in  case  such  writ  of  venire  facias 
shall  be  made  returnable  in  either  of  the  said 
Courts  of  Conunon  Pleas  or  Exchequer  of 
Pleas,  such  Court  shall,  upon  the  transcript  of 
the  said  record  being  brought  into  such  Court, 
nroceed  to  try  such  issue  either  at  Bar  or  at 
Nisi  Priua,  as  such  Court  shall  think  fit,  and 
in  like  noanner  as  such  issue  would  or  might 
have  been  tried  in  the  Court  of  Queen's  Bench 
in  case  such  writ  of  ventre  yhcta^  had  been 
made  returnable  in  that  Court,  and  the  said 
transcript^  or  the  original  record,  had  been 
taken  or  deemed  to  be  taken  by  the  Iiord 


OhanceUor  into  that  Court;  and.  .upon  any 
such  transcript  as  aforesaid  being  taken  or 
brought  into  either  of  the  sidd  Courts  of  Com- 
mon Pleas  or  Exchequer  of  Pleas  such  Court 
shall  or  may  issue  such  writs,  make  such 
rules,  and  proceed  therein  in  all  respects  for 
the  trial  or  other  lawful  determination  of  the 
issue  therein  contained,  in  like  manner  as  the 
Court  of  Queen's  Bench  could  or  might  have 
done  if  such  transcript  or  the  original  record 
had  been  taken  into  the  Court  of  Queen's 
Bench,  and  with  full  power  to  set  aside  or 
vacate  any  trial,  verdict,  or  other  proceeding, 
in  like  manner  as  could  or  might  have  been 
done  by  the  said  Court  of  Queen's  Bench. 
(s.  32.) 

Poirer*  of  Courts  of  Common  Law.— That 
the  said  Courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer,  and  the  judges  thereof 
respectively,,  shall  have  the  same  power  and 
authority  in  respect  of  the  transcript  of  any 
record  brought  Defore  them  as  aforesaid,  and 
the  pleadings,  issues,  and  matters  therein  con* 
tained,  as  they  have  in  respect  of  the  record  in 
any  action,  suit,  or  proceeding  commenced  or 
pending  in  such  Court,  ana  the  pleadings, 
issues,  and  matters  in  such  record  contained : 
Provided  always,  that  nothing  herein  ^  con- 
tained shall  authorize  the  givmg  final  judg- 
ment in  any  case  in  which  the  Court  of 
Queen's  Bench  has  not  heretofore  had  such 
authority,  (s.  34.) 

Costs  to  be  tazed.^-ThaX  in  all  cases  where 
any  party  shall  be  entitled  to  the  costs  of  any 
such  issues,  or  of  any  other  proceedings  or 
matters  provided  for  by  this  act,  in  any  of  the 
said  Courts,  such  costs  shall  be  taxed  and  re- 
gulated by  one  of  the  Masters  of  the  said 
Court  respectively,  who  shall  endorse  his  allo- 
catur on  the  rule  or  order,  as  the  case  mav  be, 
or  upon  the  postea,  before  the  same  shall  be 
taken  or  returned  into  the  Court  of  Chancery 
as  aforesaid,  (s.  37.) 

Writs  and  proceedings  to  he  prepared  by  par- 
ties or  their  attorneys. — ^That  every  writ  which 
shall  or  may,  at  any  time  after  this  act  shall 
come  into  operation,  lawfully  issue  out  of  the 
said  Office  of  the  Petty  Big,  under  the  said 
Chancery  Common  Law  SeaC  and  everv  record 
and  proceeding  whatsoever  on  the  Common 
Law  side  of  the  said  Court  of  Chancerv,  shall 
be  prepared,  engrossed,  and  issued  oy  the 
party  requiring  or  conducting  the  same,  sub- 
ject nevertheless  to  such  rules  and  regulations 
as  shall  or  may  be  made  and  for  the  time 
being  in  force,  by  virtue  of  this  act  or  other- 
wise, for  regulating  the  practice  of  the  Com- 
mon Law  side  of  the  said  Court  of  Chancery, 
and  also  subject  to  the  payment  of  such  lawful 
fees  as  shall  or  may  be  payable  for  or  in  re- 
spect thereof;  and  upon  payment  of  such  fees, 
and  complying  with  sucn  rules,  such  writs, 
records,  and  proceedings  shall  (when  neces- 
sary, and  if  lawful  and  regular,)  be  duly  sealed, 
(s.  38.) 

Parties  or  attorneys  to  cause  names  to  be  en^ 
tered  in  a  booh—Thsi  every  person,  party  to 
any  acUon,  suit,  or  proceeding  now  pending  in 
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ih»  etdd  Court  of  Choneery  on  tbe  CominDii 
Lblw  stcte  thereof,  shiil;  More  tiJdii|p  any  frmt 
«tep  in  OF  «boat  any  aoch  aetkm,  am;  or  pvo" 
oeeding,  mubot  to  be  antand  in  a  book  to  be 
kejpt  in  tbo  said  ¥^Th^OBc%  if  he  imenda 
to  act  in  peraon-  and  not  by  attomey  therein, 
hia  own  name  and'  addreaa^  and  if  he  intends 
to  aot  byattoraey  and  not  in  person,  then  the 
naime  and  address  of  hie  attomey;  and  if  any 
such  pereon  or  attBrae^  naidea  nore  than 
three  miles  (tarn  the  said  ofic^  seoe  place 
within  that  distance  shall  be  mentioned  mid 
entered  in  the  said  bocrfc,  at  or  to  wfaich  plead- 
innfB,  notices,  and  other  proeeedinga  nay  be 
left  or  sent  fop  sneh  person  or  hia  attorney; 
and  every  attomey  shall,  before  he  acta  aa  tne 
attorney  of  any  jpenon  in  the  said  Conrt,  cause 
to  be  entered  m  snch  book  aa  aforesud  his 
name  and  also  hi»  addree»>  or  some  place  at  or 
to  which  pleadhrgs,  notlees,  or  other  proceed- 
ings may  be  left  for  or  sent  to  him^  (a.  44.) 
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GRIEVANCES  OF  THE  PBOFESSION. 

mjmmfxVMaA  costs. 
It  appears  that  very  inadeqizate  costs 
are  aUowed  in  Ireland  on  the  taxation  of 
costs,  and  as  the  grievances  of  our  brethren 
there  cannot  fail  to  be  intensting  to  onr 
readers  here,  we  shall  state  die  compUnnt 
as  we  find  it  retorded  in  Tke  Pretg^  a 
Dublin  paiper,  wfaioh-  is  evidently-  well 
disposed  towards  the  proftssion.  The 
quotations  from  Mr.  Warren'is  excellent 
tiectures  at  the  Incorporated  Law  Society 
are  appropriately  introduced.  The  folbw- 
ing  is  the  letter  o£  a  sdidtar  which  kjj^ 
peared  ioj  that  jouaal  on  the  lOth  Sep- 
tember ^-«•• 

*' Solidtors^CasUqfTasatibns. 

''Thningfa  youc  jonmal  £  would  call  the 
attention  ef  the  ConBosittae  of  the  Law  Sodety 
to  the  very  madecpiato  fisea  which  are  aUowed 
mendwrs.  of  my  pcofiBaBion  for  attending  the 
taaation*  of  costa  either  ini  Ghanocry  or  at  the 
£<|aitv  side  of  the  Bxohequer..  According  to 
the  Chanoeiy  schedide  of  fises,  the  remunero- 
tion  (?)  for  this  very  tnnibleBome,.irioBome,  and 
responsible  boBineso  ia  settled  at  the  rate  of 
%8„2d,  for  ereiy  li92  items,  which: will  at  least 
make  20  pages  of  ooste.  In  the  Equity  £]&- 
chequer  tharate  ia  6«..2d  for  each  12  pages, 
containing  26  Imea^  or  fiir  every  lOOi.,  at  the 
discretion  of  the  officer.  The  scale  adopted  by 
tfie  Exchequer' is  not  quite  so  outrageous  as 
that  which  was  settled  for  Chancery,  but  both 
ef  them  are  afasuDd:  im  reference  to  any  fair 
notion  of  remuneration  for  the  business  to 
which  diey  apply. 

"  In  cases  of  taxstion  between  solicitor  and 
client,  the  utter  inadequacy  of  the  fee  allowed 
to.  the  solioitiMr  «  oppoaing"  (as  it  is  called)  the 
taxttion, .  beeomes  a  gross  and  a.  striking  in- 
.justiee,  as  I  tfamk  a^  v«y  phna  view  of  diR 


dutiflstob«Mlbniied:waidfeaiflnabste.  La 
me  siq)pose  the  bill  to  be  taxed  to  oDntii]i960 
itema^  FortiietaxstiDitof  such  al»Il,«bki 
win,  at  least,  extend  to  Sapsgss,  die  idkitor 
attending  on  behalf  of  the  chent  is  entidsd  t> 
the  sum  of  1/.  lOf.  lOA  Whst  sre  dtt  dntiei 
to  be  performed,  and  what  is  the  boBBRito 
be  done  for  that  sum*?  In  the  clan  of  can 
to  whidi  I  dhide  the  probalnfity  is  tbt  the 
solicitmr  attBnding  for  the  chent  has  bd  no 
previous  knoudedge  of  the  prooeediiigB  to 
which  the  bill  of  coste  rdatea.  Be  ii  orrIt 
enmloyed  to  see  the  bill  twe^  and  to  wiui 
with  lynv-eyed  jealow  that  no  impropv  or 
excessive  charges  are  adowed.  To  enable  tea 
to  dischsfge  tiut  duty  he  must  read  and  re- 
read the  bifi  of  eosts^.  so  as  to  make  iiioa^ 
master  of  the  psture  end  bearings  of  tibe  buii- 
Doss  and'prseeedinge  foraung  the  sslijectof  it 
Supposingthe  bill  to  extend  to  80  p^ei^the 
peHormaneeof  that  irst  and  impentife  doty 
will  occupy  at  least  Gm-  houn.  Hwd  ^mr 
mustnecessBsily  foDow  sitendawwis  sod  con- 
foresees  ^th  the  client  fox  exphuutinu  ob 
vsiioas- topics  growing  out  of  die  costs,  ai  to 
these  may  fobiy  be  set  down*  the  eonsfli]i])tkn 
of,  at  all  eventa;  tsfO  adcKtional  hooia  All 
this  being  done,  then  comes  the  taxatkn,  and 
certainly  in  nine  sot  of  ten  cases,  the  actual 
and  real  work  of  the  tazaHott  before  theoicx 
will  occupy  at  least  six  houn,  to  wUdnBij 
be  added  a  maigin  of  four  houn  for  Aa  ba 
of  time  in  psssing  bsckaKsrds  and  forwanb  to 
the  taxing  office,  and  for  unavoidable  debyi 
and  stops  in  the  office  itself. 

"  Thus,  in  the  business  nd  forthsisnsete 
objecte  of  the  taxation  itself  tiierris  aconsm^h 
tion  of  17  houn,  for  which  the  solidtor  u  ea- 
tMed  to  chaige  ll  iOs.  lOd.,  being  atdw  laft 
of  U.  9d,  an  hour !  I  have  no  doubt  tbatif  da 
mattsr  were  brought  out  a  Ikds  more  is  detail, 
and  were  submitted  to  the  Lord  GkancaOffand 
the  Chief  Baron,  the  injustice  and  inadem 
of  such  a*  rate  of  remuneration  wosid  n  s 
onoe  corrected.  There  also  exists  tbe  pua- 
mount  coneideretion  that  unless  pwipef»  uy, 
ample  remuneretioD,  be  allowed  fortna  Aitf, 
in  the  performance  of  which  the  pnblie  an 
deeplf  interested;  respecteblo  and  sbk  p^^ 
titionera  will  not  be  induced  to  undertake  the 
taxation  of  eoste>  a  bmneh  of  our  profeMooft 
business  never  agreeable,  and  dways  aidsow 
troublesome,  and  responaibls." 

The  editor  of  TAe  Press  hss  takflii? 
tile  subject  with  oonsidemble  seal,  abssii^ 
that  he  well  underetatnds  the  besfing  ot 
these  questions,  and  he  advocates  the  ciue 
of  the  pnctitioners  with  much  ability,  ot 
says — 

"^  It  calk  for  aci  streteh  of  libendi^toa^ 
cede  that  under  any  dreumstanesa  da^  ^ 
must  be!  an  utterly  and  absaidlf  ioaoffics^ 
vsto  of  remuneration^  for  a  scdidtar^'O^^ 
and  labour  eoousipient  on  the^tatattoo  of  1^ 
itsmsafaGbanserybittofcosts.    *   *^ 

"  UnquestionaUy,  thew^  is  a<  gnat  im^^ 
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t»  thepublio  ndnd  to  bdieoe  fi»  the  posiibUitif. 
ofan  attorney  hemg  wfemged^  or,  more  properly, 
^peakipg,  to  admit  that,  if  wronged^  he  ahaU 
be  entitled  to  the  redreea  which  may  be  sue* 
cessfully  claimed  by  the  injured  member  o£ 
mj other  daas oC  the  ccamnnnity^  It  iarain 
to  Quiaira  into  the  (nuiBm  o£  this  uajiiat  pi»- 
jndice,  Un  epateiica  ia  a  bast  not  disputable, 
Qowairer  iiiiioh.to  be  regvetted,  and  af^ainat  tiie 
miichievooa  opeiatioa  of.  which  there  can  be 
no  complete  protectioa  until  the  relatione  be- 
tveen  the  pcofeeBioo  and  '  aociety  ace  xnon 
generally  and  cometly  undeistood.  Theaa 
considerationa  aufBgeet  the  utility  of  bringiQg 
forward  all  ^aefltione  fiouehing  the  profeaeion 
in  a  plain  aad  distinct  form^  8iq>portBd  by  de- 
taila  and  staCietica  luekaa  thoae  relied  upon  by 
our  eorreqwndent.  Had  he  limited  himself  to 
a  general  complaint  that  aolidtora  wave  badly 
paid  for  the  trouble  and  haainees  incident  to 
the  tazatioo  of  biUa  of  eaeta*  thece  would  not 
bathe  Hlightaet  attention  paid  to  IL  Stated  in 
pneRd  termSft  an  ooi  would  believe  in  the  ex- 
tttmca  of  t^  gnmmaa^  but  in  the  fonn  wfaidi 
he  has  seUsled^  thena  ia  no  pocaibility  of  deny- 
ing tha  iiaceamty  and:  leaaaaahleneee  of  the 
Nonired  reform.  Whatevev  maf  be  the  po- 
polar  disinclination  to  concede  to  '  coaTa*'  the 
^nlitiea  of  a  dut,.  stiUnohody  will  arnsua  that 
.la  8d.  paf  hour  ie-  sufficient  payment  for  a eo- 
lidfenv.  by  whoee  vi^plance  auod  services,^  oea- 
deied  witibiA  that  peno4  periups  202..araeavad 
totthediaitf. 

"  The  remark  mode  by  oar  comepandeat  aH 
Iha  dose  o£  his  lett«  ia  not  leea  traie  than  con- 
ehuivB. 

" For aoeha rate o£ Monneiation  no  respect- 
able man  couldbe  aaEpectedto  undertidce  the 
dntieaof  this  baanoh  of  profeesional  business. 
And,  yet  there  ia  na  departoiant  of  it  in  which 
the  public  are  more  interested.  It  involves  a 
settlement  of  accounts,  perhaps,  of  long  stand- 
ing, and  to  a  large  amount,  between  the  client 
and  his  fiormer  solicitor*  In.  such  cases  the 
relations  between  the  client  and  that  solicitor 
are  not  otdhuunly  of  an  amicable  nature ;  for, 
as  Mr.  Warren  revy  truly  said  in  one  of  hia 
leetores,  *  At  ught  of.  your  bill  all  recollectioa 
of  your  servicee  vminies ;'  and  aurely  it  is  of 
the  last  iu^wrtanee  tee  the  new  solicitor  to 
whem  the  client  masreeort  under  these  dr 
cmnstanees,  should  be  a  man  of  eiich  respec 
tabihty  md  aoquivementa  aa  would  not  find  a 
fitting  remuoeration  in  the  eum  of  U.  9d,  an 
henrferbbeemoeek  On  tfaia  epecifio  ground 
it  eoneeme  tiie  public  aa  nmeh  a%  and,  perhaps, 
more  than,  the  profession*  that  the  scale  of  fees 
for  ibis  portbn  of  the  duties  of  a  solicitor  shall 
be  tendered  consonant  with  fiur  and  ordinary 
notions  of  the  return  to  be  eamected  for  sev- 
«bea  in  which  are  combined  vm  elements  of 
Ottnnal  labour  and  mental  sldlh  This  view  of 
te  pubtie  bong  isteinslBd  in  die  proper  p«^ 
ment  of  the  profession  could  not  be.  move 
stron^y  enforced,  and.roore  happily  illustrated, 
than  it  has  been  in  the  following  passages, 
which  we  quote  from  Mr.  Warren's  first  lecture 
before  the  Law  Institute  in  London  :— 


licitor.' 


then- 


Thair  (dia  atlnnimO  waliava  Ib, 
foDBy.  a  naliiE  a£  natiannl  oonsenBBBant ; 
thing  should:  batdona.  to  fditiurtheir  intarasU ; 
mt  to  djnaanwget  penona  of  tahm^  ^^'*^^^' 
and  positioBii  in  aodatjt  fomentaring  that  body, 
but,  on  the  contrary,,  to  make  it  worth  a  gen- 
tleman's wlule.  to  become  an  attorney  and  a  so- 


LAW  OF  ATTOENETS. 

TWa    SXAJdNATBOZf*— KBHLEDV    TOR    nB- 
FSCTXVK  Ta8EIM04IIALa» 

Ab  the  time  approachea  for  Hke  examina- 
tion of  candidates  Implying  to  be  admitted 
on  the  loQ  of  attorneys^  in  Michaelmas 
Tenn»  it  may-  be  usend  to-  notiee  some 
pemts  comiectect  wkk  the  teathnonialB  of 
serrioe  and  odier  xequintes  pfepawiury  to 
t^  exwmna^on. 

It  is  stated  in  Mr.  Pulling's  ''  Stenmny 
of  the  Law  of  Attomeys^'^  (jp.  38,)  that, 

'•Tha  proper  course  whem  any  of  these 
requisites  cannot  be  complied  with,  is  in  the 
first  tnstance  to  apply  to  the  Cburt,  or  a 
JMge  at  Chambers^  for  leave  fisr  1^  candldirtB 
to.  go  before  the  eaaminerB  without,  whenoo 
reaoonaUe  accuse  fiirnon^4»>nipli«ise,  a  special 
order  Witt  be  made  1  aswher»afieident8>,orthe 
negligence  of  others  hare  preronted  a  com^- 
ance  with  the  rules,  c  ^  where  the  deUv  m- 
curred  by  the  unexpected  absence  of  ike  Mas-' 
ter,  or  me  questions  have  been  negliftently 
withhdd  from  the  clerk,  or  where  the  Master  has 
absoonded,  or  improperly  refuses  to  answer  the 
questions,  or  ths  original  contract  of  service 
kas  bean  placed  on  the  filea  of  dm  Court  \m 
mlBtdm»*  or  baa  heeni^oat  subuspmU  to  emroh 
ment,  or  where  the  time  fior  sending  in  the  an- 
swers to  the  questions  expires  a  day  hrfore  the 
termination  of  the  sertnee.  Where,  without 
special  order,  the  examiners  declare  the  testi- 
moniale  insuifident,  there  is  no  mode  of  appeal 
ezeept  t&  the  jndyee  generatty,  and  not  to  the 
Comt  or  a  aingle  jw^" 

There  are  several  mistakes  in  this  state- 
ment : — 

1.  The  second  section  of  the  Exaroina- 
tion  Rules  expressly  empowers  the  exa- 
miners, **  ia  case  the  applicant  shall  show 
suffident  cause  to  the  satisfaction  of  the 
examiners  why  the  first  regulation  cannot 
be  fully  oomp&d  with,  to  dispense  with 
any  part  of  the  1st  regulation  that  they 
may  think  fit  and  reaaonable."  There  u^ 
therefore,  no  occasion  in  the  first  instance 
to  apply  to  the  court  or  a  judge  for  leave  to 
go  berore  the  examiiiers.  The  examiners 
every  term  exerdse  the  power  given  by  the 

•  We  are  not  awweof  aaytinaiBace  of  articles 
improperly  enrolled. 


4M 
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2nd  sectioD  ^  ^  jul^^  Bad  <^ve  <f- 
eondary  evidence  in  lieu  of  tbie  primary  evi- 
dence of  the  attorney,  where  the  caDoidate 
shows  he  has  used  due  diligence  to  procure 
the  answers  of  the  attorn^,  and  is  unahle 
to  do  so,  in  consequence  of  his  hating  ah- 
aconded,  his  death,  absence  abroad,  refusal, 
or  n^lect 

Such  secondary  evidence  must  be  the 
best  that  can  be  obtained,  viz.  that  of  the 
partner  (if  any)  of  the  attorney;  or,  of  an- 
other articled  clerk  whcf  has  been  admitted 
on  the  roll,  or  other  clerks  in  the  office 
corroborated,  where  practicable,  by  the  cer- 
tificate of  attorneys  who  have  frequently 
transacted  busineas  with  the  deceased  or 
absent  attorney,  and  have  seen  the  clerk  in 
the  discharge  of  his  duty.  The  certificate 
of  executors,  where  they  have  any  personal 
knowledge  of  the  service,  is  also  sometimes 
required. 

2.  As  to  the  non-production  of  the  ori- 
ginal.  articles  of  clerkship,  the  practice  is 
this  :  an  affidavit  must  be  made  of  diligent 
search  for  the  articles,  and  the  deponent 
must  be  aUe  to  state  his  belief  of  th»r  loss, 
and  then  the  usual  certificate  of  the  enrol- 
ment of  the  articles  by  the  master's  clerk 
will  be  received  in  evidence.  There  is  no 
occasion  to  apply  to  the  court  or  judge. 
Cases  of  this  kmd  frequently  occur. 

3.  Where  the  time  for  sending  in  the 
answers  to  the  questions  expires  before  the 
termination  of  the  service,  the  articles  of 
clerkship  and  answers  to  the  questions  up 
to  the  time  ai  leaving  the  papers  must  be 
delivered  at  the  Law  Society  mthin  the  first 
seven  days  of  Term.  It  is  constantly  the 
practice  to  examine  candidates  before  the 
expiration  of  their  articles,  provided  they 
wUl  expire  during  the  Term^  but  not  other- 
wise. Proof  of  the  remaining  service  is 
afterwards  brought  to  the  Examiners'  secre- 
tary, and  then  the  certificate  of  having 
passed  is  delivered. 

4.  The  "  appeal  to  the  judges  gene- 
rally,^^ bndi  not  to  the  court  or  a  single 
judge,  is  made  only  when  the  candidate 
has  been  examined,  his  answers  deemed  in- 
sufficient, and  consequently  he  is  not  pass- 
ed. The  appeal  in  such  case  is  to  three 
or  more  of  i^e  judges  sitting  in  Serjeants' 
Inn  Hall.^  In  case  the  testimonials  of 
service  should  be  deemed  insufficienti  it  is 
clearly  competent  for  the  candidate  to  ap- 
peal  to  the  court  against  the  examiners'  de- 
cision ;  and  we  think,  also,  that  a  judge  at 
chambers  has  jurisdiction  in  such  cases. 


PROSECUTIOK  OV    A   CO-MBMBBB   OF  A  SO- 
CIETY  FOB  FOBOBRY. 

On  tbc  Oxford  CSrcmt-at  Moii«outh,onthe 
6ih  August,  the  following  point  was  niwd  &r 
a  prisoner  on  an  indictment  for  forgery  b  al- 
tering a  cheque  for  l^s.td.  (payiAlerto  himw 
a  side  member)  tb  3/.  13«.  6ff. 

Mr,  Huddlestwe^  for  the  prisoner  oWwttd, 
that  those  counts  in  the  indictmimt  could  not 
be  sustained  which  charged  the  intent  to  de- 
fraud Jacob  Chatterley  and  others,  oi  Bees 
and  others,  as  in  both  dasses  of  coonto 
"others"  should  betdtcn  to  include  the fri- 
soner  himself,  as  he  was  a  member  of  the  »• 
ciety  and  part  owner  of  the  funds,  and  there- 
fore amounted  to  a  charge  thaf  the  ddndaot 
intended  to  defraud  himself. 

Mr.  Baron  Ro/^held,  that  ** others"  muit 
be  taken  to  include  all  the  other  meoibc* 
except  the  prisoner,  and,  therrfftre,  was  ««• 
ficient,  within  the  provirtotts  of  7  GeO'  ^>_g; 
64 ;  but  said,  if  necessary  he  would  iwem 
the  point.  It  was  next  objected  that  the  coaste 
which  charged  the  intent  to  be  to  deftaid 
the  treasurer  could  not  be  sustained,  as  Ae  ws- 
perty  belonged  not  to  him  alone,  but  to  bus 
jointly  with  the  prisoner  and  the  oAcr  mini, 
bers  of  the  society.  But  hie iotdiAiip  heldttj 
as  the  same  law  that  applied  to  bankers  appocd 
to  other  agents,  and  the  treasurer  had  a  di^ 
pay  only  on  genuine  orders,  and  liiis  ord*, 
if  valid,  would  protect  hnn,  he  was  delirsuded 
by  paying  it ;  and  therefore  the  inteot  iw 
rightly  laid  to  defraud  him.  On  th»  poistha 
lordship  had  no  doubt,  and  he  was  not  leqw^ 
ed  to  reserve  it.  The  prisoner  was  eonmetta 
of  the  forjjery,  and  sentenced  to  sevea  years 
transportation* 


Rule  Easter  Term,  1846. 


MR.   SBRJBANT  BOWLING. 

My  professional  avocations  having  rw"^"^ 
my  personal  attendance  on  the  Home  Cw«a» 
for  no  inconsiderable  period,  I  think  ^^ 
portent  services  rendered  by  Mr.  Serjeant  Do- 
ling ought  not  altogetherto  passunnoticed.  The 
Times,  in  the  concluding  report  of  the  S^ 
assizes,  only  did  him  an  act  of  justice  in  bear- 
ing honourable  testimony  to  his  great  oents 
as  a  judge.  ,     .  . 

I  would  add  my  feeble  aOestationtotbetaleii^ 
displayed  by  him  on  the  bench,  equaUisg  ia» 
of  the  eminent  judges  thai  have  sat  an  ^ 
judflrment*8eat  for  the  last  half  century. 

I  feel  assured,  that  while  Seij^antDowlmg 
exists,  there  will  be  no  difficulty  in  finding^  oa 
a  vacancy,  an  able,  upright,  impartial,  F^ 
and  temperate  judge.  His  forbearance  ana 
temper  were  manifested  on  several  tryiog  occa^ 


An  Attorney  of  51  Yiars. 


RECeiVT  DECISIONS  IN  THE  SU^tHI^R  60UltTi 

AMD    3BORT    MOT8«    OT    eASBS* 


m 


In  re  JTallis's  Trust.    July  30,  1S49. 

T«liaTK8»'  IU9UXF  ACT, — iMBATa  OF  LSOA- 
TSB  ABBOAD.^PAYMSNT  OXTT  OF  CPUBT. 

D^er 0  ^A«  qfidavits  dated  that  the  t^atee  of 
certain  nionies  paid  into  €<mrt  undeir  the 
tO^ll  Vict.  c.  96,  had  died  at  Batatfia, 
at  a  Hme  subsequent  to  the  testator's  dettth, 
a  petition  for  payment  out  to  hia  repre^ 
sentatioes  was  granted. 

Tbb  testator  Iwisieatibed  a  som  of  money  to 
hia  B^ew«  Hugh  Waltia  Aldndge,  who,  as 
appeared  from  the  affidavita,  had  left  EngUna 
in  the  ahip  Vi|plant>  for  Boanoa  Ayrea,  in  1609. 
That  Teasel  waa  wracked  and  the  nephew  was 
conT^ed  by  another  ship  to  Batavia,  where  he 
waa  taken  iU«  seqt  to  tne  hospital,  and  died. 
Oneof  the  deponenta  stated,  that  he  waa  in  the 
aaiae  hospital,  and  had  seen  Aldridge  die,  and 
ftttended  his  funeral.  The  traatees  having 
paid  the  truat  money  into  Court  under  the 
dO  &  11  Vict  c.  96,  s.  1,  this  petition  was  nre- 
acQled  by  the  representatives  of  the  nephew 
voider  the  2nd  section,  for  payment  out  to 
them. 

BetheU  and  Smyth  in  suppojrt  of  the  petition } 
BomndeU  Palmer  and  Leunn,  contriL 

The  Fioe'ChanceUcr  said,  that  as  the  time 
and  place  of  the  legatee'a  death  were  distinctly 
flvom  to,  and  which  waa  stated  to  be  subse- 
quent to  the  time  when  the  testator  died,  the 
prayer,  of  the  petition  would  be  granted. 

Ja  Ferris's  Trust.    July  31,  1849. 

COSTS  OF  PBTITIOM  FOR  PAYMENT  OUT  OF 
COURT  OF  FUND  UNDBR  THE  TRUSTERS' 
RELIEF  ACT. 

Held,  thai  the  general  fund  paid  in  under  the 
10  4r  11  y*<^^*  c.  96,  if  not  exempt  from 
payment  of  the  oosts  qf  a  petition  for  pay- 
maU  out  thereqf,  although  the  petUtoner 
has  hg  his  conduct  compelled  the  trustees 
to  pay  the  fund  into  Court. 

Tbtis  was  a  petition  for  the  payment  out  of 
Coprt  of  a  sum  of  mone^  paid  in  under  the  10 
Se  1 1  Vict.  e.  96,  to  which  the  petitioner  was 
entitled. 

E.  Smith,  in  supnort  of  the  petition,  asked 
for  costs  out  of  tne  general  fund;  BetheU, 
contrk,  contended  that  as  the  petitioner  had, 
by  refusing  to  receive  from  the  trustees  the 
sum  to  which  he  was  entitied,  compelled  them 
to  pay  the  fund  into  the  Court,  he  ought  to 
'heaar  the  costs  so  occasioned. 

The  Vice-ChaneeUor,  however,  held,  that 
the  cpeta  of  the  application  muf  t  be  paid  out 
oftbefund^ 


Vtce'CS^ttttitor  iuiCiAt  Stute. 

lu  re  Vale  nf  Neath  Brewery  Company,  espprte 
HoUwey.    Aug.  1, 1849. 

C0NTB|BU;C0IIY  WITHOUT.  QUALIFICATION* 
—WINDING-UP  ACT. 

Th^ Master's  r^fort,  under  thell^li  Vict. 

c.  45,  inserting  in  the  list  <if  contriMories 

voithottt  qualification,  the  name  of  a  party 

^ho  haatransferred  his  shares  to  a  dtrec- 

tor,  being  paid  in  debentures  of  the  com- 

pany,  was  rtf erred  bach  for  reviewal,  dl* 

though  the  transferee  had  purchased  as  a 

trustee  for  the  eon^any  without  authorUg, 

^thepetUioner  himHI  ^^om  positively  hfi 

was  unaware  of  such  circmnstance. 

Taia  waa  a  motion  that  the  Master's  report, 

inserting  the  name  of  Mr.  Hollwey  in  the  list 

of  contributories  without  qualification,  under 

the  11  &  12  Vict.  c.  45,  in  the  above  company, 

might  be  varied  by  restrictmgthe  liability  prior 

to  June,  1842,  when  he  had  transferred  his 

shares.    It  appeared  that  the  transferee  waa  a 

Sector,  and  took  the  aharaa  as  trustee  for  the 

company  without  autboii^,  and  that  payment 

was  made  in  debentures  of  the  company. 

jBocoa  and  6.  !#.  Russell,  in  support  of  the 
motion,  said,  that  the  petitioner  had  sworn  he 
was  altogether  unaware  that  the  transferee  did 
not  buy  the  shares  on  his  own  behalf.  Bus* 
seU  and  T.  H.  T^eU,  for  the  official  manager, 
contrii,  contended  that  the  payment  in  deben^^ 
turea  had  substantially  diadosed  to  the  peti« 
tioner  the  nature  of  the  tcanaaction,  and  that 
aa  a  partner  he  was  affected  by  conatructive 
notice. 

The  Vtce-Chancellor  held,  that  the  nayment 
in  debentures  was  insufficient  to  induce  the 
Court  to  discredit  the  positive  statement  of  the 
petitioner  as  to  his  behef  of  tbe  nature  of  the 
transaction,  and  that  the  doctrine  of  conatnio* 
tive  nottoe  did  not  apply.  The  report  waa 
tiierefove  referred  back  to  the  Master  for  la- 
viewid. 

Attorney-General  v.  Bishop  of  Ely.    Aug,  7, 
1849. 

CHARITY  8CHBMB.— BXCBS8  OF  COSTS  OVER 
B8TIMATB. 

A  petition  was  granted  for  raising  the  excess 

qfthe  costs  of  earring  into  effect  a  charity 

scheme  over  the  estimate,  upon  the  security 

of  the  future  surplus  income  of  the  cA«- 

rt/y. 

This  was  a  petition  for  raising  2,072/.  on  the 

security  of  the  future  surplus  income  of  cer* 

tain  charity  estates  in  the  Ule  of  Ely,  that  sum 

being  required  for  carrying  out  the  charity 

scheme,  the  earoense  of  wmch  had  exceeded 

the  estimate.    The  scheme  included  the  biuld- 

ing  of  a  school-house,  a  master's  residence, 

almshouses,  and  &  chapeL 


Supmio^ebmimr  %  f  Jl^piAr*  Jhioei— IC  C. 


Mf6 

Wiffram,  in  ranoort  ol  the  petftion ;;  Sraret, 
for  the  Bishop  of  Ely,  the  trustees,  and  school* 
master. 

The  Vtce^ChaneeUor  granted  the  petition. 

(In  Bankruptcy.) 
Bttpa^e  Watmmy  m  n  Watkm.    Jul^ 3«,  1849. 

PIAT.-«CBK>C€B  OP  ASn«NBS8. 

When  auigmees  had  been  appointed  wnder 
pmoerf  of  attomeu  obtained  by  the  bank- 
taptfrom  the  creditors,  in  a  fiat  iunied  by 
the  bankrupt  himeelf,  the  Comrt  directed  a 
new  choice  tobe  made. 

*  AFiAThadi8Buedagain9ttiiebaniTupt,adra 
perat  Newport,  on  tlie  3l9t  May,  vnder  proceed- 
mgs  taken  by  hinwelf  and  a  circular  was  sent 
t9the  creditore  enclosing  powerv  of  attorneys 
ibr  proofe  and  voting  in  the  choice  of  assign 
■eaa.  This  petition  was  now  preaeoted  to  re- 
moYe  the  asmgnees  so  appomtod,  upon  the 
gBttund  that  the  selection  had  bean  sobatanti- 
aUy  made  by  the  bankrupt. 

Bnseell  and  Qiaeee,  in  snppmt  a£  tfaapeli- 
tuuti.  ammtetom,  oontrk. 

The  F«re*GlMni«atfordireeasd  a  now  dmice 
of  aasigneea^  and  msenred  tke 


Hknt^  V.  Nbeholdif.    Juijr  30,.  184Sr. 

.ANMUITY. — ARREARS. — STATUTR   OF   XiXMI* 
TATIONS. 

Haldt  that  the  arrears  of  am  mwmijf^seaured 
by  eanenant,  can  be  raooaered  fur  amy 
period  not  eneeeding  20  yearo, 

A  airBSTi4itN  arose  in  thie-  eana^  upon^  the 
reference  to  the  Master  for  an  account  of  the 
amears  of  an.  ammifiy,  v^ch  was  charged  upon 
VM^^Btate,  and  was  also  seeui«d  by  covtenant, 
whether,  since  the  3  &  4  W,  4,  c.  27,  it  emihi 
betraoovered  for  moi«  thm  six  years.^ 

IbMlf  and  Pryor  for  the  annuitant^  contended, 
Ant  as  dte  annuity  was  seenrsd  by  covenant 
iC  could  borecoverra  for  any  period  not  exceed- 
-Bi|^20  yean. 

|The  SoUeitor^Qeneral,  Hnmphreyi,  O.  fi. 
Mnsmli,  Sehombery  and  SoiM^ate,  contvk 

The  Vice-chancellor  said,  that  the  annuity 
being  secured  by  covenant  was  recoverable  for 
AUMiod  of  30  yeaes,  citing  Bu  Twtsr  v;  Lee, 
2  Hare,  326. 


Atffrton  and  another  v.  AbboU    and  another. 

April  27  and  Julf  5,.  1849». 
■ovruARY. — OBiiATioNa,  owvnmmm,  and 

OBVENTIONO. 

Held,  that  mortuaries  are  not  within.  the7  ^ 
S  Wm.  3,  c  6,  which  enabiee  juetiaee  to 
mj^ree  payment  upon  summary  proenodinys 
ofoblationsyofferingsynndobomuionoi  and 
that  the  wonde  '*'or  eustomary  dues"  m 
the  omkr  Jhr  payment  of  a  mortuney^  did 
«ot  bring  the  easewithin  the  jnrimUctiom 
oftkejustioes^ 

This  was  a  special  ease  in  anr  action  of  trse4 


nasa  for  taking  the  pluntifiV  goods,  broo^ 
oy  the  executors  of  John  Watson  againit  the 
defendants,  justices  of  Lancashire.  The  plii&- 
tiffs  had  been  summoned  before  the  jnsticeB 
under  the  7  &  8  W.  3,  c.  6,  for  the  non- 
payment of  m  martnmy  alleged  to  be  doe  to 
the  tithe  owner  by  reason  of  their  teitator'fl 
death,  and  in  default  of  payment  the  defend- 
ants had  isaued  the  warrant  of  distress 

Jddison,  for  tiie  plaintiffs,  contended  thit  tbe 
7  &  8  W.  3,  c.  6,  applied  only  to  the  recorerr 
of  oblations,  offerings^  and  oboentums ;  and 
that  the  proceedings  were  bad,  inasmoch  as 
the  information  £d  not  negative  their  interest 
in  the  patronage,  and  because  payment  vas 
ordered  ''for  other  customary  payments," 
without  setting  them  out 

jE.  Joificff  te  the'  defondanta. 

The  Court,  after  taking  time  to  consider, 
hdd  that  mortuaries  worn  not  within  the  7  &  8 
W.  3,  c  6 ;  and  Ihat^  although  obla&nH, 
offerings,  and  obventbns  wars  within  the 
juriad&ion  confecred  by  the  statute  on  tk 
jnslicss^it  did  nott  nacesaarily  follow  that  **  other 
cnstonsvy  dim"  ame*.  The  dodrioe  hid 
d»nitmAnttainif.Kinnaird^l.Btod^kK4B, 
does  not  appifrto  the  present  casi^  and  tbice 
must  therefooa  be  jndgment  foe  the  plaintiS. 

Day,T.  Paupierro.    Blay  22,  July  5>  1249^ 

FOiUnOV^   ATTACHMRaVT* — QBBTIDRAaL- 
8PSCIAL   BAIL. 

7Kel^2  Fitr^c.  110,  does  not  MUktie 

process  of  foreign  attnekments  t»  tktdti 

of  Iiomfim,  and  a  ruie  was  tkertfon  dif* 

charged;  witk  costs,  to  rescind  a  jsis^* 

order  on  the  defendant  to  put  in  necid 

boB  on  removing-  the  eanas  by  ccrtionn 

tfiio  this  Court, 

A  RULB  am  had  been  obtained  in  diii  ctse, 

callioip  on  the.  jdaintiff  ta  BhMi»  caosi  ^  > 

judge's  order  for  g^ood   bail   in   the  Mtioa 

should  not  be  rescinded,  or  why^  the  baO 

aheady  put  hi  shoidd  not  be  deemed  saflMient 

The  plamtiff  had  sued  the  dbfendhnt  is  the 

LondMafor'a  CMstv  and  had  altKfafldataa 

of  lfiQ4.iathn.  handn  of  a  debter  of  the  de- 

fendaty  who.  theBaupoa  aamooed  iit  eaoie 

by.  oerHorari,  and  appliad  to  dischaqv  tlie 

attattfamcflt    ans   iffft^iffy   y^    eamoion  halL 

An   order  wan  huwanprnr  made  on  the  d^ 

fendaot,  to  put  in  good  bail  wi^n  fourdayi,or 

that  a  procedendo  would  issue;   wberMpao 

this  application  was  made  to  rescind'  voA 

order. 

JVarren  showed  cause  against  the  nd^  >» 
contended' that  the  attachment  codd  onlf  be 
discharged  by  the  defendant  putting  is  sp^ 
bail,  and  that  the  1  &  2*  Yict.  c.  llil^  did  iwt 
affect  the  case. 
AT.  Chttssbers  and  Hawkms,  in  support. 
The  Court  held,  the  1  ^  2  Tict  fc  U«,  •«* 
abolished  arrest  aa  the  ad  of  the  pliiBtiC  kd^ 
not  the  surrender  in  cBscinnire  of  bail*  which 
was  an<  act  of  the  defendwit,  and  that  thejiv- 
cess  of  foreign  attachment  in  the-GonrtNov 
was  not  affected  by  the  statute. 

Rule  discharged  with  costs. 


AmkLYTtCML  DICE9T  OP  CASES^ 

BBFOBTJID   m  ALL  THB  COUBTfl». 


4teiwt»  of  tfommmi  Sato* 
PLEADING. 

ABATBHSNT. 

I.  4fidavU  of  ver^icatitm.—Th9  A  Anne,  e. 
16,  8.  11,  requiring  pleas  in  abatement  to  be 
▼erified  by  affidavit,  ia  an  enactineDt  for  the 
sole  benefit  of  plaintiflb,  and  may  be  waired 
hy  them. 

Therefore,  where  a  defendant  defivered  a 
plea  in  abatement,  with  a  defectiFe  affidavit  of 
▼erification,  and  the  plai^t^F  traveraed  the  plea 
and  made  up  the  issue,  and  the  defendant 
struck  out  the  similiter  and  demurred,  and  the 
plaintiff,  after  an  unsuccesful  application  to  set 
amdd  the  denHsrer  as  frivolous,  ohtained  two 
aeveral  summonses  for  time  to  join  in  de- 
.lanrrer,  and  before  the.  time  expired  signed 
judgment  as  for  want  of  a  plea :  HMf  that  the 
.  jndBment  wae  img|]la&<  Qnkem  v«  Jbigkbg, 
1  £xch.  R.  651. 

3.  MatmrUJii^  qf  dateMi  —  A  dednakion 
agpanst  two  executore  ea  a  hill  of  eKefaange 
accepted  by  their  testatoc,  stated,  in^the.  com- 
.  mencement^  that  the  defendants  had  been  sum- 
moned 1^  fiirtue  of  a  writ  issued  on.  the  14(kh 
May,  \S47.  The  defsudante  pleaded  iu  abate- 
ment, that  the  testator  heretofore,,  to  wit^  on 
the  13th  December,  1846,  made  his  will,  and 
thereby  appointed  the  defendants  and  JB.  exe- 
csBtors  and  executrix  thereof;  and  afterwards, 
tff  wit,  on  the  L6th  December,  1^46,  died; 
and  the  defendants  and  R,  afteuwaids,  to  wit, 
oar  the  2Srd  January,.  1347*  duly  pmved  the 
wall»  and  took  upaa  themselves  die  onrtfaen  of 
the  execution  thereof;  and  B.  then-  admi- 
.nialeredcfiveM  goods  and  ehatfeds-  whieh  were 
o£  the  tsatntor  at  the  tans  oi  his  dmriij  a» 
•  eatrix  of  his  wiU.  Tho  plea  bein^  meiaUy 
doDarod  to>.  oa  the  ground  that  ito  did  not 
^how  that  A  odministaaad  b^hf  ike 
wmumeai  i^ ike  mit :  HsU,  that  the  idtowas 
.ffpod,  for  datas may  be assamed feobe  auHsrial 
.QB.demurMB,.wheay  if  tmiy  stated,  they  would 
the  plea;  and  thersibre.  Iha  Court 
intend  that  the  adminislering:  of  the 
was  belare  the  oomaieneemeat  of  the 
suit,  the  date  of  the  writ  being  statedi;.  and  it 
asems.  the  Court  is-  prssamed  to  have,  the  writ 
beion  them .  on*  denaurer^ 

Held,  alMvthatthe  plsa  was  not  doubleras 
tho  all^tion.  of  probate  was  only  indacement 
to  ifae  avarmeat  a£  adminiabration.  BftiUe  ▼. 
BMnuOh  lfiaeb.R.734. 

Caiee  eited  in  ttie  jod^sot:  Teotvr  ▼.  W«b- 
stei^  10*  M.  H  W.  Stl ;   Nightiiigriei  t,  WU- 
ooaoD,  10'  B.  Sc  CvSOf  V  Sfaepbord  v.  Shep- 
*  herd»3D.4iL..t00. 

^  Aieifneee. — Where  to  an^  action  of  as- 
« anmipeife  by  the  assignee  of  an  iasolfent  to-  rs- 
earer  a  debt  duo  to  the  estate,  the  defendant 
'  pleaded  a  treaerse  that  the  plaintiff  was  assig- 
nee, &c.,  modoetformd^  an(¥  it  appeared  on  the 
.trial* that  the-twoassigaees  wer»appoi«tedt but 


that  the  other  one  had  refused  to  act :  Held, 
that  the  action  could  not  he  maintained,  that 
the  defience  was  properiy  raised  on  the  issu^ 
and  that  the  defendant  was  not  bound  to  plead 
the  Bon.-joinder  in.  abatement.    Jones  v.  SmtfA, 
5  D.  &  11/728.^ 
Cases  Qitadiatbsiudgaient;  Soott  t.  Godwin, 
1  B.  &  P.  67;   Blozam  t,  Hubbard,  5  East, 
4g7, 4S0  ;  SoelgcOTa  r.  Hiut,  1  Chitu  R.  71 ; 
S  Stark.  4«4. 
See  DupUcUy^  2. 

JLCOOBD'  iWaO  SAVI^ACTIOK. 

Affreement  «y  eredHanto  accept  campoeUion, 
—76  counts  by  dnwer  against  acceptorof  two 
bills  of  exchange  for  901.  and  41 1. 16«.,  tbe 
defendant  pleaded,  as  to  131.  39.  2d.,  parcel  of 
the  son  or30<.  in  the  first  count,  and  also,  as 
to  die  2nd  count,  that  he^  the  defendant,  was 
in  embanassed  circumstances,  and  indebted  tx> 
the  plaintiff  in  respect  of  the  causee  of  action 
in  the  introductory  part  of  die  plea  mentioned 
in  the  sum  of  54i.  19«.  2d.,  and  to  one  B.  in  a 
certain  other  sum  of  money,  and  was  unable 
to  pay  the  pi*?"*»flp  aad  J2v  theiv  debts  in  full, 
andthenapealfaadBtadant  agreed  wirii  the 
plaintiff  and  J2..  to  pay  them  lesnsctiasly ;  and 
the  plaintiff  and  B.  then  mutnally  agreed  with 
each  other  and  the  defendant  to  accept  of  him 
10s,  in  the  pound  as  a  oomposition  upon  and 
in  full  satisfaction  and  discharge  of  their  re- 
spective  debu.  The  plsa.  then  averred  readi- 
ness and  wiUingnesa  to  pajr»  with  a  tsnder  of 
the  amount  ofUie  composition*  and  concluded 
with  payment  of  it  into  Court  The  plaintiff 
replied  oy  tnverring  the  agreement  to  accept 
the  composition  of  lOs.  in  the  pound  ia  satis- 
faction and  discharge;,  i^n  which  issue  was 
joined.  At  the triiddieMpreement proved. was 
to  accept  a  composition  of  10s.  in  the  pound* 
psyable  m  eertam,  sums  cm  certam  doffe.  It 
al«i  appearedthat  default  had  heea  niada  in 
payment  of  the  inatalmenta.  The  laaxned 
judge  at  the  reauest  of  the  defendant's 
counsel*,  amended,  toe  plea  accordingly  i  Meld, 
that  the  plea,  as  amended,,  was  bad,  even  after 
verdict,,  nir  not  stating  that  the  payments  wsne 
made  at  the  precise'  timea  agreed  on,  or  at  least 
a  tender  maoe  of  them. 

SembU,  that,,  if  the  plea  had  been  that  a  new 
mutual  agreement  between  plaintiff,,  defsudant, 
and  other  creditors^  binding  on  each  at  the 
time  when  it  waa  made,  was  given  as  a  substip 
tutioa  for,  or  in  satisfaction  of,  the  debt  due 
from  the  defendant  to  the  plaintiff,  such  plea 
would  have  been  good,  and  in  that  case  it 
would  have  been  for  the  jury  to  decide  whelhar 
the  plaintiff  agreed^  to  accept  the  s^rseawa^ 
itself,  not  die  performance  o£  it,  as  a  satisfac- 
tion for  his  debt 
Adjudge  at  Nisi  Prius  ought  not  to  amend; a 

E leading,  if  the  effect  of  the  amendment  woaid 
e  to  render  the  pleading  demurrable.    Evans 
V.  Powis,  1  Exdh.  R.  601. 
'     Gases  cited  m  tlie  judlgfment:    Case  v.  Bnrber, 
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T.   Rayra.  450;    T.  Jraes,    158^   Good    ▼. 
Cheemnan,  t  B.  A  Ad.  3t8. 

ARGUMBNTATIVVNB8S. 

In  assumpsit  by  vendee  against  vendor,  for 
not  delivering:  a  proper  abstract  of  title,  the 
declaration  alleged  that  the  sale  was  subject  to 
a  condition  that  the  vendor  should  deliver  an 
abstract  of  title  to  the  purchaser;  and  as- 
signed a  breach  in  the  non-delivery  of  any 
abstract  showing  such  a  good  and  sufficient 
title  as  the  plaintiff  was,  according  to  the  con- 
dition, entitled  to  require  to  be  shown. 

Plea,  that,  at  the  time  of  the  making  of  the 
promise,  it  was  agreed,  as  part  of  the  contract, 
that  the  defendant  should  deliver  an  abstract 
of  his  title,  commencing  triih  a  deed  of  convey- 
ancefrom  A,  to  JB.,  dated,  ^-c,  only,  and  should 
not  be  required  to  furnish  any  other  abstract, 
or  go  into  any  previous  title,  ic. 

Held  bad,  on  special  demurrer,  as  an  argu- 
mentative and  circuitous  denial  of  the  contract 
stated  in  the  declaration,  and  amounting  to  non 
Msumpsit  only.  Sharland  v.  LeifchUd,  4 
C.B.529- 

See  Bar,  Plea  in,  3  j  Detinue j  Duplicity,  1 : 
Replication,  1. 

AUDITA   QUERELA. 

A  defendant  in  auditd  quereld,  may  plead 
several  matters*  by  leave  of  the  Court ;  it  being 
"  an  action  or  suit,"  within  the  meaning  of  the 
4  &  6  Anne,  c.  16,  s.  4.  Giles  v.  Hutt,  5  D. 
&  L.  387 ;  S.  C.  1  Eich.  Rep.  701. 
Case  cited  in  the  jadgment :  Nathan  v.  GUes,  5 
Tannt.  558. 

AWARD. 

A  declaration  stated  that  certain  matters  in 
dispute  were  referred  to  J.  ff .  and  J.  ilf.,  "  and 
to  each  third  person  as  should  be  chosen  and 
agreed  upon  by  the  said  /.  H.  and  J.  M.,  and 
appdnted  by  writing  under  their  hands  to  be 
endorsed  on  the  agreement  of  submission  be- 
fore proceeding  on  the  said  reference,  to  arbi- 
trate, &c.,  jointly  with  them  of  and  concerning 
the  matters  in  difference,  so  as  the  said  Brhu 
trators,  or  any  two  of  them,  should  make  thar 
award,  on  or  before  a  certain  day,  and  that  the 
costs  of  the  reference  and  award,  including  a 
reasonable  compensation  to  the  said  arbitrators 
for  tiieir  trouble,  should  be  in  the  discretion  of 
tiie  said  arbitrators."  The  declaration  then 
averred  that  J.  H.  and  J,  M.,  before  proceed- 
ing with  the  reference,  chose  and  agreed  upon, 
and  by  writing  under  their  hands  nominated 
and  appointed  J.  J/,  to  be  the  third  arbitrator 
together  with  them ;  that  the  three  said  arbitra- 
tors made  th«dr  award,  and  found  a  certain 
sum  to  be  due  from  the  defendant  to  the  pkun- 
tiff,  and  further  that  the  plaintiff  and  defendant 
should  pay  a  moiety  each  of  the  costs  of  ihe 
reference  and  award,  including  the  compensa- 
tion to  the  arbitrators.  Breach,  non-payment 
of  the  sum  so  found  to  be  due :  Held  hud,  on 
gcpBral  demurrer,  for  not  showing  that  a  third 
lurbitrator  was  properly  appointed.  Boies  v. 
nwnley,  i  Exch.  R.  672.  ) 


BAR,   PLRA   IW. 

1.  Statute  qf  LimUations.^Uii^brmiiy  qf 


Process '  Jc<.^NotwilhsUpding  the  lOthssc- 
tion  of  the  Uniformity  of  Process  Act,  2  W.  4, 
c.  39,  requires  a  particabur  mode  of  iasiung  and 
contimnng  writs,  in  order  to  prevemt  the  ope- 
ration  of  any  Stalnte  of  Limitations,  a  pkaof 
such  statute  must,  in  all  actions*  be  m  the 
general  form,  that  the  cause  of  action  did  not 
accrue  within  -**-^  yeara  next  before  the  ooo- 
meneement  of  the  suit ;  and  if  the  plaintiff  r- 
plies  thsit  the  cause  of  action  did  accrue  within 
the  limited  time,  he  must  show  by  a  nrop«r 
record  that  all  the  formalities  reqmred  by  the 
10th  section  have  been  complied  with,  niggt 
T.  Mortimer,  1  Exch.  R.  711. 

Cases  cited  in  the  judgment :  Beardmore  r,  Rit- 

tenbury.  5  B.  &  Aid.  45f ;   2  Saund.fsa. 

S  i. ;  uregoiy  ▼.  Desangea,  5  Uing.  85 ;  Pim 

▼.  Hawkins,  15  M.  &  W.  599. 

2.  ^fo/M/eo^Limi^a/ioM.— To  a  declaration 
in  covenant,  which  commenced  by  stattog  that 
the  defendant  was  summoned  to  answer  the 
plaintiff  and  R,,  since  deceased,  by  virtue  of  a 
writ  issued  on  the  21st  March,  1843,  the  de- 
fendant pleaded,  in  bar  of  the  ^ther  jmoit- 
nance  of  the  action,  special  pleas  of  the  Statute 
of  Limitations,  alleging  tiiat  the  1st  writ  wi& 
which  the  defendant  was  served  w^s  a  writ  of 
pluries  summons,  dated  21st  October,  1646, 
and  that  such  writ  was  not  issued  within  one 
calendar  month  next  after  the  expiration  of  a&y 
preceding  writ  of  summons,  and  that  the  cause 
of  action  did  not  accrue  within  20  years  next 
before  the  date  and  issninir  of  the  said  idanei 
writ  of  summons :  Held  bad  on  special  acmar- 
rer;  1st,  as  an  argumentative  denial  that  the 
cause  of  action  accrued  more  ikuu  20  ytan  be- 
fore the  commencement  of  the  suit ;  2ndl7,  as 
not  being  properly  pleaded  in  bar  of  thefwrtker 
maintenance  of  the  action^  Hig§s  r.  Mortimer, 
lExch.  iL711. 

3.  Arymnentative  deuiaL*^To  sl  dedMnSium 
in  assumpsit,  which  stated  tiial  plaintiff  agned 
mtk  defendants  to  act  as  tiieir  salesman  far 
one  year,  and  not  to  be  connected  with  sbt 
other  house  in  disposing  of  their  goods ;  sad 
that  defendants  agreed  to  pay  plaintiff  200t  for 
such  servitude.  Averment,  tWt  plaintiff  ca- 
tered into  defendants'  employ,  and  contioaed 
therein,  and  was  not  connected  with  any  other 
house,  and  had  always,  until  the  expiration  of 
one  year  from  the  sud  agreement,  been  ready 
and  willing,  and  offered  to  remain  in  such  em- 

loy,  and  not  to  be  connected  wlA  any  other 
iouse.  Breach,  that  defendants  wooid  not 
suffer  plaintiff  to  act  as  salesman  for  the  re- 
mainder of  the  year,  but  dtschai^ged  pbdntiff, 
and  had  not  paid  the  2001.  The  deiendaota 
pleaded  as  to  tlie  nonpayment  of  the  TOOLi  that 
after  plaintiff  ceased  to  be  in  defendants'  eia- 
ploy,  and  during  the  year,  plaintiff  entered  into 
the  service  of  Uie  house  of  certain  other  per- 
sons, and  became  connected  with  it  in  dispoi' 
ing  of  their  goods:  verification :  Held  bad,  on 
special  demurrer,  as  an  argumeDtaCifB  de- 
nial of  the  plaintiff's  readiness  andwilliMtfi 
to  remain  in  the  defendants'  empltiy.  flp«C^ 
wood  V.  Barrem,  1  Bxclfr.  it  804. 
i.  Nm^ainder  f|f  oo-«ii<^M«/*Ia  ulAmd 
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contract  hy  the  Asigfaeet  of  a  bankropl  or  in- 

solvent,  tbNB  proper  node  of  taking  adratttage 

of  tbe  nonjoinder  of  another  assif^nee  k  by  a 

trayene,  that  the  pldntiffii  are  asaigneee  niio 

etfirmd,  and  not  bV  plea  in  abateMnt    Jonet 

r.  Smitk,  1  Exeb.  K.  831. 

CaM9  cited  in  the  jadgment  *.  Csn  r,  Bcltd,  9 

Atk.  69b ;  Scott  r.  Godwiik,  10  A.  &  E.  149  ; 

Rice  r.  Shute,  5  Burr,  f  619  ;  N«lthorp  t.  Dor* 

riagton,  f  Ltr.  119;  Bloxam  t.  HabbavdyS 

fiut,  40r  ;  SmIkioto  t.  Hunt*  t  St«rk.  4M. 

BILL  OF  EXCHANGS. 

To  an  action  by  indorsee  affainat  acceptor  of 
a  bill  of  exchange^  the  defendant  pleaded,  that 
before  the  bill  became  due,  the  plamtiff  in- 
doned  the  same  to  a  person  unknown,  who 
held  the  same  by  virtue  of  such  indorsement, 
thence  until  and  at  the  time  when  the  same  be- 
came due,  and  has  ever  since  remained  and 
still  is  such  indorsee,  to  whom  as  such  indorsee 
^  defendant  has  ever  since  been  and  still  is 
liable  to  pay  the  amount.  Re|dication,  that  the 
plaintiff,  at  the  time  of  the  commencement  of 
the  suit,  was  the  indorsee  and  holder  of  the 
bill,  without  this,  that  the  person  in  the  plea 
mentioned  was,  at  the  time  of  the  commence- 
ment of  the  fsuit,  holder  of  the  bill  in  manner 
and  form  as  in  the  plea  alleged:  Held,  on 
special  demnxrer,  that  the  replication  was  good. 
Arthcr  V.  Beales,  I  Exch.  R.  608. 

BOND,  P09T  OBIT. 

BepktatUm  to  plea  of  Statute  ofUmtaiumM. 
—-To  debt  on  bond  bearing  date  on  a  day  more 
than  30  vears  before  the  commencement  oH  the 
action,  tne  defendant  pleaded,  that  the  debt  and 
cause  of  action  in  the  declaration  mentioned, 
did  not  accrue  at  any  time  within  20  years  next 
befm  the  commencement  of  the  suit.  Repli- 
cation, that  the  debt  and  cause  of  action  did  so 
accroe.  At  the  trial,  the  bond  was  produced, 
and  appeared  to  be  a  pott  obit  bond ;  and  it 
was  pit)ved  that  the  party  upon  whose  death 
the  sum  secured  was  made  payaible,  died  within 
20  veais  :  Held,  that  the  plaintiff  was  entitled 
to  the  verdict. 

Semble,  that  the  replication  would  have  been 
bad  on  special  demurrer.  TVdbiy  v.  Hawkuu, 
4  C.  B*  655. 

DBCLARATION. 

1.  Raikoay. — ^A  declaration  in  assumpsit  al- 
^sed,  that  the  plaintiff  had  agreed,  with  divers 
omer  nersons*  to  endeavour  to  establish  a  com- 
PUiy  for  making  a  railway^  the  cajHtal  of  which 
was  to  be  divided  into  shaies,  upon  which  a 
deposit  of  3/.  2«.  for  each  shave  was  to  be  paid 
by  the  allottees;  that  the  plaintiffs  were  the 
cprnmittee  of  management  of  the  company,  and 
|nat  they,  at  the  loqnest  of  the  defendant,  al- 
lotted  to  him  certain  shares,  upon  certain  teems 
then  sgreed  upon  by  and  between  the  plaintiffs 
and  the  defendant,  to  wit,  that  a  deposit  upon 
each  of  such  shares  should  be  paid  by  him  to 
^  aceount  of  the  company,  to  one  of  certain 
buksrs  then  appointed  in  that  behalf,  of  all 
IJhich  preosises  the  defendant  had  notice;  and 
"^Nttpott,  in  consideration  of  Ao  premises,  and 


tkit  the  plflinttfti  at  the  reqnest  of  the  defend- 
ant, then  promised  the  defendant  to  perform 
the  Bud  terma  on  their  part ;  the  ddfendant 
then  promised  the  plain^ffs  to  perform  the 
said  terms  on  his  part.  That  the  nlaintiilk 
were  alf^ays  readv  and  willing  to  perform  tha 
said  terms  on  their  part  Yet  the  defendant 
hath  not  paid  to  any  of  the  said  bankers  the 
said  deposit,  or  any  part  thereof:  Held,  ihat 
the  declaration  was  not  bad,  for  omitting  to 
show  that  the  provirions  of  the  7  &  8  Vict  c 
110,  with  reference  to  Joint-stock  companies, 
had  been  complied  with,  or  that  the  company 
had  been  formed  before  the  passing  of  that  act 

Held,  also,  that  the  dedaration  disclosed  a 
sufficient  contract  between  the  plaintiffs  and  the 
defendant,  upon  which  the  plaintiffs  might  sne 
without  joining  all  the  company;  and  that 
there  was  a  sufficient  consideration  moving 
from  the  plaintiffs  to  the  defendant  to  support 
such  a  promise. 

Held,  also,  that  the  declaration  set  out  the 
terms  to  be  performed  by  the  plaintiffs  with 
sufficient  certainty. 

Held,  also,  that  it  was  not  necessary  to  state 
that  the  company  was  continuing  at  the  time 
of  the  allotment  made,  or  to  allege  specifically 
that  the  defendant  had  accepted  the  allotment 
Duke  V.  Forbee,  5  D.  &  L.  198. 

Cases  cited  in  the  judgmeot :  Cryps  r.  Bavnton, 
9  Balflt  91 ;  Ring  t.  Roxbroagb,  t  C.  &  J. 
418. 

2.  Arrest  without  caused—The  declaration  in 
an  action  on  the  case  alleged,  that  the  plain- 
tiff being  mdebted  to  I#.  in  36/..  he,  by  the  d^ 
fendant,as  his  attorney,  sued  the  plaintiff;  and 
that  after  declaration,  the  plaintiff  petitkmed 
the  Court  of  Bankruptcy,  under  7  &  8  Vict.  c. 
96,  and  obtained  a  protection  from  process,  of 
which  the  defendant  had  notice.  Yet  the  de- 
fendant,  well  knowing  the  premises,  but  wil* 
folly  and  malidonsly  intending,  &c.,  pro- 
cured Judgment  to  be  signed  against  the 
phdntifi,  and  sued  out  a  ea,  sa.,  under  which 
the  aheriff  arrested  the  plaintiff :  Held,  that  the 
declaration  was  not  sufficient,  and  that  it  ought 
to  have  alleged  that  the  arrest  waf  without  rea- 
sonable or  probable  cause.  Roret  v.  Lewis,  5 
D.  &  L.  371. 

3.  Jomt'Stoek  eompany.  —  The  declaration 
alleged  that  the  defendants  were  a  joint-stock 
company,  having  obtained  a  certificate  of  com- 
plete Te«8tratk>n ;  that  P.  &  L.  then  being  two 
of  the  directors  of  the  company,  under  thdr 
promissory  note,  and  thereby  promised,  on  be- 
naif  of  the  company,  to  pay  the  plaintiff  or 
order  39/.  4#.  94.,  the  balance  of  account  due 
to  him  from  the  company,  three  months  after 
date,  which  note  was  signed  by  the  said  P.  &  L., 
,and  made  by  them  and  in  their  namee,  and  on 
behalf  of  the  said  company,  and  countersigned 
by  the  secretary  of  the  company ;  and  thereupon 
the  defendants,  in  consideration  of  the  premisee, 
promised  the  plaintiff  to  pay  him  the  aaid  note : 
Held,  that  the  declaration  was  insufficient,  and 
did  not  show  anyauthority  in  P.  &  L.  to  bind 
the  company.  Thomfsom  t.  Uumtnal  Salvage 
Cosy(H^6  4XdELi38Q,,  r 
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•4.  Several  eaemts* — In  an  aetkm  of  aMBin|>» 
lity  the  lat  cooni  stated,  that  m  conaideratba 
<tf  the  plamtiff  having,  at  the  defendant's  re- 
quest, contracted  to  sell  to  H.  certain  shares, 
at  which  defendant  was  registered  holder,  de- 
tedant  promised  to  deliver  to  plaintiff  all  new 
dmres  allotted  in  respect  of  the  shares  so  sold, 
as  long  as  defendant  continued  to  be  registssed 
hoUer,  and  to  indemnify  plaintiff  from  all  loss 
mstained  hj  reason  of  any  breachof  the  former 
pomise.  Breach,  that  certain  ehares  were  al- 
lotted to  defendant,  which  he  would  not  deliver, 
md  that  by  reason  thereof  plainliff  was  obliged 
to  Jay  out  a  large  sum  of  money  in  the  pur- 
ohase  of  other  similar  shares,  in  order  to  fulfil 
bb  own  contract :  HM,  that  such  a  count 
nagfat  be  joined  to  a  count  for  money  paid,  and 
wns  not  an  apparent  violation  of  the  Reg.  Gen«, 
HiL  T.,  4  Wm.  4,  Pt.  ii.,  r.  5.  Simpeom  v. 
Bmdy  5  D.  &  L.  369. 

See  Joint-stock  Company  :  Several  Cousto. 

DSMURRBR. 

1.  7b  part  of  rmJication. — 1.  Qutere,  as  to 
the  right  of  a  defendant  to  demur  to  part  of 
an  entire  replication,  and  to  join  issue  upon 
the  residue  ?  Francis  v.  Dodsworth,  4  C.  B. 
302. 

'  2.  Special. — The  addition  of  causes  of  de- 
murrer after  the  signature  of  counsel,  does  not 
make  a  demurrer  special  Clarke  v.  AUatt,  4 
C.  B.  335. 

3.  Frivolous, — In  an  action  by  executor  upon 
a  bond  given  to  bis  testator,  a  demurrer  to  a 
replication  traversing  a  payment  alleged  in  the 

em  to  have  been  made  to  a  party  stated  to 
ve  been  a  co-executor  with  the  plaintiff,  but 
not  shown  to  be  alive, — on  the  ground  that  the 
plaintiff  had  omitted  to  describe  himself  as 
merviving  executor,  is  a  frivolous  demurrer. 
Ikiekey  v.  Hawkku,  4  C.  B.  655. 
-  4.  To  a  declaration  upon  a  guarantee,  the 
defendant,  who  was  under  terms  to  plead  iseu- 
My,  demurred  generally,  on  the  sronnd  that 
it  disclosed  no  consideration  for  me  promise 
Mted. 

A  judge  at  dhambera  'having  set  aside  the 
demurrer  as  frivolous,  the  Ckmrt  rescinded  his 
order,— Yielding,  that  'tin  conetmction  of  the 
guarantee  was  open  to  argument,  end  that  the 
demurrer  was  tnerefcte  not  frivolous,  within 
the  rule.  Whiter.  Woodward,  4€.  B.  753. 
*  V.  Statement  qfjtrmmse  mot  legaUy  ariamg, — 
OMisMon  ofreque»t4 — ^A  declaration  in  assump- 
sit stated,  that,  in  consideration  that  the  plain- 
tiff had  become  tenant  to  the  defendant  of  a 
tern,  upon  the  terms  that  if  the  plaintiff  should 
receive  from  the  defendant  notice  to  quit,  and 
dmdld  have  made   expensive   improvements 

rn  the  fenn,  for  whicm  tiie  subsequent  crops 
old  not  have  compensated  the  plaintiff,  At 
from  should,  on  the  determinBlion  of  the  te- 
nancy, be  looked  over  by  two  persooB,  one  to 
be  appointed  by  each  partv,  and  that  the  per- 
mme  so  appmntsd  SODula  detennine  to  what 
Ofompensatran  the  plaintiff  should  be  entitled ; 
and  that  die  defendant  pronnsed  the  plaintiff, 
Hmt  if  the  tenancy  Should  be  determined,  and 
the  plaintiff  should  have  made  improvaments. 


for  which  he  should  not  have  been  compes- 
sated,  the  defendant  would,  at  the  plainuff's 
request,  appoint  a  person  for  sudx  paipoies. 
Averment,  that  the  tenancy  was  detsniUDedby 
the  defendant;  that  the  plaintiff  had  madeioh 
provements  for  which,  he  had  not  been  com- 
pensated ;  that  the  plaintiff,  after  the  detenoi- 
nation  of  the  tenancy,  appointed  J.  D,  to  deter- 
mine the  compensation,  and  J.  D.  was  ndj  to 
act,  of  which  the  defendant  had  notice,  ind 
was  then  requested  by  the  plaintiff  to  sppoint 
some  person  on  his  behalf:  Held,  oo  special 
demurrer,  that  the  declaration  waa  bad,  as 
stating  a  promise  whioh  did  not  legally  aise 
from  an  executed  consideration ;  and  ako  on 
the  ground  that  there  was  no  slIegatioD  thit 
the  plaintiff  had  requested  the  defendant  to  ap- 
point a -valuer  before  the  commencement  of  the 
suit.  Lattimof^  v.  Oarrmrd,  1  Exch.  R.  609. 
6.  FrtooUms. — ^The  Court  refused  to  set  aside 
as  frivolous  a  demurrer  to  a  declaratioD,  oo  the 

Sound  that  the  defendant  vras  descnbed  hj 
e  initial  of  his  Christian  name.    Nask  t.  M 
/ter,  5  D.&L.  341. 
SeeP^,  I. 

nSTIKUB. 

Detinue  of  a  bill  of  exchange  drawn  by  the 
plaintiff.  Plea,  that  after  the  plaintif  drew 
the  bill  he  indorsed  and  delivered  the  same  to 
P.,  who  from  thence  until  the  indorsejneot  to 
defendant  appeared  to  be  the  owner  thereof; 
and  entitled  to  negotiate  the  same :  that  P.  af- 
terwards indorsed  and  delivered  the  bill  to  tlie 
defendant  for  good  and  valuable  contidentHm: 
that  the  defendant  took  the  bill  from  P.)  wiib- 
out  notice  that  he  was  not  the  true  owoer 
thereof;  whereimon  the  defendant  hath  coda- 
nually  detained  the  same :  Held  bad,  as  as  ar- 
gumentative denial  of  the  plaintiff's  propei^ 
in  the  bilL    Austin  v.  KoUe,  1  Exch.  &.  5S£. 

StLATOnT  PLC  A. 

The  provision  in  the  4  Anne,  c.  16,  s.  II, 
"  that  no  dilatory  plea  shall  be  received,''  oo- 
less  verified  by  affidavit,  is  introduced  for  tbe 
sole  benefit  of  plaintifl^ ;  and  a  plaintiff  oaj 
therefore  waive,  if  he  so  chooses,  an  irr^- 
rity  in,  or  the  omission  of,  any  such  af&oa^ 
Qraham  y.  Ingleby,  5  D.  &  L.  737* 

DUPLICITY. 

1 .  Argmmenlaiioeness.''^o  a  count  on  a  biil 
of  exohange,  the  defendant  pleaded,  that,  aftff 
the  bill  became  dne,'he  made  a  promiMoqr 
note  payabletothe  plaintiff's  order  on  ^enaad, 
and  denvered  ^tiie  same  to  the  plaintiff,  ^ 
took  and  reenved  the  same,  *'  for  and  on  «- 
count  of"  the  bill,  and  the  osnses  of  aetioDSi 
respeet  thereof ;  and  Aat  afterwtrds  be  deli- 
vered to  Hie  plaintiff  a  wansnt  of  sttofo^ 
and  that  the  phnntiff  ateeepted  end  rtaim 
the  same,  in  full  Mtiaiaetian  and  ditebtfgetf 
the  said  note,  and  of  all  causes  of  action  n 
respect  thereof,  and  of  the  causes  of  s<^  ^ 
the  count  mentioned :  Held,  that  the  pht  v» 
not  double. 

Qmre,  whether  it  was  bad,  as  being  ^^ 
gnmentative  plea  'of  payment.  Femn  t.  w* 
roM,  4  C.  B.,  274. 


JmakftiemLJXffUi^£la$e$s  Cemris  ff  Commof^  Ltm. 
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Case  eked  in  the  judgment :   Pxic«  v.  Price,  IS 
Law  J.,  N.S.,Exch.  99. 

2.  AbatemnL-^Thoia^h  the  27  Ms.  c.  5, 
and  4  Ajme,  c.  16,  do  not  appky  to  ideas  in 
aibatexnast,  jret,  at  Common  Law,  dujuicity  in 
such  pleaa  coodd  only  be  taken  advsntafi^  of  on 
apcdal  deanmr.  l^flk  t.  Branudl,  1  Exdi. 
H.734. 

SoeJfii£f^anflMiiw. 

INBOLVBNT. 

1.  Replication  <^  discharge. — To  debt  for 
64/.  Is.  4J^  for  work  and  labour,  interest,  and 
on  an  account  stated,  the  defendant  pleaded, 
—  1st,  except  as  to  10/.,  never  indebted; 
2ndly,  a  set-off  of  ''a  «um  equal  in  the 
amount  of  all  the  debts  in  the  declaration  men- 
tioned." &c.,  except  m  aforesaid,  for  work 
and  labour  as  a  surgeon  and  amotheeary,  &c. ; 
3rdlir,  as  to  10/.  payment  into  Conrt. 

The  plaintiff  joined  issue  on  the  1st  jdea, 
took  the  10/.  out  of  court,  and  replied  to  the 
2nd»  as  to  30/.  i2s.  6d.,  parcel,  &c«,  that  on 
&c.,  he  the  plaintiff,  then  being  an  insolvent 
debtor,  in  actual  custody,  &c.,  was  duly  dis- 
charged according  to  the  1  &  2  VicU  c.  110,  of 
and  Irom  the  said  sum  of  30/,  12s.  6d.,  and 
that  the  said  order  and  discharge  still  remained 
in  full  force,"  and  that  this  the  plaintif  was 
ready  to  verify/*  and  that  he  the  plaintiff  ne- 
ver was  indebted  in  the  residue  of  the  money 
alleged  in  the  2nd  plea  to  be  due  from  him  to 
the  plaintiff,  concluding  to  the  country::  Held, 
that  the  replication  was  bad  on  qiecial  demur- 
rer, for  not  setting  out  the  several  matters 
necessary  to  show  that  the  plaintiff  was  entitled 
to  his  discharge  under  the  statute^  or  that  he 
had  duly  compUed  with  its  requisitions.  Whe- 
ther the  double  conclusion  was  good,  or  whe- 
ther the  whole  ought  to  have  concluded  to  the 
Court,  qmsreF  Janets  v.  Dodsuiorth,  4  C. 
B.  5(02. 

CasM  cited  in  the  jud^ent:  ChapplB  t.  Da>s- 

ton,  1  C.  and  J.  1 ;  Fovd  ▼.  Doniford,  l5Iiaw 

J^N«S.,  Q.B.172. 

2.  BepUoaition  of  dvoAor^e.  —  AMiouf^  a 
discharge  under  the  Insolvent  Debtors'  Act,  1 
&  2  Vict,  c  lit),  does  not  operate  as  a  complete 
extinipusbmatit  of  a  debt  echeduled,  the  credi- 
tor is  not  entitled  to  plead  raeh  debt  by  wi^ef 
«0t-e€to  an  action  brooght  against  him  by  Ibe 
inolvMit  for  a  demand  aecmng  s«bseqnen% 
to  his  discharge*  JVofieu  y.  IMnoorM,  4 
C.B.S02. 

a.  Pisa  of  disek&rye.-^'Jba  i^leading  a  dis- 
cterge  under  die  5  ft  6  Viet,  c  116,  tiie  pro- 
eeediogs  in  confomiity  'with  a.  4,  or  the  order 
Idt  protectiom  and  distribution,  under  s«  10, 
should  be  sat  eat.  Wri;^  ▼.  H^dkmsnn,  -4 
C  B.  669. 

JOTNT-9TOCE   COMPAlTr. 

In  an  action  against  a  ioint^tock  cow^ny 
npon  a  promissory  note^  the  dedsratbn  stated, 
£at  the  company  was  completely  re^stered ; 
that  one  S,  P.  and  one  C.  L.,  then  being  two 
Cf  ihe  diredtors  of  the  company,  made  theur 
proBBisaoiy  note,  and  theteby  prwnlafl4  on  be- 


half of  the  company,  to  pav  to  the  plaintiff,v(K 
his  order,  32/.  4s.  9d„  the  balance  of  the  plwn* 
tiff's  account  due  from  the  company*  which 
note  was  then  signed  by  S.  P.  and  C.  L.,  and 
was  then  made  by  them,  and  in  their  names; 
and  cm  behalf  of  the  company,  and  then  wm 
and  is  expressed  by  them  to  be  made  on  behsif 
of  the  company,  and  was  then  countersigned  by 
the  secretary  of  the  company  ;  and  thenonpon 
the  company,  in  consideration  of  the  premise% 
then  promised  the  plaintiff  to  pay  him  the 
amount  of  the  note  according  to  the  tenor  and 
effect  thereof:  Held  bad,  on  general  demurrers 
I^^Mi^p^m  v.  Unitfersal  Sahage  Compamy,  1 
Exch.  R.  694. 
See  Declaration,  3. 

MATSRIALITY   OF  ISffUK. 

To  an  action  by  indorsees  of  a  bill  of  ex- 
change against  the  drawer,  the  defendant 
plea^d,  that  the  bill  was  indorsed  by  T.  JC.  to 
plaintiffs,  who,  upon  its  becoming  due,  paid 
the  amount  thereof  to  plaintiffs,  who  received  it 
in  full  satisfaction  and  discharge  of  the  suni 
in  the  biU  specified,  and  then  delivered  the  biU 
to  T.  K,,  who  had  been  ever  since  and  was  the 
holder  at  the  commencement  of  the  suit,  and 
that,  by  virtue  of  the  premises,  defendant  was 
liable  to  T.  IT.  Replication,  that  plaintifi 
were  the  holders  of  the  bill  at  the  commence- 
ment of  the  suit,  without  this,  that  T.  K.  was 
the  holder,  modo  et  formd:  Held,  on  motion 
for  a  repleader,  that  the  issue  raised  by  the  re-, 
plication  was  material.  ilo^«r*  v.  ChUton,  1 
Exoh.  R.  862. 

MULTUABIOUSNKSa. 

Duptioity  ond  ambiguity, --To  a  connt  ibjr 
drawer  against  acceptor  of  a  bill  of  exchang||^ 
the  latter  pleaded  that  he  accq)ted iSbe  \nSLm 
bbink  whiliBt  he  was  an  tn&mt,  that  the  plan- 
tiff  afterwards  altered  it  by  dating  it  of  adi^ 
subseqaent  to  the  defendant's  attaining  his 
majority,  and  4bat  the  defendant  never  ratified 
or  assented  to  such  alteration  after  he  beonafl 
of  nge :  HM,  (on  special  demumr,)  that  tfao 
plea  was  not  andtifinoous,  donUe,  or  andngiK 
ous.    HanieoB  v,  Cotgreave,  4  C.  B.  562. 

NSW  A88IGNMSNT. 

D^porhire.— In  trespass  against  B,  and  C 
for  seizing  and  converting  the  goods  of -i.,  &^ 
alone  justified  the  seizure  and  imponn£ng' 
of  the  goods  as  a  distress  for  rent,  within  3CX 
days  after  they  had  be^n  vrrongfnily  removed 
from  the  demised  premises.  A.  new-assigae4» 
tibat  he  brought  his  action,  not  for  the  tree* 
passes  in  the  plea  mentioned,  but  for  that  ^« 
after  the  seizure,  and  after  payment  and  accept- 
ance of  the  rent  and  expenses,  and  after  he  ought 
to  liave  restored  toii.the  goods  so  distrainedri^* 
tained  possession  thereof,  and  sold  and  diapose^ 
of  them :  Sembk,  that  this  was  no  depaEtnae^ 
West  V.  iSUfbs,  4  C.  B.  172. 

LIMITATIONS,  STATUTE  OV. 

See  Jar,  Ma  SO,  1,  2;  Bond,  Post  Qbit^ 
Plea,^. 

NOM-JOINDBR. 

1.  Co-cos/riielor.— A  plea  in  abatemfinftaQf 


m 


Alw^tUaf  Digeit  of  Coiek :  Cami$  qf  Common  Lawl 


Aenon-jbinder  of  co-contractors  resident  tptMin 
file  jurisdiction  of  the  Court,  alleging  that  the 
contract  was  made  with  the  defendant  and 
mxch  resident  co-contractors^  and  also  with 
other  co-contractors  resident  without  the  juris- 
^etion  of  the  Court,  is  had ;  the  statute  3  &  4 
W.  4,  c.  42,  s.  8,  requiring  the  defendant  to 
■tate  in  his  plea  that  aU  are  resident  within  the 
Iniisdiction,  and  to  verify  the  residence  of  aU 
hj  affidavit.    Joll  v.  Lord  Curzon,  4  C.  B.  249. 

2.  If  A,  covenant  with  B,  and  C.,  their  exe- 
cutors, administrators,  and  assigns,  although 
C  do  not  execute  the  deed  or  assent  to  the 
^^enant,  and  afterwards  disckim  it  hy  deed, 
to  which  A.  is  no  party,  B.  cannot  alone 
(living  C.)  sue  A,  upon  the  covenant.  We- 
thereU  v.  Lanfftton,  1  Bxch.  R.  634. 

Case  cited  id  the  jadgmeot :  PeCrie  t.  Bury,  S 
B.&C.3.7S. 

See  Bar^  Plea  in,  4. 

FLBA. 

1.  No  eonaderatum.'^RqtUeation  de  infurid, 
— Wpotoitf  demurrer.-^To  assumpsit  l>y  in- 
dorsee against  acceptor  of  a  hill,  defendant 
pleaded— That  the  bill  was  accepted  for  the 
Srawer's  accommodation;  that,  although  at 
the  time  of  action  brouj^ht,  plaintiff  held  the 
bill  as  the  owner  thereoCyet  he  did  not  hold  it 
for  any  value ;  and  that,  except  as  in  this  plea 
aforessdd,  there  never  was  any  value,  con- 
sideration, puriMse,  or  reason  for  defendant's 
accepting  the  bill,  or  paying  or  agreeing  to  pay 
the  amount  to  the  drawer.  Plaintiff  replied  ae 
injuridj  to  which  replication  the  defendant 
specially  demurred.  A  Judge  at  chambers 
orderedfthe  demurrer  to  be  set  aside  as  frivo- 
lous. The  Court,  on  motion  to  rescind  the 
order,  refused  to  interfere. 

Sembie,  that  the  replication  was  good.  Lo' 
forest  y.  Watt,  9  ft.  B.  699. 

2.  Debt  on  epedaUy,  —  Statute  of  lAmita" 
iione^ — ^To  a  declaration  in  covenant  for  non* 
payment  of  money,  defendant  pleaded  that  the 
eause  of  action  did  not  accrue  within  20  years. 
Beplication,  that  it  did  accrue  within,  &c. 

Held,  under  stat.  3  &  4  W.  4,  c.  42,  as.  3, 
5,  that  plaintiff  could  not,  in  support  of  this 
issue,  give  evidence  of  an  acknowledgment  by 
letter  within  the  20  years.    Kempe  v.  Gibbon, 

gas.  609. 

3.  Attachment  in  Lord  Mayot^e  Court, — ^A 

ea,  alleging  that  the  plaint  was  levied  in  the 
rd  Mayor's  Court  before  the  commencement 
of  the  suit  here,  but  not  averring  that  the  eci. 
fa.  quare  exeeutionem  non  issuecf  against  C.  had 
issued  before  the  commencement  of  the  suit 
here — is  sufficient. 

In  such  a  case,  the  plea— following  the  al- 
legation of  the  custom,  which  was  not  tra- 
vmed, — stated,  that  at  a  certain  Court,  it  was 
commanded  to  the  seijeant  at  mace,  that  he, 
according  to  the  custom,  should  warn  the  de- 
Csndant,  without  setting  forth  any  precept: 
Beld,  sufficient.    Webb  v.  Hurrett,  4  C.  B.  287. 

Cm6b  cited  in  the  jadgment :  Brook  r.  Smith, 
1  Salk.  S80 ;  Sivi^s  cmc,  1  Salk.  S91 . 

4.  Contract  toid. --^  Non^Uoery   of  eoal 


ticket. — In  debt  for  ffoods  sold  and  defiveRd, 
the  defendant  pleaded,  that  the  goods  vm 
divers  quantities  of  coals  by  ths  deleDdadt 
purchased  of  the  plaintifis,  and  by  the  pliin. 
tiffs  sold  and  delivered  to  the  defendant;  that 
the  said  quantities  of  coal  were  respectively  dfr^ 
livered  by  the  pkintiffs  to  the  detendaot  after 
the  passing  of  the  1  &  2  Vict.  c.  d. ;  that  eack 
of  the  quantities  of  coal  so  sold  and  deUrocd, 
at  the  respective  times  of  the  sales  and  of  the 
deliveries  thereof,  exceeded  in  we^ht  560lb6, 
and  that  each  of  the  quantities  of  coal  weieao 
delivered,  within  the  city  of  London,  in  two 
carts  and  two  waggons;  that  the  plaintifi 
were  the  sellers  of  the  said  quantities  of  coal: 
and  that  the  plaintiffs,  so  bemg  the  sellera,  did 
not  deliver  or  cause  to  be  delivered  to  the  ds. 
fendant,  or  to  his  agent  or  servant,  immediatdT 
on  the  arrival  of  the  carts  and  waggons,  aai 
before  any  of  such  quantities  of  co&  ware  na. 
loaded,  a  ticket  with  each  of  the  said  qoapdtiei 
of  coals,  nor  with  any  of  them,  accordion  to 
the  required  form,  signed  bf  thej^UnU^,  vith 
their  names  in  words  at  fuU  length,  accordiag 
to  the  statute ;  and  that  the  defendant,  at  tite 
times  of  the  said  sales  and  deliveries  of  tlie 
coals,  was  not  a  seller  of,  or  dealer  in,  coala, 
nor  did  he  purchase  the  same^  or  any  part 
thereof,  at  the  coal  market : 

Held,  that  the  plea  sufficientiy  all^  an 
omission  to  deliver  a  ticket,  in  contrarentka 
of  the  statute : 

That  it  properly  alleged  the  want  of  signi- 
ture  bv  the  sellers : 

And  that  the  fact  of  the  defendant  beiitf  i 
dealer  in  coals  at  the  respective  times  of  a» 
sales  and  deliveries,  or  of  nis  having  porchaaed 
the  coals  at  the  coal  market,— by  which  tbe 
necessity  of  delivering  a  ticket  would  havt 
been  dispensed  with,  was  sufficiently  uigs* 
tived.     Cundell  v.  Dawson,  4  C.  B.  376. 

6.  Action  for  use  and  occupation.  ?!<•• 
that  plaintiff  wrongfully  seised  and  detained 
certain  goods  of  defendant  of  sufficient  valoe  to 
pajT  the  rent  and  costs ;  that  it  was  agreed  tbirt 
plaintiff  should  retain  them  in  satisfactum  of 
the  rent;  and  that  he  did  retain  them.  Be- 
plication, traversing  the  seisure  of  sufot^ 
value,  &c.  Replication  held  bad,  as  ta?af' 
ing  mere  inducement  to  the  allcjgation  of  ac- 
ceptance in  satiafactbn.  Plea  lield  pxxi,  as 
disclosing  a  ^ood  accord  and  satiafactioa 
Jones  V.  Sawktns,  5  D.  &  L.  353. 

6.  Where  a  plea  in  abatement  was  soji^hmw 
by  an  affidavit  of  verification,  which  diacloied 
the  place  of  business,  but  not  the  place  of  tm- 
dence,  of  an  alleged  co-contractor  with  the  de- 
fendant ;  the  Court  set  it  aside,  on  the  fom 
that  it  dUd  not  comply  with  the  proriaiape  (x 
tiie  3  &  4  W.  4,  c.  42,  6.  8. 

Whether  the  affidavit  does^  or  does  not,  atote 
the  true  place  of  residence,  is  a  matter  whicn 
maybe  controverted  and  detenooined  hjtbe 
Court  on  motion.  Maybury  v.  Mu£e,  ^^'^ 
L.  360. 

Oases  cited  in  the  jadgment :  Wheatlty  t.<^^|°*{' 
9  Dowl.  1019  5  Lambe  ▼.  Smjtha,  15  M.« 
W.  433 ;  Kewton  v.  Stewart,  4  D. « 1"  8'* 


Jma^iealDifmttfCmtt  Ctuffi  tf  Cjapwpii  jtow. 
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7.  The  declaration  stated  an  agreement  by 
pl^titf  to  act  aa  defendanta'  salesman  for  one 
year;  to  devote  the  whole  of  lus  time  to  them, 
and  not  to  be  connected  with  any  other  house 
in  disposing  of  g^oods ;  for  which  defendants 
wen  to  pay  pluntiff  200/.  for  the  year.  It 
then  arerred  that  plaintiff  did  enter  into  de. 
fendants'  serrice  for  part  of  the  year,  and  was 
always  during  the  year  ready  and  willing  to 
remain  ih  soch  employ,  and  not  to  be  con- 
nected widi  any  other  house.  Breach,  that 
defendants  would  not  snfier  plaintiff  to  act  as 
Aeir  salesman  for  the  remainder  of  the  said 
year,  to  pay  hhn  the  2007.  Rea,  as  to  the 
not  peyiug  the  200/.,  that  during  the  year  the 
plaintiff  entered  the^  sendee  of  ano&er  house, 
and  became  connected  with  such  house  in  the 
diiposal  of  their  goods :  verification. 

oM  bad,  on  snecial  demurrer,  as  traversing 
ar^mentatively  the  plaintiff's  readhiess  and 
willin^ess  to  remain  in  the  employment  of  the 
defeadants.  Spotiwood  v.  Barrow,  6  D.  &  L. 
37a. 

8.  Frkokms. — To  an  action  of  assumpsit, 
contaroing  one  count  on  a  bill  of  exchange, 
and  another  on  an  account  stated,  the  defend 
•at  pleaded  generally  noti  asnmqfsit:  Held, 
ibat  the  plaintiff  was  not  bound  to  demur,  but 
might  apply  to  a  judge  to  set  the  plea  aside. 
Bjohewn  v.  EUii,  5  D.  &  L.  403. 

9.  Debt  on  a  bond  given  by  a  surety  under 
tiie  1  &  a  Vict.  c.  110,  8.  8.  Rea,  that  after 
making  the  bond,  the  plaintiff  brought  an 
sction  against  the  pnncipa],  and  took  and  de- 
tained him  in  execution,  according  to  the  prac- 
tice of  the  Court  of  Queen's  Bench,  in  respect 
of  the  said  debt;  that,  from  the  time  of  re- 
covering such  judgment  until  the  arrest,  he, 
the  principal,  was  always  ready  and  willing  to 
fender  himself,  accormnff  to  the  course  and 
pia<!ftice  of  the  Court  of  Queen's  Bench ;  and 
that  by  reason  of  his  detention  in  execution,  he 
ivtt,  by  the  practice  of  the  said  Ck>urt,  exone- 
rated and  discharged  from  rendering  himself 
aceording  to  the  said  condition:  Held,  on 
^ial  dJBmtmvr,  that  the  plea  was  bad,  as  it 
£d  not  distinctly  allege,  either  that  the  prin- 
cmal  did  surrenaer  according  to  the  condition 
ei  the  bond,  or  that  such  surrender  was  made 
impossible  by  the  act  t>f  the  plaintiff*  Hoy- 
voril  V.  Bennett,  5  D.  &  L.  480. 

10.  Case  for  sonegfigently  keepmg  amis- 
<3uevou8  dog,  knowing  his  mischievous  pro- 
pensities, that  he  worried  the  plaintiff 'a  sheep, 
rlea,  not  guilty:  Held,  that  this  plea  put  in 
uene  the  ^eten^er.  Card  v.  Case,  6  D.  &  L. 
609. 

Cases  cited  in  the  judgment :  May  v.  Bardett,  9 
Q.  B.  101  ;   Wright  v.  Laioson  "    ' 


oat  of  the  fifst  calls :  Held,  a  good  breads 
the  objection  being  taken  to  the  declaration 
after  pleading  over.  The  company,  who  wero 
the  defendants,  pleaded,  3rdly,  that  the  deed  of 
settiement,  but  which  was  not  the  deed  de- 
clared on,  was  obtained  by  fraud ;  4thly,  that 
the  registration  and  incorporation  of  the  cons» 
pany,  recited  In  the  deed,  were  obtained  bjn 
fraud;  8thly,  that  sufficient  money  had  not 
been  raised  to  pay  the  plaintiff,  after  providing 
for  the  expenses  of  the  company,  according  to 
the  terms  of  the  deed  of  settiement;  21stly, 
that  the  company  was  not  incorporated  by  any 
charter  or  act  of  parliament,  nor  duly  regia* 
tered  according  to  the  7  &  8  Vict.  c.  110  s 
22ndly,  that  at  the  time  of  obtaining  a  cerv 
tificate  of  complete  registration,  the  company 
was  not  formed  by  any  deed  under  the  handa 
and  seals  of  the  snareholders,  under  the  7  «  8 
Vict.  c.  110 :  Held,  that  all  the  pleas  were  bad. 
PUbrow  V.  Pilbraw'e  Atmospherie  BaUwaif 
Company,  5  D.  &  L.  630. 
Case  cited  in  the  judgment;  Otway  v«  Hold^ 
1  Mod.  t66.  - 

12.  To  a  declaration  in  assumpsit  against  the 
defendant,  as  maker  of  a  promissory  note,  the 
defendant  pleaded,  that  after  the  nuuung  of  th0 
note,  and  after  it  became  due,  it  was  agreed  be-^ 
tween  the  plaintiff,  the  defendant,  and  one  A.  B, 
that  the  said  A.  B.,  should,  at  the  request  of  the 

Slaintiff,   pay  to   the    plaintiff  in    trust   for 
?.  B.,  the  sum  of  200/.  for  her  sole  use,  or 
the  sum  of  26/.  per  annum,  so  long  as  the  sum 
of  200/.  should  remain  unpaid,  to  be  paid 
quarterly ;  and  that  the  rignts  and  causes  of 
action  of  the  phiintiff,  upon  and  in  respect  of 
the  said  note,  should  be  suspended,  so  long  a$ 
he,  the  said  A,  B,,  should  continue  to  pay  the 
said  sum  of  6/.  be.,  every  quarter.    Averment, 
that  A,  B.,  had  duly  paid  the  annual  sum  of 
25/.  quarterly.     Rephcation,   traversing   the 
alleffation  of  payments  alleged  to  have  been 
made  by  the  saia  A.  B,,  of  the  annual  sum  of 
25/.    After  verdict  for  the  defendant,  on  thia 
issue,  and  judgment  of  the  Court  of  Queen's 
Bench  in  his  favour:  Held,  on  error  in  the 
Exchequer  Chamber,  reversing  the  judgment 
of  the  Court  of  Queen's  Bench,  that  the  plea 
was  bad ;  as  the  agreement,  although  it  might 
properly  be  the  subject  of  a  cross  action,  was 
yet  no  bar  to  the  present  action.    Ford  r. 
BeecA,  6  D.  &  L.,  610. 
Cases  cited  in  the  judgment :  North  v.  Butts, 
2  Dyer,  139,  b,  140,  a  ;  Cheetham  v.  Ward,  % 
B.  Sl  p.,  630;  Parkfaurst  r.  Smith,  Wllles^ 
337 ;  Hntton  ▼.  Eyre,  1  Manb,  60S  ;  Solly  t* 
Forbes,  2  B.  &  B.  38 ;  Woodward  v.  Lord 
Darcy,  Plowd.  184 ;  Nedham's  Gsse,  8  Rep» 
135;   DcBfcbester  r.   Webb,  Cro.  Osr.  Sff ; 
Wankford  r.  Wankford.  iSalk*  299;  FieaUy 
T.Fo»,9B  &  C.  130;  4  M.  A;  R.  18;  Thim. 
bleby  V.  Barron,  3  M.  &  W.,  210;  SmiUi  v. 
Mapleback.  1  T.  R.  441;  Deux  r.  Jefferias, 
Cro.  EIiB.  35t ;  Aylofifo  r.  Scrimpsbire,  Csxtii* 
63  ;  1  Show.  46 ;  Suoey  r.  Bank  of  England, 
6Bing.754. 

IemMbl€.^Th»  defendant  obtained  a  ruk 


9  M.&  W. 

739;  6  Dowl.  146 ;  Jackson  v.  Smithsoa,  15 

M.&W.56d;  4]>.&L.4$. 
11.  A  declaration  in  covenant  alleged  the 
covenant  to  be  by  a  company,  to  pay  a  certain 
sum  to  the  plsdntiff  as  soon  as  convenientiy 
could  be  done,  out  of  the  money  raised  by  the 
first  calls  upon  the  shareholders  of  the  com- 
pany.   Breach,  that  the  money  was  not  paid       __, 

as  soon  as  convenientiy  could  Kave  beeiv  aone  |  to  plead,  amongst  ptlxer  pleas,.  4thly,  **  aa  to 


13. 


tf< 
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jdlNLpar0Bl»&c./diat,  b^bn  the  eomiiieiMBo 
ant  of  the  action,  this  de&iuknt  nudbned  and 
daiiKrered  to  the  ^daiiitiflB  a  bifl  of  ezefaangefor 
t(XH^  which  the  pUdntifiB  Teoa.T«d  in  satisfac- 
4wn  of  the  said  turn  of  lOO^/'  The  plot  deli- 
wred  as  the  4tb  ^led  was,  ao  to  lool  parcel, 
4kc.y  that  the  defendant  ^  for  and  on  accomit 
of "  tbe  «dd  sum  of  100/.,*  indorsed  to  pUdn- 
laffs  a  hill  of  exchange,  dec,  ibr  lOOJ.,  drawn  bj 
^defendant  ^npon  and  accepted  by  one  T.  J., 
and  that  the  plainti£b  took  and  receiyed  the 
and  bill  of  exchange  **  for  and  on  account  of" 
the  said  sam,  parcel,  &c.,  and  that  the  deto* 
•dant  had  no  dne  notice  of  the  non-payment  of 
ilw  said  biil  of  exchange  :  Held,  diat  the  plain- 
4iA  wevB  entided  to  sign  judgment  as  for  want 
ef  aplea.     HiO&y.  Hayman, 5  D.  &  L.  r42. 

1<4.  Dophcity  in  a  plea  in  abatement  can 
onfy  be  taken  advantage  of  on  special  demnsrer. 
BgaUa  V.  Bramail,  5  D.  &  L.  753. 

15.  Assnmpsit  against  the  defendants  as  ex- 
ecutors of  J.  B.  Plea  in  abatement  of  the 
Bon-regoinder  of  a  co-execntrix.  The  plea 
stated  that  the  defendants  and  C.  B*  were  ap- 
pointed executors  and  executrix;  that  the  oe- 
lendants  and  C.  B,  duly  proved  the  will,  and 
took  upon  themselves  the  burthen  of  the  exe- 
cution thereof,  and  that  C.  B,  then  admioister- 
ed  divers  goods  and  chattels  which  were  of  J. 
S^  at  the  time  of  his  death,  as  executrix  of  the 
last  win  and  testament  of  the  said  J.  B. .'  Held, 
on  demurrer,  that  the  allegation  of  probate 
was  only  inducement  to  the  averment  ot  admi- 
nistration, and  did  not  render  ihe  plea  double. 
EyaUs  v.  Bramail,  5  D.  &  L.  753. 

16.  The  Court  is  presumed  to  have  the  writ 
of  summons  before  them,  on  demurrer.  Ryalls 
V.  Bramail,  5  D.  &  L.  753. 

Casedoled  in  the  judgment  i  Sbepfaeni  r-  Shop- 
herdr3  D.  &  L.,  200. 

17.  A  date  may  be  assumed  to  be  materiri 
ttpayi  demurrer,  when,  if  tndy  stated,  it  would 
support  the  pleading.  RyaUs  r.  Bhmall,  5  D. 
&L.  753. 

Case  cited  in  the  judgment ;  Vightiagale  t«  WH- 
casfleD,10  6.  &  C.  202. 

i8.  Alteugh  the  stalnta2  Wm.  4»  c.  39,  a 
VO^  tequicea  a  particular  nuida  of  issuing  and 
'    I  wriCS)  in  order  to  prenrent  the  ope^ 


ration  of  avy  Statute  of  limitationa,  the  de- 
fendant should  still  plead  generally  that  thecaose 

•faction  did  not  accrue  within years  before 

the  oammencement  of  the  suit;  and  if  the 
pWntiff  repfies  that  the  canse  of  action  did 
sccniewithiii  the  limited  time,  he  must  show, 
by  a  proper  record,  that  all  the  fonnalities  re- 
quired bv  the  10th  section  have  been  complied 
^th.    Higgs  V.  Mortimer,  5  D.  &  L.  756. 

19.  To  a  declaration  in  covenant,,  stating  that 
the  dfifendant  was  summoned  to  answer  the 
plaintiff  by  virtue  of  a  writ  of  sTunraons,  dated 
tfaa  SUatof  March,  1843,  the  d«£endant  pleaded, 
U^  in  bar  of  tile  further  aaJntmnnce  of  the 
action,  that  the  first  writ  with,  which  he  bad 
been  served  was  a  writ  of  pluries  summons, 
did^ed  the  3l8t  of  October,  1846,  and  tSiat  the 


said  writ  ww  not  iasoed  wHbm  oae  calendar 
month  after  tiw  espifatioB  of  any  pneB&D| 
writ,  and  no  procaedinfls  had  been  had  W 
wards  ooHmpit.  That  tte  canse  of  action  lid 
not  aocme  winua  20  years  neat  before  dn  dm 
of  such  writ,  and  that  the  wst  was  isnei 
more  than  10  years  after  the  passing  of  the3 
&  4  Wm.  4,  c,  42.  2ndJ^,  a  naoilar  ptoi,  hI> 
ting  out  the  varions  writs  in  conCiBuatioB  d 
praviovs  write,  and  stating  that  one  of  ten, 
dated  die28tli  of  March,  1846,  was  uotea. 
tared  of  record  within  one  calendar  moiA 
nrat  after  the  expiration  thereof,  indnding  te 
day  of  ancJi  expiration,  according  to  die  fens 
of  the  statute,  &e. :  HM,  on  npecSd  denunv, 
that  the  pleas  were  bad,  Ist,  for  not  aDegiai 
positively  that  the  cause  of  action  acmni 
more  than  20  years  befote  tihe  comaseaoeDent 
of  the  suit ;  and,  2nAy,  for  bcnag  impnipeily 
pleaded  to  the  foitiier  maintenance  of  die  ac- 
tion.   Higga  v.  Mortimer,  S  D  &  L.,  75& 

20.  To  an  action  of  assumpsit  for  monej  bid 
and  received,  the  defendant  pleaded  that  the 
money  daimed  in  the  declaratiott  had  been 
paid  to  him  and  others  by  the  i^aintiff,  as  ade- 
posit  on  ahares  allotted  to  Um  for  the  fenna- 
tion  of  a  partnership,  to  carry  on  aiailwy 
scheme  ;  that  the  ground  of  the  plamtiff's  ae* 
tion  was  that  the  scheme  had  not  been  pro- 
secuted within  a  reasonable  time ;  that  lAer 
the  pasmng  of  the  9  &  10  Vict.  c.  28,  it  was,  ti 
a  meeting  held  under  that  act,  resolved  tfiatAe 
undertalmag  shonid  be  abandoned,  and  (k 
affiurs  of  the  partnership  wound  up ;  that^ 
had  not  yet  been  wound  up,  nor  had  a  reaaoa- 
able  tinie  ekpaed  for  tliat  purpose  :  Held  badt 
as  amounting  to  non-aasnmpaii.  Ores  t. 
CAaUie,  5  D  &  L.,  802. 

Casea  died  in  dia  jadgment;  Solly  ▼•  JkiA, 
2C.,M.&R.355;  Clark  r.  DigniBwSM. 
4.W.  478. 

PMMCiaaO&T   NOTB. 

In  an  action  of  debt  the  deehiatioa  stited 
diat  deAmdant  made  his  pronuasorv  aelp,  fte, 
**  and  daersby  promised  to  pay  to  ue  pbb&ft 
Jessie,  by  name  and  addi^a  of  Miss  Jenie 
Hfype,  at  10,  Duncan-street,  Edinborgli,  tbe 
snm  of  £200)^  &c.  It  was  then  averra  tfai^ 
the  said  Jesne,  while  she  was  sole  and  nmv* 
ried,  was  alwaya  ready,  and  the  plaintifll  aMi 
thmt  mnrrisfipe  were  always  ready,  te  reoan 
liw  amoont  Si  the  said  note,  accoctfing  ts  th 
tenor  and  effect  of  the  said  note,  && :  0M 
that  the  note^  as  pleaded,  must  be  tdiee  oi 
general  dennvrer,  to  be  payable  ^at  10^ 
Duncan-street,  Edinbuixh,  and  that  thon 
worda  ware  not  part  of  tbe  deacriplaoB  sf  tbe 
female  plaintiff;  and  that,  therefine,  tie  de- 
claration ooght  to  have  avemd  spedfiealhi 
presentment  at  that  partiadar  nboe,  and  m 
each  an  anannent  was  not  implied  intheir^ 
aaent  •£  imdinfini  la  veoeiva  aecording  to  the 
tcaoc  and  effect  o£  the  nota:  HetfalM^^ 
the  nota  hemg^  non^negotiablB  onda  i 
ence.    %aKi2er  r.  GrsOsi^  6  D.  ft  L.  191. 

[To  be  concluded  in  anr  nest  mnnbar.} 
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OPERATION  OF  THS 


BANKRUPT 


LAW  CONSOLIDATION 
ACT. 


WARRANTS    OF  ATIORMEY,   COGNOVITS, 
AND  JVDfiES'  ORDERS. 

The  Act  12  k  ISYid;.  c.  106,  euae  into 
operation  on  the  12th  instent,  and  we  pre- 
sume that  no  apolopy  will  be  deemed  neces- 
sary for  resnming  me  eonsideratioa  of  these 
provisions  of  the  act,  by  wluch  the  kgisla- 
tore  has  thou^t  fit  to  BRxfify,  aim^  or 
materiaQj  alter,  the  law  as  it  previoasly  ex- 
isted. 

It  has  already  heen  intimated  that  the 
changes  effected  by  the  act  of  last  seBsi(m 
in  the  Administration  of  the  Law,  are  not 
confined  in  their  operation  to  the  snitors  in 
bankruptcy.  Many  of  the  provisions  of  the 
act  relate  to  matters  only  rnddentally  con- 
nected with  the  Court  of  Bankniptcy. 

Warrants  of  attorneys,  cognovits  ac- 
tionem, and  judges'  orders  for  judgment 
given  by  consent,  are  instroments  with 
which  every  common  law  practitioner  is  ne- 
cessarily more  or  less  iamiliar ;  and  as  to 
the  effect  and  Tahdity  of  which  it  behoves 
^  to  be  fodly  informed.  Upon  a  dose 
czamination  of  the  late  -act,  it  will  be  seen, 
however,  that  hoth  the  vafidity  and  the 
operation  of  those  instruments  is  materially 
effected  by  its  provisions. 

The  sections  of  tibe  12  fr  13  Tict  c  106, 
i^hitmg  to  warrants  of  attorney,  oognovits, 
*nd  judges*  orders  for  judgments,  may  be 
^'inisidered, — 1st.  As  respects  the  effect  cff 
sw^h  instruments  when  ^en  by  a  party 
^0  aftenrards  becomes  bankrupt;  and 
^%.  As  to  the  effisct  of  nonneomplianee! 
^th  the  provisions  of  'tixe  acts  for  fiHngI 
^^'^n'siitsci  attorney  and  oogmmts^  andthe| 
^^^^cnsioa  of  these  feeetioiB  to  judges' 
•rders. 

Vol.  XXXVIII,  No.  1,128. 


To  undoBtani  the  scope  aad  effiset  of 
the  new  act,  it  will  be  necessaxy  shordv  to 
recor  to  the  nrenously  existing  state  of  the 
bw  as  mgaros  the  vaUdhy  of  vramnts  of 
attorney  and  oognovSts,  gisea  by  a  penon 
si^seqnently  beeonring  bankrupt. 

When  oonsideiing  genenfly  in  a  feimer 
mnber,  (ante,  p.  §57,)  how  for  tnuisae- 
tions  wkh  porsons  who  subsofaendy  be- 
came baskrapt,  and  eaecutioas  levied  en 
liieir  eflfeots,  were  affected  by  the  recent  ea- 
actments,  it  was  stated  inddeBtaily,  that 
the  <M  Bankrupt  Act  (6  Geo.  4,  c.  16,  s. 
108,}  established  an  in^portant  distinction 
between  executions  on  judgments  obtadned 
in  adverse  suits,  end  those  founded  on  war- 
rants of  attorney  andeognvnts ;  the  section 
expressly  providing  **that  no  creditor, 
though  for  a  vabiable  conadeation,  who 
shall  sue  out  execution  open  any  judgment 
obtamed  bv  defonlt,  confoasion,  or  nil  dicit, 
shall  avail  himself  of  such  execution  to  the 
prejudice  of  other  foir  creditors,  but  sfaafl 
oe  paid  rateably  with  such  creditors.'* 

Wlnlst  with  regard  to  other  exeeations, 
their  validity  depended  upon  the  thnewfaen 
the  seizure  took  place,  the  vaUdity  of  an 
exeention  founded  on  a  warrant  of  attorney 
or  cognovit  was  determined  bv  the  tiare  of 
sale;  and  if  the  goods  seized  under  sudi 
execution  were  unsold  at  the  time  of  the 
act  of  hankruptcvp  the  right  of  the  assig- 
nees aocraed,  awl  the  easecution  creditor 
having  security  for  has4ebt,  vnas  eonsidBpad 
to  foB  within  the  disabling  provision  of  the 
108th  section.*    The  2  &  3  Vict,  c  »^ 


*■  The  modification  of  this  section  effected 
by  the  1  Wm.  4,  c.  7,  s.  7,  amounted  to  no- 
thing more  than  a  legislative  declaration,  that 
executions  founded  on  waiiaute  of  aHornef 
or  cognevits,  obtained  in  actions  coauBenced 
adversai^  aod  nst  by  eoUanoq.  were  not  to  be 
deemed  as  falling  within  the  proviaions  of  tf|e 
6  Geo.  4,  abose  idled* 
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whilst  it  introduced  a  substantial  alteration 
in  the  law  as  regarded  the  validity  of  exe- 
cutions generally,  by  substituting  the  fiat 
for  the  bankruptcy,  still  left  executions 
founded  on  cognoyits  or  warrants  of  attor- 
ney, unprotected  unless  where  the  proceed- 
ing was  perfected  by  sale.  It  was  indeed 
at  one  time  contended,  that  the  proviso,  at 
the  end  of  the  statute,  that  nothing  in  the 
act  should  "  be  deemed  to  give  validity  to 
executions  on  warrants  of  attorney  or  cog- 
novits by  way  of  fraudulent  preference," 
gave  vahdity  to  all  executions  on  such  in- 
struments when  not  given  by  way  of  frau- 
dulent preference ;  but  this  construction  was 
repudiated  by  the  Court,  and  the  effect 
given  to  the  proviso  is,  that  executions  on 
'  warrants  of  attorney  or  cognovits  fraudu- 
lently given,  though  complete  by  sale  before 
the  fiat,  are  not  within  the  protective  pro- 
visions of  the  act.  The  effect  of  the  2  &  3 
Vict.  c.  29,  was  to  substitute  the  issuing  of 
the  fiat,  for  the  period  of  two  mouths  prior 
to  the  commission  of  the  act  of  bankruptcy, 
as  the  time  at  which  the  right  of  the  assig- 
nees was  to  accrue,  or  as  expressed  in  the 
case  of  Ramsey  v.  Eaion^^  "  to  wipe  out  the 
act  of  bankruptcy,  altogether,  (except  where 
the  creditor  has  notice  of  it,)  and  substitute 
the  fiat."  Where  a  warrant  of  attorney  or 
cognovit  was  given  by  way  of  fraudulent 
prderence,  an  execution  and  sale  founded 
upon  an  instrument  so  given,  were  void,  and 
the  proceeds  recoverable  by  assignees,  al- 
though the  sale  took  place  before  the  fiat.^ 
As  regards  consents  to  judges*  orders 
for  judgment,  given  by  bankrupts  at  any 
time  before  the  bankruptcy,  we  are  not 
aware  that  they  were  the  subject  of  any  le- 
gislative provision,  before  the  passing  of  the 
act  of  last  session— -or  indeed  of  any  decided 
case ;  but  such  consents, — are  now  placed,** 
in  the  same  category  as  warrants  of  attorney 
and  cognovits,  and  the  validity  of  these  in- 
struments in  case  of  bankruptcy,  is  governed 
mainly  by  the  provisions  of  the  I3dth  sec- 
tion, which  is  as  follows  : — 

"  Every  warrant  of  attorney  to  confess  judg- 
ment in  any  personal  action,  given  by  any 
bankrupt  after  the  commencement  of  this  act, 
and  within  two  months  of  the  filing  of  a  pe- 
tition for  adjudication  of  bankruptcy  by  or 
against  such  bankrupti  and  being  for  or  in  re- 
spect of  (wholly  or  in  part)  an  antecedent  debt 
or  money  demand,  and  every  cognovit  actionem 
or  consent  to  a  judge's  order  for  judgment 

fc  Per  Parke,  B.,  10  Mees.  &  W.  22. 

«  Turquand  v.  VanderpUmk,  10  Mees.  &  W. 
180. 
*  Seethe  12  &  1 3  Vict  c.  106. 


given  by  any  bankru{>t,  at  any  tiflw  after  the 
commencement  of  this  act,  and  within  two 
months  of  the  filing  of  any  such  petition  in  any 
action  commenced  by  collusion  with  the  bank- 
rupt, and  not  adversely,  or  pttroorting  to  hare 
fa«en  f(iven  in  an  action,  but  having  been  in 
fact  given  before  the  commencement  of  any  ac- 
tion against  the  bankrupt,  and  such  banlmipt 
being,  at  the  time  of  giving  such  wazrant  of 
attorney,  cognovit  actionem,  or  consent  (as  the 
case  may  be),  unable  to  meet  his  engagements, 
shall  be  deemed  and  taken  to  be  null  and  void, 
whether  the  same  shall  have  been  ffircn  by 
such  bankrupt  in  contemplation  of  hankruptcy 
or  not." 

It  will  be  observed,  that  this  enactment 
places  warrants  of  attorney,  cognovits,  con- 
sents, and  judges*  orders,  given  by  bankrupts, 
altogether  upon  a  new  footing.  It  does  not 
affect  the  validity  of  instruments  of  this  de- 
scription, given  more  than  two  months  be- 
fore the  filing  of  a  petition  for  adjudication 
of  bankruptcy,  or  given  at  any  time  when 
the  party  who  subsequently  becomes  bank- 
rupt is  able  to  meet  his  engagements ;  but 
if  given  within  two  months  of  the  filing  of 
a  petition  for  adjudication,  and  when  the 
party  giving  the  warrant  of  attorney,  cogno- 
vit, or  consent,  is  unable  to  nieet  his  en- 
gagements, this  section  renders  such  warrant 
of  attorney,  cognovit,  or  consent,  null  and 
void,  whether  given  in  contemplation  of 
bankruptcy  or  not.  As  already  observed, 
both  the  6  Geo.  4,  c.  16,  and  the  2  &  3 
Vict.  c.  29,  are  wholly  repealed  by  the  ict 
of  last  session,  and  therefore  the  validity  of 
the  class  of  instruments  now  under  consider- 
ation, is  no  longer  determined  either  by  the 
date  of  the  commission  of  an  act  of  bank- 
ruptcy or  the  period  of  issuing  a  fiat.  The 
turning  point  is  now  two  months  before  the 
fihng  of  a  petition  for  adjudication.  It  is 
not  every  warrant  of  attorney,  cognovit,  or 
consent,  given  within  two  months  of  the 
fiUng  of  a  petition  of  adjudication,  and  when 
the  giver  is  unable  to  meet  his  engagements, 
however,  that  is  void,  nor  are  the  provisions 
of  the  135th  section,  as  regards  warrants  of 
attorney,  and  cognovits  and  consents,  in  all 
respects  identical  I  To  render  a  warrant  ot 
attorney  void,  it  must  be  "  for  or  in  respect 
of  (wholly  or  in  part)  an  antecedent  debt 
or  money  demand,"  a  qualification  not  ex- 
tended to  cognovits  and  consents.  On  the 
other  hand,  a  cognovit,  or  consent  to  a 
judge's  order  for  judgment,  to  be  void  under 
this  section,  must  be  given  "  in  an  action 
commenced  by  collusion  with  the  bankrupt 
and  not  adversely,  ot  purporting  to  have 
been  ^ven  in  an  action,,  but  having  been  in 
fact  given  before  the  commencement  of  any 
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action/'  Wbat  may  have  been  the  inten- 
tion of  the  legislature  in  introducing  the 
last  proviso,  is  not  quite  clear,  as  it  has 
alwajs  been  understood,  that  there  must 
be  an  actually  existing  suit  to  authorize  a 
cognovit,  and  it  was  luurdly  necessary  to  de* 
dare,  that  a  consent  to  a  judge's  order  for 
judgment  given  before  the  commencement 
of  an  action,  should  be  void,  as  a  judge's 
order  for  judgment  made  under  such  cir- 
cumstances could  have  no  validity.  The 
provisions  above  referred  to,  as  well  as  that 
relating  to  the  ability  of  the  party  giving 
the  warrant,  cognovit,  or  consent,  "  to  meet 
his  engagements,"  and  indeed  every  part 
of  this  section,  suggests  many  nice  and  dif- 
Acult  questions  of  construction,  which  it 
will  be  for  the  Courts  hereafter  to  decide. 


tomey  or  cognovit  was  not  necessarily  invalid 
where  the  directions  of  the  act  were  not  com- 
plied with.  The  instrument  only  became  in- 
operative against  assignees  where  the  party 
by  whom  it  was  siven  subsequently  bMtme 
bankrupt  or  insolvent.  When  the  execu- 
tion of  the  instrument  was  not  followed  by 
bankruptcy  or  insolvency,  if  duly  executed 
in  other  respects,  filing  was  not  essential 
to  its  validity,  and  even  when  bankruptcy 
or  insolvency  intervened,  a  judgment  sigiied 
upon  such  an  instrument  was  valid  against 
the  bankrupt  or  insolvent  himself,  and 
might  be  enforced  against  him,  though  not 
against  his  creditors.^  As  it  affected  the 
interests  of  creditors,  the  security  was  liable 
to  be  defeated  at  any  tame,  unless  duly 
filed,  by  the  bankruptcy  or  insolvency  of 


and  the  determination  of  which  it  would  be  I  the  obligor,'  but  under  the  express  terms  of 


foreign  to  our  present  purpose  to  speculate 
upon. 

The  second  division  of  the  subject  which 
relates  to  the  alterations  introduced  in  the 
law,  by  the  provisions  of  the  12  &  13  Vict, 
as  to  filing  w^arrants  of  attorney,  cognovits, 
and  judges*  orders  for  judgment,  also  re- 
quires to  be  treated  at  some  considerable 
lei^h. 

The  prorisions  of  the  new  act  relating 
to  the  ming  of  warrants  of  attorney,  cog- 
novirs,  and   consents  to  judges'  orders  for 
judgments,  have  caused  a  material  altera- 
tion in  the  law  as  regards   those  instru- 
ments.   To  prevent  frauds  upon  creditors 
from  secret  warrants  of  attorney,  enabling 
the  holder   to  sue  out  execution  at  any 
moment,  whilst  the  debtor  remained    in 
possession    of  property,   which  as  it  ap- 
peared to  be  uncharged,  induced  others  to 
give  him  credit,  the  legislature,  by  the  3 
Geo.  4,  c.  39,  provided  for  the  filing  of 
warrants  of  attorney  and  cognorits  within 
twenty-one  days  after  execution.    To  en- 
force this  provision  it  was  specially  enacted, 
that  if  at  any  time  after  twenty-one  days 
from  the  execution  of  the  instrument,  the 
person  giving  the  warrant  of  attorney  or 
cognovit  should  be  declared  bankrupt,  then, 
unless  the  instrument  were  filed  as  directed 
within  twenty-one  days  from  the  execution, 
or  unless  judgment  should  have  been  signed 
or  execution  issued  within  the  same  period, 
the  warrant  of  attorney  or  cognovit,  and 
the  judgment  and  execution  thereon,  should 
be  deemed  fraudulent  and  void  against  the 
^ignees  under  a  commission,  who  should 
be  entitled  to  recover  back,  on  behalf  of 
the  creditors,  the  monies  levied  or  effects 
seised  under  such  judgment  and  execution. 
Under  these  provisions  the  warrant  of  at- 


the  act,  entering  up  judgment  or  issuing 
execution  withm  twenty-one  days  was 
equivalent  to  filing  the  instrument  as  di- 
rected by  the  statute.  Where  a  warrant  of 
attorney  was  filed  as  directed  by  the  act, 
the  deficazance,  if  any,  should,  by  the  ex- 
press terms  of  the  act,'  be  written  on  the 
same  paper  or  parchment  on  which  the 
warrant  was  written  before  the  latter  was 
filed,  otherwise  the  instrument  would  be 
void  against  the  assignees  of  the  obligor, 
should  he  become  bankrupt  or  insolvent^ 
although  it  would  still  be  vaKd  as  between 
the  actual  parties  to  the  instrument.^ 

The  Stat.  ek7  Vict.  c.  66,  enlarges  the 
provisions  of  the  3  Geo.  4,  c.  39,  by  di- 
recting that  the  officer  of  the  Court  in  which 
warrants  of  attorney  or  cognovits  are  filed 
shall  keep  a  book,  containing  the  names, 
additions,  and  descriptions  of  the  persons 
^ving  such  warrants  or  cognovits,  which 
book  is  open  to  all  persons  upon  payment 
of  a  shilling. 

It  is  only  necessaiy  to  add,  that  in  con- 
struing the  provisions  of  the  acts  3  Geo.  4, 
c.  39,  and  6  &  7  Vict.  c.  66,  the  Courts  in- 
clined to  hold,  that  the  presumption  was  in 
favour  of  the  validity  of  the  security,  and 
that  the  assignee  or  other  party,  impeaching 
it,  was  bound  to  show  that  the  instrument 
was  not  duly  filed,  and  that  a  valid  oommis* 
sion  had  issued  against  the  obl^r.* 

Having  stated  what  the  law  was  in  re- 
ference to  filing  warrants  of  attorney  and 


«  Gr«es  V.  Qray,  1  Dowl.  350. 

^  Everett  v.  WelU,  2  Scott,  N.  S.  525. 

9  3  Geo.  4,  c.  39»  8.  4. 

k  M&rris  V.  MelUm,  6  B.  &  C.  446;  BenneH 
v.  Daniel  10  B.  k  C.  500. 

»  Airton  v.  Dams,  9  Bing.  740 ;  3  M.  As  Sc' 
138.  .  .     ^ 
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C9gDant^  we  now  proceed  to  consider  what 
it  it,  'Die  filing  of  warrants  of  attorney 
and  cog^vits  is  me  subject  of  one  section 
of  the  act  12  &  13  Vict^  and  the  filmg  of 
judges'  orders  for  judgments  made  by 
cQnsenl^  the  subjjDct  of  a  separate  section. 
Section  136  is  as  follows : — 

''That if,  iter  the  coaaneucnent  c£  this 
BCtf  any  wanrant  el  attorney  to  confesa  judg- 
ment in  any  personal  actioo,  or  anv  oognaoit 
actionem  in  any  personal  action,  shall  nave  been 
given  by  any  such  trader,  and  such  warrant  of 
attorney  or  cognovit  actionem,  or  a  true  copy 
thereof  shall  not  have  been  filed  with  the 
officer  actrog  as  clerk  of  the  docqueCs  and 
judipnenta  in  the  Court  of  Qoeen'a  Benchj 
within  tip«Bty-one  days  next  after  the  esBe- 
CQlieii  thereof  in  manner  and  form  provided 

5  an.  act  passed  in  the  third  year  of  the  reigm 
his  late  Majesty  E[ing  Geoige  the  FourU), 
intituled  '  An  Act  for  preventing  Frauds  upon 
Oeditors  by  secret  Warrants  of  Attorney  to 
confess  jndgment/  every  such  warrant  or  at- 
torney and  cognovit  actionem  shaH  be  deemed 
frandoknt,  null  and  void  to  all  intents  and 
purposes  whatever ;  and  if  any  such  wafimnt 
of  attorney  or  cognooit  utttMonm^  which  shall 
be  so  filed  as  aforesaid,  shall  have  been  given 
subject  to  any  de£eazance  or  condition,  such 
defeazance  or  condition  shall  be  written  on  the 
same  paper  or  parchment  on  which  such  war- 
rant of  attorney  or  cognovit  actionem  shall  be 
wntten,  before  the  time  when  the  same  or  a 
copy  thereof  nspectively  sludl  be  filed,  other- 
wise sodi  warrant  of  attorney  or  cognovit 
actionem  shall  be  null  and  void  to  all  intents 
and  purposes  whatever." 

The  efBsct  of  this  section  is  siniply  to 
render  all  warrants  of  attorney  and  cog- 
novits given  by  any  trader,  in  a  personal 
action,  void  against  all  persons  and  for  all 
purposes,  if  the  provisions  of  the  3  Geo.  4, 
Ci  39,  as  to  filing  such  instraments  respec- 
tively hove  not  been  compUed  with.  Some 
difficulty  may  arise  as  to  the  construction 
to  be  put  npoa  the  words  **nuA  trader,'*  in 
section  136,  for,  upon  looking  into  the  act, 
we  find  it  necessary  to  go  back  many 
sections  before  we  find  the  word  "*  trader" 
to  which  die  prononn  **  such  '^  can  refer. 
We  apprehend,  however^  that  the  persons 
comprehended  under  the  term  prenased  in- 
dnde  all  liable  as  traders  to  become  bank- 
rapt  and  who  are  enumerated  in  section  65 
of  the  new  act.  We  apprehend  it  is  ^te 
dear,  under  the  section  above  cited,  that 
entering  up  judgment  or  issnii^  ezecntion 
within  twenty-one  days^  wiU  no  longer  be 
deemed  eqnfvalent  to  fiSag^  and  that  a  war- 
rant of  attorney  or  cognovit  not  dnly  filed 
cannot  be  enforced  agamst  any  of  the 
naitias,  althou^  the  obligor  should  not 
become  bankrupt  or  insolvent.  \ 


The  provisions  of  the  new  act  with  v^ 
raid  to  filing  jc^ges'  orders  fior  jodgment 
by  consent,  are  alto^ther  noTei,  as  no 
l^slative  enactments  previously  existed  on 
this  subject^  and  the  regulations  made  by 
the  judges  upon  grsntiQg  snch  orders  weve 
framed  onl^  with  a  view  to  the  protection 
of  the  parties  named  in  snch  orders,  and 
not  to  prevent  fieauds  on  third  persons. 
The  enactment  relating  to  ffing  judges* 
orders  is  as  follows  :— 

"  That  every  judge's  order  made  by  censcni 
lOven  after  the  commencement  of  this  act  by 
any  such  trader  defendant  in  any  personaJ 
action,  and  whereby  the  plaintiff  in  audi  action 
shall  be  authorized  forthwith,  after  the  inakiii^ 
of  such  order,  or  at  any  future  time,  to  sign  or 
enter  up  judgment,  or  to  issue  or  ts^e  out  exe- 
cution in  such  action,  and  wbetho-  such  order 
shidl  be  made  subject  to  any  defeazance  or 
con<fition  or  not,  in  case  the  action  in  whidL 
such  order  shall  be  made  shall  be  in  the  Court 
of  Queen's  Bench,  or  in  case  the  action  whoe- 
in  the  same  is  znade  shall  be  in  any  other 
Court,  a  true  copy  of  such  order  sludl,  to- 
gether with  an  affidavit  of  the  tune  of  snch 
consent  being  given,  and  a  description  of  die 
residence  and  occupation  of  the  defendant,  be 
filed  with  the  officer  acting  as  derk  of  the 
docquets  and  judgments  in  the  said  Court  el 
Queen's  Bench  within  twenty-one  days  after 
the  making  of  such  order»  in  like  manner  as  a 
wan-ant  of  attorney  in  any  personal  action,  and 
a  cognovit  actionem  given  oy  any  defendant  in 
any  personal  action,  or  copies  thereof  and  affi- 
davits of  the  execution  thereof  respectivdy, 
maybe  filed  with  the  said  clerk,  vnthin  the 
space  of  twenty-one  days  after  such  wamnt  of 
attorney  or  cognomi  aetkman  shidl  have  besn 
ezeculed,  otherwise  such  judge's  order,  and  any 
judgment  signed  or  entered  up  thereon*  and  any 
execution  issued  or  taken  out  on  such  jodg- 
ment shall  be  null  and  void  to  all  intents  and 
purposes  whatever,  and  the  provisions  re 
spectively  contained  in  the  acts  [recitiDg  3 
Geo.  4,  c.  39,  amd  6  &  7  Vict.  c.  66,]  for 
liberty  to  ffie  wamnts  of  attomejr  and  eag* 
noviU  actionem^  or  eopiss  thereof  with  the 
clerk  of  the  docquets  and  judgments,  and  for 
the  said  clerk  to  make  certain  entries  and 
search  in  relation  thereto,  and  for  entering 
satisfaction  thereon,  and  for  flees  of  search  and 
filing  and  taking  office  copies,  shall  extend  aad 
be  applicable  to  every  such  jndge^s  cnder,  in 
like  manner  as  to  warrants  of  attcmiey  sad 
eo^aooi^r  eefioaem  mentioaed  in  te  aaid  acts." 
(sect.  137.) 

The  effect  of  this  sectba  is  to  pisee 
jodges'  orders  made  ^eonseat,  aotimrii- 
ing  the  s^nin^  of  judgment  or  issmtig  eze» 
cution,  predsdy  upon  the  same  Iboliag  as 
wsommts  of  attorney  or  cognovits  pven  in 
personal  actions,  if  such  orders  are  not 
filed  witlnn  the  fime  q^eeified, — i.  e.,  willh 
in  twenty-one  days  after  the  niakaig  thsv^ 
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oC-*togetber  with  an  affidaTit  of  the  time 
the  consent  was  &;iTen^  and  a  description  of 
the  residence  and  occupation  of  the  defend* 
ant,  the  order,  as  well  aa  any  judgment  or 
execution  foonded  th«arQOi^  iadaclmd  abscn 
lately  void. 

It  wonld  be  prematore  ta  anticipate  bow 
this  piarisiott  will  operate  practically,  but 
as  the  enactment  only  relates  to  orders 
made  by  cousent,  and  as  it  imposes  addB^ 
tional  labour  and  responsibilitjr  on  those 
enpia^ed  in  Common  Law  practice,  and  in- 
erits^ly  adds  to  the  costs  ot  suitors,  it  is  not 
anreaaottahle  to  suppose,  that  the  parties 
to  actions  who  are  desirous  to  stay  pro- 
ceedings and  put  an  end  to  litigation,  will 
herealler  devise  some  expedient  for  effect^ 
lag  their  object,  less  inconvenient  and  ex* 

CDsive  than  a  judge's  order  for  judgment 
»  now  become* 


NEW  STATUTES  EFFECTING  ALTERA^ 
TIONS  IN  THE  LAW. 

ROtJSE    OF  liORDS*  COSTS  TAXATION   ACT„ 

1849. 
12  &  13  Vict,  c  78. 
The  preamble  to  this  act  recites  the  7 
&  B  Geo.  4,  c.  64,  establishing  a  taxation 
of  coats  on  private  hills  in  the  House  of 
Lords,  and  states  that  it  is  expedient  ix^  re« 
peal  the  aama  and  make  wore  effectual 
provision  for  taxing  Ae  costs  and  expenses 
chained  by  parliamentary  agents,  attorneys, 
tolicitors,  and  others  in  respect  of  bills  sub- 
ject to  the  payment  of  fees  in  parliament, 
eommonly  called  private  bills,  and  mcnrred 
ta  complying  with  the  standing  orders  of 
the  House  of  Lords,  relative  to  such  hills» 
9od  in  prepariogs  hrin^fing  in*  and  carzyiog 
the  same  Ihtough,  or  m  opposing  the  saaoe 
in  tiM  House  of  Lords^  and  to  ftusilitate 
the  taxation  of  other  costs  in  respect  of 
private  bills  in  certain  cases.  It  is  there- 
mre  enacted: 

1.  That  the  7  &  8  Geo.  4,  c.  64,  be  xe- 
P^d,  except  as  to  oosts  in  the  pDisent  or 
pieceding  Sessions. 

2.  Thiit  parliamentary  agents,  attorneys, 
^d  solicitOTS  shall  not  sue  for  their  costs 
^nitii  one  month  after  their  bilb  shall  he 
delivered  or  sent  by  post,  with  power  to 
ftjudge  to  order  or  aoreat  before  the  expimr 
taon  of  the  month,  on  proof  that  thft  jWy 
i«  ahont.t^  lyiit  the  kioisdQniu* 

.  3«  The  eled(  of  psrlkniante  et  okak  ars. 
ytonfeahall!  appeioU  taxing  oAcev. 

This  MQvision  resembles  lihe  37th  sectkHi 


ot$h 


4^  The  cleric  ot  parliaments  or  clerk  as* 
sistant  shaH  prepare  a  list  of  charges  to  be 
allowed  to  parliamentary  agpnts^  attorneys, 
soUdtorsM  and  others. 

&.  The  taxing  otteer  is  empowered  to 
exannns  the  parties  and  their  witnesses  on 
QoA, 

6.  The  taxing  officer  is  dso  empowered 
to  call  fbr  books  and  papers. 

7.  The  taxing  officer  is  to  take  such  fees 
as  the  House  of  Lords  vug  authorize,  and 
account  for  them  as  the  House  may  direct* 

8.  On  the  application  of  the  party 
diargeable  with  the  eusts  elakned,  or  on 
application  of  the  parliamentaiy  agent, 
attorney,  or  solicitor,  the  taxine  officer  shall 
tax  the  bill ;  but  no  application  is  to  be 
entertained  after  a  verdict  has  been  ob- 
tained.^ 

9.  The  taxing  efficer  is  to  report  to  the 
cki^  of  narlianieats  the  amount  of  costs; 
andif  ctlner  parity  complain  of  the  report^ 
thty  may  deposit  a  memorial,  and  the  dark 
of  the  parliaments  may  require  a  fttrther 
report.  IT  no  memorial  be  deposited,  the 
clerk  of  parliaments  may  issue  a  certificate 
of  the  amount  found  due,  and  the  certifi* 
cate  is  to  hsive  the  effeet  of  a  warrant  to 
confess  judgssent.^^ 

10.  The  taxing  officer  of  either  House 
may  tax  oosts  not  otherwise  taxable  under 
the  act,  by  virtue  of  which  any  biH  shall  be 
taxed,  ana  may  request  other  taxing  officers 
to  assist  him.  Such  officers  to  uaye  the 
same  powers  as  in  taxing  other  costs. 

11.  The  taxing  officers  to  include  such 
costs  in  their  rerarta  and  eertifioates  of  th(i 
amount  to  be  deliveved. 

12.  The  taxing  offiems  of  other  contta 
may  request  the  taxinr  officer  of  either 
House  to  tax  parts  of  biHs. 

13.  The  tmng  officer  of  either  House 
may  take  an  account  between  thepartiea« 

14.  Interpi«t«tioa  olanse* 
15*  abort  title  of  tbeaet: 
*«The  Honses  of  Loids'  Costs  Taxatimi 

Act,  1849.'' 
The  following  are  the  sections  in  fall : 

An  Act  for  the  mora  effectual  Taxation  of 
Goets  on  Frivate  Bilk  in  the  Uoasa  of 
Loids,  and  ts  iMtUfeate  ths  Taxation  ai 
other  Costs  on  Mvate  Bttls  in  oertain 
Chsss.    [2ath  Jnly,  184^.] 

ir  ThaV  exoant  as  to  any  esats^  ^hargas^ 
aadexpanaeawihiah  skaU  have  been  incurred 


^  This  at^ften  is  iil^  the  s«th  of  a  &^  r  Viet, 
C.T8. 

«  This  is  tstlhe  same  a  fset  wtkf  Vict.  c. 
r9,Sw4S. 
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in  lifae  present  or  any  preceding  Session  of 
Parliament,  the  7  &  8  G.  4,  c  64,  shall  he 
repealed. 

2.  That  no  parlianientary  agent,  attorney,  or 
solicitor,  nor  any  executor,  adnnnisfratbr,  or  as- 
signee of  any  parliamentary  agent,  attorney, 
or  solicitor,  shall  commence  or  maintain  any 
action  or  snit  for  the  recovery  of  any  costs, 
charges,  or  expenses  in  respect  of  any  pro- 
ceedings in  the  House  of  Lords  in  any  future 
Session  of  Parliament  relating  to  an^  petition 
for  a  private  hill,  or  private  bill,  or  m  respect 
of  complying  with  the  standing  orders  of  the 
said  house  relative  thereto,  or  in  preparing, 
bringing  in,  and  carrying  the  same  through,  or 
opposing  the  same  in,  the  House  of  Lords, 
until  the  expiration  of  one  month  after  such 
parliamentary  agent,  attorney,  or  soUcitor,  or 
executor,  amninistrator,  or  assignee  of  such 
parliamentary  agent,  attorney,  or  solicitor,  has 
delivered  unto  the  party  to  be  charged  there- 
with, or  sent  by  post  to  or  left  for  him  at  his 
counting-house,  office  of  business,  dwelling- 
house,  or  last  known  place  of  abode,  a  bill  of 
such  costs,  charges,  and  expenses,  and  which 
bill  shall  either  be  subscribed  with  the  proper 
hand  of  such  parliamentary  agent,  attorney,  or 
solicitor,  or  in  the  case  of  a  partnership  by  any 
of  the  partners,  either  with  his  own  name  or 
with  the  name  of  such  partnership,  or  of  the 
executor,  administrator,  or  assignee  of  such 
parliamentary  agent,  attorney,  or  solicitor,  or 
be  enclosed  m  or  accompanied  by  a  letter  sub- 
scribed in  like  manner  referring  to  such  bill : 
Provided  always,  that  it  shall  not  in  any  case 
be  necessary,  in  the  first  instance,  for  such 
parliamentary  agent,  attorney,  or  solicitor,  or 
the  executor,  administrator,  or  assignee  of 
such  parliamentary  agent,  attorney,  or  solici- 
tor, in  proving  a  compliance  with  this  act,  to 
prove  toe  contents  of  the  bill  delivered,  sent, 
or  left  by  him,  but  it  shall  be  sufficient  to 
prove  that  a  bill  of  costs,  charges  and  ex. 
penses,  subscribed  in  manner  aforesaid,  or  en- 
closed in  or  accompanied  by  such  letter  as 
aforesaid,  was  delivered,  sent,  or  left  in  manner 
aforesaid  i  but  nevertheless  it  shall  be  com- 
petent for  the  other  party  to  show  that  the  bill 
80  delivered,  sent,  or  left  was  not  such  a  bill 
as  constituted  a  bond  fide  compliance  with  this 
act :  Provided  also,  that  it  shall  be  lawful  for 
any  judge  of  the  Superior  Ck>urt8  of  Law  or 
Equity  in  England  or  Ireland,  or  of  the  Court 
of  Session  in  ScoUand,  to  authorize  a  parlia- 
mentary agent,  attorney,  or  solicitor  to  com- 
mence an  action  or  suit  for  the  recovery  of  his 
costs,  charges,  and  expenses  against  the  party 
chargeable  therewith,  although  one  month  has 
not  expired  from  the  delivery  of  a  bill  as  afore- 
said, on  proof  to  the  satisuction  of  the  said 
judge  that  there  is  probable  cause  for  believing 
that  such  party  is  about  to  quit  that  part  of 
the  United  Kingdom  in  which  such  judge  hath 
jurisdiction. 
^  3.  That  the  Clerk  of  the  Parliaments,  when 
discharging  the  duties  of  his  office  in  person, 
or  in  his  aosence  the  clerk  assistant,  shah  ap- 
point a  fit  person  to  be  the  taxing  officer  of 


the  Reuse  of  Lords ;  and  every  person  so  ap. 
pointed  shall  hold  his  office  during  the  pleasure 
of  the  clerk  of  the  parliaments  or  clerk  assist- 
ant, and  shall  execute  the  duties  of  his  office 
conformably  to  such  directions  as  he  may  from 
time  to  time  recdve  from  the  clerk  of  the  par- 
liaments or  clerk  assistant. 

4.  That*  the  clerk  of  the  parliaments,  when 
discharging  the  duties  of  his  office  in  person, 
or  in  his  absence  the  clerk  assistant,  may  from 
time  to  time  prepare  a  list  of  such  charges  as 
it  shall  appear  to  him  that,  after  the  present 
Session  of  parliament,  parliamentary  agents, 
attorneys,  solicitors,  and  others  may  justlj 
make  with  reference  to  the  several  matters 
comprised  in  such  list;  and  the  several  charges 
therein  specified  shall  be  the  utmost  charges 
thenceforth  to  be  allowed  upon  the  taxation  of 
any  such  bill  of  costs,  charges,  and  expenses 
in  respect  of  the  several  matters  therein  speci- 
fied: Provided  always,  that  the  said  taxing 
officer  may  allow  all  fair  and  reasonable  costs, 
charges,  and  expenses  in  respect  of  any  matters 
not  included  in  such  list. 

5.  That  for  the  purpose  of  any  such  taxation 
the  said  taxing  officer  may  examine  upon  oath 
any  party  to  such  taxation,  and  any  witnesses 
who  may  be  examined  in  relation  thereto,  and 
may  receive  affidavits,  sworn  before  him  or  be- 
fore any  Master  or  Master  Extraordinary  of 
the  High  Court  of  Chancery,  relative  to  such 
costs,  charges,  or  expenses;  and  any  person 
who  on  such  examination  on  oath  or  in  any 
such  affidavit  shall  wilfully  or  corruptly  giye 
false  evidence  shall  be  liable  to  the  penalties  of 
wilful  and  corrupt  perjury. 

6.  That  the  said  taxing  officer  shall  be  em- 

Eowered  to  call  for  the  production  of  any 
ooks  or  writings  in  the  hands  of  any  party  to 
such  taxation  relating  to  the  matters  of  sudi 
taxation. 

7.  That  it  shall  be  lawful  for  the  said  taxing 
officer  to  demand  and  receive  for  any  such 
taxation  such  fees  as  the  House  of  Lords  may 
from  time  to  time  by  any  order  authorize  and 
direct,  and  to  charge  the  said  fees,  and  alto  to 
award  costs  of  such  taxation  a^nst  other 
party  to  such  taxation,  or  in  such  proportion 
against  each  party  as  he  may  think  nt,  and  he 
shall  pay  ana  apply  the  fees  so  received  by  hmo 
in  such  manner  as  shall  be  directed  by  any 
such  order  as  aforesaid. 

8.  That  if  any  person  upon  whom  any  de- 
mand shall  be  made  by  any  parliamentary 
agent,  attorney,  or  solicitor,  or  executor,  ad- 
ministrator, or  assignee  of  such  parliamentary 
agent,  attorney,  or  solicitor,  or  other  person, 
for  any  costs,  charges,  or  expenses  in  respect 
of  any  proceedings  in  the  House  of  Lords  in 
any  future  Session  of  Parliament  relating  to 
an^  petition  for  a  private  bill,  or  private  btU, 
or  in  respect  of  complying  with  the  standing 
orders  of  the  said  house  rdative  thereto,  or  in 
preparing,  bringing  in,  or  carrying  the  same 
through,  or  in  opposing  the  same  in,  the  House 
of  Lords,  or  if  any  parliamentary  agent,  at- 
torney^ or  solicitor,  or  the  executor,  admi- 
nistrator, or  assignee  of  jiuch  parliainentiiy 
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Xt,  attorney*  or  solicitor,  or  other  perqon, 
shall  be  aggrieved  by  the  nonpayment  of 
any  coste,  charges,  and  expenses  incurred  or 
charged  by  him  in  respect  of  any  such  pro- 
ceedings as  aforesaid,  shall  make  application 
to  the  said  taxing  officer  at  his  office  for  the 
taxation  of  such  costs,  charges,  and  expenses, 
tbe  said  taxing  officer,  on  receiving  a  true  copy 
of  the  bill  of  such  costs,  charges,  and  expenses 
ivhich  shall  have  been  duly  delivered  as  afore- 
said to  the  party  charged  therewith,  shall  in 
due  course  proceed  to  tax  and  settle  tbe  same ; 
and  upon  every  such  taxation,  if  either  the 
parliamentary  agent,  attorney,  or  solicitor,  or 
tbe  executor,  administrator,  or  assignee  of  such 
parliamentary  agent,  attorney,  or  solicitor,  or 
other  person,  by  whom  such  demand  shall  be 
made  as  aforesaid,  or  the  party  charged  with 
such  bill  of  costs,  charges,  and  expenses,  hav- 
ing due  notice,  shdl  refuse  or  neglect  to  attend 
such  taxation,  the  said  taxing  officer  may  pro- 
ceed to  tax  and  settle  such  bill  and  demand 
erparie;  and  if  pending  such  taxation  any 
action  or  other  proceeding  shall  be  commenced 
for  the  recovery  of  such  bill  of  costs,  charges, 
and  expenses,  the  Court  or  judge  before  whom 
tbe  same  shall  be  brought  shail  stay  all  pro- 
ceedings thereon  until  the  amount  of  such 
bill  shall  have  been  diUy  certified  by  the  clerk 
of  the  parliaments  or  clerk  assistant  as  herein- 
after provided :  Provided  always,  that  no  such 
application  shall  be  entertained  by  the  said 
taxing  officer  if  made  by  the  partv  charged 
with  such  bill  after  a  verdict  shall  nave  been 
obtained  or  a  writ  of  inquiry  executed  in  any 
action  for. the  recovery  of  the  demand  of  any 
such  parliamentary  agent,  attorney,  or  solicitor, 
or  the  executor,  administrator,  or  assignee  of 
such  parliamentary  agent,  attorney,  or  solicitor, 
or  other  person,  or  after  the  expiration  of  six 
months  after  such  bill  shall  have  oeen  delivered, 
sent,  or  left  as  aforesaid ;  Provided  alsoi  that 
if  any  such  application  shall  be  made  after  the 
expiration  of  six  months  as  aforesaid  it  shall 
be  lawful  for  the  clerk  of  the  parliaments  or 
clerk  assistant  aforesaid,  if  he  shall  so  think  fit, 
on  receiving  a  report  of  special  circumstances 
from  the  said  taxing  officer,  to  direct  such  bill 
to  be  taxed. 

9.  That  the  said  taxing  officer  shall  report 
bis  taxation  to  the  clerk  of  the  parliaments  or 
clerk  assistant  as  aforesaid,  and  in  such  report 
shall  state  the  amount  fairly  chargeable  in  re- 
spect of  such  costs,  charges,  and  expenses,  to- 
gether with  the  amount  of  costs  and  fees  pay- 
able in  respect  of  such  taxation  as  aforesaid, 
and  shall  also  state  in  such  report  the  amount 
due  in  respect  of  the  said  costs,  charges,  and 
expenses;  and  within  twenty* one  dear  days 
after  any  such  report  shall  have  been  made 
either  party  may  oeposit  in  the  office  of  the 
clerk  of  the  parliaments  a  memorial,  addressed 
to  the  clerk  of  the  parliaments  or  clerk 
assistant  as  aforesaid,  complaining  of  such 
report  or  any  part  thereof,  and  such  clerk  of 
the  parliaments  or  clerk  assistant  as  aforesaid 
may,  if  he  shall  so  think  fit,  refer  the  same, 
together  with  such  report,  to  the  said  taxing 


officer,  and  may  require  a  fuller  report  in  re- 
lation thereto',  and  on  receiving  such  further 
report  may  direct  the  said  taxmg  officer,  if 
necessary,  to  amend  his  report ;  and  if  no  such 
memorial  be  deposited  as  aforesaid,  or  so  soon 
as  the  matters  complained  of  in  any  such  mo* 
morial  shall  have  been  finaUy  disposed  of,  such 
clerk  of  the  parliaments,  or  clerk  assistant  as 
aforesaid  shidl,  upon  application  made  to  him, 
deliver  to  the  party  concerned  therein,  and  re- 
quiring the  same,  a  cerdficate  of  the  amount 
so  ascertained,  which  certificate  shall  be  bind- 
ing and  conclusive  on  the  parties  as  to  the 
matters  comprised  in  such  taxation,  and  as  to 
the  amount  of  such  costs,  charges,  and  ex- 
penses, and  the  amount  due  in  respect  of  the 
same,  and  of  the  costs  and  fees  payable  in 
respect  of  such  taxation,  in  all  proceeaings  at 
law  or  in  equity  or  otherwise;  and  in  any 
action  or  other  proceeding  brought  for  the  re- 
covery of  the  amount  so  certified  to  be  due 
such  certificate  shall  have  the  effect  of  a  war- 
rant of  attorney  to  confess  judgment ;  and  the 
Court  in  which  such  action  shall  be  com- 
menced, or  anv  judge  thereof,  shall,  on  pro- 
duction of  such  certificate,  order  judgment  to 
be  entered  up  for  the  sum  specified  in  such 
certificate,  in  like  manner  as  if  the  defendant 
in  any  such  action  had  signed  a  warrant  to 
confess  judgment  in  such  action  to  that 
amount :  Provided  always,  that  if  such  defend* 
ant  shall  have  pleaded  that  he  is  not  liable  to 
the  payment  of  such  costs,  charges,  and  ex- 
penses, such  certificate  shall  be  conclusive 
only  as  to  the  amount  thereof  which  shall  be 
payable  by  such  defendant  in  case  the  plaintiff 
shall  in  such  action  recover  the  same. 

10.  That  if  any  bill  of  costs  taxable  by  vir- 
tue of  this  act,  or  of  "  the  House  of  Commons 
CosU  Taxation  Act,  1847/'  shall  comprise  any 
costs,  charges,  and  expenses  incurred  in  re- 
spect of  a  private  bUl,  out  not  taxable  by  vur- 
tue  of  the  act  in  pursuance  whereof  such  bill 
shall  come  to  be  taxed,  it  shall  be  lawful 
for  the  taxing  officer  of  the  House  of  Lords, 
or  for  the  taxing  officer  of  the  House  of 
Commons,  as  the  case  may  be,  either  to  tax 
and  setUe  such  last-mentioned  costs,  charges, 
and  expenses,  or  to  request  the  taxing  officer  of 
the  other  house  of  parliament,  or  the  proper 
officer  of  any  other  Court  having  such  an 
officer,  to  assist  him  in  taxing  and  settling  any 
part  of  such  bill ;  and  such  officer  so  requested 
shall  thereupon  proceed  to  tax  and  settle  the 
same,  and  shall  return  the  same,  with  his  opi- 
nion thereupon,  to  the  officer  who  shall  have 
so  requested  him  to  tax  and  settle  the  same  ; 
and  in  taxing  such  costs,  charges,  and  ex- 
penses the  taxing  officer  of  the  House  of 
Lords  and  the  taxing  officer  of  the  House  of 
Commons  respectively  shall  have  the  same 
powers  and  may  receive  the  same  fees  in  re- 
spect of  such  taxation  as  if  such  costs,  charges, 
and  expenses  were  taxable  by  virtue  of  this 
act,  or  of  the  "  House  of  Commons'  Costs 
Taxation  Act,  1847/'  as  the  case  may  be;  and 
the  proper  officer  of  any  Court  so  requested  to 
tax  the  same  shall  have  tbe  aame  powers  and 

c  c  5 
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tasy  r^eeite  th«  a&me  1m»  ^a  upon  r  referenoe 
from  the  Comt  of  wliicli  he  is  tiieh  officer. 

11.  That  the  tttdfig  officer  of  the  Hotne  of 
Lords,  or  the  taxing  officer  of  Ae  Honse  of 
ComttioftSy  M  the  case  mty  be>  may  inchide 
the  amoutift  of  such  lant-itientiotved  costs, 
chargeg,  and  expenses  in  the  report  of  the  tax- 
ation of  any  snch  hill  of  costs ;  and  in  case 
the  clerk  of  the  patfiaments  or  clei)e  assis- 
tant, or  the  Speaker  of  the  Honse  of  Com- 
ttons,  as  the  case  may  be,  shall  deliver  a  certi- 
Hcate  of  the  amount  so  ascertained  and  de^ 
clared  in  snch  report,  indnding  snch  kst* 
mentioned  costs,  charges,  and  expenses,  snch 
certificate  shall  have  the  same  foree  and  effect 
as  if  the  whole  of  such  hffi  of  costs  were  tax- 
able by  tirtue  of  the  act  in  pursuance  whereof 
such  certhlcate  shall  be  so  dc&ivensd. 

12.  That  in  case  the  taxing  officer  of  the 
House  of  Lords,  or  the  taring  officer  of  the 
House  of  Commons,  shall  be  requested  by  the 

g toper  officer  of  any  other  Court  to  assist  hhn 
1  taking  and  settling  any  costs,  charges,  and 
expenses  incurred  hi  respect  of  a  private  b% 
bemg  part  of  any  bill  of  costs  which  shall  have 
been  referred  to  him  by  the  Oonit  of  which  he 
is  such  officer,  such  taxing  officer  so  request*- 
ed  shall  thereupon  proceed  to  tax  and  settle 
the  same,  and  shall  retnm  die  same,  with 
his  opinion  thereupon,  to  ibe  officer  who 
shall  have  so  requested  him  to  tax  and 
settle  the  same,  and  shsdl  have  the  same 
powers  and  may  receive  the  same  fees  in  re- 
spect of  such  taxation  as  if  application  had  been 
made  to  him  for  the  taxation  thereof  in  punu- 
ance  of  this  act,  or  of  the  "  House  of  Commons' 
Costs  Taxation  Act,  1947,"  as  the  case  may  be. 
Id.  That  it  shall  be  kwfui  for  the  taxrag 
officer  of  the  Hufise  of  LMids  and  for  the 
taxing  officer  of  the  House  of  Comnmns  to 
take  an  account  between  the  parties  to  any 
taxation  under  this  act  or  the  ^  House  of  Com- 
mons' Costs  Taxation  Act,  1647,**  of  all  sums 
of  money  paid  or  received  in  respect  of  any 
bill  of  costs  which  is  the  subject  of  sudi  taxa- 
tion,  or  any  matters  contih)(ed  theran,  and  to 
report  the  amount  of  all  such  sums  of  money 
and  the  amount  due  in  respect  trf  such  bOle 
jof  costs. 

NOTICES  OF  NEW  BOOKS. 

A  PracHe^  thnmentmj  <m  tktBfM  mid 
OperaHon  tf  ike  General  nnd  Qunrter 
Section f  Procedure  A(^,  (1^  *  IS  Ftc^ 
c.  45,)  with  the  Statute,  Indeoi,  and 
Title  of  Oaeee.  By  James  A.  Foot, 
Esq.,  jberristwmt-Iiaw.  Sliaw  &  Sons, 
Fetter  Lane. 


W£  have  already  kid  before  onr  reader 
tile  act  framed  by  the  learned  PretideBt  of 
the  Poor  Law  Board,  md  passed  throngfa 

thetetSenoa^  (mW  srith  aaok  d«-  p«rticmlar  statute  ander  whkVswh  ii«I 
ineiiCsas«b«BCyoiiMld«iafia««fte  iH^lta^  Butifvldief  iMttyappnbfroa 


vUnms  ST^MSted,  (see  Mfep.  ^.)  Hie 
importantczkangea eilteted  nj fius measste 
in  Quarter  Se&ons*  procedure  has  sinee 
indoced  Mr.  Foot,  wtso  is  endnently  tod 
peculiailjy  weD-qotdiifed  for  the  ta^  to 
pmare  a  copy  of  Ike  taet,  to  iduch  helus 
added  oomcraa  and  elid>orate  notes  wUdi 
cannot  fau  tn  prove  nseftd  to  aD  lAoire 
concerned  in  Quatter  JSesBknis*  piactiee. 

The  learned  author  has  pxe&eed  Iss 
edition  o£  die  act  by  a  clear  and  wd- 
written  exposition  of  the  alteratioDs  pio- 
duoed  by  iU  provisional  the  tendeocf  of 
whidi  tmdo«btedly  is,  to  eslabliak  a  am- 
formity  of  praetiee  in  oertain  matters  d 
detail,  in  respect  of  which  great  unxitaaty 
and  (fivenity  at  present  exist.  We 
have  already  expre«ied  our  r^ret,  tbt 
the  principle  of  unifonnity  in  a  matter  of 
practme  has  been  macred  hy  the  exdasioD, 
by  way  of  exoeption»  of  laiige  daases  of  cases, 
to  whidiy  as  it  appeared  to  ua^  the  prio- 
ciple  might  have  Men  eonvenjently  nd 
safely  applied.  The  most  striking  euade 
of  this  defect  in  the  act  is  famished  it  tbe 
outset,  where  by  the  first  section  fomteoi 
days  are  fixed  as  a  uniform  period  for  Dotkx 
of  af^al  ''  in  aveiy  case  of  mpeal,  ese^^ 
tibote  aAarnnentioiied,"  and  the  ezoeptka, 
when  exaaiinedy  is  found  Co  be  mm  etn- 
prehensive  than  the  enaotiiig  chase,  b- 
eluding  many  classes  of  cases  of  the  most 
iVeqnent  rectnrenoe.  Mr.  Poot*s  note  on 
the  words  of  the  first  section,  **in  everj 
case  of  appeal,^*  &c.,  is  as  follows  :— 

*'Thi8  section,  it  will  be  seen,  is  of  a  aadar 
tnaiucter  to  tiie  4th  section  of  5  ft  6  vxtt  c. 
64,  which  enacts,  that  *  in  all  cases  wImr  no- 
tice of  actkm  is  required,  such  notics  thsD  be 
givtM  one  caleadar  moath  at  leaat  brfsn  aij 
adioft  shaH  be  commenced.'     It  mast,  bMr- 
«ver,  be  remembered,  that  not  only  is  it  e«i- 
fined  to  appeals  to  the  tSaneral  or  Qutrter 
Sessions,  but  that  by  the  exception  all  cuei  of 
appeal  agaima  munnury  convictions,  orders  of 
reiaofa),  orders  under  the  siatiiles  rriaiiDf  to 
pauper  kmaiics,  orden  in  basi«pdy»andifnMt 
revenua  p«oeeediags>«s  dfsteed  by  Ite  Nssod 
seciiaay  are  «a«l«ded  Irnb  its  opsrstiss*  It 
hsn  no  application,  therefor^  to  appesh  to 
Special  Sessions  against  poor  ralei»  tuder  6& 
7  Wai.4,  c.  96,  s.  e,  or  to  anyothsn  oft 
sim&RT  chaiswter,  dthoi«h  It  indadai  tfc0« 
cases  wiiSM  the  partaes  lissatfrfiri  a*h  tb 
decisimi  of  the  Special  Sessioas  appeal  fim 
thai  decision  to  the  Oeneial  or  witsrSei- 
siens.     Snch  appeahr  may  tiMra^Me  lOl  be 
heard,  notwithManding  tfhat  ^n)y  a  aevoa  diyi' 
notice  has  beea^n^ran,  as  leqohed  by  ^  ]i^ 
viiota  Khe^th  aeotiaa  <tf  6  di  7  Win.  4,e.9», 


the  deeiBkm  of  the  SpMial  Seiiiotit,  he  most 
then  conform  to  the  provuions  of  this  statute." 

The  notes  annexed  to  the  sections  of  the 
act  relating  to  the  amendment  of  recog- 
nJMTicei^  and  indictments,  and  the  new 
poweis  conferred  on  the  Sessions  and  the 
parties  in  respect  of  special  cases  and  re- 
ferences to  arbitration,  contain  a  ccnnplete 
and  accorate  ansljsis  of  the  statute  kw, 
and  the  recent  decisions  bearing  upon  those 
topics.  As  ahreadj  observed,  amongst  the 
most  important  provisions  of  the  new  act, 
is  that  by  which  orders  of  Sessions  may  be 
enfiixoed  by  a  simple  and  summary  proceed- 
ing. The  effect  of  the  section  by  which 
this  change  is  effected,  (section  18,)  is  thus 
described  in  the  volume  before  us : — 

"The  present  section  provides  an  effec- 
tual and  summary  mode  of  enforcing  all 
orders  of  Sessions  whatever,  whether  con- 
firmed by  the  Gomt  above  or  not ;  provided, 
hoirever,  that  they  be  made  subseouently  to 
the  let  November,  1849.  Upon  application  to 
the  Goort  of  Queen's  Bench,  or  to  any  judge 
of  that  Court  at  chambers,  either  in  Term  time 
or  in  Vacation,  and  upon  production  of  a  copy 
of  the  order  under  the  hand  of  the  Clerk  of  the 
Peace  or  his  deputy,  and  upon  proof  (by  affi- 
davit aa  it  would  seem)  «f  a  xvfnsal  or  neglect 
to  obey  the  order,  the  Comt  or  a  judge,  as  the 
case  may  be,  will  make  an  order  directing  that 
of  the  Court  of  Quarter  Sessions  to  be  removed 
into  the  Court  of  Queen's  Bench,  and  then  it 
may  be  enforced  by  attachment  issuing  out  of 
the  Court  of  Queen's  Bench  just  in  the  same 
masuier  as  if  it  were  a  rule  of  that  Court. .  The 
costs  attending  the  ^>plication  and  removal 
may  also  be  recovered  in  the  same  manner  as 
tluKigh  they  were  mentioned  in  and  formed 
part  of  the  order."    (Note  P.,  p.  67.) 

Not  only  has  each  section  of  the  act,  but 
every  part  of  every  section,  been  considered 
and  commented  upon  with  equal  accuracy 
and  care  by  Mr.  Foot,  who  has  done  more 
to  render  its  enactments  dear  and  intelligible 
tbsa  we  coukL  have  supposed  poasible  in 
ief#repce  to  a  measure  die  provisions  of 
whidi  have  not  yet  been  subject  to  any 
practical  test,  inasmuch  as  the  act  does  not 
come  into  operation  until  the  1st  November 
nexL 


MR.    COMMISSIONER   AYRTON   AND 
THE  LONDON  COMMITTEE 

OM  THB 

BANKRUPT  LAWS. 

Iw  fne  Sixth  Report  of  Ine  London  Commit* 
tee  appointed  to  promote  the  Amendment  of  the 
Baakmpt  Law,  dated  August  3.  lBi9,  it  is 
statedLlhat 
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"  The  Committee  Aal  that  die  swesas  «f  Hob 
measure  in  cheddngtha  rapid  progrssa  of  oom- 
mercial  fraud  is  dependent  on  the  Coaunia- 
sioners;  and  they  trust  that  means  will  be 
taken  by  tiiose  in  authority,  not  otHLy  to  prevent 
the  recurrence  of  conduct  by  Commissioners  in 
the  country,  (which  has  been  noticed  ia  Pfeu> 
liamenly)  but  to  secure  the  appointment  of  those 
who  wUl  duly  appreciate  and  efficiently  dis- 
charge the  new  le|;al  and  moral  duties  entrusted 
to  them  under  this  act." 

On  the  6th  September  Mr.  Ayrton,  one  of 
the  country  Commissioners,  addressed  the 
chairman  d  the  Committee,  stating  that 

"  This  being  a  general  statement,  and  ^th- 
out  any  words  of  exception  or  qualification^ 
pnmd/aeie  appears  to  indnde  myself,  as  being 
a  country  Commissioner.  This  statement, 
coming  Uom  so  important  a  body  as  a  Com- 
mittee of  London  merchanta  has,  in  my  opinion, 
so  much  weight,  that  I  am  induced  to  depart 
from  the  rule  that  persons  in  my  situation 
ought  not  to  enter  mto  any  correspondence 
concerning  strictures  on  their  conduct*  If, 
then,  I  am  included  in  the  statement,  1  wish  to 
be  informed  in  what  respect  the  London  Dier« 
chants  ecmceive  my  conduct  to  be  erroneous,  in 
order  that  I  may  give  their  opinion  my  best 
consideration.  If,  on  the  other  hand,  I  an  not 
so  included,  it  would  be  satisfiutory  to  be  so 
infoimed." 

Mr.  W.  Hawes,  the  Chairman  of  the  Con»- 
mittee,  on  the  12th  September,  thus  answered : 

*'  I  feel  obliged  to  decline  on  behalf  of  the 
Committee  replying  to  your  inouiry,  but  I  have 
no  objection  to  state  in  general  terms  that  the 
Comnuttee  understood  the  observations  which 
were  made  in  the  Uousa  of  Commons  to  refer 
nudnly  to  ^  pecuniary  difficulties  in  which 
it  is  notorious  some  of  the  Commissioners  in 
the  country  have  been  placed.  I  hope  this  xe^ 
mark  w^  oe  satisfsetoxy  to  yon," 

Mr.  Ayrton,  on  the  14th,  replied  as  fol- 
lows : — 

"  Judging  &om  the  general  terms  of  yoor 
communication,  it  affords  me  much  pleasure 
to  infer,  that  in  your  opinion,  I  am  not  impli- 
cated in  the  6th  Report  of  the  Committee  of 
the  Bankrupt  Laws.  As,  however,  the  Com- 
mittee decline  to  vouchsafe  any  specific  reply 
to  my  inqiury,  I  conceive  myself  justified  in 
expressing  my  surprise  and  regret  that  so  re- 
spectable a  body  should  have  thought  fit  to 
make,  or  insinuate,  charges  against  a  body  of 
gentlemen  acdng  in  a  Judiciiu  capacity,  which 
Siey  are  not  preparea  to  substantiate,  or  in- 
clined to  withoraw,  when  called  on  ao  to  do 
with  reference  to  one  of  the  body  who  con- 
siders himself  aggrieved  by  b^g  ui^ustly  in- 
cluded in  such  insinuation  or  charges.  As  the 
Committee  decline  to  dear  me  from  the  impo- 
tatkm  of  the  genenl  charges,  I  am  compeUed 
to  take  further  steps  hr  my  own  iaatificatimBg 
and  Uieielbre  must  consider  myself  at  liberty 
to  give  some  publicity  to  our  correspondence. 
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ther  and  more  satisfactoriljr  from  the  Com-  7<Sib. 

mittee  on  the  subject" 


ATTOR. 


At  a  meeting  of  the  Committee  on  24th  Sep- 
tember* William  Hawes,  Esq.,  in  the  Chair, 
thf^i  fsorrespondence  bet^reen  Mr.  Hawes  and 
Mr*  Commissioner  Ayrton,  and  the  paragraph 
in  the  sixth  report  of  the  Committee  to  which 
it  refers  having  been  read,  it  was  resolved 
onanimously — 

"  That  the  Committee  does  not  consider  it 
incumbent  upon  it  to  make  any  further  reply 
to  Mr.  Commissioner  Ayrton  than  that  already 
afforded  by  the  Chairman,  beyond  referring 
hip)  to  the  proceedings  in  parliament  upon  the 
subject  of  the  Bankrupt  Law  Amendment 
Bill." 

This  resolution  having  been  communicated 
to  Mr.  Ayrton,  that  gentleman  has  printed  the 
correspondence  with  the  following  observa- 
tions : — 


"  From  the  resolution  it  appears  that  the  Com< 
mittee  feels  itself,  as  a  body,  authorized  to  make 
charges  of  incapacity  or  misconduct,  which  it 
will  neither  substantiate  nor  withdraw;  a  course 
of  proceeding  which  would  render  any.  indi- 
vidual of  the  body  liable  to  the  imputation  of 
acting  in  a  manner  which  no  honourable  man 
would  condescend  to  palliate,  much  less  to  jus 
tify. 

"  It  IS  manifestly  useless,  indeed  absurd,  to 
rehr  generally  to  proceedings  in  parliament  on 
the  subject,  instead  of  pointing  out  something 
particular  relating  to  the  matter.  I  am  wholly 
ignorant  of  what  *  proceedings'  are  adverted 
to,— admitting  for  a  moment  that  such  actually 
did  occur, — but,  I  am  driven,  in  my  own  vindi- 
cation, to  avow  my  belief  that  the  Committee 
is  not  only  incapable  of  referring  to  any  parlia- 
mentary proceedings  implicating  me,  but  are 
fully  aware  of  their  inability  to  produce  any 
justification  whatever  of  their  charge  against 
me,  as  one  of  the  country  Commissioners. 

"  An  able  writer  in  the  Legal  Observer,  who 
does  not  admire  the  taste  and  spirit  in  which 
this  portion  of  the  report  is  drawn  up,  remarks 
that  '  great  additional  responsibility  is  thrown 
upon  the  Commissioners,  under  the  provisions 
of  this  act,  and  in  the  performance  of  those 
duties,  they  are  fairly  intitled  to  the  assistance 
of  the  legal  profession,  as  well  as  to  the  re- 
spectful consideration  of  the  public,  whose  in- 
terests are  rarely  promoted  by  disparaging  or 
discouraging  those  who  fill  public  offices.' 

"The  power  of  the  Commissioners  to  dis- 
charge their  duties  efficiently,  depends,  in  a 
considerable  degree,  on  the  character  they 
maintain  :  but  how  is  this  character  to  be  sup- 
ported if  they  are  exposed  to  unworthy,  inde- 
feticeable  insmuations — ^if  all  explanation  or 
reparation  is  refused,  by  those  wno  have  the 
temerity  to  publish  unsupported  charges,  the 
more  dangerous  because  vague  ?" 


It  is  suggested  that  the  London  a^^ents,  vlio 
have  a  considerable  number  of  cervficatet  to 
take  out  for  their  provincial  cUents,  sboiild 
tiow  apply  at  the  office  of  the  Incorporated  Law 
Society,  and  procure  the  fonns  of  Dedvitkia 
which  are  supplied  gratis. 

There  being  nearly  ten  thousand  certificat6& 
to  fill  up  and  examine  with  the  RoD,  it  is  de- 
sirable that  ample  time  should  be  allowed  to 
the  Registrar  to  complete  his  labours. 

The  declaration  must  contain  the  name  and 
place  of  residence  of  the  attorney  or  soliotor, 
and  one  of  the  courts  of  which  he  is  admitted, 
together  with  the  term  and  year  in  or  as  of 
which  he  was  so  admitted. 

It  must  be  signed  by  such  attorney  or  soli- 
citor, or  by  his  partner,  or,  in  case  such  attor- 
ney or  solicitor  shall  reside  more  than  twenty 
nriles  from  London,  by  his  London  agent  on 
his  behalf. 

No  declaration  can  be  acted  upon  wWcb 
does  not  contain  all  the  particoliirs  required  br 
the  act  of  parliament. 

Every  declaration  must  be  delivered  at  the 
office  six  days  before  a  certificate  can  be 
granted. 


NOTES  ON  THE  CIRCUIT. 

GROBS-KXAMINATION   OF  WITNB88B8.— 
HANDWRITING. 

In  a  trial  at  Croydon,  on  the  9th  Aw»t,  of 
Lloyd  V.  Lecoutre,  in  an  action  on  a  biU  of  er- 
change,  the  defence  set  up  was,  that  the  ac- 
ceptance  was  a  forgery.  Several  respertaWe 
witnesses  were  examined,  all  of  whom  ap- 
peared to  have  had  extensive  transactions  with 
the  defendant,  and  they  stated  that,  although 
there  was  a  resemblance  in  the  acceptance  to 
the  writing  of  the  defendant,  yet  from  the  cha- 
racter of  the  writing,  they  expressed  a  confident 
opinion  that  the  signature  was  not  genuine. 

Mr.  Bovill  subjected  the  witnesses  to  a  req 
rigorous  cross-examination  upon  the  sul^t  of 
the  handwriting,  and  placed  in  their  hands  the 
receipts  written  by  the  defendant,  but  so  fold«J 
up  as  only  to  exhibit  a  small  portion  of  the 
writing ;  and  upon  this  slight  opportunity  w 
forming  an  opmion  he  pressed  them  to  state 
whether  the  documents  were  the  hand-writiog  of 
the  defendant;  and  one  of  them  gave  hisOTinion 
that  the  receipt,  which  undoubtedly  had  been 
written  by  the  defendant,  was  not  his  writing. 
The  Chief  Baron  observed  that,  althoig 
the  learned  counsel  undoubtedly  was  entitled 
to  adopt  this  mode  of  examination,  yet  he  mwi 
say  he  considered  there  was  a  great  laxity  m 
the  rule  of  law  upon  the  subject,  and  tban^ 
was  very  unfair  to  a  witness  only  to  sbov  him 
a  few  words  of  a  written  document  and  requu? 
him  to  give  an  opinion  with  regard  towjf 
handwriting.  He  could  only  say  for  bnwefi 
that,  if  he  were  called  ujjon  under  snch  ar- 
cumstances  to  give  an  opinion  with  «P''°  ^^^Jt 
own  handwriting,  he  did  not  think  he^m<» 
be  able  to  speak  positively  up6n  the  mjt^ 
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Vitt'€l«ntt\Ux  of  Sttitlanl^. 
GrmmUe  vw  BttU^    Jvfy  96,  26,  1849. 

BILL.  OF  RBVIVOR  AND  SOPFLlMtNT.— 
DRMURRKR.  —  SPECIFIC  FBRFORMANCR 
OF  CONTRACT. 

A  demurrer  was  overruled  to  a  re-amended InU 
of  revivor  and  supplement  JUed  for  specie 
performance  of  a  contract  for  a  per  cent* 
age,  alleged  to  have  been  entered  into  by  two 
letters,  on  theimj^tation  ofSelzerandother 
mineral  waters  %nto  this  country. 

This  was  a  demurrer  to  are-amended  bill  of 
reviFor  and  supplement  for  the  puipose  of  tak- 
ing advantage  of  the  original,  filed  by  Dr. 
Granville  against  Mr.  Betts,  deceased,  for  the 
specific  peitormance  of  a  contract  said  to  be 
contained  in  two  letters,  by  which  the  plaintiff 
was  to  have  a  per  centage  on  the  Selzer  and 
other  mineral  waters  imported  into  this  country, 
in  consideration  of  his  obtaining  an  agreement 
from  the  Duke  of  Nassau,  giving  the  defendant 
the  exclusive  right  of  importing  such  mineral 
waters. 

Stuart  and  SparUng,  in  support  of  the  de- 
murrer, contended,  that  the  agreement  was  not 
concluded,  but  merely  in  negotiation,  and  that 
the  contract  which  was  obtained  from  the  Duke 
of  Nassau  was  not  obtained  through  the 
plaintiff's  interest. 

Bethell  and  Tripp,  contrk. 

The  Vice-Chancellor  held,  that  there  was 
sufficient  on  the  face  of  the  bill  to  overrule  the 
demurrer,  and  allow  the  plaintiff  to  establish 
his  case  at  the  hearing. 

fBiiU'CiiLnteJXax  llntjAt  3Bru(e. 
Rains  v.  Hertslet.    July  5,  7,  10,  17,  1849. 

INJUNCTION. — COMMISSIONERS   OF  SEWERS. 
— POWERS. 

An  inierim  injunction  was  granted  restrain^ 
ing  the  Commissioners  of  Metropolitan 
Sewers  from  inierfering  wM  the  pkuniiff's 
lands,  where  he  had  nvt  reeeived  noHce  im- 
der  the  60fA  section  of  the  11  4*  13  Vict 
c.  112, — it  not  appearing  a  case  within  the 
6lst  section,  wfach  might  however  be  tried 
at  law. 

This  was  a  motion  for  an  injunction  to  re- 
strain the  Commissioners  of  Metropolitan 
Sewers  from  interfering  with  the  plaintiff's 
lands,  or  a  mill,  at  Bermondsey,  called  St. 
Saviour's  Mill,  and  its  streams,  under  the 
Sewers'  Act,  11  &  12  Vict,  c.  112.  The  mo- 
tion had  been  ordered  to  stand  over  in  order 
that  the  Coinmissioners  might  submit  a  plan 
of  their  intended  operations,  and  for  the  plain- 
tiff to  adduce  further  evidence  as  to  the  mter- 
fcsnmce  with  his  lands. 

MaUnt  and  H,  St^hms,  in  support  of  the 


motion,  urged  that  the  apprehensions  of  the 
Commissioners  relating  to  tne  danger  to  public 
health  were  unfounded,  and  that  the  notice  to 
the  plaintiff  had  not  been  given  according  to 
sectum  60. 

Russell,  J,  Henderson,  and  C.  HaU,  contri^ 
cited  Kerrison  v.  Sparrow,  18  Ves.  449 ;  23 
Hen.  8,  c.  5;  11  &  12  Vict.  c.  112,  ss.  37,  38, 
61,  145. 

The  Vtce-CkanceUor  held,  that  the  acts  of 
the  Commissioners  were  not  warranted  by  the 
6lst  section  of  the  Sewers'  Act.  That  point, 
however,  might  be  decided  at  law.  In  the 
meantime,  the  motion  for  an  injunction  would 
be  granted,  but  widiout  prejudice  to  the  Com- 
missioners doing  such  acts  as  might  be  neees- 
sary  to  complete  the  works  described  in  the 
plan  submitted  to  the  Court,  and  to  the  plain- 
tiff taking  such  proceedings  at  law  as  he  might 
be  advised. 

In  re  Ipsufich,  Norwich,  and  Yarmouth  Railway 
Company,    July  13, 1849. 

WINOINO-UP  ACT.  —  COSTS  OF  ATTENDING 
THB   MASTER. 

7%e  Court  has  not  jurisdiction  upon  a  petition 
to  discharge  an  order  of  reference  for 
winding-up  under  the  II  Sf  12  Vict,  c,  45, 
to  adjudicate  on  costs  incurred  by  parties 
attending  before  the  Master  under  that 
order. 

An  order  having  been  made,  (see  p.  451, 
ante,)  discharging  with  costs  a  petition  for 
windine-up  the  above  company  under  the  1 1 
&  12  Vict.  c.  45,  JV.  T,  S,  Daniel,  for  parties 
who  had  been  compelled  to  appear  under  the 
order  before  the  Master,  asked  for  the  ex- 
penses so  inflicted  on  them  by  the  former 
petitioner,  Mr.  Green. 

The  Vice- Chancellor,  however,  held,  that 
the  Court  had  no  jurisdiction  upon  the  petitioa 
for  the  discharge  of  an  order  under  the  1 1  &  12 
Vict.  c.  45,  to  adjudicate  upon  the  costs  in- 
curred as  stated.  The  application  must  theie- 
fore  be  refused,  without  prejudice,  however,  to 
any  further  application  oy  the  parties  as  they 
may  be  advised. 

Attorney-General  v.  Qibbs  and  another, 
July  27,  1849. 

CHARITY  ESTATES.  —  PAYMENT  OUT  OF 
COURT.— NEW  TRUSTEES.*— CHOROHWAR- 
DBNS  AND   OVERSEERS. 

A  petition  for  payment  out  of  Court  qf  a 
sujfSeient  sum  to  the  churchwardens  and 
overseers  in  discharae  of  debts  and  Ua^ 
bilities,  was  rrfusea  on  the  ground  that, 
vrreeptctiioe  of  a  doubt  as  to  the  title  ef 
two  of  the  petitimsfM  to  be  de  jure  ehmrek^ 
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wardens,  the  Matter  was  a^ovt  to  appoint 
trustees  for  the  charity  estates  which  com-  ^ 
prised  the  fund  in  Court, 

This  petition  was  presented  by  the  church- 
wardens and  overseers  of  St.  Stephen's  Wal- 
brook,  and  prayed  that  a  sufficient  aum  nught 
be  paid  out  of  certain  funds  in  Court  derived 
from  the  rents  of  the  charity  property,  to  meet 
the  debts  and  liabilities  due  to  the  petitioners 
and  to  the  Citv  of  London  Union  lot  ike 
maintenance  of  the  poor,  and  that  the  receiver 
miffht  pay  the  rents  over  to  them  as  received, 
to  be  applied  in  relief  of  the  poor-rate. 

Russell  and  Bigg  in  support  of  the  petition ; 
Eoundell  Palmer  and  Bates  for  the  relator; 
^^^^ovd  and  Rogers  for  the  respondents* 

The  Viee-Chaticellor  said,  that  as  there  was 
a  question  whether  two  of  the  petitioners  were 
de  jure  and  de  facto  the  churchwardens,  and 
the  Master  had  appointed,  or  was  about  to 
appoint  new  trustees  of  the  charity  property, 
the  fund  could  not  be  paid  out.  The  peti- 
tioners mighty  however,  attend  the  Maater 
imder  the  orders  now  before  him,  so  £iir  as 
an}thinAr  remained  to  be  done.  The  oesta  to 
be  reserved. 


^utttt'%  ISeiui. 

BegisM  (Exparte  Mertz)  v.  Bhsu.    toif  6, 
13,  1849. 

OBDSR   IN   BA8TaJtDT.*^rOBUeirBB,— CBB- 
nORABI. 

Bute  absolute  to  quash  an  order  in  bastardy^ 
brought  up  by  certiorari,  on  the  ground  that 
the  child  was  bom  in  France  and  qf  a 
Frenchwoman,  and  therefore  coM  not  be 
chargeable  on  any  parish  in  England. 

A  RULB  nisi  had  been  obtained  in  this  case 
for  a  certiorari,  to  bring  up  an  order  in  bas- 
tardy, made  b^  Mr.  Bingham,  and  also  the 
wdcr  of  the  Middlesex  Quarter  Sessions,  con- 
firming the  same,  in  order  to  their  being 
quashed.  The  grounds  on  which  the  rule  bid 
been  granted  were,— 1,  That  the  duld  being 
bom  in  France  of  a  Frenchwoman,  the  macis- 
trafeehadno  krTi9£ction;  2.  That  before  Mr. 
Bingham  haa  made  the  order  appealed  agiunst, 
the  matter  had  been  investigated  by  Mr.  Brode- 
wp,  at  the  Westminster  Police  Court,  and  bad 
been  dismissed ;  and  3.  That  it  was  not  stated 
in  the  order  of  Quarter  Sessions  that  the  evi- 
dence of  the  mother  had  been  corroborated  by 
any  other  testimony. 

forry  and  J.  Brown,  against  the  rule,  cited 
7  &  8  Vict.  c.  101,  B,2;  8  &  9  Vict.  c.  10,  s. 
9;  FabrigasY.  Mostyn,  2  W.  Bl.  929. 

Ftttkley  in  mnpom  of  Uie  rule. 

The  Coarf  said,  that  on  a  general  n^ference 
to  the  statutes  7  Be  9  Vict.  c.  101,  8  «c  9  Vict, 
c  10,  it  impeared  that  as  the  child  could  not 
become  chacgeafale  to  any  parish  in  England, 
owing  to  its  being  born  in  macn,  iho  order 
must  be  quadied. 

Aula  abaolula  aoeiiniiagly. 


WhaUey  Y.  MaccouneU.    July  5, 1849. 

ASSAULT  AND  IMPBIBONMBNT. — ^JUSTIFICA- 
TIOX,— WBON6  PBBSON. 

A  rule  mnto  set  aside  a  verdict  obtained  in 
an  action  for  assault  and  issprisommeni, 
was  discharged-^  appeming  that  the  ra»- 
mtmsintkepiemmenHossedasjmgt^fymgthe 
arrest,was  issued  under  the  9  ^10  Fid.  c. 
95,  «.  98,  against  another  person,  nd 
forced  on  the  plaintiff,  who  was  qfterwards 
committed  under  the  99th  section  under  the 
same  mistake. 

A  &UI.B  atn  had  been  obtained  to  sat  ande 
a  verdict  obtained  in  an  action  for  assault  and 
false  impnaounflDt,  and  eator  a  nonsuit 
The  trial  took  place  before  Mr.  Juatice  Erie, 
whan  it  aj^eared  that  the  defendant  had  ssder 
the  authonty  of  a  writ  issmng  out  of  the  County 
Court,  against  one  Ireland,  a  carter,  at  Liver- 
pool, taken  the  plaintiff  in  custody.  An  ap- 
J>rentice  of  die  creditor  having  been  sent  to 
ook  after  Ireland  with  a  summons,  proceeded 
to  where  the  carters  were  accustomed  to  meet, 
and  upon  the  nlaintiff  being  pointed  out  to  him 
as  Ireland,  ana  (as  the  apprentioe  said)  havii^ 
answered  to  that  name,  ha  left  the  viit.  No 
notice  having  been  taken  of  such  aummoas, 
the  plaintiff  was  served  with  a  summons  on 
diaige  of  traud  under  the  9  &  10  Vict,  c  95,  s. 
98,  and  as  he  did  not  attend,  waa  convicted 
under  the  99th  section.  The  plaintiff'  alleged, 
that  be  had  not  admitted  his  name  to  be  Ire- 
land, but  had  denied  it.  A  verdict  hafing 
been  obtained  for  the  plaintiff,  this  rale  had 
been  granted. 

The  Court  said,  that  the  anmnaons  uMch 
issued  was  against  anotlier  man,  and  was  forced 
on  the  phamd^  in  the  belief  that  he  was  the 
debtor,  and  was  therefore  no  justification  for 
the  assault  and  imprisonment.  The  rule  mast 
therefore  be  discharged. 


JenkinM  v.  Hutchinson.    July  1 U  1349. 

CHARTBR-PARTTr^AOBNT. — ^MIBRBPRBSBK- 
TATION. 

Held,  tmii  oa  ogeni  wno  t^gns  o  nsarfer^perty 
mot  mndar  weal,  ewmwik,%mi wiiksmi  attho- 
rHy  to  do  00,  st  nef  Makk  m  an  malum  en 
^aecoaffweC* 

Semble,  he  is  Uu^Ie  in  an  action  for  repre* 
senting  himself  as  the  agent. 

This  was  am  actioB  opoa  a  diartarpartf  not 
under  seat  against  the  defendant,  who  had 
signed  as  agent»  intenifing  to  bind  bia  prina- 
pal,  but  wikfaont  antfaoritv  to  do  eo. 

The  Courl  held,  that  althon^  the  defiendnt 
might  be  Uable  for  leprssaniing  luasdf  as  the 
agent  when  be  waa  no^  he  ccmld  not  be  saed 
upon  the  contract  The  caae  of  PMiB  v. 
Walter,  3  B.  &  Ad.  114,  raktad  to  an  action 
on  a  bill  of  exchange,  and  did  not  apply  to 
lihe  present  case. 


ANALYTICAL.  DIGEST  OF  CAS€S. 

JtlPOHTftD   IK  ALIi  THB  GOVRTI* 
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ttautta  of  ttonmidA  lAto. 

PLJBADlNQk 

[Concluded  firem  our  last  numlMr.] 

RAILWAY  COMPANY. 

To  a  declaration  on  an  indentoM  made  be*- 
twcen  the  plaintiff  and  defeadanta,  prorisional 
directors  of  a  projected  railway  company, 
called  the  Dhrect  Korthem,  after  reciting  that 
plaii^iff  waa  owner  of  certain  lands*  through 
which  that  railway  and  another,  called  toe 
Great  Northern,  were  mtendcd  to  pa8S»  and 
that  the  plaintiff  would  support  the  former  and 

rose  the  latter  line,  it  was  covenanted  that,  if 
Direct  Northern's  Bill  should  pass,  beiSore 
six  months  from  the  dale  of  the  deed,  the  com- 
pany should  pay  the  plaintiff  certain  large 
sums  of  money  m  certain  specified  cases  for 
the  injury  done  to,  and  for  the  purchase  of,  his 
land ;  that,  if  the  Great  Northern's  Bill  should 
pass  within  18  months  from  the  same  date, 
that  the  Direct  Northern  was  to  pay  the  plain* 
tiff,  within  three  months  after  that  event,  certain 
sums  of  money,  in  certain  specified  cases,  for 
compensation,  &c. ;  provided  that,  if  no  act 
anthorizinff  the  Direct  Northern  to  make  their 
hne  should  be  passed  within  six  months  from 
the  date  of  the  indenture,  either  party  mi^ht 
put  an  end  to  the  agreement  by  gmng  notice 
m  writing,  and  that,  after  the  giving  of  such 
notice,  the  agreement  and  everytiiing  contained 
in  it  should  he  absoltrtely  null  and  void,  except 
the  proviso,  and  a  covenant  as  la  certain  costs 
to  be  paid  to  the  plaintiff;  and  lagihf,  Aat  if 
the  companies  should  be  amalgamated^  that 
then,  three  months  after  suchf  event,  the  omal- 
^^amated  companies  shoidd  pag^  certain  sums 
of  money  in  certain  events,  one  of  these  bemg 
the  sum  of  6,000f.,  if  tiw  line  fofiowed  the 
course  of  the  direct  line,  without  a  branch  to 
Stamford,  and  that  in  such  case  all  the  cove- 
nants applicable  were  to  be  Borformed  by  Hie 
amalgamated  companies,  'rhe  declaration, 
after  alleging  that  the  companies  were  amal- 
gamated, that  the  line  tiobk  the  course  of  the 
Direct  Northern,  withoot  a  branch  to  St«n- 
ford,  and  that  the  psnod  of  three  months  had 
elapsed,  concluded  with  laying  m  a  breach  the 
iion»pavment  of  the  6fiOOL  The  defendants 
pleaae4  that  no  act  of  parfiament,  aothoiiaiag 
the  Difect  Northern  to  make  the  intended  line, 
was  passed  within  stz  calendar  months, 
and  Oiat  the  detedants  nave  the  |ilaintiff  no- 
tice that  they  wesa  desiraas  to  put  an  end  to 
the  agreement,  and  that  noparl  oif  the  liae  had 
passed  through  the  plaintiff's  estate,  or  that  it 
had  been  ii^red  under  the  act:  Held,  on 
i^eneral  demurrer,  that  the  plea  was  a  good 
answer  to  the  action.  Earl  tf  lindiey  v. 
Cffjmer,  1  Exch.  R.  579. 
See  DedaraHon,  2, 

Rwoiinifo  aouTia. 
1,  iUjoiaiag  gralu  obWhm&s  friaaaing  widi» 
out  a  rale  to  rejoin,  ana  a  defttMHit  luis  still 
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ma- 


four  daya'  timainthm  whidi  to  njooL 
tetimitom  t.  Less,  5  D.  &  L.  744. 

%  The  nUdntiff,  on  the  last  day  for  enleiuig 
the eanaelor  the  aasiaes,  being  also  the  last 
day  widdn  which  the  dsfimdant  had  to  r^oin, 
inserted  a  rmotnder  for  the  defendant,  made 
up  tiie  raeord,  and  antmad  the  caoae  for  tiial. 
gabeeqaeasly,  on  the  same  evenmg,  but  after 
the  office  for  entering  the  record  waa  riint,  die 
defendant  dehvared  a  rgoinder  differing  sli^idy 
in  fenn,  althoogh  in  substance  the  same  as 
that  whadi  the  pledntiff  had  maerted  for  bom. 
The  causa  was  tried,  the  defendant  not  attend- 
ing, and  a  verdict  given  for  the  plaintiff.  The 
Ck)urt  set  aside  the  record  and  trial.  ITtalsr- 
deeioat  V.  Lees,  6  D.  &  U  744. 

RBPLICATION. 

1.  De  mjmrid.  —  JSasasia^  aoa-j(MWiBea<.^— 
drgwrnmUatwe  deniaL-^ln  an  action  bv  indor- 
see against  acceptor*  defendant  pleaded  that 
the  bul  waa  accepted  lor  the  accommodation 
of  the  drawer,  and  on  the  terms  that,  if  he 
should  nsgotiata  it,  the  holder  should  deliver 
it  to  the  drawer  before  or  when  it  became  doe, 
to  enable  him  to  take  it  up;  and  that  the  holder 
should  not  retain  it  after  it  became  due :  aver- 
ment that  the  drawer  indorsed  it  to  the  plain- 
tiff, who  received  it  on  those  terms« 

Asplication,  de  u|fMrt^ 

Held,  on  special  demurrer,  that  the  replica- 
tion was  correct,  inasmuch  as  the  plea  ad- 
mitted ihat  some  interest  in  the  bQl  was 
transferred  to  the  phdntiff,  and  therefore  did 
not  amount  to  an  argumentative  denial  of 
the  indoraement,  but  only  to  an  excuse  for 
not  payinff  the  bOl  to  the  plaintiff,  though  ad- 
mitted to  De  holder,  and  primd facie  entitled  to 
sue.    Rebmsom  Y.  Idttley  9  Q^B.  602. 

Oms sited  ia  the  judgment :  Heihert  r.SayWf  5 

2.  TVi  a  ooant  in  aaamnpsit  for  monev  paid 
to  the  ddendant's  use,  the  defendant  pleaded 
that  the  money  waa  paid  for  differenoea  on 
tkne  bargains  in  the  funds,  hi  violation  of  the 
Stat.  7  O.  2,  c.  8 1  fhld,  ^t  de  mjund  waa  a 
good  rspHcatioo.  JMartisierT.  (M,  4  C.  B. 
643. 

3.  ildiiiJMfQfati-«i&  ddbl,  by  A.  against  &  on 
a  bond  entered  iota  joiailly  and  sevarally  by  B, 
and  C.  to  A.,  in  the  penal  sum  of  MOOl^  the 
condition  (set  oat  on  oyar).  after  reciting  that 
C»  bad  been  appaiotod  co&aotor  of  taxas,  and 
thsit^.  had  coBseMed  to  beoome  one  df  Ids 
sureties,  was  stated  to  be  thai  B.aad  Cshoold 
keep  harmlaasy  and  iademnily  A.  firam  and 
agitet  an  costs,  chai<ge8,te.,  which  he  ahoaid 
incur  in  oonsequonoe  of  hai  becoaoing  aach 
surety.  B.  pleaded,  that  A,  had  BOt,ataBy 
time  since  the  waking  of  tbsbond,baalftns■sr- 
wisedamnilied  hy  laaaon  or  meana  of  any  mat- 
tar,  cajaa^  or  thing  m  Ae  condMon  maatianed. 
To  lIuTka  A.  repliadthat  C  continued  «iA- 
leetar  umI,  te.$  Ihat  daring  Hha  said  tiaae 
that  €.  Mtttimiad  awii  luOaciar,  and«fter  the 


490 


Amkfiim^i)i§$iti^0a9^i  0mrt9  ^.Ommmk  Lmu 


making  of  tbe  bond,  &c.»  there  came  to  the 
hande  of  C,  as  each  collector*  "  divert  kige 
some  of  money,  amonntiBff  in  the  whole  to  a 
large  sum  of  money,  ezoeeding  5001.;  to  wit, 
2006/.  7t.  \Qd.  ;*'  and  that  C,  did  not  pay  over 
the  same,  or  any  part  thereof  to  the  receiver- 
general  ;  and  il.,  for  assigning  a  breach  of  the 
condition  of  the  bond,  said,  that  by  reason 
of  such  default,  he  was  called  upon  by  the 
recetver*general,  and  forced  and  compelled  to 
pay,  and  did  pay  to  the  receiver-general  a 
large  sum  of  money,  to  wit,  600/.,  parcel  of  the 
moneys  so  received  by  C.  as  such  collector, 
&c.    To  this  B,  rejoined,  that  A.  was  not 
forced  or  obliged  to  pay  the  said  sum  of  money 
in  the  replication  in  tl!at  behalf  mentioned,  or 
any  part  thereof,  in  manner  and   form  as 
albc^d:— 

Held,  that  by  tbis  rejoinder,  the  recapt  of 
600/.  by  C.  was  not  admitted :  and  that,  in  the 
absence  of  evidence  to  show  that  some  money 
had  been  received  by  C.,  nominal  damages 
only  could  be  assessed  on  the  breach  assigned. 
Held  also,  that  the  mere  production  of  a 
judgment  signed  against  A.,  under  a  judge's 
order  for  500/.,  at  the  suit  of  the  receiver- 
general,  was  not  evidence  of  the  amount  of  the 
damage  sustained  by  A.  in  consequence  of  bis 
suretyship.    JiCtii^  v.  Norman,  4  C.  B.,  884. 

Cases  cited  in  the  jodgment :  Hadson  y.  Jones, 
1  Salk.  90;  Rex  v.  Bishop  of  Chester,  2  Salk 
560;  1  Ld.  Rsym,  S92. 

4.  Heriot  CtMfom.— Trespass  for  breaking 
and  entering  the  plaintiffs'  close,  and  seizing 
and  taking  certain  goods  and  chattels  to  wit, 
two  horses, 
breakini 

ing  and  taking  parcel  of  the  said  goods 
chattels,  to  wit,  one  of  the  said  horses,  a  justifi- 


Therefore,  where  to  an  action  for  work 
and  labour  the  defendant  pleaded  tkat  the 
work  was  done  by  the  plaintiff,  as  a  broker 
within  the  ci^  of  London,  and  that  the  plain- 
tiff was  not  hcensed  to  act  as  a  broker,— Hd(^, 
that  dt  injurid  wtiu  a  good  replicauon.  Bn- 
nett  V.  BuU,  1  Exch.  R.  593. 

Cases  cited  in  the  judement :  Scott  t.  Cliappelor, 

4  M.  &  G.  536;  5  Scott,  N.  R.  148 ;  Liosdil? 

T.  Clarke,  1  Exch.  R.  78. 

6.  Where  to  trespass  quare  elaunanfrf^y 
the  defendant  pleads  30  years'  enjoyment  of  i 
right  on  the  Umd  in  which,  &c.,  under  the  2 
&  3  W.  4,  c.  71,  8.  1,  the  phdntiff,  if  he  rclifs 
on  the  fact  that  durine  part  of  those  30  yean 
the  land  has  been  held  by  a  tenant  for  life,  or 
on  any  other  matter  of  fact  not  inconsistent 
with  the  simple  fact  of  enjoyment,  should 
reply  it  specially,  and  not  traverse  the  enjoyment 
as  pleaded.    Pye  v.  Mumford,  5  D.  &  L  414. 

Case  cited  in  the  judgment;  Clayton  t.  Corby, 
2  Q.  B.  813. 

7.  In  an  action  on  the  case  by  a  reyeraooer 
for  widening,  &c.,  a  watercourse,  the  defen- 
dant pleaded  a  right  to  the  watercourse  for  20 
years,  and  that  he  had  of  right,  as  often  as 
required,  scoured  and  widened  the  watercourse. 
The  plaintiff  replied  traversing  the  right  to  tbe 
watercourse,  as  well  as  to  scour  and  widen: 
HM,  on  special  demurrer,  that  the  replicatioo 
was  not  double.  Peter  v.  Dante/,  5  D.  &  L. 
501. 

Cases   cited  in  the  jadgment :    Morevood  r. 
Wood,  4  T.  R.  157. 

8.  Replication  to  a  plea  of  plene  admiMistn- 


orses      The.  defendants  pleaded    as  to  .^rbT^^^^rs   ^^^ 

™^  and  entenng  the  said  close,  and  aeis-  J^  .^'^  ^^^^  y^^J^,  ^^^y 

d  takmir  parcel  of  the  said  goods  and   _  j"    1-.-      o-.:*i  -  t^#^jl— .    k  n  kL 


on  demurrer.     Smith  v.  Tatcham,  5  D.  &  I* 


ation  of  the  seizure  of  that  horn,  as  a  heriot  ■       ;  ^  j    ,    j^tyj  ^  „. 

ir   "r..T„^Ll.l.Z?2Z.,^'"^"    J.wh.«''as^>vecom.  iL  .he^Uof 


whereof  the  plsdntiffs'  testator  died  seised.  The 
defendants  also  pleaded,  as  to  breaking  and  en- 
tering the  said  close  and  seizing  and  taking 
parcel  of  the  said  goods  and  chattels,  to  wit, 
the  said  other  horse,  a  justification  of  the 
seizure  of  that  horse  as  a  heriot  due  in  respect 
of  another  customary  tenement  whereof  the 


executors  since  the  commencement  of  tbe  ttiit, 
and  tbey  plead  ple^e  administraoerwit,  is  to 
sign  a  judgment  of  assets  qmamdo  oecidemt, 
which,  if  properly  entered  up,  will  reach  oot 
only    whatever  assets  may  thereafter  accn», 
but  also  all  which  remain  m  the  hands  of  the 
,  .  ^- ,  ^    .  .      J. -J      .     ,     ,«,       1  •  *•«    executors  unadministered  at  the  time  of  the 
plamtiflfs'  testator  died  seised     The  pontiffs  .^^         ^^    Smith  v.  Tatcham,  5  D.  &  L  73^ 
rephed  separately  to  each  of  the  pleas,  that  the  J"f        ....     .  j  '  «*         n..;n  f 

dcJendanteT^he  same  time,  plaSe,  and  occa-       Case  cited  m  the  judgment:  Mara  r.  Qm,  ( 
sion,  when  they  took  the  horse  in  the  intro- 
ductory part  of  that   plea  mentioned,   also 
seized  ana  took  the  said  other  horse  (being  the 


I  judgment: 
T.  R.  1. 10. 
10.  Where  a  replication,  besides  a  traverse  of 
o««H*  ouu  *««..  ™  »u  u*iicr  numc  ^ucui^  *uc  matter  alleged  in  the  plea,  coucludingto  the  coo^ 
lesidue  of  the  said  goods  and  chatteU),  under  try,  also  contained  two  separate  answers  to  tw 
colour  and  pretence  of  the  said  heriot  custom,  I  plea»  ^^^  Court  set  aside  the  rephcaUon  exctp. 
and  under  an  assertion  and  daim  of  right  to  ' "  to  the  traverse,  on  a  summary  appli^^non. 
seize  and  take  the  same  other  horse  as  and  for  l^^n  v.  Bishop  qf_  CarUsle,  5  D.  &  L.  iS9> 


the  said  heriot  custom: — Held,  on  special 
demurrer,  that  the  replications  were  good,  in- 
asmuch as  the  seizure  of  the  other  horse  ren- 
dered the  defendants  trespassers  ab  initio  as  to 
the  entry,  as  well  as  the  seizure  of  the  chat- 
tels.   Price  V.  Woodhowe,  1  Exch.  R.  559. 

5.  De  if^wridi — A  plea  which  admits  a  con- 
tract in  fad,  either  expusaa  or  implied,  and 
seeks  to  avoid  it  ott  the  grouid  of  Illegality  or 
fraud,  it  a  plea  in  eaccttae,  and  may  be  tra- 
versed by  the  replication  de  injurid. 


See  Bond,  post  obit. 

8CI.   VA, 

Declaration  in  sci.  fa,  on  a  judgment  reco» 
vered  against  the  public  officer  of  a  basking 
I  company,  sUted  that  the  defeodaot  '*»^  ^ 
time  of  such  judgment  was,  and  from  ws^ 
hitherto  hath  been,  and  still  is,  a  member  ot 
the  said  co-partiiership :**  SembU, that  U*^ 
bad  on  special  demurrer.  BsdaUej*Trv^*^' 
5  Da  &  L.  219. 


Amtftita  Digest  <f  OMf  »  CoiMtfi 


4*1 


1.  A  declaration  contained  a  count  for  money 
paid,  together  with  a  count  which,  in  sub- 
staoce,  stated  that,  in  consideration  that  the 
plaintiff,  at  the  defendant's  recjuest,  had  con- 
tracted to  sell  to  a  third  party,  m  the  plsuntiff^s 
name,  and  on  his  credit  and  responsibility, 
cert^n  shares  in  a  rdlway  companv,  of  which 
the  defendant  was  the  registered  nolder,  the 
defendant  promised  the  plaintiff  to  deliver  to 
him  all  new  shares  allotted  in  respect  of  such 
shsires,  and  to  indemnify  him  trom  all  loss 
which  might  arise  by  reason  of  the  non-per- 
formance of  the  defendant's  promise.  It  then 
alleged  the  non-deliverv  to  the  plaintiff  of  cer- 
tain new  shares  allotted  to  the  defendant;  and 
that,  by  reason  thereof,  the  plaintiff  was  forced 
and  obliged,  and  did  expend  a  large  sxmi  of 
money,  in  order  to  perform  his  said  contract 
of  sale :  Held,  that  the  two  counts  were  not  in 
riolation  of  the  rule  of  H.  T.,  4  Wm.  4,  r.  6, 
which  prohibits  several  counts,  unless  a  dis- 
tinct subject  matter  of  complaint  is  intended 
to  be  established  in  respect  of  each.  Simpson  v. 
Rand,  1  Exch.  R.688 ;  S.  C.  5  D.  &  L.  389. 

2.  A  declaration  contained  two  counts.  The 
first  count  was  on  an  agreement  by  the  defend- 
ant to  take  the  plaintiff  into  his  service  for  six 
months,  ak  if  when  that  period  expired  there 
was  no  just  cause  shown  to  the  contrary,  to 
enter  into  another  agreement  for  a  further  en- 
gagement for  two  years.  Breach,  that  although 
at  the  expiration  of  the  said  six  months,  no  just 
cause  was  shown  to  the  contrary,  the  defend- 
ant refused  to  enter  into  a  further  agreement 
for  two  years.  The  second  count  stated  that 
the  plaintiff  had  been  in  the  service  of  the  de- 
fendant for  the  space  of  six  calendar  months, 
and  the  defendant  promised  to  enter  into  an 
agreement  for  two  years  more.  Breach,  that 
the  defendant  refused  to  continue  him  in  such 
service :  Held,  that  the  two  counts  were  evi< 
dently  founded  on  the  same  agreement,  and, 
therefore,  amounted  to  a  breach  of  r.  5  of  the 
pleading  rules  of  Hil.  T.,  4  Wm.  4.,  Pt.  II. 
Smith  v.  Thompson,  5  D.  &  L.  524. 

3.  A  declaration  in  case  for  the  inMnge- 
ment  of  a  copyright  contained  three  counts ; 
the  first  and  second,  founded  on  the  5  &  6 
Vict.,  c.  45,  and  the  third  on  the  common  law, 
the  copyright  being  the  same  in  all.  The 
Court  compelled  the  plaintiff  to  make  his  elec- 
tion between  the  first  two  counts  and  the  last; 
as  the  cause  of  action,  contained  in  the  last 
count,  might  be  given  in  evidence  under 
either  of  the  former.  Boozey  v.  Tolkien,  5  D. 
&  L.  549. 

4.  The  Court  refused  to  allow  a  plaintiff  to 
retain  in  his  declaration  a  count  in  trespass  in 
the  ordinaiy  form,  for  breaking  and  entering 
the  plaintiff's  premises,  together  with  a  count 
under  the  2  W.  &  M.  sess.  1,  c.  5,  s.  5,  to  re- 
cover double  the  value  of  goods  improperly 
distrained.    Howb  v.  hee,  5 1).  &  L.  765. 

SEVBRAL  MAl-TERS. 

I.  In  the  general  form  of  declaration  given 
by  the  Companies'  Clauses  ConsolidaUon  Act» 


8  A(  9  ITnk.  c  \%f^  36;  in,  aolkttw  ISor  csBs  on 
shares,  Ae  aUegalimi^  ''that  deis&daiit  u  the 
holder  of  shsres,"  mssne  tiiai  he  wis  Uis 
holder  at  the  time  the  call  was  made* 

Tbersfere,  where  a  deehivslioii  in  an^  actioB 
for  calls  staked,  tUnt  the  deCendanl,  at  the  time 
of  the  cammenoemeiit  of  the  suit>  was  and  styi 
is  the  holder  of  shares,  and,  at  the  time  of  the 
commencement  of  the  suit,  was  and  still  is  in* 
dehted  to  the  plaintiffs  for  caUs  on  those  shares^ 
&c.,  whereby  and  by  force  of  the  8  &  9  Vict, 
c.  16,  and  the  special  act,  an  action  accmed, 
&c.,  and  the  defendant  pleaded,  that,  at  the 
time  of  the  commencement  of  the  suit,  he  was 
not  the  holder  of  the  said  shares,  and  also 
that  he  was  not  the  holder  of  the  shares  at  the 
time  the  csdls  were  made,  the  Court,  on  motion, 
struck  out  the  latter  plea,  and  amended  the 
dedaration  and  fonner  plea  by  striking  out  the 
words  "at  the  commencement  of  the  suit. 
B^OMi  and  ComUy  Down  Raikoay  Companif  v." 
Strange,  1  Exch.  R.  789. 

2.  The  defendant,  after  i^ppsaring  by  attor- 
ney, obtained  an  order  to  plead  together,  her 
coverture  in  bar  and  the  Statute  of  LimitatioiM* 
She  pleaded  those  pleas  accordingly.  They 
were  afterwards  set  aside  by  a  judge  at  cham- 
bers, on  the  ground  that  they  ought  not  to 
have  been  pleaded  together,  as  coverture  ought 
not  to  be  pleaded  after  appearance  by  attor* 
ney.  The  defendants  then,  without  any 
fresh  appearance  or  order  to  plead  several 
matters,  delivered  pleas  of  coverture  to  the 
first  two  counts,  ana  the  Statute  of  Limitations 
to  the  whole  declaration.  The  plaintiff  there« 
upon  signed  judgment  for  want  of  a  plea. 
The  judgment  having  been  set  aside  by  judge's 
order,  with  costs :  Held,  upon  application  to 
rescind  that  order,  that  the  judgment  was  im- 
properly siffued,  as  the  order  to  plead  several 
matters  did  not  bind  the  defendant  to  plead 
each  plea  to  the  whole  declaration,  ana  the 
order  setting  aside  the  former  pleas  did  not 
make  a  new  rule  to  plead  several  matters 
necessary.  Fryer  v.  Andrews,  5  D.  and  L. 
221. 

3.  Auditd  quereld.-^Axk  auditd  quereU  is  an 
"  action  or  suit "  within  the  4  Anne,  c.  16,  s.  4, 
and  a  defendant  may  plead  several  matters 
tiiereto.     Giles  v.  Hutt,  1  Exch.  R.  701. 

Case  cited  io  the  judgment  *,  Nathan  t.  Giles, 
5  Taunu  658. 

SSVSRAL   PI.KA8. 

Broker, — Where  a  plaintiff  had  counter- 
manded notice  of  trial,  and  it  did  not  appear 
that  he  would  be  delayed  in  proceeding  to 
trial  in  consequence  of  the  defendant  adding  a 
plea,  the  Court  permitted  him  to  add  one,  to 
the  effect  that  the  plaintiff  was  not  a  broker 
duly  licensed  in  pursuance  of  the  6  Anne,  c. 
16,  s.  4.    jPwW  V.  Sawyer,  5  D.  and  L.  777. 

SUBKirF. 

A  declaration  in  an  aetbn  against  W.  and  S. 
stated,  that  the  plsiiitiff  was  employed  by  the 
contractors  of  oeitsia  proposed  buildings  to 
cart  and  eon«syaMagr  the  earth  dog  onto?  the 
eBSavatiooa  and  sites  el  the  proposed  buildinge 


^C^sui  €^mH9 


&. 


wibtfiehonMn^cartof  tiw  pfadmiff;  that 
an  aetiMi  wat  depeadiiig  in  mi  Goivt  of 
Qaeeii't  Bancfa^  wlHtan  S^  one  of  the  de<> 
fendants,  waa  plamlift  andi  T.  d«iindant»  in 
vAiA  action  tka  defendant  dknwed  judgaicnt 
t»0o  bf  defattU,  and  a  wskof fi,fiL  thereepon 
iaaned  agabwt  the  geoda  cf  the  defendant  in 
that  action  directed  to  fV.  the  other  defendant, 
IImi  being  aheriff  of  York,  to  be  pot  in  exeen- 
lien  by  hini!  aa  aneh  rimaff;  yet  the  laet- 
mnatioBed  defendant^  aa  aueh  sbmff,  contriving 
to  inline  the  plaintiiF  by  amd  with  the  aid, 
cemsri,  tmd  aami^tnee  of  &,  the  etibar  de^ 
fmdemi,  by  him  wvongfaUf  and  maicioQ^ 
fflven,  aeimd»  took,  and  carried  away,  in 
enication  of  the  said  writ,  divera  gooda 
and  chattela  of  Ihe  nhdntiff,  to  wit,  two 
faoraea  and  one  cart,  nnaer  ]Nretence  thai  the 
aaaae  faetongped  to  T.,  and  aflerwarda  aold  the 
ffeoda  and  ehaltela  aa  an  execution  nnder  the 
writ  afaiBBi  the  gooda  of  7.  By  meana  of  the 
premises,  and  for  want  of  the  nee  of  the  horaea 
and  eart,  the  ptaiotiff  waa  unable  te  carry  on 
hie  emphiymant  and  bnameae,  and  thereby  loat 
&c.  s  UMt  on  damuriea,  that  the 
ition  ahowed  no  canae  of  action  againat 
V.  WaikeTy  \  Exeh.  &.  Sao. 

TROTBR. 

To  an  action  of  trover  lor  ^pooda,  the  defeor 
dant  pleaded,  that  the  gooda  in  question  were 
deposited  with  the  defendant  aa  a  aecuritj  for  a 
certain  debt  due  to  the  defendant  from  the 
plaintiff,  on  the  teima  that  the  defendant  should 
retain  them  till  the  debt  should  be  paid ;  that 
the  debt  had  not  been  paid;  and  therefore, 
that  the  defendant  had  refused  to  deliver  thean 
i9p»  as  he  lawfully  miaht:  verification:  HM, 
on  special  demurrer,  tnat  the  plea  waa  bad,  aa 
amounting  to  an  argumentative  denial  of  the 
plaintiff's  right  of  possession,  at  ^  time  of 
the  allied  conversion.  Dorriiudim.yt.  Carter,  I 
Exch.  fi.  666. 

Case  cited  in  the  jadgmeat :  Owea  ▼•  Kaigfal*  4 
Biog.  N.  C.  M ;  5  Scott»307. 

VARIANCX. 

1 .  J^otke  ofdislUmour  o/bitt.-^ln  an  action  by 
indorsee  against  indorser  of  a  bin  of  exchange 
payable  at  the  London  Jo'mt  Stock  Bank,  no- 
tice of  dishonour  was  proved,  describing  the 
bin  as  payable  at  the  London  and  Weatmmater 
Bank. 

Held,  no  ground  of  nonaiiit,  the  notice  being 
aommte  in  all  other  aeapecta,  nad  there  beiegno 
pwoft^  defendant  had  been  miaftad.  Broia* 
age  T.  Famgkm,  9  Q.  B^  608. 

Caaa  cited  m  the  judgneet:  Steeknao  t.  Parr 
llM.&W.i09. 

2.  Where  the  writ  and  commenoementof  the 
declanition  were  in  debt,  and  the  lat  count  is 
the  declaration  might  be  in  debt  or  asaompait 
but  the  2nd  waa  in  aaattaspait ;  the  Court  aet 
aindi.the  deeUration  ao  wrog  ftnm  IhepiD- 
iiroerr  t.  JViekr*  4  Ik  Ib  L»  SAA. 

3.  ■  -      —     - 


cplain  Madohttih 
FkMMT/nfMMkkr 


delivered  in  thia  ennatiy  according  to  the  terms 
of  the  bill  of  hdinft  tothe  orderof  JL  and  Co,, 
or  their  aaaigna,  paying  freight  and  2L  lOa. 
per  day  demurrage  over  four  workioff  daya :  it 
averred  that  B^  and  Co.  indocaed  and  aaaigaed 
over  the  bill  of  lading  to  the  defendante  ;  and 
that  ''in  consideration  of  the  premieea,  and 
thatthe  plaintiC  at  the  request  of  the  defiea- 
danta,  wouM  deliver  unto  the  defendante  aa  such 
indorsees  and  aaaigneea  aa  afioreaaid,  and  would 
suffer  and  permit  them  to  take  the  said  cattle 
bonea  according  to  the  terme  of,  and  s^praeahly 
to^  the  bill  of  l^ng ;  the  defendante  tEen  pro- 
mised the  plaintiff  to  accept  and  take  the  said 
cattle  bones  on  the  tenna  and  conditiona  con- 
tained in  the  said  bill  of  lading,''  and  to  dear 
the  veasel  within  four  days,  or  pay  2/.  lOa.  for 
each  day  beyond  for  aemurrage.  That  al- 
though plaintiff  waa  ready  and  willing  to 
deliver,  and  permit  the  defendante  to  take,  and 
defendants  md  take  the  cattle  bones ;  yet  the 
defendants  did  not  discharge  the  vessel  within 
four  working  davs»  but  detained  her  for  three 
days  beyond*  wnereby  the  plaintiff  was  put  to 
great  costs  and  charges,  &c.,  and  a  large  sum 
of  money  became  due  to  the  plaintiff  by  way  of 
demurrage,  which  the  defendants  had  not  paid, 
&c.,  to  the  plaintiff's  damage,  &c. 

At  the  tnal,  the  plaintiff  proved  all  the  f^ta 
stated  in  the  declaration,  except  an  excess 
promiae  by  the  defendants :  Held,  diat  the 
facts  proved  warranted  the  jury  in  finding  that 
the  dfefendants  did  promiae,  and,  therefore, 
that  the  evidence  supported  the  dedacation* 

Held,  on  motion  in  arrest  of  judgment^  that 
the  declaration  discloaed  a  sufficient  coo^dera* 
tion.     SHndt  v.  Roberts,  5  D.  &  L.  460. 

4.  To  a  declaration  in  trover  for  hopa»  the 
defendante  pleaded,  that  just  before,  &c^  and 
until,  &C.,  M.  &  Co.  were  possessed  of  the 
hops  aa  of  their  own  property,  and  caaaally 
lost  them,  and  that  immediately  therca^MA 
they  came»  by  findings  into  the  poaaeaaioa  of 
E^  who  immediately  thereupon  sold  them  to 
the  plaintiff,  whereupon,  ana  immediately  be^ 
fore  the  time,  &c.,  the  defendante  retook  tbeat 
as  servants  of  3f .  &  Co.,  and  for  their  use. 
Rephcation  dt  if^urid.  Held,  upon  the  issue 
so  raised,  that  the  defendants  could  auooeed 
only  by  proving  poaaesaion  in  M,  &  Co,  at 
the  time  of  the  2ul4[ed  conversion  ;  and,  thecr 
fore,  that  evidence  waa  admiaaible  on  the  part 
of  the  plaintiff,  to  abow  that  if  .  &  Co.  had 
add  the  hops  to  the  peraon  under  whom  he 
claimed. 

To  the  same  declaration  a  similar  plea  wu 
pleaded,  only  alleging  a  different  peraon  ia 
addition  to  JE,,  thxouga  whose  hands  the  bops 
were  all^d  to  have  paeaed,  but  not  aD^ging 
the  poaaession  o£  ULLCo.  down  to  the  tiiM 
of  the  plaintiff's  oonveraion;  £M(  that  aifluUr 
evidence  in  anawer  to  tina  pica  waa  admiiMWi 
to  ahow  that  XT.  &  Cb,  had  sold  the  bops  to 
the  ^raon  undet  whom  the  plaintiff  cUiaadi 
aa  thia  plea  aijo  must  be  construed  as  idkgiQg 
a  continmng  poaaeaaten  in  Jf .  ft  Co.  at  Um 
tine  of'  the  eemveitiott  eompWiMd  e^  Bfft 
fc>fla»anhe^  v>fiaeiai^0lKftL.Mt> 


1.  In  m  actkm  ob  a  banksr^  ehefcwy  ibt 
vmsae  taaaujk  be  cbanged  •»  tib»  coBMncm 
affidsnl.    WMw.Jimawdi,6D.8cL.4,7S. 

Got«  oitad  kk  the  jninrat :  Itfartm  r.  DimB, 

2.  Until  issue  is  joined,  the  Coort  will  not 
grant  a  role  for  changing  the  venui^  on  the 
ground  that  the  witnesses  on  both  sides  in  the 
cause  reside  in  a  county  different  from  that  in 
which  the  plaintiff  hn  laid  &e  venue.  Hodge 
V*  Ckmeifori  ft  D.  &  L.  614. 

3*  Hie  Court  refused  U>  dbanae  the  veane 
after  issue  joined  and  notice  of  trial  giTsn, 
where  it  was  not  shown  in  the  affidavit  in  sup- 
port of  the  application  that  die  change  would 
not  be  mconvenient  to  the  jplaiatiff,  or  in  what 
respect  it  would  be  jpffoductftve  of  convenience 
to  the  defendant  Hems  v.  PmsUtt,  5  D.  &  L. 
780. 

WAOSR. 

Notvkhatanding  the  proviakms  of  the  8  &  9 
Vict.  c.  109>  s.  18»  a  sum  deposited  with  a 
Bhareholder  to  abide  the  event  of  a  trotting 
match,  naj  be  recovered  by  the  depositor, 
who  has  repudiated  the  wagep  and  demanded 
his  money  before  the  matcA  is  decided;  and 
semble^  that  in  order  to  raise  the  oljection  on 
the  section,  it  ought  to  be  pleaded  specially. 
Vamey  v.  Hkkman,  5  D.  &  L  364. 

WORK  Afll>  LABOUR. 

A  claim  for  a  month's  wages  by  a  menial 
servant  on  dismissal  without  warning,  and 
without  cause,  cannot  be  recovered  under  the 
common  indebiiatui  count  far  work  and  labour. 
Fgminffs  v.  TkuUd,  5  D.  Ar  L.  196. 

Case  cited  id  the  judgmeat:  Azehatdv.  Honar, 
3C.&P.549. 


PRACTTCB. 

AFFIDAVIT. 

1.  "  H,  B,,  clerk  to  the  above-named  defen- 
daiU,"  ia  not  a  aofficient  description  of  a  de- 
pooant  in  an  affidavit.  BUon,  v.  MarHndale,  5 
D.  &  L.  248. 

a.  The  rule  aa  to  t&aeselosioa  of  affidavit 
in  the  jorata  of  which  these  oie  interlinea- 
tiona,  applies  t»  affidants  sworn  in  India.  Jm 
re  Fag9^  6  D*  &  L.  476. 

3.  An  affidavit  sworn  before  a  commissioner, 
oautting  the  words  "  before  me"  in  the  jurat,  ia 
bad.  Qrohm  v.  IngUbyi^  &  D  &  L.  737;  S. 
CU  1  Ezch.  Rep.  651. 

CMesciSsd  ia  the  judrnsnt :  Reg.  v.  lahiMlHits 
of  Bloxh«D,  6  Q.  fi.,  «8;  t  IX  &  L.  168 ; 
Beg;  V.  InhahiMU  of  Nerbary,  6  Q.  B.  AS4, 
n. 

4.  Form  o//iiral— An  affidavit  with  a  jurat 
signed,  "  A,  B^  a.  commissinnar,  kc^  iasuffi- 

321. 

6.  /ahlfafii^.^AwritissiiediD  an  action  iiK 
tended  to  ha  bwunbt  against  one  Joim  Q.^ 
by  mistake  deaeribea  him  as^Henry  0»aad  was 
aerrad  upon  Henry  6.    Tba.  aietaka  sn  lie 


bsiag  diaeeTandb^notke  waa  giv«i  to 
Henry  6.  not  to  appear.  A  eopy  of  »  ptauies 
summons  waa  soma  mendis  afterwards  left  at 
the  residence  of  John  O.,  the  real  defendant, 
still  describing  him  aa  Henry  O.  The  defen- 
dant gave  this  copy  to  Henry  G.j  ia  whoee 
name  one  Lewis,  an  attorney,  entered  an  ap- 
pearance,  demanded  a  declaration,  and  aftei> 
wards  (with  full  knowledge  that  the  ai^;^earance 
waa  no  appearance  in  the  cause,)  signed  judg* 
ment  of  nonpro9,,  for  want  of  a  declaration  >— 
Upon  a  motion  to  set  aside  the  appearance,  the 
affidavit  was  intituled  In  the  matter  of  the  at- 
torney, in  a  cause  between  A.  B,  and  C.  D., 
plaintifis^  and  John  6.,  sued  by  the  name  of 
Henry  G.^  defendants  :"  Held^  that  it  was  pnv 
perly  intituled.  Belcher  v.  Go^ered^  4  CX  E, 
472. 
Caee  cited  ia  t)ie  jodgmeot:  Jones  v.  £ldridge» 
4  M.  &  6.  S66 ;  4  Scott,  K.  R.  751 ;  ovemdp 
ing  Borthwick  r.  Bav«nseroft,  5  M.  h  W. 
31;  7DowU  P.  C.  393. 

AMSNBMSlfT* 

1.  AUoeatwr.  —  Tender  of  fuU  amomt.-^ 
Where  an  order  fsr  feava  to  amend  is  made 
upon  payment  of  costs,  and  the  costs  are  taied 
and  ascertained  by  the  Maater's  allocatur,  thet 
party,  in  order  to  avail  himself  of  the  leave  ttt 
amend,  must  tender  the  full  amount  of  tho 
allocatur,  and  not  a  less  sum;  ahhoogh  ho 
may  be  prepared  to  show  that  a  mistake  haa 
been  made  in  allowing  certain  items.  Levy  ¥• 
i>re»,  5  D.&Lu  307. 

2.  hUerUkoUory  judgment.  *-  IrreguUarUi^.^^ 
Wbere»  after  demurrer^  an  order  was  imula» 
that,  upon  payment  of  costs,  the  plaintiff 
should  be  at  hberty  to  amend  his  declaration  i 
and  the  plaintiff  did  amend»  and  deUvered  his 
amendea  declaration;  but  did  not  tender 
the  amount  of  the  costs  as  ascertained  by  ike, 
Master's  allocatur:  H£ld,  that  an  interlocutory 
judgment,  signed  by  him  for  want  of  a  plea, 
was  irregular.    Levy  v.  Drew,  5  D.  &  L.  307. 

3.  Payment  of  costs. — ^Where  an  order  for 
leave  to  amend  is  "  upon  payment  of  costs," 
the  payment  of  those  costs  is  a  condition  pre- 
cedent.    Levy  V.  Drew,  5  D.  &  L.  307. 

4.  Statute  of  XiMH<<^ieBS.*-The  Court  re* 
fused  to  alter  the  date  of  awrit  to  a  day  diffiar- 
ent  from  that  on  which  it  issued,  so  as  to 
comply  witii  the  provisions  of  the  2  Wm.  4* 
c.  39,  s.  10,  in  order  to  prevent  the  operation 
of  the  Statute  of  limitations ;  althou|^  it  had 
been  issued  three  davs  before  the  expiration  of 
the  six  years,  from  toe  accruer  of  the  cause  of 
action :  but  allowed  a  writ,  not  tendered  in 
due  time  in  continuatbn  of  process,  to  be  enr 
tered  of  record  of  the  day,  on  which  it  waa 
tendered.    Cimphell  v.  Smart,  5  D.  &  L.  335* 

5.  By  msertmff  name  qf  tkkrd  eKeouior.^ 
In  an  action  of  assumpsit  against  two  axecu* 
tors,  tiie  plaintiff  discovered,  after  plea  by  the 
two,  that  *ere  waa  a  tliifd  sane«tor.  The 
Gonii  safnod  pvmiaaiaB  to  amtad  thoiMH 
sad  dedantte  braMevtios  ibi  aanie  of  li# 
tbiid  artttor  aa  oa^lefe^aQi;  Msmih  m 
fiwrifeaoion  imM  1m  teaai  ihr  tk»  Blalnta  «C 
liiiitirtin  QiMMM^.itd^^im,  »IKfc 
L..  383. 
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Cmm  eit«d  in  tbe  judgBMBt :  CfarisUe  r.  Ball,  16 
JM.  &  W.  669;  4  D.  &  L.  690;  Brown  ▼, 
.      Fullerton,  2  D.  &  L.  951 ;  13  M.  &  W. 556. 
See  fVrit  of  SMmnums. 

APPBARANCS. 

Betfersing  ouiiawry.^A  party  may  appear 
by  attorney  to  reverse  an  outlawry  for  error  in 
fact. 

Tlie  rale  in  this  respect  is  the  same  in  tbe 
Exchequer  as  it  is  in  the  other  courts.  Craig 
y.Levy,  1  Exch.  Rep.  670. 

APPEAL. 

To  the  Court,  where  judge  at  chambers  de- 
e^mes  to  fnake  order. — A  count  for  goods  sold 
and  delivered  was  not  allowed  together  with  a 
count  upon  a  special  contract  apparently  iot 
iht  price  of  the  same  goods,  unless  the  plain- 
tiff could  satisfy  a  juc^e  at  chunbers,  that  he 
bond  fide  intended  to  establish  a  distinct  sub- 
ject matter  of  complaint  in  respect  of  each 
count;  dissentiente,  CresweU,  J.,  as  to  the  a] 


aeap- 
f,  4C. 


plication  of  the  rule.     Qrissell  v.  James, 

B.  768. 

ARBITRATION. 

Application  to  set  aside  award.— In  a  cause 
which  had  been  referred  to  arbitration  by  an 
order  of  Nisi  Prins,  the  arbitrator  made  an 
award  in  favour  of  the  defendant,  who  there- 
upon signed  judgment.  The  plaintiff  obtained  a 
rule  to  set  aside  the  award,  notice  of  which 
was  served  upon  the  defendant.  The  defen- 
dant afterwards,  and  before  the  argument  of 
the  plaintiff's  rule,  obtained  a  judge's  order  to 
Btay  all  further  proceedings  until  the  plaintiff 
Bhould  have  given  security  for  costs :  Held, 
that  the  Court  could  not  entertain  the  applica- 
tion for  setting  aside  the  award  whilst  this 
order  remained  in  force.  Badham  v.  Badham, 
1  Exch.  R.  824. 

ARREST. 

On  an  application  to  the  Court  to  rescind  a 
judge's  order  for  arrest  under  1  &  2  Vict.  c. 
1 10,  s.  3,  it  is  competent  to  the  defendant  to 
dispute,  upon  affidavit,  the  existence  of  a  cause 
of  action.    PegUr  v.  Hiskp,  5  D.  &  L.  223. 

ATTACHMENT. 

OJker  of  Palace  Court, — Goods  in  posses 
sion  of  sheriff. --The  sheriff  having  seized 
goods  under  process  out  of  this  C^urt,  an 
officer  of  the  Palace  Court,  during  the  tem- 
porary absence  of  the  sheriff's  officer  (whose 
son  remained  on  the  premises  with  the  war- 
rant], took  the  goods  under  process  of  that 
Court.  This  Court  refused  to  interfere,  either 
by  granting  an  attachment  against  the  officer 
of  the  Palace  Court,  or  by  ordering  him  to 
refund  a  sum  paid  to  him  in  order  to  obtain 
the  release  of  the  goods.     White  v.  Chappie,  4 

C.  B.  628. 

).  '  CHAROINO  IN  SXECT7TION 

'  It  is  no  cause  to  show  against  a  motion  to 
dtarge  a  defendant  in  execution,  who  has 
hteti  brought  up  on  a  writ  of  habeas  corpus 
tttf  subfieiendum,  tbst  the  warrant  of  attorney 
cm  which  the  judgment  has  been  signed,  was 


given  without  consideration,  and  the  jodgmeiit 
signed  in  breach  of  good  faith,  ^h  facts 
are  the  proper  grounds  of  a  substantive  mo- 
tion, to  set  aside  the  warrant  of  attofmey, 
judgment,  and  subsequent  proceedings,  aad  to 
discharge  the  defendant  out  of  custody. 

The  Court  will  not,  therefore,  postpone  tbe 
motion  to  charge  the  defenduit  in  execu- 
tion, until  the  omer  rule  comes  on  to  be  £&- 
cussed.     Cooke  v.  Wright,  5  D.  6r  U  274. 

COGNOVIT. 

1.  After  writ  issued,  and  before  appearance 
entered,  the  defendant  gave  a  cognovit  in  the 
common  form.  Upwards  of  seven  years  after- 
wards, the  plaintiff  entered  an  appearance  for 
the  defendant  in  the  action,  and  signed  judg- 
ment on  the  cognovit:  HM,  that  he  might 
properly  do  so  without  giving  a  Term's  noliee, 
or  applying  for  leave  to  the  Court  or  a  judge. 
Thompson  v.  Langridge,  5  D.  &  L.  213. 

2.  A  party  coming  to  the  Court  to  rescind 
an  order  of  a  judge,  and  succeeding,  will  not 
be  allowed  to  make  a  subsequent  separate  appli- 
cation to  have  the  costs  repaid,  which  he  has 
paid  under  the  judge's  oraer.  T^oa^wos  v. 
Langridge,  5  D.  &  L.  213. 

CONSENT  RULE. 

Semble,  that  where  a  rule  has  the  force  of  a 
judgment  under  the  1  &  2  Vict.  c.  110,  s.  18, 
It  is  not  necessary  that  a  rule  should  be  served 
calling  on  the  party  in  default  to  show  cause 
why  he  should  not  pay  the  amount  mentioned 
in  the  rule.  Doe  d,  Harrison  v.  Hampsom,  5  D. 
&  L.  484. 
Cases  cited  in  the  jadgment :  Jones  ▼.  WiUisms. 

8  M.  &  W.  349 ;  Doe  T.  Amey,  8  M.  &  W. 

f>65 ;    Nesle  y.  Fostletbwaite,  1  Q.  B.  f  43 ; 

Hodson  y,  Patterson,  4  M.  &  G.  333. 

OI8TRIKOAB. 

1.  Upon  a  motion  for  a  distringas,  an  affida- 
vit statmg  that  the  deponent  "  explained  the 
nature  and  object  of  his  visit,"  is  inenffident. 
DtUtois  V.  Lowther,  4  C.  B.  228. 

2.  The  defendant  was  a  lunatic,  and  was  con- 
fined in  a  lunatic  asylum;  and  the  p«ty, 
going  there  to  serve  him  with  a  writ  of  sum- 
mons, was  told,  on  several  occasions,  by  the 
proprietor  of  the  asylum,  and  by  his  wife  and 
daugl|ter,  that  it  was  against  the  rules  of  the 
establishment  that  the  lunatic  should  be  seeiL 
The  proper  number  of  calls  were  made;  and, 
on  tne  last  occasion,  a  copy  of  the  writ  left 
with  the  daughter  of  the  proprietor.  The 
Court  granted  a  dietrin^  to  compel  an  appear- 
ance, directing  the  wnt  to  be  served  on  die 
wife  of  the  lunatic,  or  at  his  last  place  of  resi- 
dence, as  well  as  at  the  asylum.  Mutter  v. 
Foulkes,  5  D.  &  L.  557. 

RJRCTIfBNT. 

1.  Notice  to  quit. — ^A  lease  for  years  not 
warranted  either  at  Common  Law,  or  by  32 
Henry  8,  c.  28,  was  made  by  A.,  tenant  in 
tail,  to  B.  After  A,*b  death,  (7.«  the  next  en- 
tailee  in  remainder^  demanded  the  arrears  of 
rent  accruing  in  C.'s  timii.  After  some  nego- 
tiation, B.  refused  to  pay  the  arrears  to  U^ 


Aml^Hptd  IXgmt  <f  Cd$e$  t  Q6itH$  ^  Ommn^  Lam. 


^ 


alleging  that  D.,  and  not  C,  waa  entitled  to 
the  estate  tail: — Held^  that  bo  tenancy  waa 
created  between  C.  and  B.,  and  that  C.  might 
maintain  ejectment  against  B.,  without  no- 
tice to  quit  or  demand  of  poasessionj — that 
the  setting  up  of  the  title  of  D,  amounted  to  a 
disclaimer  of  the  title  of  C. :  and  that,  for  the 
purposes  of  the  action  of  ejectment,  the  entry 
confessed  in  the  consent  rule  was  sufficient  to 
determine  the  lawful  possession  of  B.  Doe  d. 
PhiUips  V.  RolUngs,  4  C.  B.  188. 

Csses  cited  in  the  judgment;  Gates  d.  Wig- 
fall  r.  Dry  don,  5  Barr.  1895;  Jenkins  d. 
Harris  r.  Pricbard,  %  Wils.  45  ;  Goodright  d. 
Hare  t.  Cator,  t  Dong.  477 ;  Litde  t.  Heaton, 
1  Salk.  859 ;  9  Lord  Ra^m.  750 ;  Doe  d. 
Docket  T.  WatU,  9  East,  17 ;  Duppa  ▼.  Mayo, 
1  Wm.  Saund.  S87,  n.  (16.) 

2.  Service  of  declaration  and  notice  on  mo^ 
tker^in-law  of  tenant, — A  declaration  and  no- 
tice in  ejectment  were  left  with  the  mother-in- 
law  of  the  tenant,  (heing  herself  tenant  of  part 
of  the  premises,)  on  the  day  hefore  the  term, 
and  the  wife  of  the  tenant  on  the  same  day 
acknowledged  that  she  had  received  it,  and  it 
was  then  explained  to  her ;  and  it  did  not  ap- 
pear that  the  acknowledgment  took  place  on 
the  premises :  Held,  insufficient  even  for  a  rule 
nisi.    Doe  d.  Boyle  r.  JRoe,  4  C.  B.  256. 

Case  cited  in  the  judgment :  Doe  d,  Briggs  v. 
Roe,  «  Tyrwb.  Jll ;  J  C.  &  J.  «0« ;  1  Dowl. 
P.C.Slf. 

3.  Sertnce  of  declaration  and  notice, — ^A  de- 
claration and  notice  in  ejectment  were  left  with, 
and  the  notice  was  read  and  explained  to,  the 
mother-in-law  of  A.,  the  tenant,  (herself  tenant 
of  part  of  the  premises,)  the  day  hefore  the  term ; 
the  wife  of  ^.,00  the  same  dav,  upon  the  premises, 
acknowledged  that  she  had  received  it,  and  it 
Mras  then  explained  to  her;  and  i^.,  on  a  suh- 
seqaent  day,  admitted  that  die  declaration  came 
to  his  hands  on  the  day  on  which  it  waa  served : 
Held,  good  service.  Doe  d,  Boyle  v.  Boe,  4 
C.  B.  258. 

4.  Form  of  aJUavit  npon  motion  for  judg^ 
ment, — Qikere,  whether  upon  a  motion  for  judg- 
ment against  the  casual  ejector,  under  the  4 
Geo.  2,  c,  28»  s.  2,  an  affidavit  stating  that  an 
amount  exceeding  haff^'year^s  rent  was  in 
arrear,  and  that  there  was  "  no  sufficient  dis- 
tress to  he  found  upon  the  premises,  counter- 
vailing the  said  arrears  of  rent  then  due"  is 
sufficient :  or  whether  the  affidavit  should  state 
that  the  property  upon  the  premises  was  insuf- 
ficient to  countervail  half  •^'-year's  rent.  Where 
judgment  had  heen  ohtained  upon  an  affidavit 
which  the  party  was  apprehensive  might  he 
held  to  he  defective  in  tins  respect,  the  Court 
allowed  such  judgment  to  be  superseded,  and 
another  judgmmt  to  be  signed,  upon  an 
amended  affidavit. 

Semble,  that  no  special  ground  for  setting 
aside  the  first  judgment  was  necessary.  Doe  a. 
Gretton  v.  Boe,  4  C.  B.  576. 

5.  Undertaking  in  the  consent  rule  is  not  en- 
forcible    against    representatives.  —  The    un- 

dertiUdngs  containea  in  the  common  consent 


rule  are  personal,  and  bmding  only  to  the  ex* 
tent  of  creating  a  liability^  to  attaclmieAt. 

They  cannot  be  enforced  by  the  representa- 
tives of  a  deceased  party.  Doe  d,  Harrison  v, 
Hampson,  4  C.  B.  745. 

Cases  cited  in  the  judgment :  Thmstont  r.  Bed- 
well,  2  Wils.  7 ;  Doe  v.  Ford,  2  J.  P.  Snitk^ 
407j;  Doe  d.  Pain  r.  Gmndy,  1  B.  &  C.  284; 
2  D.  &  R,  437. 

6.  In  an  ejectment  under  the  4  Geo.  2,  c. 
28,  where  the  nremises  are  kept  locked,  and 
access  refused  Dy  the  parties  in  possession,  so 
that  it  cannot  be  ascertained  whether  there  ia 
a  sufficient  distress  thereon  or  not ;  the  affi- 
davit stating  the  facts  is  sufficiently  positive 
if  it  state  a  Mi^  only,  that  there  is  no  suffi- 
cient distress  on  the  premises.  Doe  d.  Cox  t« 
Boe,  5  D.  &  L.  272. 

7.  To  a  rule  calling  on  the  tenant  in  posses* 
sion  to  show  cause  why  service  of  a  declaration 
and  notice  in  ejectment  on  his  daughter,  on 
the  premises,  should  not  be  deemed  good  ser* 
vice,  it  is  no  answer  that  the  notice  was  not 
read  over  or  explained  to  the  party  served,  and 
that  the  service  took  place  at  10  o'clock  of  the 
night  previously  to  the  first  day  of  Term ;  uin 
less  it  is  sworn  that  the  tenant  was  not  ac- 
quainted with  the  nature  and  meaning  of  the 
proceedings  before  the  1st  day  of  Term.  Doe 
d.  Kenrick  v.  Boe,  5  D.  &  L.  578. 

Case  cited  in  the  judgment :  Doe  d.  Downes  v. 
Roe,  4  Dowl.  565. 

ELBCTION. 


nuary, , ^  — ^„,„  ^^^^^,^ 

28  separate  declarations,  to  which  defendanta 
pleaded  separately  in  abatement  the  pendency 
of  another  action ;  in  one  action  a  defendant 
withdrew  his  |)lea  and  pleaded  in  bar,  and 
upon  that  plea  issue  was  joined,  and  the  cauae 
was  referred  to  arbitration  at  the  sittings  after 
the  following  Trinity  Term,  all  the  parties 
agreeing  to  be  bound  by  the  award,  and  the 
plaintiff  subsecj^uently  had  an  award  in  his 
favour.  In  Tnnity  Term,  the  plaintiff  had 
judgment  on  demurrer  to  the  plea  in  abatement 
m  one  action,  whereupon  the  plaintiff  demanded 
joinders  in  demurrer  in  the  26  others,  but 
offered  to  consoUdate.  The  defendanta  having 
obtained  a  rule  in  Trinity  Term,  calling  on  the 
plaintiff  to  elect  upon  which  to  proceed,  and  to 
be  relieved  from  costs  incurred  since  the  time 
of  pleading  in  abatement,  and  in  the  meantime 
to  stay  proceedinw.  The  Court  held,  that  the 
rule  ought  to  be  discharged,  but  suggested  that 
it  should  be  disposed  of  by  consent,  as  if  it  had 
been  obtained  qfter  the  award  was  made,  in 
which  case  the  phuntiff  would  be  entitled  to  hie 
debt  and  costs  in  pursuance  of  the  award,  and 
of  costs  incurred  since  the  time  of  pleading  ill 
abatement,  with  costs  of  all  the  writs,  and  that 
all  proceedings  would  be  stayed,  except  in  the 
cause  referred.  Henry  v.  Nash,  I  Exch.  B. 
826. 
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numtcnov  or  documents. 

1.  In  an  action  again*  the  pniprifltoit  «f  b; 
newspaper  for  the  breach  of  a  contract  to  em- 
ifLoj  iha  plaintiff  as  sub-editor,  the  deleadants' 
jBS&fied  the  dismissal  of  the  plaiatifi;  «i  the 
ffround  of  his  having,  from  impsopar  motives, 
knt  himself  to  the  insertion  of  a  garbled  report 
i6f  proceedings  in  a  Court  of  justice. 

Tks  Court  refused  to  allow  ihe  plaintiff  to 
inspect,  and  tske  copies  of,  the  original  report, 
via  of  the  ifflc^d  gail^led  statement,— lie  nav-- 

l  no  recognized  legal  interest  therdn.    Pow- 

T.  BraSurp,  4  C.  B.  541. 

Cssea  cited  in  the  jndfaientt  RakUffs  t.  Blmm 
by,  3  Bing.  148 ;  10  J.  B. Moors,  5fS;  Borne 
V.  Howden,  4  Bing.  S5%  a, ;  1  M.  A  F.  394. 

t.  Where  an  action  was  brought  hj  an  al- 
lottee in  a  railway  comipaBy,for  the  racoveiyof 
Ills  A^posit,  agamst  a  member  of  the  naanaging 
wminHtwi,  and  it  appeared  by  affidavit  t^at  the 
vnbsooben'  agreement  and  parliamentary  con- 
met  had  been  signed  by  the  plaintiff  and  de- 
tedant,  and  was  in  the  hands  of  the  soSdtor 
So  the  company  and  to  the  defendant ;  and  that 
SBi  inspection  said  ^opy-of  those  docmnents  was 
vseessary  for  she  purpose  of  pitmng  the  p^n* 
tiff's  case :  HM,  that  the  plaintiff  had  a  right 
to  such  inspection  and  copy.  Jsey  v.  Biuiow, 
lExch.  11.800. 

Case  cited  in  the  jadgment ;  Steadman  ▼.  Ardeo, 

15M.&  w.sar. 

nrSf>SCTION  of  COUBT  R0I.L8. 

1.  On  application  for  a  mandamns  to  inspect 
the  Court  rolls  of  a  manor,  to  a  copyhow  in 
which  the  appellant  daims  to  be  entitled*  the 
affidavit  in  support  of  the  rule  should  either 
state  positively  that  the  applicant  is  the  patty 
entitled  thereto,  or  should  set  out  the  title  on 
which  he  rests  his  claim,  so  that  the  Court  may 
judge  of  its  reasonableness.  Expartt  Cooke^  6 
;  L.  413. 


ZWTBBIKHXJVMBr  ^f  VBO: 

em  ^mmilmut,  a. 

JtTDGHBRT. 

In  cases  in  whichanile  of  Gout  far  iktb 
piyrment  of  mstieir*  haa  the  effisct  of  a  jo^^ 
menty  under  1  &  S  Vict  c  110^  a.  la,  a  xoki 
najt, — calling  upoa  the  parties  to  ahmr  cnnaei 
why  the  amount  should  not  bepaid. — ii  bb« 
necesssTE.    Doe  d.  Marri$im  y.  Amnpimm,  4  C. 
B.  746. 
CtBes  cited  in  the  jadgment :  Jo&ea   v.  Wi2- 
li«ina,B  M.&W.349;  Doe  d.  Amej,  8  M.  A. 
W.565;  flodgMiiv.Patezson,4Bi.A:G.S33^ 
5Scott,N.R.  76. 
JUOOM1INT  AM  IN  CASK  OW  NOBTStnT. 

1.  St^kimey  of  swots. — In  answer  to  a  niki 
for  judgment  as  in  case  of  a  nonsait  in  a  coua- 
tr^  cause  for  allowii^  two  aasiBes  to  elapee 
without  proceeding  to  trisl,  after  notice, — wi 
plaintiff  alleged  m  excuse  the  vncertaintf  cC 
the  law  as  to  1^  liabiU^  of  railway  oomMkittee- 
men,  and  that  he  was  desisoas  of  awaiting  the 
determinatioB  of  a  similar  case,  (the  ]»aitico> 
lais ;  of  wliich,  however,  wens  not  giveoj  pead* 
ingin  enror  from  the  Court  of  Eoccheouer* 

The  Conr^  holding  the  excuse  to  be  per  »\ 
insufficient,  nevertheSBss  dischai^ged  tlie  ink 
upon  a  peremptory  undertakings  on  the  ^gtomi 
that  the  defendants  had  been  tardy  in  then 
application.    Edwatda  v.  ITord;  4  G.  B.  315. 

2.  On  a  motion  for  judgment  as  in  case  of 
nonsuit,  the  affidavit  stated  "  that  no  notice  of 
trial  had  been  given  in  this  cause,**  without 
negativing  that  a  trial  had  in  point  of  fibct  bees 
had:  BM^  sufficient  Woolmr  t.  CMiss,  5 
D.  %L  L.  306. 

3.  Where,  in  an  action  andnst  foor  per  sons, 
issne  was  joined  as  to  two,  out  tike  third  died 
after  dedmtion,  and  before  plea,  and  the  ibartli 
(fied  after  plea  and  before  issue  joined;  die 
Court  Mtf,  that  judgment  as  in  caae  of  a  non- 
suit could  not  be  obtained  by  iStxt  mmrivor 
withoui:  entering  a  suggestion  on  the  record  of 
the  death  of  the  deceased  defendants.  Piafav 
V.  5tiir(rA,5D.&L.515. 
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CHANCERY  SITTINGS.  . 

Mkthmtmas  Sifrai,  184^. 

AT  TVS   BOLLI. 


Friday  .  . 
SsSurday  . 
Monday  . 
TuaadBy  • 
Wedaesday 
Tbiindaj  • 
Eriday  •  • 
Satttidnr  .. 
ICeaday  . 
Taesday  . 
Wadaeaday 
Thursday  • 


Not,  S    Motiona. 

.  •    3    Petitions  in  Geoanl  Paper. 

•  .•  5  )  Fleaa,  Demnrraet,  Oaasaa, 
.  <  61  Farther  DifsotisiM.  and 
«  .    7]      Exona. 

.  •    B    Motioaa. 

•  •    ^\ 

.  .  lOj  Pleas,  DMBvnmSf  Oaasss, 

.  ,  Itl     Farther  DireolieBS,  Md 

.  .  131     fiaeeptioBS. 

.  .  14' 

.  •  15    Motions. 


Friday  .  . 
Satorday  « 
Mottday  • 
Tuaadfty  « 
Wednesday 
Thitiaday  «. 


16. 


•  irJ  Plea^   Demoiren,  Causes, 
.  19>      Farther   Bireodoiis,  aad 
.  901      Excepciima. 
.  21' 
«JS    Motions. 

^PioBs.  J>aaiiaif«rs»  Csoasa, 
,  13  <     Further   DireoSions,  mi. 
[     £zcflplioBs 

•  %k   Pettrions  in  Ga— rsl  J*sf«. 
.  16    Modons. 

Short  Causes,  Consent  Csossa,  and  Unafysaad 
PsUtians,  every  Satofdagr  at  the  sitting  ef  tbe 
Ooiot* 

NoTica.— Consent  PatitiDBa  aiaat  ^  pipiwinsd, 
and  ^csfMSs  left  with  the  saorttUT,  an  «r^a<«re  tbe 
Xliuradi^  preoadina  tiis  fistnritajr  sa  wUck  it  is 
iateadad  they  slioola  be  hesid. 


Fridagr  . 
Sstnrlsf 


^DIGEST,    A.ND    JOURNAL   OF  J0RISPIIUDENGE 


SATURDAY,  OCTOBER  27,  1849. 


ADMINISTRA'HON  OP  THE  NEW 
BANKRUPT  ACT. 

FRACnCAL   mFFICULTIES. 

Thk  precipitancy  with  which  the  Bank» 
nipt  Law  Comolidatioii  Act  was  hurried 
through  its  later  stages  in  ^e  House  of 
Commons,  and  the  extensive  alterations 
•  made  in  it  at  the  eleventh  hour,  already  he- 
gin  to  produce  the  fruit  that  might  have 
been  expected,  disappointment,  uncertainty, 
and  embarrassment.  The  act  has  scarcely 
been  a  fortnight  in  operation,  and  the  prae* 
titioner  in  Bankruptcy  already  finds  his  path 
beset  with  doubt  and  difficulty,  which  must 
necessarily  he  succeeded  hy  anxious  and  un- 
profitable litigation.  If  it  were  possible  to 
Xd  with  any  other  feeling  but  that  of 
sadness,  a  measure  the  effect  of  which 
is  to  unsettle  the  legal  relations  between 
debtor  and  creditor,  we  might  derive  amuse- 
ment from  observing,  the  sensitive  eager- 
ness with  which  those  who  were  supposed 
to  be  concerned  in  fashioning  and  concoct- 
ing the  hill  during  its  progress  through 
either  House  of  Parliament,  are  now  en- 
deavouring to  shift  from  their  own  shoul- 
ders the  burthen  of  responsibility.  The 
measure  ushered  in  with  such  a  flourish  of 
trumpets,  which  was  to  **  elevate  the  tone 
of  commercial  morality,"  and  confer  incal- 
culable benefits  on  the  trading  community, 
—and  which  was,  moreover,  declared  to  be 
so  perfect  in  all  its  details,  that  those  who 
in  the  month  of  July  last,  suggested  it 
might  advantageously  stand  over  for  ano- 
ther Session,  were  denounced  as  the  sense- 
less opponents  of  all  reform  or  the  intersat- 
ed  aavocates  of  vicious  abuses— is  now 
found  to  be  of  such  equivocal  worth  that  no 
one  cares  to  own  it !  Lord  Brougham,  the 
Attorney-General,  the  Bankrupt  Commfe- 
sbners,  and  the  City  Committee  of  Bankers 
and  Traders,  are  equally  desirous  lo^iaelaim' 
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die  paternity.  It  is  **  Nobody's"  act,  and 
that  coav^ueat  creation  has  fallen  inio 
some  very  ssrions  blunders  in  framing  it. 

We  propose  for  the  present  to  contest 
ourselves  with  directii^  attention  to  a  few 
of  the  difficulties  which  have  already  actu- 
ally presented  themselves  in  practice,  with 
regard  to  the  effect  and  construction  of  the 
new  act ;— only  premising,  that  the  instancas 
now  referred  to  have  b^n  seleoted  as  thej 
occurred,  and  are  stated  without  much  re- 
gard to  their  relative  importance. 

Our  readers  are  aware,  that  under  the 
provisions  of  the  act  of  the  last  Session,  a 
petition  for  adjudication  is  substituted  for  a 
fiat,  and  the  90th  section  of  the  act  directs 
that  every  such  petition  ''  shall  be  filed  and 
prosecated  in  the  Courtim^Atn  the  disirict  oC 
which  such  trader  shall  have  tended  or 
e&rried  on  bueineesfor  eix  montha  next  am* 
mediatefy  preeedinff  the  time  of  filing  such 
petition,"  except  upon  special  order.  The 
act  also  prescribes  the  form  of  petition, 
which  is  to  be  verified  by  the  affidavit  of  the 
petitioner,  whether  the  petition  be  present- 
ed by  a  creditor  or  by  the  bankrupt  oimself. 
The  petition,  in  either  case,  contains  an  ex- 
press allegation  of  the  intended  bankrupt 
'*  having  resided  (or  carried  on  business  ae 
the  eaee  may  be)  for  six  calendar  months 
next  immediately  preceding  the  date  of  this 
petiticm,  within  the  district  of  this  honour^ 
able  Conrt ;  that  is  to  say,  at,  &c.,  naming 
ike  place"  If  a  petition  he  filed  in  the 
prescribed  Ibrm,  the  senior  Commissioner 
mav,  if  he  deem  it  expedient*  order  such 
petition  "to  be  prosecuted  in  an^  district 
with  or  without  reference  to  the  district  in 
which  the  trader  shall  have  resided  or  car- 
ried on  business ;"  but  the  petition  is  the 
fbnndation  of  the  Commissioner's  authority, 
and  no  suchpetitioncaabeverified,  unless  the 
intended  bankrupt  shall  have  resided  or  gar- 
ried  onbusiness  tor  the  preceding  suimonflif, 
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witbin  the  district  in  which  the  petition  is 
filed.  Now  there  are  eight  districts,  to 
which  the  allegation  as  to  business  or  resi- 
dence may  apply/  and  nothing  is  more 
common  than  to  find  an  insolvent  trader 
who  has  not  resided  or  carried  on  business, 
wholly  within  any  one  district  for  the  l(ut 
six  months.  A  trader  who  finds  himself  in 
inextricable  embarrassment,  and  is  afraid  or 
ashamed  to  face  his  creditors,  frequently 
shuts  up  his  ofRce  or  his  shop,  and  passes 
liis  time  between  Brighton  and  Chelten- 
ham, or  perhaps  prefers  Dieppe  or  Bou- 
logne. His  creditors  may  be  very  desirous 
to  make  such  a  trader  a  bankrupt,  but 
which  of  them  can  undertake  to  swear  that 
the  intended  bankrupt  has  either  resided  or 
carried  on  business  in  any  particular  dis- 
trict for  six  months  "immediately  preced- 
ing?" Again,  it  is  notorious,  that  a  class 
of  traders,— not  always  the  most  solid  or 
respectable, — live  by  going  about  from  town 
to  town  with  a  large  stock  of  goods,  which 
are  exposed  and  sold  in  shops  and  rooms, 
hired  by  the  week  or  the  month.  Such 
persons  can  never  be  tmly  said  to  reside  or 
carry  on  business  for  six  months  in  any 
place.  However  desirable  it  may^  be  that 
the  estates  of  such  persons  shoald  be  admi- 
nistered in  bankruptcy,  the  enactments  to 
which  we  have  referred  seem  to  preclude  it. 
It  cannot  be  supposed  that  this  was  in- 
tended, and  why  such  a  restrictive  provi- 
sion w^is  introduced,  it  is  not  easy  to  con- 
ceive, as  no  complaints  were  heard  of  any 
evils  arising  out  of  the  practice  of  issuing 
fiats  as  it  existed  previously  to  the  passing 
of  th6  12  &  1 3  Vict,  c.  106.  Under  the  sys- 
tem  the  present  act  was  intended  to  amend, 
the  fiat  was  issued  to  the  district  in  which 
it  was  stated  the  bankrupt  had  carried  on 
business,  and  if  the  creditors  acquiesced 
was  prosecuted  in  such  district ;  but  upon 
competition  between  creditors,  the  Court 
would  order  the  fiiit  to  issue  to  one  district 
or  another  as  ic  was  deie^med  most  conveni- 
ent and  beneficial.** '  The  tnim^aning  alte- 
ration now  made  in  the  law,  afibrds  an  addi- 
tional opportunity  to  a  fVaudulent  debtor  to 
defeat  the  just  claims  bf  his  creditors,  and 
imposes  an  unnecessary  difBcnSty  upon  an 


I  V.  The  districts  as  rep<ilated  by  the  brder  in 
couf^cii  gazetted  Ndr.''4,  1842,  still  eiiist,  and 
arekAo#n  as  the, 'London,  Birmingham,  Bris- 
tol, Etcter,  Leeds,  Liverpool,  Manchester,  and 
NeiAreeatle«apon*Ty.ne  districts.  Bv  section  9. 
of  I. the  jMw  act»  tbc^y  m^jr  b^  alterea  by  order 
in  c9Qncil. 

^yEamarte  tlow'dler,  i  Rose,  48/  1  Arehb. 
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honest  debtor  who  is  disposed  to  aooede  to 
the  wishes  of  those  with  whom  he  isunUe 
to  fiilfil  bis  pecuniary  engagements. 

Amongst  the  inqnisitoruil  powers  with 
which  the  Court  of  Bankruptcy  b  invested, 
that  most  obviously  necessary  is  the  power 
to  examine  the  bankrupt  and  hie  wife,  sod 
to  compel  them  to  answer  all  questions  pot 
to  them  touching  the  estate  of  the  former, 
or  any  concealment  of  his  eoods  or  prtK 
perty.    That  power  has  existed  for  many 
years,  and  has  been  exercised  with  saffid- 
CDt  judgment  and  discretion,  not  to  have 
been  frequently  the  subject  of  animadver- 
sion.    The  authority,  no  doubt,  is  meant  to 
be  continued  by  the  present  act,  bot  the 
section  which  gives  the  Court  the  power  to 
enforce  its  authority  by  committal  is  so 
carelessly  framed,   as  to  create  a  serious 
difficulty.      By  the  act  8  &  9  Vict.  c.  48, 
bankrupts  and  their  wives, — of  all  persoos 
in  the  world,-^were  espeeially  exempted 
from  being  examined  under  the  obligatioa 
of  an  oath ;  and  a  form  of  dedarstion  to 
be  made  and  signed  by  the  bankrupt  w» 
substituted.    This  somewhat  nnsatisfsctory 
arrangenoent  is  adopted  in  the  new  act,  and 
power  is  expressly  given  to  the  Coart  toei- 
amine  the  bankrupt  and  his  wife,  after  he 
or  she  "  shall  have  made  and  signed  the 
declaration."     [sa.    117,   118,  and  246.] 
As  the  making  and  signing  the  dedsratioa  i 
is  a  condition  precedent  to  taking  the  en-   I 
minadon,   the  authority  of  the  Commis-  | 
sioner  to  commit  the  bankrupt  or  his  wife, 
who  should  refuse  to  comply  with  this  pre- 
liminary, ought  to  be  free  from  all  doubt 
Accordmgly  the  framer  of  the  act,  (by  sec- 
tion  260,)  proposed    to    provide,   thst  s 
bankrupt  or  his  wife  refusing  to  make  aod 
sign  the  declaration,  should  be  subject  to 
the  like  power  of  committal,  as  a  person 
refusing  to  be  sworn,  or  refusing  to  an- 
swer, or  not  fully  answering,  or  refusing 
to  sign  his  or  her  examination,  or  to  produce 
books,   &c.  ;    but  in  defining  the  extent 
of  the  power  of  committal  in  each  particu- 
lar instance,  it  seems  to  have  been  forgotten 
that  the  bankrupt  and  his  wife  sretobe 
examined  on  declaration  and  not  on  oath, 
for  the  Court  is  empowered  by  warrant,  to 
commit  such  bankrupt,  or  other  person,  to 
prison,  to  remain  ".without  bail,  until  he 
shall  submit  himself  to  snch  Court  to  be 
swom^  and  full  answers  myce,"  &c.    The 
246t"h  section  provides  that  the  bankrupt 
and  his  wife  are  to  be  examined  upon  decla- 
ration, *•  without  being  sworn  on  oath," 
and  the  authority  to  commit  is'  limited  bj 
the  woifds  ''untU  he  shall  submit  himself  to 
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1m  flmom,*'  an  inooDststeiM^  wbidi  would 
reodtv  it  extremely  difficult  to  frame  a  valid 
irarrant  to  commitabankrupt  or  his  wife  who 
refused  to  make  or  sign  the  declaratbn. 
This  defect  becomes  apparent  upon  a  peru- 
sal of  the  secti(m»  which  is  as  follows : 

"  If  any  bankrupt,  or  the  wife  of  any 
bankrupt,  shall  refuse  to  make  and  sign 
the  declaration  contained  in  the  schedule  W. 
to  this  act  annexed,  or  if  any  other  person 
shall  refuse  to  be  sworn,  or  shall  refuse  to 
answer  any  lawful  question  put  by  the  Court, 
or  shall  not  fully  answer  any  such  question  to 
the  satisfaction  of  the  Court,  or  shall  refuse  to 
eign  and  subscribe  his  examination  when  re- 
duced into  writing  (not  having  any  lawful  ob- 
jection allowed  by  the  Court^;  or  shall  not 
produce  any  books,  papers,  deeds,  and  writ- 
ings, or  other  documents  in  his  custody  or 
power  relating  to  any  of  the  matters  under  in- 
quiry, which  such  bankrupt,  wife  of  bankrupt, 
or  person  is  required  by  tne  Court  to  produce, 
and  to  the  production  of  which  he  shall  not 
state  any  objection  allowed  by  the  Court,  it 
shall  be  lawnil  for  the  Court,  by  warrant,  to 
commit  such  bankrupt,  wife  of  bankrupt,  or 
other  person,  in  London  to  the  Queen's  Prison, 
or  in  the  country  to  such  prison  as  such  Court 
shall  think  fit,  (as  the  case  may  be,  in  London, 
or  in  any  district  in  the  country,)  there  to  re- 
main without  bail  until  he  shall  submit  himself 
to  such  Court  to  be  sworn,  and  full  answers 
make,  to  the  satisfaction  of  such  Court,  to  all  such 
lawful  questions  as  shall  be  put  bjr  the  Court, 
sad  sign  and  subscribe  such  examination,  and 
firodnce  such  books,  papers,  deeds,  writings, 
sod  other  documents  in  his  custodv  or  power, 
to  the  production  of  which  no  sucn  objection 
as  aforesaid  has  been  allowed." 

The  division  of  the  act  relating  to  qfeneet 
againat  the  Law  of  Bankrupteyt  (which  di< 
vision  comprehends  no  less  than  24  sec- 
tions^ has  given  rise  to  another  question, 
of  still  greater  importance,  namely,  whe- 
ther the  act  is  retrospective  in  its  opera- 
lation  as  regards  any,  and  if  any,  which  of 
the  offences  enumerated  in  the  sections  in« 
dnded  in  this  division  f  The  division  com- 
mences in  these  words  :  '*  And  with  respect 
to  offences  against  the  law  relating  to  bank- 
ruptcy and  other  matters  in  this  act,  be  it  enr 
acted:**  and  then  follows  an  enumeration  of 
▼srions  offences  to  which  specific  penalties 
are  attached,  some  of  such  offences  being  de- 
scribed by  a  mere  re-enactment  of  former  sta- 
tutory provisions,  whilst  other  acts  or  omis- 
sions are  now  made  offences  for  the  first  time. 

The  enumeration  of  offences  is  followed 
in  the  same  division  of  the  act,  by  a  series 
of  provisions  altogether  novel  in  principle 
ana  design.  The  assignees  of  a  bankrupt 
and  all  creditors  who  have  proved,  are  to  be 
deemed  judgment  creditors,  and  a  certificate 
thereof  18  to  have  the  effect  of  a  judgment' 


of  the  Superior  Courts ;  and  the  assignees 
or  such  creditors  may  issue  execution  against 
the  body  of  any  bankrupt,  whose  certificate 
is  suspended  or  refused  by  the  Court,  or  to 
whom  the  Court  has  refused  protection. 
Then  follows  the  section  ^259,)  the  proviso 
added  to  which  has  created  the  doubts  refer- 
red to  :  the  section^  is  in  these  words : — 


**  If  any  bankrupt  shall  be  taken  in  execution 
after  the  refusal  of  protecUon,  or  after  the  re-: 
fusal  or  suspension  of  his  certificate,  he  shall 
not  be  dischar)(ed  from  such  execution,  until  he 
shall  have  been  in  prison  for  the  full  period 
of  one  year,  except  by  order  of  the  Court. 
Provided  always,  that  this  enaetmemt  shall  not 
take  effect  until  after  the  expiration  of  six 
months  from  the  commencement  of  this  act, 
and  then  only  against  such  persons  as  shall 
have  been  adjudged  bankrupt  under  this  act, 
and  for  offences  committed  after  the  com- 
mencement  of  this  act.'* 

The  question  is,  whether  the  proviso 
snspendmg  the  operation  of  this  enactment, 
relates  to  all  the  preceding  sections  contain* 
ed  in  the  division,  preceded  by  the  words, 
'*  be  it  enacted,"  or  whether  it  may  be  ex- 
tended and  confined  to  the  sections  imme- 
diately preceding,  giving  assignees  and  cre- 
ditors who  have  proved,  the  power  of  issu- 
ing execution  against  an  unprotected  or  un« 
certified  bankrupt,  or  whether  its  operation 
is  limited  to  the  provisions  in  the  previous 
part  of  the  section  7  Whichever  construe- 
tion  ^  the  act  is  adopted,  must  produce  in- 
convenience and  injustice.  If  it  be  held 
that  the  words  *'  this  enactment,'*  in  the 
proviso,  refers  hack  to  the  words  "be  it 
enacted"  immediately  preceding  the  25l8t 
section,  the  Court  of  Bankruptcy  is  shorn 
of  all  effectual  authority,  and  the  Bankrupt 
itfiw  is  virtually  suspended,  for  six  months 
from  the  11th  October  last.  Upon  this 
construction  of  the  act,  the  penal  clauses 
re-enacted  from  the  5  &  6  Vict.  c.  122,  as 
to  the  bankrupt  not  surrendering,  or  deliver- 
ii^  up  books,  or  removing,  concealing,  or 
embessiing  his  estate,  nay  the  section  which 
imposes  the  penalties  of  wilful  and  corrupt 
perjury  upon  bankrunts  and  others  giving 
fUse  evidence,— can  nave  no  operation  un- 
til the  1 1th  of  April  next,  and  then  only  as 
regards  offences  committed  subsequent  to 
the  nth  Oct.  kst. 

On  the  other  hand,  suppose  it  could  he 
assumed  that  the  words  "be  it  enacted" 
vrere  prefixed  to  the  259th  section,  and  that 
the  proviso  is  held  to  relate  only  to  the 
enactmg  part  of  that  section,  and  that 
effect  is  to  be  given  to  the  words  in  the 
proviso,  "  q^Smcet  committed  after  the  com- 
mencement of  this  act,**  by  holding  that  il 
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T0Ciikf  at  torach  ofiieiiora,  and  after  alapaa 
ofnanoiitlii  fnm  the  1 1th  October  kst» 
the  highly  penal  proTiaion  atta^ea  whteh 
ietains  a  bankrapt  in  prison  "  for  the  full 
period  of  one  year,  except  by  order  of  the 
Coarty"  still  the  difficnlty  remains  that  a 
bankrapt  will  be  subjected  to  execution 
against  his  person,  at  the  instance  of  any 
creditor  who  has  prpved,  in  consequence  of 
the  commission  of  acts,  lirst  made  offences 
by  this  statute,  and  committed  before  the 
fltatate  existed.  For  example,  not  keephsff 
proper  books  of  account,  or  keeping  sncn 
books  imperfectly,  is  made  for  the  first 
time  an  offence  by  this  act.  The  Court  is 
bound  to  refuse  or  suspend  the  certificate 
of  a  trader  guilty  of  such  offence,  and  under 
the  construction  last  suggested,  a  creditor 
who  has  proved  may  take  the  bankrupt  in 
execution,  and  keep  him  until  he  pays  the 
4efot  or  is  discharged  by  the  InsoWent 
Court,  thus  punishi^  the  bankrupt  by  an 
ea  jposi  facto  law.  The  more  convenient 
interpretation  of  the  proviso,  no  doubt, 
would  be,  that  it  is  applicable  to  all  the 
new  powers  given  to  the  Court  and  the 
creditors,  and  does  not  extend  to  ofiences 
existing  before  the  passing  of  this  statute, 
and  which  were  created  oy  acts  now  re- 
pealed, but  we  apprehend  such  a  reading 
would  not  be  consistent  vnth  any  of  the 
nilas  heretofore  adopted  in  the  construction 
of  statutes. 

As  above  intimated,  the  question  as  to 
the  eflect  of  the  proviso  to  the  259th  sec- 
tion, has  already  been  brought  before  the 
Court  of  Bankruptcy,  but  there  can  hardly 
he  said  to  have  been  any  decision  on  it,  for 
although  the  learned  Commissioner  (Shep- 
hard)  before  whom  the  question  was  first 
aooted,  decided  that  the  section  entitling 
areditors  to  demand  a  certificate  of  proof 
of  debt,  was  not  retrospective,  and  that  the 
Court  could  not  grant  such  a  certificate 
until  six  months  after  the  commencement 
of  the  act,  he  publicly  intimated  on  the  fol- 
lowing day  that,  upon  further  consideration, 
he  doubted  the  soimdness  of  the  view  he 
had  hastily  taken,  and  begged  it  xaight  not 
be  considered  he  had  fiirraed  any  decided 
opinicm,  until  he  had  an  opportunity  of  dis- 
cussing the  matter  with  his  brother  Com- 
missioners. 

On  nearly  all  the  questions  of  importance 
ansing  under  the  new  act,  which  have  been 
hitherto  brought  befone  them,,  the  Com- 
auaaioners  have  properly  and  judiciously 
taken  time  to  consider,  so  that  none  of  the 
qnaatione  aoagested  can  yet  be  said  to  have 
been  judidaUy  determined. 
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NEW  STATUTES  EFFECTIMG  ALTBIU. 
TIONS  IN  THE  LAW. 

Our  readers  will  have  observed  that  we 
have  from  week  to  week,  during  the  Lod| 
Vacation,  now  drawing  to  a  close,  laid  be* 
fore  them  every  statute  of  the  last  Session 
of  Parliament  which  could  be  deemed  of 
importance  to  the  practitioner.  A  few  acts 
of  a  general  nature  may  be  briefly  given  in 
the  next  rolume;  but  we  trust  that  no 
change  in  the  law  effected  during  the  put 
Session  has  remained  unnoticed.  Wherever 
their  importance  required  it,  we  have  given 
the  acts  in  extemo  ;  at  other  times  in  an 
abridged  form  according  to  their  utility; 
and  all  have  received  such  notes  and  com- 
ments as  appeared  immediately  called  for. 
Other  and  farther  annotations  will  be  here- 
after added  when  the  acts  come  into  pras- 
ttcal  operation. 

Some  of  our  contemporaries  deem  it  snf- 
ficient  to  give  a  short  analysis  only  of  some 
of  the  most  important  statutes,  reserring 
them  for  separate  works  by  barristers;  bot 
we  feel  bound  to  comprise  in  the  pages  of 
the  Legal  Observer  every  statute  that  bem 
upon  the  law  or  the  practioe  of  the  Coirts. 

PUBLIC   GSNBRA.L  ACTS. 

WUh  refercHcea  to  the  pagm  when  the  Aeit 
relating  to  the  Law  have  beea,  printed  m  "  Tlf 
Legal  Observer/* 

1.  An  Act  to  consolidate  the  Boards  «f 
Excise  and  Stamps  and  Taxes  iolo  One  Board 
of  Commisaioners  of  Inland  Revenue,  and 
to  make  Provision  for  the  Colkction  of  lodi 
Revenue. 

2.  An  Act  to  continue,  until  the  1st  dtjof 
September,  ]849>  an  Act  of  the  last  Sessioa, 
for  empowering  the  Lord  Lieutenant  or  other 
Chief  Governor  or  Governors  of  Ireland  to 
apprehend  and  detun  such  Persona  as  he  er 
the^  ahall  suspect  of  ooaspiring  against  her 
Majesty's  Person  and  Gowrument. 

3.  An  Act  to  apply  the  Sum  of  Eight 
Milliona  out  of  the  Consolidated  Fund  to  tJie 
Service  of  the  Year  1849. 

4.  An  Act  to  amend  the  Laws  rdatiDg  to 
the  Appointment  of  Vice- Guardians  of  Uniooi 
in  Ireland. 

5.  An  Act  to  authorize  an  Advance  of 
Money  for  the  Relief  of  certain  diaUeeoad  Pm 
Law  Uniona  in  Ireland. 

6.  An  Act  to  repeal  an  Act  of  the  21at  yor 
of  George  the  Second,  for  holding  the  SoouDa 
Assizes  at  Buckingham ;  and  to  authorise  the 
Appointment  of  a  more  convenient  plica  for 
holding  the  same.    See  37  L.  O.  408. 

7.  An  Act  to  authorise  the  Indosme  of  eei^ 
tain  Lands  in  ponuanoe  of  the  Foorth  Aasoil 
Rqiort  of  the  InckMura  Commiasioacn  fv 
£oglaad  and  WaJee.    See  37  L.  0. 408. 

8.  An  Act  to  remove  Douhta  aa  to  lbs  Ap- 
pointment of  Overseers  in  Citiea  and  Bofoa^ 
See  37  L.  O.  448. 
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9w  Aa  Aet  to  itiAeiimify  «wefa  PenoM  in  the 
Unitid  Kkifdoiii  a»  have  orikktod  to>  qualify 
AamMlVM  for  Ofiwes  and  Broployments,  and 
to  extend  the  Time  limiled  for  thoMr  porpoeet 
nspectml^  nncU  the  39th  day  of  Maveb,  1860. 
See  37  lu  O.  489. 

10.  An  Act  for  iraaishing  Motiny  and  De- 
anrtion,  and  (w  the  better  Payment  of  the 
Army  and  their  Quarters. 

11.  An  Act  to  amend  the  Lawe  in  England 
and  Ireland  relatiTe  to  l4irceny  and  other 
Offencee  connected  therewith.  See  37  L.  O. 
47«. 

12.  An  Act  for  the  Regulation  of  her  Ma- 
}n»fB  Rayal  Marine  Foreee  while  on  ahore. 

13.  An  Act  to  provide  a  more  effectual  Re- 
gulation and  Control  over  ^be  Maintenance  of 
poor  Penone  in  Houses  not  being  the  Work- 
houses of  any  Union  or  Pariah.  See  p.  101, 
Dale. 

14.  An  Act  to  eoahie  Ovvrseers  of  the 
Poor  and  Sunrvyors  of  the  Highways  to  re- 
cover the  Cosu  of  diatimiaing  for  Rates.  See 
p.  137,  mU§. 

16.  An  Act  to  amend  an  Act  of  the  54th 
Year  of  Kinic  George  the  Third,  fhr  the  Re- 
covery of  small  Sums  due  for  Wages  in  Ire- 
land. 

16.  Aa  Act  to  protect  Justices  oi  the  Peace 
m  Inland  from  vexatious  Actions  fbr  Acts 
d(me  by  them  in  th«  Essentton  of  their  Ofiee. 

17.  An  Act  to  continue  for  Five  Team  ao 
maeh  of  an  Aet  of  the  2nd  and  3rd 
years  of  her  pressnt  Majesty,  as  enables 
Justices  to  ^rsnt  Warrants  tor  entering  Places 
in  whick  Shrifts  are  BcUd  without  lieence  in 

18.  An  Act  for  the  holding  of  Petty  Seainms 
ef  the  Peace  in  Bemmghs,  and  for  providing 
places  for  the  holding-  of  such  Petty  Sessions 
m  Counties  and  Boroughs.    See  p.  78,  mUe, 

19.  An  Act  to  make  perpetual  an  Aet  of  the 
lOth  and  11th  years  of  her  present  Majesty, 
for  authoriarag  the  Removal  of  Prisoners  from 
the  several  Graols  in  Irehwd  in  cases  of  Epi- 
demic Diseases. 

20.  An  Act  for  raising  the  Sum  of 
17,786,700/L  by  Exchequer  BiRs,  for  the  ser- 
tice  of  the  year  1849. 

21.  An  Act  to  confirm  certain  Acts  of  the 
Legislature  of  Newfoundland  respecting  the 
rebuildinj^oftheTown  of  Siaint  John's  New- 
fonndknd,  and  to  enable  the  said  Legislature 
to  make  other  provisions  respectii^»  the  re- 
hoildmg  of  the  ssdd  town. 

22.  An  Act  to  remove  Doubts  concerning 
Ae  Validity*  of  certain  (Grants  of  Land  in  the 
Colony  of  New  Sooth  Wales. 

23.  An  Aet  to  authorise  further  Advances  of 
Money  for  the  Improvement  of  Landed  fVo- 
T!f(ty,  and  the  Extenskm  and  Promotion  of 
Dnunage  and  other  Works  of  PliMic  Utility, 

'  hi  Irdand. 

24.  An  Act  to  nudce  Provirion,  until  the 
^it  day  of  December,  1850,  for  a  General 

.  Rate  in  Aid  of  certain  distressed  Umona  and 
^Bleetoral  DMsione  in  Ireland. 

25.  An  Act  for  giving  effeel  to  the  Mpn^ 


fatlonvar  8  Tmty  bttwvan  her  lffl)as^«id 
the  Queen  of  Portugal  for  the  AppfshvMon  itf 
certain  Deaertsrs. 

26.  An  Aet  for  granting  Rdfef  agahial 
Defecta  in  Leases  made  under  Powers  of 
Leasing,  in  certain  cases.    See  p.  187»  tMi9, 

27.  An  Act  to  remove  Doabta  ooncenung 
the  Transportation  of  Oflenders  under  J«dg« 
ment  of  Death  to  whom  Mercy  may  be  ex- 
tended in  Ireland. 

28.  An  Act  to  enable  the  Coiamissioaers  of 
Oreenwieh  Hospital  to  regulate  and  manage 
the  Markete  held  at  Greenwich  in  the  Cooatf 
of  Kent. 

29.  An  Act  to  amend  the  Laws  in  force  for 
the  Encoumgemeat  of  British  Shipping  and 
Navigation. 

30.  An  Act  for  the  better  Presffvation  nf 
Sheep,  and  more  speedy  Detectbn  of  Receivers 
of  stolen  Sheep)  in  Ireland. 

31.  An  Act  for  requiring  the  Transmisnon 
of  the  aovKud  Abstracto  and  Statements  of 
Trustees  of  Turnpike  Roads  and  Bridges  in 
Scothmd  to  ^  Secretary  of  State  to  ha  laii 
before  Parliament. 

32.  An  Act  to  eontinae  to  the  end  of  the 
Year  1851  certain  temporary  Provisions  re* 
hiting  to  the  Colketmn  of  Grand  Jury  Cesa  in 
irekmd. 

33.  An  Act  for  regnlatiiig  lihe  Carriage  «f 
Passengere  in  Merchant  Vessels.  See  p.  231^ 
ante, 

34.  An  Act  to  amend  an  Act  regnlatfng-  thn 
Justice  of  the  Peace  Small  Debt  Courla  iii 
Scotland. 

35.  An  Act  for  requirii^  annual  Retanw«f 
the  Eipenditure  on  Highwaya  in  Boghmd  and 
Wales  to  be  transmitted  to  the  Seewtary  of 
State,  and  afterwards  kid  before  Pavliomcnrt. 

36.  An  Aet  to  make  Provision,  during  ths 
prsseut  Year,  and  to  the  end  of  the  Year  1851, 
relating  to  the  Collection  of  County  Cesa  in 
Irehintf,  and  to  the  RemuneraUon  of  the  Col- 
lectora  thereof. 

^  37.  An  Act  to  continue  to  tile  let  day  af 
October,  I860,  and  to  the  end  of  the  than  naat 
Session  of  Parlrament,  an  Act  to  amend  the 
Laws  relating  to  Ijoan  Soeietiesv 

38.  An  Act  to  continue  for  Five  Years  nn 
Act  of  the  2nd  and  3rd  years  of  her  PMnt 
Majesty,  for  the  better  Prevention  and  Punish- 
ment of  AssauHsin  Ir^nd. 

39.  An  Act  for  further  cefHtinuing,  mttl  dte 
let  day  of  August  1850,  and  tothe  end  of  iha 
then  neat  Sesskm  of  Parliament,  certaifi  tem- 
porary Provisions  concerning  Ecciesiairtical 
JurisdietioQ  in  England. 

40.  An  Act  to  cootmne,  until  the  31eC  dmf 
of  July,  1850,  and  to  the  end  of  the  then  next 
Session  of  Parliament,  certain  of  the  Alhrn- 
ancee  of  the  Duty  of  Bxciac  on  Soap  used  in 
Manufactures. 

41.  An  Act  to  extend  an  A«t  of  the  Mk 
year  of  King  George  the  Third,  for  frofMiag 
lor  a  new  Silver  Coinage,  and  for  regnhli^g 
the€«vreDcy  of  the  Gold  and  SilvtrCoin  of 
this  realm. 

4«.  An  Act  to  provide  for  the  Bzecotion^Av 
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One  Year  of  the  Office  of  Sberiff  in  the  Coimty 

of  Westmoreland.    See  p.  220,  ante, 

43.  An  Act  for  punishing  Mutiny  and  De- 
sertion of  Officers  and  Soldiers  in  the  Serrice 
of  the  East  India  Company,  and  for  regulating 
in  such  Service  the  Payment  of  Regimeutid 
Dehts  and  the  Distribution  of  the  Effiscto  of 
Officers  and  Soldiers  dying  in  the  Service. 

44.  An  Act  to  apply  the  Sum  of  3,000,000/. 
out  of  the  Consolidated  Fund  to  the  Service  of 
the  year  1849. 

45.  An  Act  to  amend  the  Procedure  in 
Courts  of  General  and  Quarter  Sessions  of  the 
Peace  in  England  and  Wales,  and  for  the  better 
Advancement  of  Justice  in  Cases  within  the 
Jurisdiction  of  those  Courts.    See  p.  379,  ante. 

46.  An  Act  to  facilitate  the  Union  of  Turn- 
pike Trusto.    See  p.  422,  ante. 

47*  An  Act  to  continue  certain  Acts  for  re* 
gulating  Turnpike  Ronds  in  Ireland. 

48.  An  Act  to  provide  for  the  Administra- 
tion of  Justice  in  Vancouver's  Island. 

49.  An  Act  to  extend  and  explain  the  Pro- 
▼iaions  of  the  Acts  for  the  grantug  of  Sites  for 
Schools. 

50.  An  Act  for  further  amending  the  JLaws 
relating  to  Sewers. 

51.  An  Act  for  the  better  Protection  of  the 
Property  of  Pupils,  absent  Persons,  and  Persons 
under  Mental  Incapacity  in  Scotland. 

.  52.  An  Act  to  suspend  until  the  let  day  of 
October,  1850,  the  making  of  Lists  and  the 
Ballots  and  Enrolments  for  the  Militia  of  the 
United  Kingdom. 

53.  An  Act  for  consolidating  and  amendina 
several  of  the  Laws  relating  to  Attorneys  and 
Solicitors  in  Ireland. 

54.  An  Act  to  continue  until  the  lat  day  of 
October,  1850,  and  to  the  end  of  the  then  next 
Session  of  Parliament,  an  Act  for  authorizing 
the  Application  of  Highway  Rates  to  Turnpike 
Boads.    See  p.  405,  ante. 

55.  An  Act  to  abolish  the  Gaol  of  Newgate 
in  the  county  of  the  citv  of  Dublin,  and  pro- 
vide Compensation  for  the  Officers  thereof,  and 
to  enable  the  Grand  Jury  of  the  county  of  the 
said  citv  to  increase  the  Salaries  of  the  Chap- 
lains 01  certain  other  Gaols  thereof,  and  to  re- 
assess on  the  county  of  the  said  city  oertain 
Arrears  of  Grand  Jury  Cess. 

56.  An  Act  to  continue,  until  the  31st  day 
of  July,.  1350>  and  to  the  end  of  ^$  thiQ)  liext 
Session  of  Parliapi?iit«  an  Apt  of  the  5th  and 
6th  vears  of  her  present  Majesty,  for  amend- 
ing the  Law  relative  td  private  Lunatic  Asylums 
iB'Irelanil. 

57.  An  Act  to  authorbe  the  IneloUiM  of 
certain  Lands  in  pursu^ifce  of.a  Special  Report 
pf^he  Inclosure.  Commissioners  for  I'^-nglqH 
and  Wales.    "  -—       ^ 


Seep.  403,  ante.  ... 

t  to  extend  to  the  Officer^  of  In- 


58.  AaAct 
knd  Revenue  the  Prifvilege  of  becoming  Mem- 
bms-of  thtf  &0i«e  Benevolent  Pnnd'Society. 

59i  An  Act  to  amend  an  Aol  of  lihe  10th 
jcarof  herMivesty,  fas;  faciiiltlibg  ^itflm- 
pcov/tmeiit  of  LaiKl«i  Property. in  JmUgid^r 

60.  An  Act  further  to  amend  a^  Apt  of  the 
loth  year  of  Her  present  Ma^efty,/pr  |wd«nog 


valid  certain  Proceedings  for  the  Relief  of  Dis- 
tress in  Irehind,  by  Employment  of  the  Ls- 
houring  Poor,  and  to  indemnify  those  who  ban 
acted  in  such  proceedings. 

61.  An  Act  to  continue,  until  the  1st  day  of 
October,  1850,  and  to  the  end  of  the  then  next 
Session  of  Parliament,  the  Exemption  of  in* 
habitants  from  Liability  to  be  rated  as  such 
in  i-espect  of  Stock  in  Trade  or  other  Property 
to  the  Relief  of  the  Poor.    See  p.  405,  ante. 

62.  An  Act  to  authorise  the  Advance  of 
Money  out  of  the  Consolidated  Fund  to  the 
Midland  Great  Western  Railway  of  Irekad 
Company. 

63.  An  Act  to  authorize  a  further  Sam  of 
Money  for  the  Relief  of  certain  distressed  Poor 
Law  Unions  in  Ireland. 

64.  An  Act  to  remove  Donbts  as  to  the  au- 
thority of  the  Justices  of  the  Peace  in  certain 
matters  relating  to  the  Poor  in  Cities  aDd 
Boroughs,    See  p.  259i  ante. 

65.  An  Act  to  provide  a  more  convenieot 
Mode. of  levying  and  collecting  County  RaUt, 
County  Police  Rates,  and  District  Police  Ratei 
in  Parishes  situated  partly  within  and  partly 
without  the  Limits  of  Boroughe  which  are  sot 
liable  to  such  rates.    See  p.  404,  ante, 

66.  An  Act  for  euabling  Colonial  Legisla- 
tures to, establish  Inland  Posts. 

67.  Aa  A«t  to  extend  the  Remedies  of  Se- 
queatrators  of  Bcclesiaatical  Benefices.  See  ^ 
401,  oiute..     . 

68.  All  Act  for  facilitat^ig  the  Marriage  of 
British  Subjects  resident  in  Foreign  Countoei. 

69.  An  Aik  to  facilitate  the  Perfonnaact  of 
the  Dwfti^  of  Justice  of  the  Peace  oat  of 
Quarter  Sessions  in  Ireland,  with  respect  to 
Persqm  .^haiged  with  Indictable  Offences. 

70.  An  Act  to  faciUute  the  Performance  sf 
the  Duties .  of  Justices  of  the  Peace  out  of 
Quarter  Sessions  ip  IreLind*  with  xespect  to 
Summary  Convictions  and  Orders* 

71.  A^  Act  to  dis^lve  Regiin^nttd  Benefit 
Societies,  and  to  provide  for  the  Application  sf 
the  .]^u^  of  such,  Societies,  and  of  Rcginwatal 
Charitable  Funds. 

72^  Aft  Act  fufther  to  amend  the  AeU  relal- 
ing  to  the  Offices  of  the  Uotise  of  ComoKms. 

.7^.  A^  )Act  to  limit  the  Enliatment  in  the 
Artillery  and  other  Ordnance  Corps, « 

74.  All  Act  for  the  further  Relief  of  Tn»- 
teeSaMl^p.  403,jnUe,,  ,    _r 

75^  4#.  Act  to  defray,  until  the  Ist  da^of 
Auff i^t,.  1^50,  the  Cb^r^  o{  the  Pay,  Ckihm 
ana  contingent  and  other  £xpe)3ise«;of  the  Do- 
einhodiediNMl^tia  inQj^eat  3rUain.fnd  IreUid; 
to  grant  allowances  in  certain  easels  to  Subaltern 
Officer^ ,  Adjutants,  Paymast^r^,  Quartenaav 
terf^^urgisons,  As^^tant  Sprgeons,  SoigwM 
Mftf^»  ■^jd^Serjeant  M^ors  of  theilihtia;  m 
to  auihonse  the  employment  of  the  Noo^ con* 

inisj^inntd  Q$c<)r^  f 

76.  An  Act  to  protect  Women  from  frauds- 
len^  lfne^p9^M  P«>wit^P  thmf  Pefjemwt 
. .  77.  An  Act  to  fiaciliti^te  the  Sale  and  Tnof- 
fei:  ofJtn^iimberM  BsMktes  inlr^buvL 

7S^^  J^tk^Ac^  for  ^tb^  mpiie  eflectusLTayatna 
of  Costs  on  Private  Bills  in  the  H6uae  of  Lords, 
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and  to  &cilitate  the  Taxation  of  othi^  Costs  on 
Pmnte  Bills  in  certain  cases.  Seep.  "481, 
amfe. 

79.  An  Act  to  fiu:ilitate  the  BsecUtion  of 
Convefances  and  other  Instruments  bv  or  on 
behalf  of  the  New  Zealand  Companj  in  New 
Zealand. 

80.  An  Act  to  repeal  the  Allowance  on'  the 
purchase  of  Stamps  and  for  the  receiving  and 
accounting  for  the  Duties  on  GK>ld  and  Silver 
Plate;  and  to  grant  other  Allowances  in  lieu 
thereof.   See  p,  402,  anfe. 

8t.  An  Act  to  authorise  her  Majesty  to  issue 
a  Commission  to  inquire  into  and  report  txpon 
Rights  6t  Clums  over  the  New  I'brest  iii  the 
county  of  Southampton  and  Waltham' Forest 
in  the  county  of  Essex. 

82.  An  Act  to  relieve  Boroughs,  in  certain 
Cases,  from  Contributions  to  certain  Diescrip- 
tions  of  County  Expenditure. 

83.  An  Act  further  to  facihtate  the  laclosure 
of  Commons,  and  the  Improvenlent  of  Obv^' 
mons  and  other  Lands.    See  p.  361,  ante, 

'  84.  An  Act  for  carrying  into  efRitt  Engage- 
ments between  her  Majestv  and  certain  Arabian 
Chiefs  in  the  Persian  Gulf  for  the  mbr^  eflfectual 
Suppression  of  the  Slave  Trade. 

85.  An  Act  to  amend  an  Act  for  the  regula- 
tion of  Municipal  Corporations  in  Irdand;  so 
far  as  relates  to  the  borough  of  DnbNn. 

86.  An  Act  to  provide  additional  Funds  fo^ 
Loans  by  the  Public  Work  Loan  Cbikimission- 
era  for  building  Workhouses  in  Ireland. 

87.  An  Act  to  continue  certain  Turnpike 
Acts  in  Great  Britain  for  limited  Periods,  and 
to  make  certain  Provisions  respecting  Turnpike 
Roads  in  England. 

88.  An  Act  to  amend  the  Law^  relating  to 
Pilotage. 

89.  An  Act  to  reduce  the  number  of  Signa- 
tures required  by  Instruments  issued'  by  the 
Lords  of  the  Treasury.  ' 

.  90.  An  Act  to  amend  the  Laws  relathig  to 
the  Customs. 

§1.  An  Att  to  provide  for  the  C<A(^i6h  of 
Rates  in  the  city  of  Dublin.  '.  ' ' 

92.  An  Act  for  the  more  efflftctodi  ftevention 
of  craehy  to  Animals. 

^3.  An  Act  to  amend  the  MdtropbUtan 
Sewf^rs  Act. 

94.  An  Act  for  confirming  eefiain  Pro- 
visional Orders  of  the  General  Boated  of  He^th, 
and  for  other  matters  relative  to  the  Public 
Health  and  the  Improvement  of  Towns  and 
populous  Places.  ' 

95.  An  Adt  'to  amend  the  Law^  concerning 
'Jodgments  in  Ireland.  '  '   L    '    ' 

96.  An  Act  to  provide  for  the  Prosecution 
aiid  Trial  in  her  Majesty's  Cdonies  of'Offences 
committed  vitbin  the  Jnrisdictibn  (if  theAd- 
xmralty.  /   ,  '  *" 

,  97. .  An  Act  for  th^  Improvdme^l  6f' the  city 
ofBobUfa.  •  '   '"./^ 

98.  An  Act  to  at>pV  »  Som  bnt.bf  l^eOon^ 
■olidkted  Fund,  and  cert^n  d^ersdM,  to  the 
Service  of  the  year  1849 :  and  tb:1ibprohriate 
the  Si4>pfi^i2grinted  in  this  IMifoiiV  mlia<^ 
inent. 


99.  An  Act  to  encourage  Endowment  of 
Chapels  of  Base,  and  faicilitate  Assignment  of 
Pastotal  Districts  thereto;  and  to  amend  an 
Act  of  the  8th  yedr  of  her  present  Majesty  for 
Marriages  in  Ireland,  and  for  registering  such 
Marrisges. 

100.  An  Act  to  promote  the  Advance  of  pri- 
vate Money  f6r  Drainage  of  Lands  in  Great 
Britaiti  and  Ireltmd.'    See  p.  439,  anife. 

101.  An  Act  to  amend  the  Act  for  the  more 
easy  recovery  of  Small  Debts  and  Demands  in 
England,  and  to  abolish  certain  Inferior  Courts 
of  Record.    See  p.  280,  ante. 

102.  An  Act  to  authorise  the  Sale  of  the 
Royal  Pavilion  at  Brighton,  and  the  Grounds 
thereof;  and  to  apply  the  Money  arising  from 
such  Sale. 

103.  An  Act  to  continue  an  Act  of  the  last 
Session  of  Parliament,  for  charging  the  Main- 
tenance of  certain  Poor  Persons  in  Unions 
upon  the  Common  Fund;  and  to  make  certain 
Amendments  in  the  Laws  for  the  Relief  of  the 
Poor. 

104.  An  Act  to  amend  the  Acts  for  the  more 
effectual  Relief  of  the  destitute  Poor  in  Ireland. 

105.  An  Act  for  converting  the  renewable 
Leasehold  Tenure  of  Lands  in  Ireland  into  a 
Tenure  in  Fee. 

100.  An  Act  to  amend  and  consolidate  the 
Laws  relating  to  Bankrupts.  See  pp.  297^  317> 
ante, 

107.  An  Act  for  the  Amendment  of  the  Law 
of  Bankruptcy  in  Ireland. 

108.  An  Act  to  amend  the  Joint-Stock  Com- 
panies* Winding-up  Act,  1848.  See  p.  340, 
ante. 

1Q9.  An  Act  to  amend  an  Act  to  regulate 
certain  Offices  in  the  Petty  Bag  in  the  High 
Conft  of  Chancery,  the  Practice  of  the  Com- 
mon Law  Side  of  that  Court,  and  the  Enrolment 
Office  of  the  said  Court.    See  p.  460,  ante. 

110.  An, Act  for  suspending  until  the  1st 
day  of  June,  1$50,  the  Operation  of  an  Act 
fiassed  this  Session  intituled  '*An  Act  for 
granting  Rehef  against  Defects  in  Leases  made 
under  Powers  of  Leasing  in  certain  cases."  See 
p.  402,  ante. 

'  111,  An  Act  to  amend  the  NuiflSances  Re- 
moval and  Diseases  Prevention  Act,  1848. 


TRANSMISSION    OF    LETTERS   ON 
SUNDAYS. 

In  our  Postscript  of  last  week,  we  printed 
the  Memorial  of  the  Solieitora  of  Londoi^ 
addressed  to  the  Lords  of  the  Treasury, 
aglunst  the  projected  alteration  at  t]^  Ge- 
neral Post  oMoe  inl^ondon.  .  . 

ISTe  pr^uflae  that  libe.  suggestion  to  Ge- 
vemwentih^s  been  made  by  Mr,  Ba^iM 
Hillrftbti  ingenious,  author  ot  the  ftmaj 
postage  aefaesM.  He  is  natmUlyanitoaa  to 
carry  Me  ^lan  to  the  largest  possible .  e«« 
tent,  in'omer  to  m^rease  the  rerenne  of  tl^e 
Pbst  Office;  but  the  gbtehiuieat  UiV  a 
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moral  duty  to  perform  to  the  community, 
independeotlj  of  the  financial  objects  of  the 
Exchequer. 

Reraonetnmces  have  come  from  almost 
1^  dasaes  in  London  against  the  pro- 
posed innovation ;  and  it  is  well  that  the 
Solicitors  should  give  their  opinion  on  the 

auestion*  Representing,  as  they  do,  hoth 
iie  higher  and  the  commercial  classes  in  the 
most  important  of  their  transactions,  they 
sre  peculiarly  competent  to  judge  whether 
the  alleged  facility  of  correspondence  be 
required,  and  whether  it  will  tend  to  pro- 
mote the  interests  of  their  clients.  By 
their  memorial  to  the  Treasury  they  nega- 
tive this  question,  and  we  trust  their 
ojpiaion  will  have  its  due  weight  with  the 
aulihorities. 

MR.POSS'S  "JUDGES  OF  ENGLAND," 

THE     PUBUC     RECOaDS. — ^AlfCIKNT 
ROLI«S. 

The  second  volume  of  Mr.  Foss's  work 
commences  with  the  reign  of  John,  and  the 
valuable  series  of  sketches  of  each  reign 
preceding  the  Biographical  Notices  of  the 
Judges,  contain  numerous  details  which  are 
both  useful  and  interesting  to  the  profes- 
aioD.  Amongst  these  we  find  aa  account 
of  the  various  charter,  patent^  close,  fine, 
liberate,  misse,  and  prsestita  rolls, — the  de- 
scription of  which  may  be  useful  to  several 
of  our  readers.    They  are  as  follow : — 

''The  CHASTER  ROLLS  costain  the  royal 
grants  to  cities,  boroughs,  and  corporations ; 
orants  of  fiEurs,  markets,  free-warrens,  &c. 
They  commence  in  the  first  year  of  this  reign, 
1199.  and  terminate  in  7  Henry  VIIL,  151^; 
v£t»T  which  royal  grants  were  made  in  the 
form  of  patenti^  and  recorded  on  the  patent 
rolls. 

"When  a  charter  recites  a  former  grant  in 
its  pfecifle  words,  it  as  called  ao  imspemmmM 
€karter, 

**  The  PATENT  ROLLS,  or  RotuUIAtterarum 
PaimHwHt  record  grants  of  offices,  lands,  &c  , 
patents  of  creation,  Ice.  They  commence  in 
3  John,  1201,  and  are  so  called  from  being 
open,  having  the  great  seal  at  the  bottom. 

''The  CLOSE  Rox«LS,  or  RotuH  Litterarum 
Chmarum,  enroll  all  mandates,  letten,  and 
sfffits  of  a  private  nalnre.  They  eomraence  in 
%  John,  1204 ;  and  are  so  eaUed  from  bong 
folded  or  closed  np,  with  the  great  seal  on  the 
ontaide.  The  Jme  and  Uberaie  rolls  may  be 
considered  aa  branches  of  the  close  roUs, 

"TTie  FINE  ROLLS  record  general  liveries 
of  lands  holden  in  capiie  from  the  crown,  with 
flues  pidd  for  alienation,  for  refie^  for  licences 
to  marry,  and  various  other  purposes  df  the 
tte  natore.  In  the  early  *part  of  this  ragn 
thsf  wen  oattad  oEiava  EttLLO,  being  ao- 


counts  of  money,  or  horses,  dogs,  fidoooi, 
hawks,  Sic^  offered  to  the  king  by  way  of  obla- 
tion or  fine  for  honors,  offices,  lands,  &c.  The 
name  of  fine  roll  was  afterwards  retamed ;  and 
their  series  ends  in  1641.  All  these  roib, 
both  oblata  and  fine,  of  this  reign  have  been 
published. 

"On  the  LIBERATE  ROLLS  are  reoorded 
precepts  to  the  treasurer  and  chamberlains  of 
the  Exchequer  for  the  payment  of  mosuey ;  sad 
orders  to  sheriffs  to  deliver  possession  of  lands 
and  f;rood8  which  had  been  extended.  Thfff 
are  so  called  from  the  order  to  deliver  being 
expressed  by  the  word  '  liberate.'  They  sko 
contain  writs  of  'allocate'  and  '  eompntile;' 
being  commands  to  com^e  with  and  aUow  to 
accountants  sums  they  have  pud  in  pursoaoa 
of  royal  commands.  These  precepts  or  writs 
are  frequently  entered  on  the  doee  roll :  sad 
no  separate  liberate  rolls  exist  after  the  reign  of 
Henry  VI. 

"  There  are  two  other  rolls  of  this  reign  af- 
fording much  interesting  information. 

"The  mibjb  rolls,  which  contain  an  ac- 
count of  the  king's  daily  expenses.  The  oaljr 
roUs  of  this  series  whidi  are  now  extant  axe 
those  of  1 1  and  14  John ;  both  of  which  ban 
been  published. 

"The  PRjgsTiTA  rolls  record  the  sumsitf 
money  issued  out  of  any  of  Ihe  loyal  tressctxitt 
by  way  of  tmpres^  advance,  or  aceomosoda- 
tion :  and  which  are  afterwards  to  be  accoonted 
for.  Only  &ve  of  these  loUs  remain;  those  cf 
7,  12, 14,  15,  and  16  John.  Tfaart  of  12  John 
has  been  published ;  and  it  and  the  Misse  roil 
of  11  John  are  peculiarly  valusdiie,  as  they  an 
the  only  Chancery  recordis  of  those  yoacswhid 
now  exist" 


CONVEYANCING  KEFOBM. 

BURDENS  ON  LAND.     LAWYERS*  CMARGXS. 

It  has  been  supposed  by  the  advocstes 
of  real  property  reform,  that  the  expense  of 
conveying  land  by  the  present  rarms  of 
deeds*  in  Great  Britain,  retards  its  transfei^ 
renders  it  less  saleable,  and  diminishes 
largely  the  amount  of  the  pnrchaaa-noaey. 
Land^  they  say«  can  be  bought  in  Enf^and 
for  30  yem*  purchase ;  but  in  France  sni 
other  countries  it  will  not  be  sold  andor  5Q 
or  more  years*  pnrehase.  The  cause  of 
this  difference  is  Rseiibed  to  the  hwjvff 
charges  I  We  always  thooght  this  jofitfr 
once  incredible,  ana  now  lay  before  oar 
readers  an  extract  from  one  of  the  masttf h 
leading  articles  in  TAe  Tme9f  from  whu» 
we  think  the  main  cause  will  be  easily  <fis- 
covered : — the  infinite  subdivision  of  landed 
property  and  the  i$Uente  relvcttmce  to  pftft 
from  it. 

The  Times  of  Sept.  87«  tibna  obserm 
on  the  remarkable  speedi  of  M.  AgMi  ^ 
an  agricultural  meeting : — 
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"As  M.  DnpiD  proceeds  with  his  deccription 
ofthifidaniBrerous  class,  [the  '  red  repablicaas/ 
or  deetractives  J  we  begin  to  trace  the  difference 
between  the  French  and  the  English  villagers. 
'  It  consists/  he  says,  '  of  people  who  not  hav^ 
ing  been  able  to  gain  or  preserve  a  patrinumy, 
would  very  willingly  partake  of  that  of  their  in- 
dustrious and  economical  neighbours,  without 
reflecting  that  the  latter  would  not  be  in  a  hu- 
mour to  allow  themselves  to  be  despoiled,  hut 
would  vigorously  defend  themselves  against 
robbery  and  spoliation.  Such  are  the  princi- 
pal apostles  of  Communism  t'  To  the  num- 
bers and  activity  of  this  class  M.  Dupin  refers 
all  the  recent  convulsions  and  calamities  of 
France.     We  can  easily  believe  him. 

'^  It  is  a  class  almost  peculiar  to  France,  or  at 
least  developed  there  to  an  unexampled  extent, 
— the  class  of  bankrupt  proprietors.  When 
the  pnraerty  of  the  soil  is  continually  divided, 
eveiy  ftesh  degree  of  subdivision  adds  to  its 
embarrassments.  The  five  sons  that  divide  their 
paternal  estate  enter  on  their  several  portions 
with  habits,  tastes,  and  ambition  at  least  equal 
to  their  father's,  but  with  only  one-fifth  of  his 
means.  The  fragmentary  estate  must  also  re- 
ceive a  still  cheaper  and  less  efiSeient  cultiva- 
tion. At  a  certain  stage  of  comminution  the 
surface  will  not  repay  any  expenditure  of  capital 
beyond  the  personal  labour  of  its  occupier,  who 
soon  finds  the  produce  barely  sufficient  for  his 
domestic  wants  on  the  most  miserable  scale. 
Bom  and  bred  to  be  a  proprietor-nlelusive 
title! — ^he  is  incapable  of  any  other  employ- 
ment Ho  hugs  hia  matiwe  soU,  and  so  Urng  ao 
he  has  a  place  to  plant  the  sole  of  his  foot  on, 
he  has  not  the  heart  to  expatriate  himself.  The 
leprosy  of  debt  creeps  over  the  enfeebled 
system,  drains  its  little  strength,  and  converts 
what  should  be  the  nutriment  of  industry  into 
the  running  sores  of  luxury  and  extravagance. 
The  virtual  rent  of  France  is  spent  at  Paris, 
not  by  proprietors,  but  by  mortgagees;  and 
propnetor  is  only  a  specious  name  for  one  who 
is  really  a  slave.  Such  a  machine  must  be 
^ways  throwing  off,  as  if  by  a  law  of  produc- 
tion, crowds  of  bankrupts.  What  are  they  to 
do?  There  is  not  capital  to  employ  them  on 
the  land.  The  race  of  improving  land-owners, 
wd  enterprising  farmers,  is  almost  unknown 
then.  Pbor  1^  or  labour  rsdas,  there  ara 
none.  8och  are  the  men  that  M.  Dupin  says 
become  the  pvineipiyi  aposliles  of  Commiioism, 
and  sferywhere,  in  every  village  and  hanlet, 
propagate  doctrines  which  *lead  to  thebm- 
^ali«Bg  of  the  human  race,  by  the  destruction 
of  aU  the  conditions  of  Hbertv,  honour,  and 
motility,  on  which  Phmdence  lias  caused  civil 
«ociety  to  repose."* 

If  some  of  the  burdens  (a  very  small  part 
only,  we  believe,)  under  which  the  landed 
proprietors  in  England  labour^  can  be 
traced  to  the  expenses  of  ^viog  a  secure  title, 
they  will  probably  think  it  preferable  to  bear 
^t  harden,  than  seek  a  remedy  in  the  con« 
^^  Mbditisiona  of  land,  acoompanied  by 
w  dangerons  results  which  seem  inavite- 


ble.  Tb^  nay  say  with  the  JPeraviass, 
^  We  need  no  change,  and  least  of  all  such 
change  as  that  will  bring  ns.^ 

OBDEBS  IN  CHANCERY. 

PRACnCX  IN    THE  PETTY  BAG  OFF1C1&   OF 
THE  COUKT   OP  CHANCERY. 

The  Right  Hon.  Charles  Christopher 
Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  with  the  advice  and  assistaoea 
of  the  Bight  Hon.  Henry  Lord  Langdak» 
Master  of  the  Rolls,  doth  hereby,  in  pursn* 
ance  of  an  Act  of  Pkirliament  made  and 
passed  in  the  Session  of  Parliament  held  in 
the  12th  and  l^h  ^ears  of  the  reign  of  her 
present  Majesty,  intituled  "An  Act  to 
amend  an  Act  to  regidate  certain  Offices  iu 
the  Petty  Bag  in  the  High  Court  of  Chan- 
cery, the  Practice  of  the  Common  Law  Sido 
of  that  Conrt,  and  the  Enrolment  Office  of 
the  said  Court,  and  in  pursuance  of  bSL 
other  powers  enabling  him  iu  this  behalf, 
order  and  direct  that  the  several  orders 
comprised  in  the  general  order  of  the  29th 
Dec.  1848,  which  are  respectively  numbered 
1 1  and  12,  be  and  the  same  are  hereby  ab- 
rogated and  dischaiged.**  * 

Cottbnham,  C. 

LaN GOALS,  M.R. 

Aug.  3,  1849. 

•  The  orders  thus  repealed  are  as  follow : — 
"11.  The  name  and  addition  of  the  prose- 
cutor in  an  action  of  5Ctre  facias  may  he  in- 
serted in  the  writ,  by  adding  after  the  usnal 
words,  '  we  are  given  to  understand  and  be 
informed,*  words  in  the  foUowinff,  viz. : — '  By 
A,  B.,  of,  &c.*  atadng  at  length  the  nam^ 
addition,  and  place  of  residence  of  the  prose* 
cutor. 

*'12.  If  the  name  of  a  prosecutor  be  in- 
serted in  a  writ  of  scire  facias,  the  fiat  of  the 
Attorney-General  for  the  issuing  of  such  writ 
is  not  to  be  filed,  unless  the  same  contains  the 
name  and  address  of  such  prosecutor.** 


LEGAL  EDUCATION* 

UNIVBRaiTY  OV  LOHOOM.  —  QaWTBFiaAVlftS 
OF  PBaFICiKNGY* 

Tb  the  Editor  <(f  the  Legal  Obeerver. 

Sib,— In  a  letter  published  in  your  Observer 
of  the  22nd  of  ^tember  last,  the  writei;.  in 
treating  of  Legal  Education  as  a  means  of  im- 
proving the  Profession,  refers  to  the  new  Char- 
ter d  the  University  of  London*  whereby  the 
Chancellor,  Vice-Cbancellor,  &c^  are  em- 
powered to  grant  certificatea  of  proficiency  to 
candidates. 

M^y  I  he  allowed  to  say  on  Ae  authority  of 
the  Begistrar  of  tl^e  Univeraitj^,  (who  haag&vaa 
»•  permission  to  ma&e  this  use  of  a  commnni* 
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cadon  received  this  morning  from  him  in  con- 
sequence of  the  letter  above  referred  to)»  that 
at  present  the  University  of  London  have  not 
granted  and  do  not  purpose  to  grant  any  certi- 
ficate of  proficiency  to  law  students,  except 
those  who  graduate  in  the  colleges  therewith 
coimected.  Havinff  been  mish3  by  a  false 
hope  myself,  I  am  desirous  of  warning  others 
against  entertaining  such  expectations  of  ho- 
nours.  A  course  of  two  years'  study  is  requi' 
site  to  fit  a  student  to  stand  for  his  B.  A.,  and 
after  a  twelvemonth  from  the  obtaining  that 
degree,  he  may  go  up  for  his  B.  L.  unless, 
therefore,  the  Incorporated  Law  Society,  or 
some  other  authority  apply  to  the  Secretary  of 
State,  to  allow  the  attendance  on  the  regular 
course,  of  lectures  thereat,  to  be  equivalent  to 
an  academical  course  of  study,  I  fear  we  stand 
but  a  poor  chance  of  either  certificates  of  pro- 
ficiency or  degrees  from  the  University  of  Lon- 
don, or  any  oUier  university  :  as  I  believe  the 
Incorporated  Law  Sodetjr  iivs  not  empowered, 
or  do  not  intend,  to  reqmre  any  other  examina- 
tion than  that  which  now  takes  place  for  ad- 
mission. 

B.  B. 


NOTES  ON  THE  CIRCUIT. 


AKCIBNT  CUSTOM* — WATSR  IN  K1NX8. — 
DAMAOK  TO  &|VBE  .AND  ADJOINIKO 
I^AK  08.— XVJPBXCK* 

An  iniportuit  action,  that  of  TWiber  v.  For 
mJ  oaio/Aer/was  tried  before  Mr.  Justice 
Williams,  on.  the  30th  July,  at  B<^mir^  in 
wbi^  compensation  was  sought  to  be  re- 
coi^red  for  an  injurv  sustained  oy  the  pkintifif 
in  consequence  of  toe  defendants  having  dis- 
charged a  large  quantity  of  foul  water  from 
their  mine,  mured  wi^  salts  of  copper,  into 
the.  river  Seaton,  whence  the  pUintiu^s  lands 
were  irngated,  and  from  the  injuriQus  nature 
of  ihe  water  his  crops  were  ipndered  useless: 

The  defence,  besides  that  of  eniovn^nt  for 
2Q  vears«  was  tbat  a  custom  prevuleq  in  Com- 
wau,  entitling  the  owner,  of  a  mine  to  disdbaige 
the  refuse  water  into  any  stream  not  being 
navigable..  Evidence  was. given  to  al^ov^e 
existence  of  the  cusiomi.  but  tbci  learned  judge 
said,  it  seemed  contranr  to  natural  iuatice  that 
such  a  custom  shoula  exists  involving,  as  it 
di4  nothing  more  nor  less  than  this— that  a 
person  being  in  possessioa  of  property  to  its 
full  extent,  it  was  subject  tp  the  invasion  bya 
perfect  stTKO^er  who  had  set  on  foojt  for  his 
own  beoefita  particular  manulactura.  It  was  a 
stcpng  thing,^  beoMise  a  person  setabout  a  work 
for  his  own  profit,  to  au)>jject  another  to  hav^  his 
property  destroy^  to  sny  ^xt)ent»  in  order  that 
the  other  might  work  Ibii^  prope^y  profitably.  It 
si^pured  very  much  qf  aiyu9ti<;e,  and  therdbre 
the  existence  of  the  custom  woiud  Dequira  ex- 
tremely cogent  evidence.  T^e  opera  taet  that 
the  owners  of  mines  had.  in  po}nt  of  truth,  for 
^m^,V»w)^r  44,  years  exercised  this  sort 
or^asenynt  of  poUioi^ag  the  streams,  anfl 
cai^mg  ^^nsgs,to.9yie|%  ^fat  to  be  ii^vad  J 


with  a  considerable  degree  of  cantion.  If  they 
thought  that,  through  a  feeling  of  good  natore, 
a  man  who  had  sustained  an  injury  had  not 
complained,  because  he  had  not  wished  to  in- 
terfere with  a  small  matter  whieh  wh  for  the 
general  benefit  of  the  county,  that  would  carry 
the  case  no  way  at  all;  or,  if  they  thought  it 
was  done  because  a  man  had  conflicdng  in- 
terests, having,  perhaps,  a  mine  himself,  or 
if  there  had  been  acquiescence,  which  ww 
fairly  attributable  to  anything  but  an  acquies- 
cence to  a  right  which  it  was  impossible  to 
resist,  it  would  be  of  no  value  at  alL  hi  or^er 
to  be  of  vidue,  the  exercise  of  this  qman  privi- 
lege must  have  been  shown  to  have  existrd  ai 
otright,  because  conferred  by  a  custom.  The 
most  important  class  of  proof  was  wanting— 
a  case  where  it  bad  been  shown  that  there  bid 
been  an  injury  sustained,  compensaikm  soi^ht, 
but  euccensfully  resisted  on  the  ground  of  iti 
being  matter  of  right  The  jury  would  desert 
their  duty  if  they  took  into  tlieir  considentioD 
the  ccmsaquenoes  of  their  verdict. 

The  jury  retired,  and  after  five  hours'  de- 
liberation  presented  themselvea  before  the 
judge,  stating  there  was  no  chance  of  their 
agreeing  upon  a  verdiet,  as  they  were  equaUj 
divided.  The  Judge  said,  they  must  again  re- 
tire, and  in  about  an  hour  sent  for  themi  and 
asked  if  they  had  agnsed.  They  said  they  had 
not»  and  in  truth  had  not  mentioned  the  sub- 
ject sinoe,  as  it  was  of  no  use.  Thoy  were  con* 
sequently  then  discharged. 


30U€rrOR8'  COSrrS  as  MORTGAGSEa 

In  a  suit  (mentioned  by  a  Correspondent) 
for  the  administration  of  an  estate,  we  think 
that  Ijwhere  a  solicitor  is  the  mortgagee  and 
acts  profeesioally  for  himself  and  o^er  defend- 
ants, he  is  entitled  to  his  full  costa*  This  case 
is  not  within  the  rule  aa  tp  the.c^ta  of  solid- 
tore  who  are.executore  jot  trustees^ 


DissdLcndNS  op  professional 

t^ARTOERSHIPS. 

From  Ud  Octi  to  (kt.  igih,  1849,  hoik  ts- 
ekuive,  wffk  dates  when  fftuettei', 
Caarke,  yfiOmm,  aod  Robert  B%^  Qarite, 
Thetford,  Attoineys  ao4  iSoUcit^ra..   October 

Corner,  BidwaH,  and  Robert  Vttmp  White^ 
combe,  fiinpiiwbam,  Attoroef i^  Sqliotors^  end 
Conveyanceia*  Qct,  6. '    . 

Veliy,.Awist^a  Charles,  John  Cunniagton, 
and  Augustus  .Cunniugton,  Braintves,  Attor- 
neys, Salicitars»>  and  Convejaposiiiy  tofffU 
regards  the  saidJo^m  CuniU9gtqpi..,.OctiO« 


FKRPBTUAI'COMUISSIONBRS. 

wl$kd9Afmkmgt»9i^  '. 
Buniiy,'  Henry,  Ndrtmiyi  iaiaaB  lor  the 
countyjof  Berks.  ^Oet.  9^  ' 
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WeUesley  v.  WeUesley,  Momington  v.  Afor. 
nington.    July  \2,  13,  14,  21,  1849. 

PRAGTIOB.  —  BUPPLBMENTAL  BILL. —  PAR- 
TUS.— CONSTBUCTIVB  NOTICE  OF  FOR- 
MER DBBD. — RIGHT  TO  ANNUITY. 

When  a  party  ha»  been  vohmtarUf  diemissed 
by  the  piamtiff,  he  may  be  brought  back 
before  the  Court  by  supplemental  biU,  secus, 
where  the  party  obtains  his  own  dismissal. 

Where  the  solicitor  to  the  contracting  party 
in  a  deed  of  separation  was  also  solicitor  to 
the  son,  and  acted  on  behalf  ^f  ^l^  parties 
in  preparing  a  deed  barring  the  entail  of\ 
famUy  estates :  Held,  that  this  constituted 
sufi^ent  notice  to  the  son  of  an  annuity 
granted  by  the  deed  of  separation. 

Upon  the  separation  of  Lord  and  Lady 
Mortiinf^;ton,  in  Jane,  1834,  articles  were  ex- 
ecuted whereby  Lord  Mornington  agreed  nrithin 
one  ^ear  to  secure  to  f^ady  Mornington  an 
annnity  of  1,000/.  b^  charging  his  freehold 
estates,  or  by  investing  an  ade(]uate  sum  of 
nioney,  or  by  the  best  means  in  his  power.  In 
December,  1834,  Lord  Momington  and  his 
son  barred  the  entail  to  ^eir  estates,  and  con^ 
▼eyed  them  to  trustees  td  raise  the  sum  of 
462,000/.  to  pay  off  inccimbhinces,  and  afters- 
wards  to  secure  to  Lord  Wellesley  an  annuity 
during  his  felthei^s  life,  and  the  estAtes  weta  to 
be  limited  to  such  uses  as  they  should  jointly 
appoint,  and  m  default  of  such  appointment  to 
Lord  Mortiington  for  life  with  remainder  over 
to  hii  son  absolutely,  if  he  survived  his  father, 
and  if  not  in  tail  male.  There  was  also  a 
power  fot  Lord  Momington  to  jointure  his 
present  or  any  future  Wife  not  exceeding  I,500{. 
a-year.  The  original  suit  was  instituted  against 
Lord  Momington  and  Lorfl  Wellcslej«  in  13,39, 
to  have  it  declared  that  Lady  Mommgton  was 
entitled  to  the  annuity  of  l,000l  out  of  her 
husband'^  estate,  but  the  son  had  .been  dis- 
missed  hy  the  plaintiff.  A  demurrer  to  the 
bin  for  want  of  parties  having  been  allowed,  a 
supplemental  bill  wasilled  making  Lor^  Wet* 
lesley  atid  severkHneQinbraficisl^  partietf. 

Rolf^  WHooqk,  and  FreeUng^  for  Lady  Mor* 
lungtoh';  AMe//,  Lib^,'and  NttHer,  for  LorB 
WeDe^,  eonteBded  that  as  their  i^li^hl  had 
been  dismissed  he  could  not  be  made  a  party 
by  stipi^l^miental  sott,  and  ihat  he  had  tio  notice 
of  the'  artfdi^  •  Matins,  and  Baggalktyi  for 
Lord  Motbiuj^oti  ;  Cooper,  C^andtessi  Sehom- 
berg;  BeUaniCookt,  and  Sidebbtham,  for  the 
incnmbrancen, 

Ths'1Pbfe^iUme«2l6p 'said,  thai  the  dieetMon 
in  Wellesley  v.  WeUesley,  6  Sim.  497 ;  4  Myl. 
&  OJ  5ft«v-  tima^  goirerh  this  ease.  Lord  W* 
l«8ley.  having  bten  vohintatlly  dismissed  by 
thftilaimiff^  jhe  .w^  ndi  boUn^by  tflat.acty  aan 
might  at  any  time  amend  mMlmalu  him.again.a 
imr-^  ^  The  icmft  ,«8#>««9^MI);i  diffsv^pt  fi«m 
that  of  ^LoHwr  T.  Holeombe,  8  8iiB^  7^.;  .11 


Sinu  71;  for  then  the  party  moved  to  dismiss 
for  want  of  prosecution,  and  after  such  an 
order  had  been  made,  the  plaintiff  asked  to 
bring  the  party  again  before  the  Court,  which 
was  refusea.  Then  as  to  the  notice  to  Lord 
WelJesley,  it  appeared  that  Lord  Mornington's 
solicitor  had  acted  for  him  in  the  matter  of  the 
separation,  and  also  for  Lord  Wellesley,  and 
that  what  took  phice  ^-as  suggested  by  him ; 
there  was  consequently  sufficient  notice  of  the 
articles.  The  decree  would  therefore  be  in  the 
terms  asked,  and  a  declaration  made  that  Lady 
Momington  had  acquired  a  right  to  have  the 
provisions  of  the  deed  of  June,  1834,  carried 
out  by  Lord  Wellesley.  under  that  of  Decem- 
ber, 1834. 

«Ptce-€^«tceIlot  ItnlsAt  Mvut. 

Carrington  v.  Pell  and  another.    July  23, 1 849. 

EVIDENCE.— POST-DATED  CHEOUB. — STAMP. 

The  Court  rejected  the  etfidence  of  a  d^end- 
ant  on  behaff  of  another  dtfendant  in  a 
suit  for  the  delivery  up  qf  a  chemte  for 
cancellation,  where  it  appeared  that  the 
latter  only  derived  his  interest  in  the  same 
through  the  farmer:  and  the  cheque  being 
post-dated  and  not  stamped,  the  biU  was 
dismissed,  but  without  costs  on  either  side. 
The  plaintiff  emploj'ed  one  Mulliner  to  look 
out  for  norses  in'  the  countrv,  wb©  bought  a 
black  horse  from  the  defendant,  agreeing  to 
give  a  chesnnt  horse  and  a  eheqoe  for  701. 
The  defendant,  however,  refiised  10  aceept  the  • 
chesnut  horse,  but,  opon  a  purchaser  bemg 
found,  received  the  45/.  paid  for  the  same. 
On  giving  the  cheque  for  7^/.;  the  plaintiff 
stated  he  had  no  cash  at  that  moment  at  liia 
banker's,  and  therefore  di^d  it  several  days 
afte^  the  day  on  which'  it  was  drffwn.  The 
cheque  t^s  returned  from  Messrs.  Ransom  i& 
Co.  With  ••  no  account'*  wtitteri  across  it.  The 
plwntiffaHeged  that  an' agreement  was  there- 
upon made,  that  if  the  cheque  were  not  paid 
wtthin  she  weeks,  the' defendant  was  to  keep 
the  Wack  liorse  and'aiso  the  45l.,  and  the 
cheque  should  be  delivered  op.  1%*  deftnd- 
ant,  hoi*evcr,  by  hit  ansti^i  stated  thai  the 
cheque  was  fetahied  by  Mm  fpr  the  keep  of 
the  atitmal  and  for  any  loss  which  he  imgh* 
suffer  by  a  re-sale.  The  hdrse  was  aftem^ards, 
having  contracted  "disleis^,  aoM  at  Tatter- 
sairs  for  25/.  The  d^fendiant  then  passed  the 
cheque  to  a  Mr.  Jackson,  who  broaght  aft 
action  to'  reco^*er  the  amount, 'the  defendsfnt ' 
being  atto^neV,  ind  WaM  alto  ^xtmrinifti  elided  • 
an  ortTer  on  behalf  bf  Mi'.  Jaclcsbnj  bUfflfhtihe 
trial  a  hbnsult  was  itlte^ed;  fhfe  *aWidathl|t>iff 
the' cheque  hav^ttg^Pi**^'^*^  fh>hi  the'^dWice* 
This  bilr^a^  rtierefoirc  l^for  lhe*«Wltijty  ttj^' 
of  the  cheque  td  be  dihcelttA  '  '  '  '^'  *  ' 
.  mgrani  knd  mMiMif  to/t  the'tilaiWaP; 
MaKnstind  R«r6«>/*;i'fe^'ihe  d^nflWt  i|hat. 
000,  ^topoHidiatmf^  Mt^ifit'Mtl^tX  'Ite'^M^ 
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fendant  Pell,  citing  Lord  Denman's  Act,! 
{Jo  hi  Vict.  c.  85,)  and  Wwd  v.  Rowolife, 
6  Hare,  183 ;  Russell  and  T.  H.  Terrell  for  the 
defendant  Pell. 

The  Vtce-Chttncelhr  rejected  the  endence  of 
Mr.  Pell,  as  Mr..  Jackson  had  no  interest, 
except  on  hehalf  of  the  former.  As  the  cheque 
has  not  been  stamped  and  the  plaintiff  had 
thereby  violated  the  Stamp  Act,  he  was  dis- 
qualified from  seeking  equitable  relief  respect- 
ing it,  and  the  bUl  would  therefore  be  dismissed 
without  costs  on  either  side  and  without  pre- 
judice to  any  action. 

Regina  r.  Bowen.    June,  14,  1849. 

INDICTMENT. — FALSE   PRETENCES.—  AFTER 
TRIAL. 

Held,  after  verdict,  that  an  indictment  charg- 
ing ^  that  the  defendant  falsely  jn^tended  to 
certain  persons  therein  named,  that  he  had 
sued  out  a  tcrii  of  right  in  which  they  were 
interested^  with  intent  to  defraud  them,  is 
good. 

Uusre,  whether  vpon  demurrer  it  could  be 


supported  according  to  Reg.  t,  Hendersoa 
2  Mood.  C.  C,  c,  192  ? 

The  indictment  in  this  case  charged,  that 
the  defendant  ialselv  pretended  to  ovtain  per- 
sons therein  named,  that  he  had  sued  out  a 
writ  of  right  in  which  they  were  interested, 
with  the  intention  to  defraud  them.  The  de- 
fendant having  been  found  guilty,  a  rule  aw 
had  been  obtained  in  arrest  of  jadgmeiit  and 
foi  a  new  trial. 

P.  Thompson,  in  support  of  the  rale,  con- 
tended, that  as  the  indictment  did  not  allege 
that  the  prisoner  made  the  false  represcntaton 
knowing  it  to  be  false,  it  was  defective:  citing 
Regina  v.  Henderson,  2  Mood.  C.  C,  c  192. 

Townsend  and  Benson,  contriL 

The  Court  held,  that  the  indictment  after  tct- 
diet  was  good.  The  case  of  Regina  v.  Henderm^ 
dted  at  bar,  came  on  upon  demurrer,  and  there 
appeared  an  oversight  in  not  having  called  the 
attention  of  the  Court  to  to  the  word  "  knov- 
ingly  "  in  the  statute  7  &  8  Geo.  4,  c.  29.  As, 
however,  Mr.  Justice  Wightmaa,  who  preoded 
at  the  trial,  was  not  satisfied  with  the  verdict, 
there  would  he  a  new  trial  upon  payment  bf 
the  defendant  of  costs. 
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dowcki  of  (SommiHt  lafB^ 

PRACTICE, 

[Conchided  from  oar  last  number.] 

JUDGMENT  AS  IN  CASE  OP  NONSUIT. 

Where  a  peremptory  undertaking  to  pro- 
ceed to  trial  at  a  particular  sittings  is  given,  and 
the  cause  is  duly  enterad  for  those  sittings,  but 
it  is  made  a  remanet  by  the  Court,  that  is  not 
a  breach  of  the  plaintiff's  undertaking,  and, 
therefore,  the  defendant  is  not  entitled  to  judg- 
aaent  as  in  case  of  nonsuit.  Rizzi  v.  Folettiy  5 
D.  &  L.  808. 

Case  eited  in  the  jvdfoieat :  Landey  v.  Da* 
lN>arg,l4M.&  W.  295;  3D.AL. 80. 

ixntAV. 

SmAJUUnU,4. 

JURISDICTION  OF  JUDGE. 

Sm  Appeal;  Stay  qf  Proeeedki§M. 

LrMITATIOKS,  STATUTE   OP. 

!•  Payment  of  hUerestr^n  an  action  by  an 
•xecntor,  for  money  lent  by  his  testatrix  to  the 
daSendant,  more  than  six  yeats  before  the  com- 
mBocma/BiA  of  the  siut,  to  which  there  wms  a 
plea  of  theJScatafeeof  Ijiraitetinns,  it  was  proved, 
that,  within  six  years  before  the  commence- 
ment  of  the  suit,  ttie  plaintiff  filed  a  bill  against 
tin  deCendant  for  a  discovery  and  aoeoun^  end 
the  defendant  in  biB  ansieer  admitted  the  p^ 
mpt  bf  iuBi  |Q  tbe.testatns  of  baUkyeaily  piqr- 


ments  of  Bl,  10s.  each,  down  to  a  period  vithlB 
the  six  years  ;  but  alleged  that  they  were  paid, 
not  as  interest  upon  a  debt,  but  bjr  way  of  an- 
nuity for  the  life  of  the  testatrix,  in  pursuancj 
of  an  agreement  made  between  them  at  a  perioa 
when  the  testatrix  gave  the  defendant  a  sum  of 
340/. :  Held,  that  the  jury  were  at  Ubertjrto 
reject  the  latter  part  of  the  statement,  and  tbat 
the  answer  might  be  construed  by  them  voadj 
as  admitting  the  payment  of  the  money,  m 
that  the  appropriation  of  it,  as  interest  upoathe 
debt  sued  upon,  might  be  proved  by  other  eii- 
dence.    BaUdon  v.  Walton,  I  Exch.  B.  617- 

Cue  olt»d  in  the  judgmeat:  Watata  t.  Toep* 
kins,  S  Cr.,  H..  &  R.  7f3. 

2.  Contraot  for  sale  qfstodt.-^A.taatntiUs 
iIm  Bale  of  stock,  exefaequer  bills,  and  secvitia 
of  that  descriptioB,  m  iMda  the  propof 
peases  by  dehvery,  is  not  wiOitn  the  17tii  smL 
of  the  Statute  of  Franda,  29  Car. «,  c  8.  * 
selihte  r.  Siggers,  1  Exch.  R.  8fi«. 

Dee  Aimtmdmemt,  4. 

MARRIED   WOMAN. 

1.  u<cifc«owfcd>OTe»/o/A«i.--Thc  Court  per- 
mitted an  acknowledgsamit  of  a  nanied  vo- 
mao,  made  in  India,  under  the  3  &  4  Wo.  i 
c.  74,  to  be  received,  on  producieg  awnft* 
certificate  of  a  raicrtor  ntt/t/orw  pfifstr^  thst  thi 
person,  befotewhom  the  affidavit  efackaov- 
ledgment  was  made,  was  a  justice  of  tbe  peue; 
there  being  po  mtaru  ft  the  piece  of  ackaof- 
ledgment.    In  re  DoZey,  (  D.  k  L  233. 
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2.  AtknowMgment  of  deed, — The  Court  per- 
mitted an  ftflBdavit  of  verifieatioB  of  an  ackiiow- 
kdi^ment  by  a  married  woman  to  bar  her 
dower  before  commitstoners,  to  be  receired  by 
the  officers  of  the  Court;  although  written  on 
paper,  instead  of  parchment  Eseparte  Carr,  6 
D.  &  L.  4S8. 

3.  Acknowledgment  —  Altboafi^h  a  British 
consul  in  a  foreign  conntry  hae  not  power  per 
se  to  administer  oaths  of  verification  of  the  pro- 
ceedings before  a  commisaton  mider  the  3 
&  4  Wm,  4,  c.  74,  t.  83 ;  yet  if  a  notary  public 
in  the  foreign  country  certifiy  that  by  the  laws 
of  the  country  the  British  consul  has  power  to 
adminieler  an  oath,  an  affidavit  of  veri^cation 
made  before  the  consul  will  be  received.  Ex- 
parte  Hutekinson,  5  D.  &  L.  523. 

MISNOMKE. 

1.  It  is  no  ground  for  setting  aside  a  writ  of 
summoos  that  it  is  framed  as  ap/uriej  writ*  when 
the  precipe  is,  for  an  akas,  or  that  it  is  issued 
against  Baron  A„  without  stating  his  christian 
same.     WeiU  v.  iSi^ieU.  4  C.  B.  750. 

3.  A  prteoipe  bong  obtuned  for  an  alias 
writ,  a  phtriee  warn  by  miatake  issued :  Held,  to 
be  no  ground  for  setting  aside  the  pbnies, 
WeUs  V.  hord  Sufieid,  5  D.  &  L.  177. 

3.  A  writ  described  a  defendant  as  "the 
Right  Hon.  Baron  Suffield/'  his  true  descrip- 
tion being  "  the  Right  Hon.  I^waril  Vernon 
Harbord,  Baron  Suffield;"  the  Court  refused 
to  set  sside  the  process  on  that  gvouad.  fVoUs 
V.  Lord  SuffiM,  5  D.  &  L.  ^71. 

NEW  TRIAL. 

In  an  action  bv  an  allottee  in  a  projected 
railway,  upon  the  failure  of  the  scLeme,  for  the 
recovery  of  his  deposit,  where  he  had  executed 
the  usual  subscribers'  deed,  there  being  no  evi- 
dence that  such  execution  was  obtained  by 
fraud,  the  defendant,  under  the  direction  of 
the  judge,  obtained  a  verdict :  Hetd,  that  as  the 
plaintiff  should  have  been  nonsuited,  a  rule  for 
a  new  trial  o^ght  not  to  be  granted,  although 
some  observations  made  by  the  learned  judge 
to  the  jury,  as  to  what  woiud  constitute  fraud, 
might  not  be  kwdly  correct ;  but  in  such  a 
case  the  Court  wiB  grant  a  rule  to  enter  a  non- 
suit.   Munson  v.  fooock,  1  £xch.  R.  796. 

170TICB  OP  TKIKU 

1.  It  is  so  objectioB  to  a  notice  of  trial  that 
it  is  givm  after  the  cause  has  been  set  down 
for  trisL     QisMfor  v.  Pycrqft,  5  D.  &  L.  554. 

2.  A  notice  of  trial  purporting  to  be  a  oon- 
timiance  only  of  a  former  notice,  but  deiivend 
in  soffieisnt  time  to  be  of  avail  if  it  had  bssn 
an  original  notice,  was  held  to  be  good  as  an 
original  notice.  Qmger  t.  Fycrofty  6  D.  &  L, 
554. 

3.  Thoformofanoticaoftnaiioinnuilsnal, 
if  it  be  delivered  in  time,  andl  clearly  Mid  «»• 
9BssCiomiblf  informs  the  defendant  that  the 
pinntUF  intsnds  to  pineeed  to  trial  at  a««rtaln 
ipeeiflai  tea.  Hmgar  t.  Ffforefi,  bH.kh. 
554. 

€sse  elte*  in  the  jadcmsat :  Tyts  v^Btewatoa, 
fW,Bl.l«9B. 


NULLITY. 

1.  A  judge  at  chambers  having  made  an 
order  to  set  aside  the  verdict  for  the  |)laintiff 
on  a  writ  of  trial,  on  the  ground  of  an  insuffi- 
cient notice  of  trial :  Heldy  that  the  judge's 
order  was  an  irregularity  only,  and  not  a  nullity; 
and,  therefore,  might  be  waived.  Orgill  v. 
BeU,  5  D.  &  L.  217. 

2.  Where  an  incorrect  copy  of  a  writ  of 
summons  was  served  as  if  tested  on  a  Sunday, 
but  the  writ  itsdf  was  regular :  Held,  that  the 
defendant  was  not  bound  to  treat  the  proceed- 
ings as  a  mere  nullity,  although  the  plaintiff 
had  taken  no  subsequent  steps;  but  might 
come  to  set  the  copy  and  service  aside.  Corrall 
V.  Foulkes,  5  D.  &  L  590. 

NUL  TIBL   RBCORD. 

1.  It  is  necessary,  in  order  to  try  the  issue 
joined  on  a  plea  of  nul  tiel  record,  that  the  issUte 
roll  should  be  made  ap  and  carried  in,  not- 
withstanding the  Reg.  Gen.,  U.  T.,  2  Wm.  4, 
pt.  iL  r.  15.  Jackson  v.  Oates,  5  D.  &  L. 
231. 

2.  In  a  declaration  on  |i  replevin  bond,  it 
was  alleged  that  A.  H,  (the  plaintiff  in  replevin) 
levied  lus  plaint  in  the  County  Court  against 
the  present  plaintiff,  and  that  it  was  adjud^d 
that  A.  H.  should  take  nothing  by  his  plaint 
The  defendant  pleaded  nul  tiel  record.  Issue 
was  joined  on  this  plea,  and  the  plaintiff  pro- 
duced an  entry  from  the  County  Court  book, 
in  which  the  entry  was  as  to  the  plaint  "  struck 
out  for  want  of  jurisdiction,  on  the  ground  of 
a  disputed  title  liaving  been  sworn  to :"  Held, 
that  this  entry  did  not  support  the  averment  in 
the  declaration.  7Vi66y  v.  Stanhope,  5  D«  &  L. 
781;  TMg  V.  Fisher,  lb.  7S3. 

OUTLAWRY. 

It  is  not  necessary,  in  proceeding  by  writ  of 
error  to  reverse  a  judgment  of  outlawry  on 
mesne  process,  that  there  should  be  an  affidavit 
that  the  attorney  suing  out  the  writ,  is  duly 
authorized  by  the  outlaw. 

Nor  is  it  necessary  that  an  appearance  by 
the  outlaw  should  be  entered  previous  to  auin^ 
out  the  writ    ComewaU  v.  Ives,  5  D.  &  L.  399« 

See  Appearance, 

OYWM* 

The  mis  tftutt  where  overis  demanded,  the 
defendant  has  the  snme  Ume  to  plead  after  it 
is  granted,  as  be  had  at  the  time  of  «bo  de- 
mand, applies  in  respect  of  pleas  in  abatement 
as  well  as  of  pleat  in  bar.  Ksr/boi  v.  Edwards, 
5  D.  &  L.  24S. 

PAUPsn. 
A  plahitiff  suing  in  fonnd  pauperis,  may  eza. 
cute  a  release  of  Sie  cause  or  action  to  the  de« 
fondant,  without  tho  consent  or  knowledge  of 
iHsattomy;  if  it  be  done  5on^/(<P  with  a  view 
toaelda  the  actassi,  and  not  frani  any  intention' 
tedisptive  theattotney  of  Us  costs. 

Hio  06nrt  refused  to  set  aside  a  release  pom 
dmwem  amtmumee  in  a  panpsr  cansc^  on  tSsm 
'  tfantthejpeleaie  had  been  givanwithoat 
Of  liio  flaialilFo  «li 
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tornej;  whiere  it  appeared  to  bave-  executed  in 
pursuance  of  a  bona  fide  arrangement  between 
tbe  plaintiff  and  the  defendant  to  settle  the  ac- 
tion, and  without  any  collusion  on  their  part  to 
deprive  the  attorney  of  hi9  costs.  Jbaei  v.  Bon- 
ner, 5  D.  &  L.  7 13. 

FItlSONBB. 

';  A  defendant  in  execution  under  a  writ  of  tx- 
tent  at  the  suit  of  the  Crown^  whb  has  been 
taken  from  prison  under  an  order  of  the  Com- 
missioners of  Excise  for  the  purpose  of  giv^og 
evidence,  without  any  writ  or  other  process 
being  issued,  and  after  giving  such  e^dence, 
has  been  re-conveyed  back  to  prison,  I's  not  en- 
titled to  his  discharge ;  as  even  assmifing  it  to' 
amount  to  a  vohmtarv  escape,  the.  Crdwn  had 
power  to  retake  and  detail  hhk  in  custody 
under  the  original  writ.  Reg,  r.  It^tdn,  5' p. 
&L.  750. 

Case  cited  ia  tbe  jndginebt :  A'aon.,  Savile,  t9. 

PRIVILBGB   OF  PAJILIAMKNT.    ' 

A  member  of  the  House  of  Commons,  is  pri- 
vileged from  arrest  under  a  ca«  ea.  for  .40  dAva 
after  each  meeting  of  parliament.  And  the 
pirivilcge  is  eq pally  applicable  to  the  meeting  of 
a  new  pop-Uament  afler  a  dissolution,  as  to  the 
meeting  of  a  parliament  after  a  prorogation, 
Goudy  V.  Duneoyifie,  5  p.  &  L.  ^09. 
.  Case  cited  in  tbe  judgment:  Atbol  v.  ^arl  of 
Derby, «  Let.  r«. 

Htocsaa. 

See  JVHt  of  Summoni. 

QUO   WAttHANTO. 

.  Premoua  to  the  passing  of  the  -^  &  ^  Wnv  .4, 
c.  76,  the  mayor  for  the  time  beiq^,  of  a^ 
Iwrough  oorporate^. named  in  fchiidole .i^y of 
thai  act,  held  and  exercUed  the  o.^ce  of  ooipnec 
alao  for  ^he  borough.  Subsequent  to  that 
Bdt^  the  boroqgh  petitioned  for  and. obtained .& 
serrate  Court  of  Quarter  Seasipnfiy.ymd  ap*- 
pomted  a  coroner  nnder.  the  ^^od  .^eetion'"of 
tbfkt  act :  Heidi  on  motion  (o  obtain  j^he  costs 
of  an  information-,  in  the  nature  of  ^  quo  toar^ 
ranto,  brought  to  try  the  ri^ht  to  tbfit  office^ 
that  it  was  not  an  "  oliice"  within  the  meaning 
of  9  Anne,  c.  2t>,  )A.'5,  so  as  to''iti<!ine  the  re- 
lator to  tnnits,  on  Jttd|^ent^Jbt  the:eit»wm  . 

Aw  '^^Okie*' 'to oome wifibm  ttebeaningtof 
the 9 Anne^ie. M;iB«  1^4,  iqi^;&^4noat.be.m ae** 
parato^fioe.  Rc^wv.OriaiiyUa^^i  D^&L* 
ftdrf  •      '     •»         :•  ...  M   .-...'   ..J     >:■  >•  -^   J  •• 

'  Where  iTrule  U  eoUn^'by  <sMitfeto<;1i  fl  ito 
the  Common  Pleas,  notwithstandiog  #Uch  con- 
■ttitv  the' praetiee  to  atm  the  «niaMed>mle. 
Batty  V.  Mi&fiott;  5  B.8e  L.  47Tt '    - 

'  it  Ptaikitjf  Ut<^  d  doiht^til  'ted^y.  -^ 
IliieCoon  refuaed  to  aeta^t'de  t  Vnfe'Vhicfi 
had  been, made  absdlnt^  fbt't"Jtt.'t)|%t;igiihiat 
fbtm^  nienftlbelrs  otaban'kfog^cb.'parthertrhib, 
tinder  the  t /Geo'.  4/^  46.  g:^i^,WAft.gHiutm 

tdoikl  1^  ftd^iKeU  tb'iiAiictoe'theW  6f  h!i 


holding  a  collateral  ae^niky  ttpen  property  be- 
Ipngtnit  to  the  bank,  whieb»  it  wis  Mieved, 
mi^t,  by  management  and  caie>  be  mads  pnn 
dnetive  to  an  amount  ezceedinff  the  jadginnt- 
debt  Field  v.  Maekengie,  4  a  B.  7%^  i  S.C. 
5.D.  &ii.348. 

a.  Fcrraierpartnerf.— Under  the  7  Geo.  4,  c 
46,  s.  13,  a  party^movinf  for  a  acLfu.  ia  order 
to  'have  eiecotiott  ngaiDal  former  membeit  of  1 
bai^kinff  company*  on  a  judgment  against  tbe 
Roisieied  officer,  muat  show  that  be  has  made 
snbatantial  and  bond  fide  et^mvoan  to  obtna 
an  nvailablo  eaecutioa  a^ainat  the  jnemhers  for 
the  tiboe  being ;  and  the  Ck>nrt  will  decide,  on 
the  UMtion)  .wbetber  auffioent  diligence  ba 
been  need  inthe  particnlar caacw   .  • 

It  ie  hot  neeeasnry  that  execolion  ahonld  fim 
be  issued  against,  all  the  members  for  the  time 
bang-'}VUde,C.3,,ituhUante.  S^ht evidence 
that  ihe  parties  sought  to  be  charged  af  sikh, 
were  members  at  the  time  of  the  contract,  viR 
suffice  to  induce  the  Court  to  grant  a  rule  for 
a  sei,  fit.  against  them,  in  the  absence  of  ifi- 
davits  on  their  part  negativing  the  ^Kts  eonsti- 
tuttug  their  Kaoility.  'ITie  Court'  refowd  to 
allow  the  rule  nisi  to  be  drawn  np  for  an  etdier 
day  than  by  the  ordinary  practice  it  wooM  be 
drawn  up,  u|>on  a  ^dggestion  thtit  tbe  period 
limited  by  the  statute  for  proceedings  a^uotf 
fwraer  members,  had  nearly  expired.  Field  r. 
Hhekemie,  4  C.  B.  705, 

S.  Where  a  rule  obtained  by  a  defento 
had  been  disehained  with  «Mla,  and  the  coiti 
taxed  on  the  Master's  allocatur,,  and  more 
than  a  year  and  a  day  .after  the.  allocatur,  the 
plaiotiflr  isaued.  a  co.  a&.  v^n  at.i  Jitld,  oo 
motion  to  set  aside  the  ca,  90.,  and  to  dischaiie 
the  defendant,  out  of  custody,  that  the  proceed* 
logs  were  regular,  and  that  it  was  not  oeces* 
sary  that  the  plaiintiff  should  liavte  issued  a  set. 
fd.p  Ot  obtained  the  leave  of  theCdfUrt  to  issue 
execu^ni'   In  re  Sooner  v.  Favne,  5  D.  &  L 

4.  Where  a  t^le  of  Ctfnrt  for  payment  of 
money  is  ^ore'th^n  a  year  and  a  day  M,  itii 
nqt  necessary  to'  ^ue  but  a  9di,fit,  or  to  obuin 
the  le^re  df  tlie  Court,  before  suing  out  execn- 
tion  o'l^on  it,  by  virtue  of  I  &  2  Vict.  c.  110,  t 
10,  ,In  re  Spooner  v.  Poyiie,  5  D.  &  L,  310. 
'  S."  'A  Wrh  of  etfi,  fa.  on  a  judgment  recorer- 
ed  a^inst  a  public  officer  of  a  oankiog  con- 
pah^y,  under,  the  7  Geo,  4,'  c.  46,  alleged 
that  t^;  5;  F.,'  ^at  the  time  of  the  connnence. 
ment  of  the  ^aid  acftion  in  which  the  «ud  jade- 
meht  wasr  so  obtained  as  albrettid,  and  it  tbe 
dme  of  the  recovery  and  giving  of  the  aid 

{'ndginent,  \trfg,  and  from  thence  contiaoillf 
\zt  beeA,'atld  etUl  is,  b  member  <tf  the  said  co- 
pAftner^hip.*^  The  writ  hliiriilg^'been  iswed 
without  leave  of  tbe  Cbuft,  tJie'Coirit  quaibid 
it,  onthe  Mnnd*^hat  tl^e  [Aaihtiff-jn^beob- 
Uiti  ex^cutibh  tiitder  it  agaidat  the  Pjid  C  5. 
f.,adbeiiEiiiri^  thembet  at  the  tt'me  nfiadg- 
ment  recovtrcd,  nlthmljjh  tbtl"lbave"oi  the 
CbMH  to  isii'ae  thtf'Writ'had  ddt'bW  obtained. 
Bank  of  SM/ihUVC^iM^;  rBlirL  377. 
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StCOMD  APPLICATION. 

Fbrmer  rule  in  wrong  party's  namt.— A  judg- 
ment sif^Ded  in  an  action  brought  hy  A,in  the 
name  of  B,,  having  been  aet  aside  bjr  a  judge's 
order,  a  role  nisi  was  obtained  to  rescind  that 
order,  on  the  ground  that  the  summons  upon 
which  it  was  made,  had  been  improperly  alter- 
ed by  the  defendant's  attorney. 

This  role,  which,  by  mistake,  purported  to 
have  been  moved  on  behalf  of  B*,  was  dis- 
charged upon  an  aflBdavitof  B.,  showing  that  the 
rale  had  been  moved  without  any  authority 
from  him,  and  tliat  the  alteration  in  the  sum** 
mons  had  been  made  with  his  sanction :  Held, 
that  a  second  appliostion  frw  the  same  purpose 
might  be  made  on  the  behalf  of  A.^  the  party 
really  interested.     TUt  v,  Dickson,  4  C.  B.  736. 

8SQUKSTRATI0N. 

A  writ  of  seouestration  on  a  judgment 
debt,  at  the  suit  ot  the  plaintiff,  had  issued  in 
April,  1834,  upon  which  the  bishop  had  grant- 
ed his  warrant  of  sequestration.  On  the  1  st  of 
Oct.  1838,  the  1  a^  2  Vict.  c.  liO,  s.  17,  took 
effect  in  Dec.  1839,  and  in  Sept.  1840,  other 
writs  of  sequestration  at  the  suit  of  other  par- 
ties were  sued  out.  and  were  in  the  hands  of 
the  bishop  to  execute :  Hekt,  that  the  Court 
would  not  order  the  bishbp  to  hand  over  the 
iirst-mentianed  writ  in  order  that  the  plaintiffs 
might  indorse  it,  to  levy  the  intereat  as  well. as 
the  debt.     fFatkins  v.  TarpUy,  5  D.  &  L^  296. 

8BBVICB  OV  0]I»B1U 

A  party,  who  obtaina  a  judge's  order,  can 
derive  no  benefit  from  it  unless  it  be  dtttr 
served  upon  his  opponent.  Belcher  v.  ^aoif- 
ned,  4  C.  B.  472. 

SIBtriNG  A8IDB  PROCEEDINGS. 

1.  The  defendant  haying  entere4  i^i  appear- 
ance in;persoQ.  "  C.F.A*  fr.,Duke  of  Bruns- 
wick avd  Lunol^urg,  sued,  as  C.  t^,  4>  f^r 
D'Este,  commonly  called  this  Duke  of  Bruns^ 
wicVV  deliver^  a  plea  to, the  jjjirisdictio^  with 
an  affidavit  of  ven$cation,  respectively  iptv- 
tuled  "C.  F.  -4.  W,,  sovereiant>vkff  of  Bruns- 
wick and  Luneburg,  sued  as  C^,^,A,,W', 
D'£ste,  cotno^nly.  c^ed  the  Pi^e,  o(  Brui;is- 
w'ck.'*    ,  ,.  .'/,'. 

the  plaintiff,  treating  the  plea  zt^  i  AuHity, 
signed  ludgment:  'f  he  Court  refuaed  to  set  aside 
the  juQgmfnt,.  wi|hout  an*  affidavit  of  merits. 
Jfanc/ea.v,  Jhike pj Bru^swicl^^  C^  B..32U 

2.  A  .vi*U  iaaoed  i^  an  action  in^nded  to  ))e 
brought  agflunst  one  John  0»  by  mistakejie- 
scribod  him  as  Henry  G.,  Bf^A  was  served  u|)on 
Henry  Q. ,  '!^  mistake  t>  the  Sfrvit^e  being 
dificoyeredl^  i^S^tiq^  .was  given  to  Jlfeiiry  Gf  not 
to  appear*  ...A.  copy- of  Aolurifs  suninE^on^  w^ 
some  months  lift^nvards-Ht  at  the  residency  ojf 
John  G.^  the  .real  delisn4a^t,  stiU  desqribing 
him  as,  HeQry  Q,  The  fleifepdant  gave,  this 
copy  tQ.He,|iLq;  Cr*,  in  whose  name,  one  JUwi^ 
an  attorn|^y«,fntmd  an,,appearance,;dema9ddi 
a  declaratipn,^anda^r\^ar.()aj(witfifulltkppif't 
ledgfr  tb^t  jthf  .app^SMranc^.  was  n9.appean|npe  i^ 
the  cause)  signedjudgment  of  Won  jprof.  for  want 
of  a  dedhiraiibn :  Tfae  Cd^  s^  M^ejthe  jiiog- 


ment  f«ir  irregularis,  with  costs  to  be  pud  by 
the  attorney.   Belcher  v.  Goodered,  4  C.  B.  472. 

BRBRIFP. 

Where  a  sheriff's  officer  takes  more  than  the 
fees  allowed  under  7  Wm.  4,  and  1  Vict.  c.  55, 
for  executing  a  writ,  the  rule  may  call  upon  the 
sheriff  to  show  cause  why  he  should  not  re- 
turn the  excess,  as  well  upon  his  officer  to  show 
cause  why  a  writ  of  attachment  should  not 
issue  agamst  him,  for  his  contempt  in  receiving 
the  excess. 

Where  the  excess  complained  of  was  charging 
for  remaining  in  possession  a  longer  time  than 
was  necessarv*  and  for  more  men  than  were 
necessary  to  keep  possession,  and  the  affidavits 
were  contradictory,  the  Court  referred  the  mat« 
ter  to  the  Master  for  his  report.  Biake  r. 
Newbum,  5  D.  Jfe  L.  601. 

See  Attachment, 

SPECIAL  CA8B. 

Where  a  special  case  has  been  stated  in  pur- 
suance of  the  3^4  Wm.  4,  C.  4^,  s.  25,  the 
Oourt  win  not  hear  it  argued  if  it  continns  a 
dause  that  (he  Court  may  draw  such  inferences 
as  a  juyy  migtit  draw,  and  the  partita  to  be  at 
liberty  to  turh  the  spebial  case  into  a  speeiy 
verdict  Bn^itrom  v.  Briffhtman,  5  D.  ft  L. 
499. 

STAT   6lf  PR6CBBDIN0S. 

1.  Judye^s  order. — A  judge's  order  staying 
the  proceedings  until  a  given  day,  in  order  to 
afford  time  for  an  apphciicion  to  the  Courts 
does  not  dispense  with  .the  aeaeeaity  of  .th»or« 
dinary  notice  of  motion,  in  order  to  entitle  the 
party  to  have  hie  rtild'  nisi  dnsiwn  up  with  a 
slay  ot  procee^ngs.  Belcher  v.  Oowkred,  4 
C.B.472. 

2.  Jurisdictijort  of  Judge  at  cilamftef«.— 4n  an 
actiou  ilgkinst  a  surety  opon  a  bond  condilidn- 
ed  for  the'doe.  payment  to  the  Receiver  tiene* 
ral  of  all  sum^  received  bv  a  collector  of  as* 
sessed  taxes,  a  judgt  at  cmambers  has  no  aw* 
thosity  to  bi^er  the  proceedings  to  be  stayed 
as  to  ceitain  ite^s  in  the  plaintiff's  particulars 
of  d«m)idd,  Upon  payment  of  the  atnount  iAto 
Court.    Jif^V.  Ha5^rtV4'p.B.  678. 

.  aTMKINO  OUT  CQUNTaw 

1.  Fifth^ndeofH,  T.,  ^  Wwl  4^Whera  « 
jodge  «t  «haiiibetfr  bar  declttitfd  to  make  an 
order,  iit»n'«n*a^ication  nqdcr  thafiM  and 
siitk  ctilea  of  Hiiwry  a^rn^ii  Wm.  4krtQ  slcikt^ 
out  counts  as  being  in  apparent  violation  of 
the  former  rule^ritJie.ooaipeiUnt)  to  the  Court 
to  entertain,  A^  matter.    Orissell  v.  James^  4 

C.B.rSa.,  ..,.. 

.  Cwe.c^liM  m  lilt  jndgmaiit:  Ckolmondeleyv, 

2.  The  pkintiff  cf^rf^fqd  to  purchase  from 
4k  a  s^  ^J\M>  rf^W^e .  q(  biwld^'W  *>.  ^^ 
befc^  an4  W  V^f|*  >  Wl  ^pr  th^  f^tice^  oi^  ^ 
vf^el  bejug  j^ipi^pjefed.according  to  tbetercf^s, 

of  the  ,amf,rac^,..fwid,rw«t«r^d  iP.  W^^  ^m^ 
^)^,t^h^  b^n^,pi;es^|ited  for  acyept^^, thft 
pWn|^^4fc^p4^4o,w:#|t»;pn  .^^q  ^g^^^ 
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AmifHeta fl^pwt  ^Oamrt  Omt^^eommm  imm. 


Wuereopun  fte  dcrendant  vndtttook^  thslp  if 
the  plamtiiF  would  accept  the  hill,-  he,  the  de* 
fendant,  would  abide  by  and  perform  the  award 
of  certain  referees  to  be  appointed  to  determine 
what  should  be  done,  in  case,  on  the  arriral  of 
the  ship  at  Dublin,  the  plaintiff  should  have 
any  cause  of  complaint  against  A,  in  respect  of 
his  performance  of  the  contract.  On  the  ship's 
arrival,  the  referees  awarded  that  a  certain  sum 
was  payable  to  the  plaintiff  on  account  of  defi- 
ciencies in  the  ship. 

The  Court  refused  to  allow  the  plaintiff^  in 
declaring  against  the  defendant  upon  his  guaran- 
tee, to  add  to  a  count  for  non  performance  of 
the  award,  a  count  alleging,  that,  in  considera- 
tion of  the  plaintiff's  accepung  the  bill,  the  de- 
fendant agreed  to  become  personally  responsi- 
ble for  the  due  performance  of  the  contract  by 
A., — ^holding  the  joinder  of  such  counts  to  be 
in  apparent  violation  of  the  fifth  rule  of  H,  T., 
4  Wm.  4.    Fagan  v.  Harrison,  4  C.  B.  909. 

STRIKING   OUT   SLBA8. 

N^ifmrlp  oorreapomdmg  wUk  the  aMrtict.i'^ 
Where  pleas  are  fdaced  which  do  not  coma- 
pond  with  the  abstract  delivered  with  the  sam- 
moas  to  plead  sevesal  matters,  the  proper  mode 
of  taking  the  objection,  it,  by  motion  to  strike 
out  the  pleas.    Flight  v.  Smaie,  4  C.  B.  766. 

TSRM'8   irOTICB. 

When  nec9ssmy, — ^Where,  in  this  Court, 
Ibera  have  been  no  proceedings  within  four 
terms  {or,  in  Queen's  Bench,  within  a  year) 
ttfter  issue  joined,  a  term's  notice  of  the  plain- 
tidfa  intention  to  proceed,  most  be  given  befovs 
be  can  give  notice  of  trial :  it  is  not  enough  to 
Kive  a  term's  notice  of  triaL  TiUsy  t.  ColUms, 
4  C.  B.  758. 

TRIAL  AT  BAR. 

Wrii  of  oeto  vel  decern  tales, — For  defect  of 
yaacon  on  a  trial  at  bar,  a  rule  absolnte  granted 
for  a  writ  of  octo  vel  decern  taies.^Burom  v, 
DeHtnan,  1  Ezch.  R.  769- 

TRIAL. 

QeoNewTrialj  Notice  of  Trial. 

WAIYBR. 

The  direetion  in  reepect  of  the  inlereet  of  the 
sheriff,  in  the  39th  section  of  the  Lands' 
Clauses  Consolidation  Act»  (8  &  9  Vict.  c. 
18,)  is  introduced  for  the  protection  of  the 
party  against  whom  the  interest  would  ope- 
ffate,  and  he  may  therefore  waive  the  protection 
if  he  so  electe. 

A  ray  way  company  having  issued  their  war- 
rant to  the  sheriff  to  summon  a  jury  to  assess 
compensation,  under  the  8  &  9  Vict.  c.  18,  s. 
89»  uie  under-sheriff,  before  whom  the  inqnisi- 
tion  was  to  be  taken,  informed  the  party  whose 
Ittid  was  to  be  assessed,  that,  he,  the  under- 
sheriff,  was  a  shareholder  in  the  rmilway  eom- 
pany :  Held,  that  as  the  partj  dkl  not  obfect, 
oat  proceeded  with  the  inqtnsiitoR  befoivthe 
ttnder-sheriff,  he  nrast  be  taken  to  have  waived 
any^  objection  arising  from  the  interest  ti  the 
imder-sheriff  under  the  statots^  Aptfrfe 
BMklmf,  6  D.  &  L.  5?5. 


WA«SAllT  ^r  ATtVlRMt. 

1.  A  party  may,  by  the  terms  of  the  w- 
rant  of  attorney,  waive  the  necessity  of  an  iffi- 
davit  being  made  of  his  having  been  receodf 
seed  alive,  in  order  to  obtain  leave  to  enter  op 
judgment  after  a  year  and  a  day  have  eh^sea. 
Tripp  V.  Stanley,  5  D.  &  L.  262. 

2.  On  a  motion  to  enter  up  iadgnent  on  an 
old  warrant  of  attorney,  an  aflidavit  that  the 
deponent  has  seen  the  defendant  alive  withis 
three  months,  and  that  he  is  now  residing  tt 
Paris,  is  insufficient,  unless  it  also  state  that 
his  residence  there  is  uoltnowQ.  Tripp  t. 
BtmUu,  5  D.  &  L.  262. 

3.  A  deed  or  other  writing  mnst  be  taken  to 
speak  from  the  time  of  its  execution,  and  v^ 
from  the  date  apparent  on  the  face  of  it 

Therefore,  where  a  wamas  ef  attorney, 
imdcr  seal,  bore  date  tlie  24th  of  Febrmrr. 
1847,  hot  was  not  executed  till  the  SOth  d 
March,  or  deUvered  over  to  the  plaintiff  nntii 
the  29th  of  March,  and  the  defeasance  was  fir 
the  payment  of  the  principal  asm  **  on  the  90l]i 
of  Mareh  next,'*  and  the  plaintiff  issued  e»- 
cution  on  the  30th  of  March,  it  was  held  ^ 
the  execution  was  premature  and  must  be  td 
aside.    Brmwme  ▼.  Jiarf on,  5  D.  &  L.  289. 

CasM  riled  in  tbe  jadgment:  CUytoa'b  can. 
d  Rap.  1  }  Steele  r.  Marc. 4  B.  &  C.27t. 

4.  Upon  motion  to  set  aside  a  warrant  d 
attorney,  the  Court  will  not  determine,  apoa 
affidavit,  theqneation  of  wheldaar  or  not  it  has 
been  given  by  way  of  fraudulent  prelcRsre. 
Browne  v.  Bmrtm,  S  D.  &  U  289- 

6.  Ar  exectttion  for  more  than  the  sbis 
reallv  due,  but  not  for  more  tiann  the  somaap 
thonzed  by  a  warrant  of  attorney,  will  only  be 
set  aside  pro  tanto  for  the  excess.  Browner* 
Barfoii,  5  D.  &  L.  289. 

6.  On  motion  to  enter  up  judgment  en  m 
old  warrant  of  attorne3r,  it  appeared  that  the 
warrant  of  attorney,  which  was  joint,  was  f?tm 
to  A,  B.  and  C.  D.,  "  public  oflkera  of  tbe 
Yorkshire  Banldng  Company,"  but  not  to 
them  as  pnbKc  officers.  The  defeasance 
showed  that  the  objeeit  of  the  warrant  of  at- 
torney was  to  secure  to  the  piaintift,  as  pablic 
officers,  money  therein  specified  to  have  bea 
lent  by  them  as  pnblic  officers  to  de(endanti» 
and  such  further  sum  as  the  banking  compavy 
might  i^vance.  The  affidavits  showed  the 
original  debt  to  be  nnpMl,  and  a  further  nn 
to  have  been  advanced  by  the  banking  esm* 
pany,  but  did  not  allege  the  debt  to  be  ttS 
owing  to  tlxe  plaintiffii,  one  of  them  baring 
ceased  to  be  a  public  officer.  The  Cooit  per- 
mitted the  banking  company  to  enter  up  m- 
ment  in  the  names  of  A.  B.  and  C.  D. « 
individuals. 

The  affidavit  stated  the  dtfendaalv  to  he 
alire,  having  seen  and  conversed  with  t*o « 
them,  and  •'  been  in  company  with  "  the  AW 
on  a  recent  day :  HeUl,  sufficient  Hmfsrsf- 
Barf*©,  5  D.  fr  L.  390.  . 

7.  A  warrant  of  attorney  w«i  attested  hw 
Ibltowittg  form :— '^'gigned,'^  Ac.,  ^JT  * 
MA  J;  K./m  Ae  presence  of  11^.  K.  T..  ^ 


SIM 


of  di0  attoram  of  bti  Maj6«ty't  Court  of 
QtMD't  Bcaek  al  W^Umiifter,  and  attoroey 
on  behalf  of  the  said  J.  K.,  expretaly  named 
by  him,  and  attending  at  his  reqneaC  to 
inibrm  him,  and  I  did  inform  hhn,  of  the 
nature  and  effect  of  the  above-written  warrant 
of  attoniej  hdon  the  same  waa  executed  by 
bxm,  and  I  declare  mvsdf  to  be  the  attorney 
for  the  aame  J.  K.,-^tV.  K.T.t**  Hdd,  wai^ 
ficient  HoU  v.  Ktnhams,  5  D.  &  L.  419« 
Cm—  cft«d ;  Lewig  r.  Lord  Kensinsrtoo,  d  0.  & 
L.637J  «C.B.463. 

8.  Semble^  that  the  Ck>art  will  not  set  aside 
a  warrant  of  attorney  upon  motion,  even  if  a 
total  want  of  consideration  appears.  Gay  v. 
Halt,  5  D.  &  L.422. 

9.  Where  goods  were  vested  in  trustees  for 
the  benefit  of  iofeact,  b«t  the  trustees  declined 
to  act,  and  the  grandooCher  of  the  intuits, 
with  whom  they  were  living,  took  away  part  of 
the  goods,  but  permitted  the  rest  to  remain  in 
tbe  poaaeaaioa  of  the  step  father,  on  his  giving 
a  warrant  of  attorney  ;  the  Court  refused  to  set 
aside  the  wnrraot  of  attorney,  on  the  ground  of 
want  of  coosideratioB.  Gay  v«  Hatf,  5  D.  & 
L.422. 

10.  The  attestation  to  a>  wairant  of  attorney 
waa  aa  foUowa ;— <' Signed^,  aeakd,  and  de* 
livered  by  the  said  if.  H.  in  my  presence,  and 
I  declare  myself  to  be  the  attorney  for  the  aaid 
H.  H.,  and  that  I  subscribe  as  such  attorney. 
6.  O.,  solicitor:"  Held,  sufiBcient.  Gay  v. 
Hall,  5  D.  &  L.  422. 

WRIT  OF  tMQUIBT. 

A  writ  of  inquiry,  in  a  personal  action,  may 
be  tested  in  Vacation,  under  the  2  W.  4,  c.  39, 
88.  11  a;;  12.  CoUeit  V.  CurUng,  5  D.  &  L. 
505. 

WRIT   OF  SUMMONS. 

Amendment, — In  an  action  against  two  eze* 
cutors,  tbe  Court  refused,  after  plea,  to  amend 
the  writ  of  summons  by  adding  tbe  name  of 
another  executor,  although  the  Statute  of  Limi- 
tations had  run  since  the  commencement  of 
the  suit.  QiMere,  if  the  amendment  would 
have  been  allowed  before  declaration  or  plea. 

In  order  to  save  the  Statute  of  Limitations, 
the  Court  wiH  amend  writs  of  summons  in  all 
cases  where  an  amendment  could  have  been 
made  under  the  old  process.  GoodchUd  v. 
Leadkam,  1  Ezch.  R.  706. 

Caeae  cited  in  ihe  indgment :  Bnma  t.  FhHot* 
too,  13  M.  &  W.  556  ;  CbeisUe  t.  BeU,  16 
M.  &  W.  669. 


EVIDENCE. 

A1>MI8810N8. 

Facts  nai  Mug  tnntrted. — Kwmledge  by 
agent  of  prine^paL— In  assumpsit  to  recover 
from  an  insurance  company  the  amount  so- 
cnved  by  apolicy  ia  favour  of  ^.  on  hia  own 
life,  defendaat  (the  secralary)  pAeaded  banlio 
ni|rtoyaf  W.  Beplicatifln;  That,  befon  the 
baakraptcy  and  te  making  of  the  poliqiiy  one 
Ik,  m  w^hoao  n|^  tha  prcpnt  aeiion  waa 


broMlit,  agfoed  with.  ^.  to  lend  him  1,00019 
which  ahould  be  aecured  by  policy  of  insurr 
ance  on  W.'b  life;  that  K.  i#.,  an  attonieyt 
acted  in  tbe  said  business  of  the  said  agree* 
ment  as  attorney  for  the  lender ;  and  that,  in 
pursuance  of  thie  agreement,  R,  L„  then  being 
also  an  agent  for  the  company,  duly  autho- 
rised in  that  behalf,  in  and  about  effecting  lif8 
insurances  wiUi  them,  and  otherwise,  canaed 
the  policy  to  be  effected  on  FT.'s  life  for  the 
purpose  and  on  the  terms  aforesaid,  and  took 
possession  of  the  policy,  on  behalf  of  JD.,  the 
lender,  in  pursuance  of  the  agreement,  and  for 
the  purpose  and  on  the  terms  aforesaid,  and 
that  the  policy  was  never  in  the  hands  of  W, 
or  his  assignees ;  that  D.  thereupon  lent  W. 
the  1,000/.,  and  W,y  in  pursuance  of  the  agree* 
ment,  assigned  the  policy  by  indenture  to  D.; 
that  the  debt,  exceeding  the  amount  secnxtsd 
by  tbe  policy,  was,  at  the  time  of  Uie  bank* 
ruptcy, and  is,  unpaid;  and  that,  before  the 
bankruptcy,  D.,  the  lender,  for  the  purpose  of 
keeping  up  the  policy,  pidd  to  tbe  company, 
and  they  received  from  him,  divera  auraa  for 
prcmiuma  in  and  about  keeping  the  policy  oa 
foot  and  paaserviag  to  D*  tha  beaent  of  it$ 
which  said  prsmises  respectively  the  coaifiaByv 
before  and  at  the  tone  of  the  bankruptcy,  well 
knew. 

Rejoinder,  that  W.,  when  he  became  bank- 
rapt,  had  the  choee  in  action  in  his  possession, 
&c.,  by  consent  of  i>.,  the  true  owner,  and  waa 
then  reputed  owner  thereof.  This  allegatioa 
waa  traversed,  and  iamie  joined  on  the  traverae; 

On  the  triid,  it  appeared  that  the  policy  and 
aengnment  were  efiectod  at  Tiverton,  wbeia 
JL  I*,  was  at  that  time  transacting  insurance 
business  for  the  company  as  their  agent,  ra» 
ceiving  and  transmitting  to  them  (their  office 
being  at  Exeter)  instructions  for  policies  and 
money  for  preminma,  seitHng  losaes,  and  re- 
ceiving  agency  feea.  No  actual  notice  of  the 
asaigameBt  waa  ever  givea  to  the  company; 
but  the  plaintiff's  counsel  latied  upon  the  teta 
stated  in  the  replication,  and  not  traversed,  aa 
proving,  by  admiasion  on  the  defendant's  part, 
that  R,  L,f  as  the  company's  agent,  had 
efiectod  the  policy  and  knew  of  the  aas^a* 
mant;  and  they  contaaded  that  sadi  kavw- 
ledge  bv  him  was,  in  effect,  notice  to  the  office* 
The  ju^  aUowed  the  facta  to  be  ao  nut  to  the 
jury,  and  did  not  pcnait  a  reply.  Verdict  for 
phiintiff. 

Held,  on  motioa  for  a  new  trial,  that  saoca 
of  the  facts  stated  in  the  replication  were  w^ 
traversable,  and,  theveibre,  asaoming  that  tu 
othera  might  properly  have  gone  to  tha  jury  a 
admitted,  a  new  trwl  mast  be  granted. 

Qa«re,  whether,  if  all  the  aubstantial  fiuita 
relied  i^ran  by  the  plaintiff  had  been  proved, 
the  attocney'a  knowledge  waa  a  knoadedge  by 
the  company  equivalent  to  notiee  ) 

A  aew  trial  having  been  graated  oa  the 
abave  objectiaa,  (and  for  aa  iaaccarate  eapiaa* 
sion  ia  the  judge's  diarge  to  the  jury,)  it  waa 
niovnd  aa  the  seeoad  trial  that  the  company 
Mi  afltboriaed  ,ii  Ir*  to  reoeivo  aotioea  oa 
their  behalf,  and  had  aipeed  tbit  a  aotkeis 
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him  shoald  be  m  vilicl  m  a  notiee  to  tfaem  at 
their  office.  Held,  that»  ander  theM  circom- 
•tances,  knowledge  by  R,  L„  as  above  sUted, 
was  equivalent  to  notice  served  on  the  com- 
pany. 

Although  R,  L.  acquired  such  knowledf(e, 
not  in  the  form  of  a 'conimithication  to  the 
company,  but  as  attorney  ifie#<thefaseiJKnor  and 
atsif<nee.     GaU  v.  Lewis^  9  (I  B.  730. 

AORKJBtlBKT, 

Materiality/  cf  lime^ — Stamp^-^lfi  assumpsit 
on  a  promissory  note  made  oy  defendant  and 
payable  to  plaintiff,  defendant,  as  to  all  but 
3/.  &s.  pleaded  that,  to  wit,  on  '30th  March,  C. 
bring  then  tenant  to  M.  of  a  farm^  and  havinft 
arranged  to  transfer  it  to  defendants,  and 
bemg,  joSntty  with  pUlmiff,  entitled  to  the 
fiirmmg  stock  and  growing  crops,  it  was 
agreed,  by  plaintiff  and  C.  of  one  part,  and 
defendant  of  the  other,  that,  in  consideration, 
Ac,  C  and  plaintiff  had  sold,  and  thereby 
ratified,  to  defendants  the  possession  of  the 
farm,  possesrion  to  be  given  on  execution  of 
the  agreement;  and,  for  the  considerations 
aforesaid,  and  of  such  sum  w  should  be  found 
hf  ¥aliiers,  after  named,  to  be  the  value  of  the 
mr.going  crop  of  corn,  having*  been  secured 
to  be  paia  by  defendants  to  C.  and  plaintiff  on 
1st  September  next;  after  deductiag  the  «ent 
.which  woald  become  due  to  M,  in  April,  C 
and  plaintiff  thereby  sold  to  defendants  the 
way<going  crop  and  tenant  right)  and  the 
parties  nominated  valuer^  T«  and  K, ;  and  it 
was  agreed  that  the  April  rent  should  be  de- 
ducted from  the  valuation^  and  the  remainder 
secured  to  be  paid  to  C.  and  pUuotiff  on  lat 
September  next.  ATerment*  tbat»  to  wit,  on 
1st  April,  the  parties  further  agreed  that  the 
valuation  should  be  made  immediately  and  the 
amount  secured  bv  a  promissory  note,  but  the 
valuation  should  do  revised  by  the  valuers,  to 
wit  oa  15/  August  tJun  «e«/,  and,  if  any  altenih 
tion  should  be  made,  the  parlies  shonld  pav 
and  receive  the  amount  eo  to  be  ascertaioed. 
Averment  that  the  valuers^  to  wit,  on  Ist  April, 
valued  at  94^  lOit.,  and  the  promissory  note 
was  given,  payable  1st  September,  for  the  dif- 
ference between  that  sum  and  the  rent,  and 
there  was  no  other  consideration  for  it.  That 
afterwards,  to  wit,  2od  August,  the  valuers  re- 
Tised  the  valuation  and  reduced  it  to  66L  15e., 
whereby  the  difference  between  the  rent  and 
the  valuation  was  reduced  to  3/.  5s,,  and  the 
consideration  for  the  note  failed  as  to  the 
residue.    Replication,  de  injwrUL 

On  the  trial,  it  appeared  that  the  words  of 
the  agreement  of  1st  April  were,^'*  that  sncb 
valuation  shall  be  revised  and  examined  by  the 
said  valuers  above-named  on  the  Ist  day  of 
AiMCOSt  next.*'  The  crope  were  in  Isct  viewed 
on  2nd  August  only»  The  vahie  was  finally 
fixed  on  l'2th  Augusts  but  it  was  proved  that 
the  value  had  not  altered  between  let  and  and 
AugusL 

Aeld,  that  the  revirion  was  not  made  in  pnt- 
ananoe  of  the  agreement,  and  that  the  plaintiff 
was  entitled  to  a  v^4iet  on  the  isane. 


Toprovw  dwt  plaintiff  had  aMenled  to  tlpt 
iwvi^non^dnd  August,  defendant  uffiwiwl  'im. 
evidence  an  unstamped  roemorandum,  aignod 
by  plabtiff  on  20th  August,,  when  defesndaitt'a 
attorney,; with  wfaaaa  the  note  had  bean  da* 
posited^  gave  it  up  to  plaintiff.  The  memo- 
mndtiaa  staled  the  amount  of  the  first  valoa- 
tion»Ahe  baianee,  after  dedudnig  the  rent,  nad 
that  this.  Was  aecnred  bf  tha  note}  and  added, 
^<«  this  ttate  is  to  be  anbjoct  .to  the  rariaed 
valuation  of  Messrs.  T.  and  K^  and  witt  be 
more  or  less  than  MLOs.^d.  accordtoRly  as 
they  value  the  corn.  S\  B.  The  note  was 
given  up  to  me  by  FT.  this  20th  Ahgokt/' 

Held,  that  this  did  not  retjuire  ^atamp,  and 
ought  .to  have  been  received  as  eTidence. 
Marshall  y.  Powell,  9  ft.  B.  7f9. 

AmrawTAVioK  0p  wiu..  -^ 
Marksmon.^VPitwest  of  h^/hrm  reeoiUeium. 

—A  will,  dated  before  statate?  Will.  4,  and  1 
Vict,  c.  26,  was  produced  on  a  trial  In  iject- 
ment.  It  was  signed  with  the  name  of  thie  al- 
leged devisor ;  but  diere  was  no  proof 'that  the 
signature  w^  in  bis  hand-writing,  or  made  by 
his  authority.  It  wAs  attested  by  two  witneaaet, 
deceased,  whose  hand-writing  was  proved  ;  and 
between  ^eirnamtfsWas  that  of  another  wit- 
ness, /.  P.,  who  appeared  to  sign  bv  hia  Daaric 
A  man  in  extreme  old  age,  named  J.  P.,  was 
called,  wbb  was  snpposed  to  be  the  wiioess: 
but  he  had  no  memory  on  the  eabjeeC  Tlie 
will  had  not  been  disputed  for  16  yeara  after 
the  death  ot  the  devisor. 

Held,  that  upon  this  evidence,  a  joxy  might 
infer  a  due  execution  of  the  will  under  atatate 
29  Car.  2,  c.  3,  s.  5.  Doe  d.  Dames  v.  Dasiest 
9  ft.  B.  648. 

Cues  cited  ia  tbe  judgiaeat:  Croft  v.  Pawlec.  f 
Str.  il09t.Hsads  r.  Jame«,  2  Com.  Rep.  bit, 

ATTB8TINO   WITNESS. 

"Proof  of  Hand'Writingi — To  diapenae  with 
calling  the  attesting  witness  to  an  tndencure  of 
submission,  (who  was  the  son  of  the  defendant), 
the  plaintiff  proved  that  repeated  attempta  had 
been  made  to  find  him,  in  order  to  serve  him 
with  a  subpoena,  by  calling  at  his  Cher's 
house  and  at  several  other  places  where  he  had 
resided,  and  also  at  an  hospital  at  which  he  was, 
as  a  student,  in  the  habit  of  attending  lectures ; 
and  that,  these  attempts  failing,  a  summons 
had  been  taken  out,  calling  on  the  defendant 
to  admit  the  execution  of  the  indenture,  on 
which  the  judge  indorsed,  *'No  order;  the 


defendant  refusing  to  give  any  information :" 
Held,  that  enough  nad  been  done  to  juatify  the 
receution  of  the  indenture,  upon  proof  oif  the 
hana-writing  of  the  subscribing  witness. 
Spooner  V.  Pajfue^  4  C.  B.  328. 

Case  cited  in  the  judnaeot:  Burt  v.  WiHnr,  S 
B.  &  Aid.  697. 

coMapin^cY. 

I.  Sfoaqs.— ^n  the  cowte  of  proviB|r  a  eoA* 
spisaoyto  deirand,  aarried  into  rfect  by  ava- 
nuitng  vpnn  the  proamtorto  aoeapt  faillB,a 
warrant  <»f  attorn^,  giw  te  bin  lor  the  par* 
pone  of  inducing  him  to  aeeapt^  ladliBf  the 
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8M.  •  .... 

S.  An  iodtctaienl  ior  coMf^ng  to  defiavd 
the  prosectttor,  may  be  ao^iforted  %  nroof  of  a 
conapiraoy  to  obtain  hia  ocoeptaace,  taoilf(h  the 
proeeeutor  part  with  no  moneyv  tod  theagHihe 
never  baa  iotendedtolaketip  bio  aoeeptaoce^ 
and  thoUf^  the  billa  were  never  in  hit  bands 
except  for  the  purpoarof  his  acoepCiBg.  ^  Ri^Uut 
T.  Gompettm^  9  d  B.  814. 

COTJIWAKT. 

See  Under-ilmeu  '        ,, 

«9flT0Dr  ov  i>bouiirinfri         ^^ 

On  trial  of  ap  i^sue,  a  bond  to  indemnify 
pahsh  officers  aga^st  ibe  charge  of  a  bastard 
was  offered  ioieTideaK:e<..ik«WMidatad  in  1716, 
and  wa«  broiigh^  irpip  ^v^^^^v.^ji^^'the 
workhouae  qf  a  nmojik, ,  cooipre^QOuig  ,thf 
parish,  in  fvUpb  chest  were  kep(;nni^meqts  )^ 
longipg.  ta  ,tb^.uui90f  t\^^e  was  i^o  dire^^ 
eridence  ho;i^  it  wsf  plac^  in  the  che^t  (  but.U 
waa  prov^^  tbat,.ip  1849»  ^vefal  docjumentp 
were  ,bi:Q|]g)it  in.  a  Cfurt  tp  tl»e.!^orkhouse  by  a 
pauper,  aad  pl^^ed  in  the  chest. 

Held,  that  enough  ^peared  to  satisfy  tl^e 
rule  of  proving  deeds. jtgi  be  brpu^ht/ro?]^^ 
proper  deppsitory ;  and  that  the  ^yiaeace  was 
admissible.    Slater  v.  Hodgson,  <^  Q^  p*  7^^* 

DBPOaiTTOlir  OT  PAttTV  fK'CU0VbDY.' 

Under  S9  Geo.  3,  e.  12,  *.  28.-^W  malce  the 
examination  of  a  person  in  custod)^  admissible 
under  stathite  59  Geo.  3,  c.  12,  s.  28,  on  a  ques- 
tion of  settlement,  it  must  be  proved  expressly 
that  the  party  was  in  chistody,  as  required  Hy 
the  statute,  at  the  very  time  when  snch  exami- 
nation waa  tendered  in  evidcttce.  Begina  v.  In- 
habitauts  tf  H'ideeombe  in  the  Moor,  9  Q.  B. 

894.  

D0GUM|t;ST, 

Se^Cn9t0dgqfDocummU^ 

wiicrMKN'r.    * 

Twenty  years'  occupation. -^Tcnuncy  at  witl-^ 
hy  sufferance.-^R.  C,,  the  purchaser  of  land, 
was  let  into  possession  before  execution,  of  a 
conveyance.  He  let  in  his  son  as  tJ^n'ant  at 
will.  The  son  occupied,  and  buill  it  cottage 
on,  the  land.  Afterwards  B,  C.  tOgk  a  cpnvev- 
ance  from'the  ven(]or ;  and,  some  furte  after,  he 
mortgaged  the  land.  The  son  continued  to 
occupy  the  premises  in  all  respects  ai^  a^  first, 
till  his  death,'  whidh  happened  wilh'lp  2l  years 
of  his  entry,  "the  soti  s  i^i^ow  coQlinued  to 
occupy  till  the  ejfpiratipn  of  21  years  froAi  her 
husband's  entry :  field,  that  an  acilon  of  eject- 
ment afterwards  brought  against  her  was  barred 
by  statute  3  &  4  Wm.  4,  c'  27,  ss.  2,  7.  iFor 
thaVthe  trfnancv  at  \^i»'\fri8**hot"det^niitifed  by 
the  father's  takinjr  a  conveyan<^eVitnd  that,  if 
it  had,  in  point  dri4#,' l*ftl' -%o  determined  by 
titat.  events -.or^itytba^inatftgi^a^ifesttfticy  by 
sttfferance'teuse  Ik  denned  k»faitvfe*  coaifuenapd 
from  sofdi'determinatiMii  thar^  bei^g  iro  evi- 
nce of^'nowr.tananoy^c^t^viHo^jnJliJlfaftlMi-' 
^cj  aUi]9etb^'>bAdi^iBODtifai|0d:  niore  ^Ma^ 


years  horn  tho-end  of  Wis  first  year.    Bo^  if; 
Gaorfy  v.  Gsrfer^  9  Q.  B.  803. 

Cases  cited  in  tbia  Jucfgment :   Doe  (T.  Dennett  r; 
Turner,  7  M.  A  W.  tMJtf;  Turner  r.  Doe  d 
Bennett,  9  M.&  W.  643. 

.HANPk«W4llTIM«« 

Sea^let/tfli^  fFslaara. 

''    'MkniCSMJlN. 

See  il//ettofioii  ^MHI.' 

ORDttSt  ^F  nifteorAL.     • 

1,  Emdeuce  as  tp  grotmds  q^.  9«a«Ats^. -*- 
t]ie  fiessk)n9,<oi^,,app^a^  quashed  an  order  of 
removal^  !\  npt  upon  thoaa^rita,"  and  "  without 
prejudice  to  tt\e  making  of  any  other  qrder  **  to 
remove  (he  same  pauper^  ,0n  appeal  against  a 
subsequent  order. 

Held,  that  the  appellants  were  not  at  liberty 
to  show,  by  pafpl  ^vidence^  that  the  let  ordiN: 
of  ^essiot^.  wfis  j[na4^<  on  such  jprpundi^  as» 
though  the  sessipns  4^emed  thoiq.merelor  teebr 
olcal*  did  legally  conclude  the  question  of  set^ 
tleraent.  Begina  v.  UhabitanU  qfSi*Annt^0 
Westminster,  9  ft.  B.  87$.  -.   \ 

Cwet«it«>d  in  the  jadMenU  Bex  t<  Wieb  fM. 
JLnwrence.  5B,&  Ad.  pt6  (  Gxparte  Ov^raeess 

.  of  Aokwortb.  3  Q.  B.  3^7,  n.  .  - 

9.  Qroimie  for  ^wuhinp  former  otder.-^ 
Mainienanoe  of  hmenie  p^auper. — An  order  of 
jnstioea  under  sSatttte  9  Geo.  4,  e.  40,  adju- 
dicating on  the  setHeitaene'  of  a  pauper  laha- 
tic>  and  direetin||r  the  officers  of  parish  A.  to 
pay  for  hia  maintonanee  in  a  honse  forreceo- 
tion  of  lunsittca,  wa» gnashed  on  appeal,  suo- 
jecttoacaaa.  The  case  •  submitted,  as  (juet^- 
tiona  for  this  Court,  whether  a  f<>ttner  order  df 
acaaioiie,  lynaahing  a  former  drder  of  jt^tbea 
touching  the  seitleraeM  and  maintenance^  df 
the  aaane  kmatic  panpetf,  on'  appeal  by  -  narish 
il.waa  or  was  not  conclusive;  and  wnetheir 
tbe  present  order  of  jvistiees  was  vaHd  pt  not. 
inassBachas  it  directed  ^ytnent,ixot  to'thb 
covnty  trsasufer,  btit^l^  other  parties.  Thja 
Gonn;  on  «ar^tHnent^  of  the  special  case,  gave 
jadgmmr against  t^e  -present  order  of  justices'; 
and^  it  was  quashed.  "  A  third  ordei";  adjihl^- 
iag  theisettleihent  txy  he  Sfi  A.y  atrd  ditealng 
■payment  Ijy  A,  for-  the  tiraintenance  of  tl5 
-aeni0'panpei%  waonp^aletl  against  and  qnasbi- 
ed,'  subjeet  to  »  ettSe.'  -  THe  cas«  statied  tbe 
fomasr  judgtamtof  lAiS  Court,  and  the  reasotls 
given^by  the  Cofait,  frftrt  wWcH  It'  fcppeateti 
abat^the/thsn^tder'of  jnsticeb  w^  q^shifd  <yti 
the  last  point  Mrty;      -  .  "••      •    '^i  " 

>  HeMi  thift  the  otiHSbiiig  ^f  -tfle  lastinien. 
tiOTieA  ofdfer  by  jad^fineiit  of  thi^  Cd«m  fhijftft 
hie  es^aiiMd  by  efvidenee  of  the  rttLg&ciiyiM 
tliat  the  opiMoiy  delivered  by^  the  Cbtiri,  '^ 
stated  it>.|faa'  preaenf  os^e^  Was  Vfld^i^'^^tlMt 
irftiohiordsr  wtkHiA  quashiid  oritlAftgfoan^  tlk«t 
cte  ^bttfemeat  Will  boi  pHvtiSd  fM  wbH^  ttlN. 
taiAi;  theiqaailrinifif  Mtm  Mt'ciMlMVe;  I7»^ 
V.  The  Inhabitants  qf  St.  Peter's,  Dro^tWMh 

order  ofmmmHi  4lte^  jlJnMllliiit^^yrflmil^m- 


»« 


Anaf^iiMl  Uisott  ^  C^mi    Comrtt  ^  Commtm  JUam* 


of  a  fomier  jvdffmenk  of  Qmrter  Sm» 
dons,  quashing  an  order  of  removai  fouiidbd 

on  the  same  alleged  settlement.  The  order  of 
sessions,  as  entered  on  their  minutes,  stated 
that  the  order  of  removal  was  quashed  "  on 
ihe  ground  that  the  examinations  were  ineufi" 
deni  to  support  the  same."  Held,  that  this 
entry  was  general  enough  to  let  in  evidence  on 
the  part  of  the  respondents,  that  the  adju- 
dication proceeded  on  matter  of  form,  not 
merits.  Regina  v.  The  InhahitmUs  of  Wide^ 
combe  in  the  Moor,  d  Q.  B.  894, 

4.  The  wife  and  children  of  R.  B.  were  re- 
moved on  examinations  showing  settlement  of 
B.  B,,by  hiring  and  service  under  C,  and  by 
birth.  Tne  appellants  stated  as  distinct  grounds 
of  appeal :  That  the  parents  of  R,  B,  were  re- 
movisA  to,  and  acknowledged  as  settled  inha- 
bitants by,  a  third  parish,  and  that  he  had  ac- 
ouired  no  settlement  in  his  own  right :  That. 
JL  B.  did  not  become  settled  in  thi^  appellant 
parish  by  hiring  and  service  under  C»,  and. 
That  the  paupers  were  not  settled  in  the  appeU 
lant  parish  in  any  manner  whatever.  Held,  that 
the  appellants  could  not  give  evidence  that 
12.  JB.  was  not  born  in  the  appellant  parish. 
lUgina  v.  lehabitants  of  Wideeotnhe  Ik  the 
Moor,  9  a  B.  894. 

OWKBBSHIP. 

See  Presnmption  of  Ownersh^, 

PAETNBES. 

Difwla/toii.— The  defendant,  Who  had  deal- 
Inge  with  A»  and  B.,  as  partners,  afterwards 
nsade  a  contract  with  A.  in  B.'8  presence,  and 
received  letters  with  reference  to  such  contract 
bearing  the  signature  of  the  firm.  In  an 
action  by  B.,  A.,  who  was  called  as  a  witness, 
itited  that  be  ceased  to  be  a  partner  prior  to 
the  date  of  the  contract,  and  that  he  made  it  as 
i^nt  for  B. :  Held,  that  the  jury  wers  war- 
mted  in  finding  that  the  contract  was  with  B. 
alone,  dthough  there  was  no  precise  evidence 
of  the  dissolution  of  the  partnership  between 
d.  and  B.     Cox  v.  Huhbard,  4  C.  B.  317. 

PRESUMPTION   OF   OWNERSHIP. 

1.  The  presumption  of  law,  that  slips  of 
waste  land  adjoining  a  highway  belong  to  the 
osmer  of  the  adjoining  inclosed  land,  may  be 
nbotted  by  evidence  tending  to  raise  a  contrary 
pvesumptioB.  Doe  d,  Harrison  v.  Hampson,  4 
CL  B.  367. 

2.  Waste  land,'-^\n  an  action  by  a  rector,  to 
lecover  a  slip  of  land  lying  between  the  gkbe 
and  a  highway,  in  order  to  rebut  the  presump- 
tion of  ownership  arising  from  contiguity,  it 
was  proved  that  the  defendant,  and  those  un- 
der whom  he  claimed,  had  occupied  the  spot  in 
ooestion  for  more  than  40  years,  and  during 
nor  or^five  successive  incumbencies,  without 
uHsmiption  ;  and  that  there  were  slips  ot  land 
ady^iniiig  the  piece  in  dispute  at  either  end, 
IMP  iying  between  the  glebe  and  the  road, 
vbieh  were  occunied  adreraely  to  the  rector : 
HM,  that  the  whole  case  on  both  sides  resting 
mm  fssmnptiuu,  it  was  pioperlf  Isft  lo  the 
inqriSMf  wbethsr  or  aoi  theisndfliiaa  fivw 


on  the  defeadant's  part  reb«tted  the 
tion  of  law  on  which  the  plaintiff's  ci 
Doe  d.  Harrisom  v.  Hampson,  4  C.  B.  267. 

FKINCIPAL  AMD  AOCMT. 

See  Admissions, 

ETAMP. 

Ssa  Apreemsnt  j  GoMptroey,  1* 

IfNDEELEAEB. 

Covenants  to  repair  and  insure, — A,hmg 
lessee  of  a  messuage  under  the  corporation  of 
London,  demised  it,  in  1829«  to  B.,  C.,  and  D., 
for  21  years ;  the  lessees  covenanting  to  repur 
and  to  insure  "  in  the  sum  of  2,5001.  at  the 
least,  in  the  Protector  Fire  Insurance  Office,  or 
in  such  other  respectable  insurance  office  in 
London  or  Westminster  a^  B.,  C,  and  D^ 
(the  lessees,)  their  executors,  &c.  riu>old  thisk 
fit ;"  with  a  proviso  for  re-entry  ^for  bicadi 
of  any  of  the  covenants. 

In  1835,  C,  by  indenture,  granted  sn  as- 
derlease  to  E,  and  F.  for  the  residue  of  tie 
term,  wanting  one  day;  the  underkaie  cod- 
taiaing  the  like  cbvenants  to  repair,  and  to  is* 
sure  "  in  the  sum  of  2,500/.  at  the  least  in  tba 
Protector  Fire  Insurance  Office,  or  in  such  other 
respectable  fire  insurance  office  in  London  or 
Westminster  as  E,  and  F.,  their  executors,  ke, 
should  think  fit,"  and  also  a  proviso  for  re^o- 
try  for  breach  of  any  of  the  covenants. 

The  messuage  being  out  of  repair,  and  un- 
insured, the  executors  of  A.,  in  1843,  brooKfat 
eiectmeot,  and  recovered  possession:  HeU 
that  C.  was  not  entitled  to  recover  agadnst  E. 
and  F„  the  value  of  his  reversionary  interest, 
— ^the  loss  thereof  not  being  the  result  of  tkeif 
breaches  of  covenant,  but  of  the  breaches  of 
covenants  by  C,  to  which  covenants  they  were 
no  fiarties. 

Held  also,  that  the  execution  by  the  defen- 
dants of  the  indenture  of  underlease,  and  paj- 
ment  of  rent  thereunder  to  C,  was  sufficient 
evidence  for  the  jury  that  C.  was  solely  entitled 
to  the  reversion  expectant  upon  the  determiDa- 
tion  of  the  underlease.  Logas  v.  Hall,  A  C. 
B.  598. 

Cases  cited  in  the  judfrment ;  Pen]«y  r.  Watti,? 
M.  &  w:  601 ;  Walker  T.  Uattoo,  10  M.4T. 
249. 

VARIANCB. 

The  improper  reception  of  evidence  when  the 
fact  is  fully  proved  aHand^,  is  no  ground  for  a 
new  trial    Stindt  v.  RoberU,  5  D.  &  L.  460. 

WILL. 

See  Attestation  of  WiU. 

WITNBS8B8. 

SnmlemetUal  eommissum, —  Cross-exsmki' 
tion  0/  witnesses, — A  commission  havina  bees 
granted  by  the  Court  of  Chancery,  for  tin 
examination  upon  interrogaUMies  of  a  witneti 
for  the  defendants  in  an  issue,— 4hi8  Coort 
refused  to  vary  the  terms  of  that  comnissios* 
by  empowering  the  pUintiff  to  cross- exazmna 
the  witaesa  under  i^  viod  ooec,  or  to  ins* 
aaolher  commission  for  that  purpose  ^^ 
prtma  v.  Hwrgrwot,  4  C.B.  048. 
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